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BE IT ENACTED by the Queen’s Most Excellent Mgesty, by and with
the advice and consent of the Legidative Assembly of Queensland in
Parliament assembled, and by the authority of the same, asfollows.

PART 1—PRELIMINARY

Short title
1. This Act may be cited as the Juvenile Justice Act 1992.

Commencement

2. This Act commences on a day to be fixed by proclamation.

Objectives of Act
3. The principal objectives of thisAct are—

(@
(b)

(©)

(d)

(€)

to establish the basis for the administration of juvenile justice; and

to establish a code for dealing with children who have, or are
alleged to have, committed offences; and

to provide for the jurisdiction and proceedings of courts dealing
with children; and

to ensure that courts that deal with children who have committed
offences deal with them according to principles established under
this Act; and

to recognise the importance of families of children and
communities, in particular Aboriginal and Torres Strait |slander
communities, in the provision of services designed to—

(i) rehabilitate children who commit offences; and

(i) reintegrate children who commit offences into the
community.



13
Juvenile Justice No. 44, 1992

Principles of juvenilejustice

4. The general principles underlying the operation of this Act (“ general
principlesof juvenilejustice”) are that—

@

(b)

(©)

(d)

(€)

(f)

(9)

because a child tendsto be vulnerablein dealingswith apersonin
authority achild should be given the special protection allowed by
this Act during an investigation or proceeding in relation to an
offence committed, or allegedly committed, by the child; and

achild—

(i) should be detained in custody for an offence (whether on
arrest or sentence) only as alast resort; and

(it) if detained in custody—should only be held in a facility
suitable for children; and

if achild commits an offence, the child should be treated in away
that diverts the child from the courts crimina justice system,
unless the nature of the offence and the child’s criminal history
indicate that a proceeding for the offence should be started; and

If aproceeding is started against a child for an offence—

(i) the proceeding should be conducted in a fair and just way;
and

(it) thechild should be given the opportunity to participate in and
understand the proceeding; and

a child who commits an offence should be—

(i) held accountable and encouraged to accept responsibility for
the offending behaviour; and

(if) punished in away that will give the child the opportunity to
develop in responsible, beneficial and socially acceptable
ways; and

a decision affecting a child should, if practicable, be made and
implemented within atime frame appropriate to the child’ s sense
of time; and

the age, maturity and, where appropriate, cultural background of a
child are relevant considerations in a decision made in relation to
the child under this Act.
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Definitions
5. InthisAct—
“adult” means aperson who isnot achild;
“arrest” includes apprehension and taking into custody;
“arrest offence” means—

(@ an offence of a type for which the offender may be arrested
without warrant; or

(b) an offence committed in circumstances where the offender may
be arrested without warrant;

“attendance notice’” means an attendance notice under section 23
(Attendance notice may be issued for arrest offence);

“bail” means bail as prescribed by the Bail Act 1980;

“breach of duty” means a breach of duty as defined by section 4 of the
Justices Act 1886;

“caution” means a caution administered under section 12 (Police officer
may administer a caution);

“chief executive” means the chief executive of the department and a
delegate of the chief executive;

“child” means—
(@) aperson who has not turned 17 years; or

(b) after a day fixed under section 6 (Child's age regulation)—a
person who has not turned 18 years,

“Childrens Court Judge’ includes the Childrens Court when constituted
by a Childrens Court Judge;

“Childrens Court Magistrate” includes the Childrens Court when
constituted by a Childrens Court Magistrate, Stipendiary Magistrate or

justices,
“Commissioner” means the Commissioner of the Police Service;
“committal proceeding” means a proceeding before a justice taking an

examination of witnesses in relation to a charge of an indictable
offence;
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“community service” means activities determined under section 202(2)
(Chief executive to establish programs and services);

“community service hours’ means the hours of community service that a
child isrequired to perform under a community service order;

“community service order” means an order under section 120(1)(e)
(Sentence orders—genera);

“concurrent jurisdiction” means—

(@ in relation to a Childrens Court Judge—the jurisdiction of the
Judge when constituting a District Court for a proceeding in its
criminal jurisdiction; or

(b) inrelationto aDistrict Court—the jurisdiction of the Judge when
congtituting the Childrens Court; or

(c) inrelationtoaChildrens Court Magistrate—thejurisdiction of the
Magistrate or justices when constituting a Magistrates Court for a
proceeding under the Justices Act 1886 or the Criminal Code; or

(d) in relation to a Magistrates Court—the jurisdiction of the
Magistrate or justices when constituting the Childrens Court;

“court” includes ajustice taking an examination of witnessesin relation to
acharge of an indictable offence;

“detention order” means an order made under section 120(1)(f) (Sentence
orders—general) or 121(1)(b) (Sentence orders—serious offences);

“driver’slicence’” meansadriver’s licence under the Traffic Act 1949;
“finding of guilt” includes—
(@ afinding of guilt (whether or not a conviction is recorded); and
(b) afinding of guilt on apleaof guilty;

“general principles of juvenile justice” means the genera principles of
juvenile justice mentioned in section 4 (Principles of juvenile justice);

“good behaviour order” means an order made under section 120(1)(b)
(Sentence orders—general);

“immediate release order” means an order made under section 176
(Immediate release order);

“life offence” means an offence for which a person sentenced as an adult
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would be liable to life imprisonment;
“legal practitioner” means—

(@) a person admitted as a barrister of the Supreme Court whose
name is currently enrolled on the Roll of Barristers of the
Supreme Court; or

(b) a person admitted as a solicitor of the Supreme Court whose
name is currently enrolled on the Roll of Solicitors of the
Supreme Court;

“loss’ of property includes loss, damage or destruction;

“medical treatment” includes a physical, psychiatric, psychological or
dental examination or treatment;

“non-life offence’” means an offence other than alife offence;
“parent” means—
(@) aparent or guardian of achild; or

(b) aperson who has lawful custody of achild other than because of
the child’ s detention for an offence or pending a proceeding for an
offence; or

(c) aperson who has the day-to-day care and control of achild;
“penalty unit” has the meaning given under the Penalty Units Act 1985;

“police station” means a police station within the meaning of the Police
Service Administration Act 1990;

“prison” means a prison within the meaning of the CorrectiveServices Act
1988;

“probation order” means an order made under section 120(1)(d)
(Sentence orders—general) or 121(1)(a) (Sentence orders—serious
offences);

“procedural action or order” means an action or order made for, or
incidental to, a proceeding that does not constitute a hearing and
determination on the merits of the matter to which the proceeding
relates, for example—

(&) thecharging of adefendant; and
(b) theissue of awarrant; and



17
Juvenile Justice No. 44, 1992

(c) thegranting of bail or release without bail; and
(d) theremand of adefendant; and
(e) the adjournment of the proceeding;

“proper officer” means—

(@ inrelation to the Supreme Court or a District Court—the registrar
or any sheriff, deputy sheriff or under sheriff; and

(b) in relation to a Magistrates Court or a Childrens Court
Magistrate—the clerk of the court of the Magistrates Court;

“sentence order” means an order made under section 120 (Sentence
orders—general) or 121 (Sentence orders—serious offences),
including a reprimand;

“serious offence” means an offence mentioned in section 8 (Meaning of
“serious offence”);
“simple offence’ includes aregulatory offence and a breach of duty;

“treatment” includes therapeutic, palliative and preventative treatment.

Child’sageregulation

6.(1) The Governor in Council may, by regulation, fix aday after which
a person will be a child for the purposes of this Act if the person has not
turned 18 years.

(2) A person of 17 years who commits an offence before the
commencement of the regulation will not be taken, after the
commencement, to have committed the offence as a child in a subsequent
proceeding for the offence.

(3) A court that sentences a person to whom subsection (2) applies for
the offence mentioned in the subsection must have regard to the sentence
that might have been imposed if the person were sentenced as a child.

(4) The court cannot order the person—

(8 to serve a term of imprisonment longer than the period of
detention that the court could have imposed on the person if
sentenced as a child; or

(b) to pay any amount by way of fine, restitution or compensation
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greater than that which the court could have ordered the person to
pay if sentenced as achild.

(5) Subsection (3) applies even though an adult would otherwise be liable
to a heavier penalty which by operation of law could not be reduced.

Meaning of police officer “starting a proceeding’

7. In this Act, mention of a police officer “starting a proceeding’
against a child for an offence includes—

(@) obtaining a warrant for the arrest of a child on a charge for an
offence; and

(b) arresting achild for an offence without awarrant.

Meaning of “serious offence”
8.(1) Subject to subsection (2), in thisAct “ serious offence” means—
() alifeoffence; or

(b) an offence of atype that, if committed by an adult, would make
the adult liable to imprisonment for 14 years or more.

(2) An offenceis not a serious offence if it is of atype that, if committed
by an adult, may be dealt with summarily under—

(a) section 443 (eb) of the Criminal Code; or
(b) section 13 of the Drugs Misuse Act 1986.

(3) For the purpose of this section, the type of an offence includes the
circumstances in which it is committed.

Meaning of court that made order

9.(1) In this Act, mention of the court that made a probation order,
community service order, or immediate release order includes, if the order
was made by—

(@) the Supreme Court—any sittings of the Supreme Court in its
crimina jurisdiction at any place in Queendand; or

(b) aDistrict Court—any sittings of a District Court in its criminal
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jurisdiction at any place in Queendland; or

(c) acChildrens Court Judge—any sittings of a Childrens Court Judge
at any placein Queendand; or

(d) aMagistrates Court—any Magistrates Court sitting at any placein
Queendand; or

(e) a Childrens Court Magistrate—any Childrens Court Magistrate
gitting at any place in Queendand.

(2) Subsection (1) applies even though the court is not constituted by the
same judicial officer who made the order originally.

PART 2—CAUTIONS AND START OF
PROCEEDINGS

Division 1—Preliminary considerations

Police officer to consider alter nativesto proceeding against child

10.(1) Subject to section 20 (Arrest and ex officio indictment power
preserved), a police officer, before starting a proceeding against a child for
an offence, must first consider whether in all the circumstances it would be
more appropriate—

() totakeno action; or
(b) toadminister a caution to the child.
Thegircumstances to which the police officer must have regard include—
(&) thecircumstances of the alleged offence; and
(b) thechild’s previous history known to the police officer.

(3) If necessary the police officer must delay starting a proceeding in
order to consider the matters mentioned in subsection (2).
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Division 2—Cautioning

Pur pose of caution

11. The purpose of this Division is to set up a way of diverting a child
who commits an offence from the courts criminal justice system by
allowing a police officer to administer a caution to the child instead of
starting a proceeding for the offence.

Police officer may administer a caution

12.(1) A police officer instead of starting a proceeding against a child for
an offence may administer a caution to the child.

(2) The child isthen not liable to be prosecuted for the offence.

Conditionsfor administration of police caution

13.(1) A police officer may administer a caution to achild for an offence
only if the child—

(@ admits committing the offence to the police officer; and
(b) consentsto being cautioned.

(2) A police officer who administers a caution, or who requests the
administration of acaution under section 14 (Caution administered by elder
of Aborigina or Torres Strait Islander community), must, if practicable,
arrange to be present at the administration of the caution—

(@) aperson chosen by the child; or
(b) aparent of the child or a person chosen by a parent of the child.

(3 The Commissioner may authorise a police officer who the
Commissioner considers has sufficient training or experience (“ authorised
officer”) to administer cautions.

(4) If apolice officer administering a caution is not an authorised officer,
the caution must be administered in the presence of an authorised officer.
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Caution administered by elder of Aboriginal or Torres Strait |lander
Community

14.(1) If acaution isto be administered to a child who is a member of an
Aboriginal or Torres Strait Islander community, the caution may be
administered by a recognised elder of the community at the request of an
authorised officer mentioned in section 13 (Conditions for administration of
police caution).

(2) In a proceeding, evidence that a person purported to administer a
caution under subsection (1) as a recognised elder mentioned in the
subsection is evidence that the person was a recognised elder.

Caution procedure must involve explanation

15.(1) A police officer who administers, or requests the administration
of, a caution to a child must take steps to ensure that the child and the
person present under section 13(2) (Conditions for administration of police
caution) understand the purpose, nature and effect of the caution.

(2) The stepsthat can be taken include, for example—
(@) personally explaining these matters to the child; and

(b) having some person with training or experience in the cautioning
of children give the explanation; and

(c) having an interpreter or other person able to communicate
effectively with the child give the explanation; and

(d) supplying an explanatory note in English or another language.

Caution procedure may involve apology to victim

16.(1) This section applies only after a police officer decides that a
caution should be administered to a child for an offence.

(2) The procedure of administering a caution to a child for an offence
may involve the child apologising to avictim of the offence if—

(a) the police officer administering, or requesting the administration
of, the caution considers that an apology is an appropriate course
of action in the particular circumstances of the case; and
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(b)
(©)

the child iswilling to apologise; and
the victim iswilling to participate in the procedure.

Child must be given a certificate of caution

17.(1) If acaution is administered to a child for an offence, the police
officer who—

(@
(b)

administered the caution; or

under section 14 (Caution administered by elder of Aboriginal or
Torres Strait Islander community), requested the administration
of the caution,

must give the child a certificate in aform approved by the Commissioner.
(2) The certificate must state—

(@
(b)
(©)
(d)
(€)
(f)

(9)

that a caution was administered to the child; and
the child’s name; and

the substance of the offence; and

the police officer’ s name and rank; and

the place where the caution was issued; and

the names of all persons present when the caution was issued;
and

the nature and effect of a caution.

(3) In aproceeding, adocument purporting to be a certificate or copy of a
certificate is evidence that the child was administered a caution for the
offence in the circumstances stated in the certificate.

Confidentiality of cautions—inadmissibility

18.(1) If a caution is to be, or has been, administered to a child, then,
subject to subsection (2), amember of the Queensland Police Serviceis not
to give to a person who is not a member of the Queensland Police Service
information in any form that is likely to identify the child as a person to
whom a caution isto be, or has been, given.

Maximum penalty—2100 penalty units
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(2) Subsection (1) does not prevent the information being provided to—

(@) aparent of the child; or

(b) a person who will be involved in the administration of the
caution; or

(c) a peson who is undertaking research approved by the
Commissioner; or

(d) thechief executive; or

(e) alega practitioner acting for the child; or

(f) acourt, or legal practitioner acting for a party, in aproceeding in
which the giving of the caution isrelevant to afact inissue.

() Subject to section 19(2) (Childrens Court may dismiss charge if

caution should have been administered), evidence that a person was

administered a caution is not admissible against the person in a
proceeding—

() against the person for an offence; or
(b) for an application under the Bail Act 1980.

Childrens Court may dismiss chargeif caution should have been
administered

19.(1) If achild pleads guilty before a Childrens Court to a charge made
against the child by a police officer, the court may dismiss the charge
instead of accepting the plea of guilty if—

() application ismade for the dismissal by or on behalf of the child,;
and

(b) thecourt is satisfied that the child should have been cautioned
instead of being charged.

(2) In determining the application, the Childrens Court may have regard
to any other cautions administered to the child for any offence.
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Division 3—Arrest

Arrest and ex officio indictment power preserved

20.(1) Sections 10 (Police officer to consider alternatives to proceeding
against child) and 21 (Restriction on arrest of child) do not affect—

(a) thespossekdbid3&6gerunder the proviso to section 42(1) of the
(b) affbemeey; tor arrest achild for alife
(c) aproceeding on an indictment.

(2) Despite section 10 (Police officer to consider aternatives to
proceeding against child) and 21 (Restriction on arrest of child), a police
officer may arrest a child if the police officer believes on reasonable
grounds that arrest is necessary—

() to prevent a continuation or a repetition of the offence or the
commission of another offence; or

(b) to prevent conceament, loss or destruction of evidencerelating to
the offence.

(3) Despite section 21 (Restriction on arrest of child), a police officer
may arrest a child if the arresting police officer believes on reasonable
grounds that the child is unlikely to appear before the Childrens Court in
response to a complaint and summons or an attendance notice.

Restriction on arrest of child

21. Subject to section 20 (Arrest and ex officio indictment power
preserved), a proceeding against a child for an offence must be started by
way of—

(8 complaint and summons under the Justices Act 1886; or
(b) attendance notice.

Parent and chief executive must be advised of arrest of child

22. A person who arrests a child must promptly advise of the arrest and
whereabouts of the child—
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(@) a parent of the child, unless a parent cannot be found after
reasonable inquiry; and

(b) the chief executive or a person who holds an office within the
department nominated by the chief executive for the purpose.

Division 4—Attendance notice

Attendance notice may beissued for arrest offence

23.(1) The object of this section is to provide an alternative way for a
police officer to start a proceeding against a child that does not involve the
custody associated with arrest or the delay associated with issuing a
complaint and summons under the Justices Act 1886.

(2) A police officer who believes on reasonable grounds that a child has
committed an arrest offence, if the police officer acts promptly, may serve
an attendance notice on achild.1

(3) An attendance notice must be personally served on achild.

Attendance notice form
24.(1) An attendance notice must—

(@) statethe substance of the offence alleged to have been committed,;
and

(b) statethe name of the child alleged to have committed the offence;
and

(c) require the child to appear before a Childrens Court Magistrate
(“the court”) in relation to the offence at a specified time and
place; and

(d) besigned by the police officer serving the attendance notice.

(2) The place specified in an attendance notice for the child to appear
before the court must be a place where the court will be sitting at the time

1 An attendance notice differs from a complaint and summons in requiring the
police officer with the beliefs mentioned to also serve the attendance notice.
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specified.
(3) The time specified in an attendance notice for the child to appear
before the court must be atime—

() assoon as practicable after service of the attendance notice; and

(b) fixed generdly by the proper officer of the court for hearing
matters under this Act.

Attendance notice must be lodged in court without cost to child

25.(1) Before the time a child is required by an attendance notice to
appear before a Childrens Court Magistrate, the attendance notice must be
lodged with the clerk of the court at the place where the child is required by
the attendance notice to appear.

(2) A child must not be ordered to pay lodgment costs in the proceeding
for the offence.

General particularsonly arerequired on an attendance notice

26.(1) The statement mentioned in section 24(1)(a) (Attendance notice
form) need only provide general particulars of the offence, for example—

(@) thetype of offence; and
(b) timeand placeit isaleged to have been committed.

(2) If 2 or more matters are properly joined in 1 attendance notice under
section 43(1) of the Justices Act 1886, then, despite section 43(2) and (3) of
that Act—

(@) each matter need not be set out in a separate paragraph; and

(b) objection cannot be taken to the attendance notice because each
matter is not set out in a separate paragraph.

Particulars of attendance notice offence must be given in the
proceeding

27.(1) Section 26 (General particulars only are required on an attendance
notice) does not affect the duty of the prosecution to provide proper
particulars of an offence in the course of prosecution.
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(2) When a child on whom an attendance notice has been served appears
before the Childrens Court Magistrate in response to the notice, the
Childrens Court Magistrate must ensure that the child is provided promptly
with all necessary particulars of the offence and granted any adjournment of
the proceeding necessary to consider them.

Parent and chief executive must be advised of service of attendance
notice on child

28. A person who has served an attendance notice on a child must
promptly advise—
(@) a parent of the child, unless a parent cannot be found after
reasonable inquiry; and

(b) thechief executive.

Attendance notice equivalent to a complaint and summons

29.(1) A statement under section 24(1)(a) (Attendance notice form) is
taken be a complaint under the Justices Act 1886.

(2) A requirement made by a police officer under section 24(1)(b)
(Attendance notice form) is taken to be a summons issued by a justice
under the Justices Act 1886.

(3) Subject to this Act, the Justices Act 1886 and any other Act appliesto
an attendance notice in the same way as it applies to a complaint and
summons.

Court may order immediate arrest of child who failsto appear

30.(1) Subject to subsection (2) and section 31 (Court must strike out
attendance notice if service insufficient), if a child fails to appear before a
Childrens Court Magistrate as required by an attendance notice served on
the child, the court may order that a warrant issue for the arrest of the child
to be brought before the court to be dealt with according to law.

(2) A court may order that a warrant issue for the arrest of a child under
subsection (1) only if it is satisfied—

(@) on oath or by deposition under section 56(3) of the Justices Act
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1886 that the child was served intimefor it to be practical for the
child to appear before the court; and

(b) onoath that there is evidence substantiating the offence for which
the attendance notice was served.

(3) Any justice may issue the warrant.

(4) The bail and custody provisions of Part 3 apply to achild arrested on
the warrant.

Court must strike out attendance notice if service insufficient
31.(2) If—

(@) achild fails to appear before a Childrens Court Magistrate as
required by an attendance notice; and

(b) thecourt isnot satisfied that the child was served in timefor it to
be practical for the child to appear before the court;

the court must strike out the attendance notice.

(2) Thestriking out of an attendance notice under subsection (1) does not
prevent another proceeding being started for the offence for which the
attendance notice was served.

Division 5—Complaint and summons

Service of complaint and summonsif offender a child

32.(1) A complaint and summons requiring a child to appear before a
court to answer a complaint of an offence must be served on the child a
reasonable time before the child is required to appear before the court.

(2) The complaint isalso to be served on—
(d) aparent of the child; and
(b) thechief executive.

(3) A person serving acomplaint and summons on a child must do so—
(@) asdiscreetly aspracticable; and
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(b) not at or in the vicinity of the child's place of employment or
school, unless there is no other place where service may be
reasonably effected.

(4) Subject to section 28 (Parent and chief executive must be advised of
service of attendance notice on child), this section does not apply to an
attendance notice.

Proof of service of complaint and summonsin compliance with this
Act

33.(1) A statement in a deposition made for the purposes of section 56
(3)(b) of the Justices Act 1886 that the complaint and summons was served
asrequired by this Act is evidence of that fact.

(2) Section 56(5) of the Justices Act 1886 appliesto the deposition.

No costs against child for lodgment of complaint and summons

34. In aproceeding started against a child by complaint and summons, a
court must not order the child to pay the cost of lodging the complaint and
summons with the clerk of the court.

Proceeding in relation to simple offence in absence of child

35.(1) Subject to subsection (2), a Childrens Court Magistrate may hear
and determine a proceeding against a child in relation to a complaint and
summons for a simple offence in the absence of the child in the way set out
in Part 6 of the Justices Act 1886.

(2) Under subsection (1), the only sentence order a Childrens Court
Magistrate may make against a child in the child' s absence is an order
imposing a fine, and then only if the child has indicated in writing to the
court that the child has a capacity to pay afine of a specified amount that is
equal to or greater than the fine ordered to be paid.
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Division 6—Conditions on admissibility of child’s statement

Another person must be present

36.(1) In a proceeding for an indictable offence, a court must not admit
into evidence against the defendant a statement made or given to a police
officer by the defendant when achild, unlessthe court is satisfied that there
was present at the time and place the statement was made or given, a person
mentioned in subsection (2).

(2) The person required to be present is—
(8) aparent of the child; or
(b) alega practitioner acting for the child; or

(c) a person acting for the child who is employed by an agency
whose primary purpose is to provide legal services; or

(d) ajustice of the peace other than—

(i) ajustice of the peace who is a member of the Queensland
Police Service; or

(ii) ajustice of the peace (commissioner for declarations); or
(e) an adult nominated by the child.
(3) Subsection (1) does not apply if—

(@) the prosecution satisfies the court that there was proper and
sufficient reason for the absence of a person mentioned in
subsection (2) at the time the statement was made or given; and

(b) the court considers that, in the particular circumstances, the
statement should be admitted into evidence.

(4) This section does not require that a police officer permit or cause to
be present when a child makes or gives the statement a person whom the
police officer suspects on reasonable grounds—

(@) isanaccomplice of the child; or
(b) is, orislikely to become, an accessory after the fact;
in relation to the offence or another offence under investigation.

(5) This section does not limit the power of a court to exclude evidence
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from admission in a proceeding.

PART 3—BAIL AND CUSTODY OF CHILDREN

Bail Act 1980 applies

37.(1) Subject to this Act, the Bail Act 1980 appliesin relation to achild
charged with an offence.

(2) A review of a sentence order under Division 6 of Part 4 is an appeal
for the purposes of theBail Act 1980.

Arrested child must be brought promptly before the Childrens Court

38. A child who is arrested on a charge of an offence must be brought
promptly before the Childrens Court to be dealt with according to law.

Child must ordinarily be released from custody on charge
39.(1) Subject to subsection (2), if—

(@ a child who has been arrested on a charge of an offence is
delivered into the custody of a police officer at a place that is a
police station, watch-house or lockup; and

(b) itisnot practicable to promptly constitute the Childrens Court to
deal with the child;

the police officer who is in charge of, or the watch-house keeper of the
place, must, unless the Bail Act 1980 otherwise provides, grant bail to the
child and release the child from custody in accordance with section 7 of that
Act.

(2) A police officer authorised to grant bail to a child in accordance with
section 7 of the Bail Act 1980 may instead—

() releasethe child into the custody of a parent; or
(b) permit the child to go at large;



32
Juvenile Justice No. 44, 1992

without bail .

(3) Therelease of achild without bail must be subject to a condition that
the child surrendersinto the custody of the court before which the charge on
which the child was arrested is to be brought at the time and place for the
time being appointed for the child to do so.

(4) Subsection (2) does not limit the power of a police officer to grant
bail.

Child must be given release notice

40.(1) A police officer who releases a child from custody under section
39 (Child must ordinarily be released from custody on charge) must giveto
the child a notice (“release notice’) in a form approved by the
Commissioner.

(2) The release notice must set out—
(@) thechild’'sname; and

(b) the offence or the nature of the warrant on which the child was
held in custody; and

(c) the name of the police officer who started the proceeding, or
justice who issued the warrant, on which the child was held in
custody; and

(d) the court into whose custody the child is required to surrender
under the conditions of release; and

(e) the time and place the child is required to surrender into the
court’s custody; and

(f) awarning that awarrant will beissued for the child' s arrest if the
child fails to surrender into the court’ s custody.

Custody of child pending court appearance

41.(1) Until brought before a court, a child arrested on a charge of an
offence or awarrant issued under this Act who is not released from custody
must be held in the custody of—

(@ the Commissioner; or
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(b) thechief executivein accordance with arrangements mentionedin
subsection (2).

(2) The Commissioner must make arrangements with the chief executive
for an arrested child wherever practicable to be placed in a detention centre
until brought before a court.

(3) Thechief executive must take the action necessary to hold the childin
custody in accordance with the arrangements.

Court may in all casesrelease child without bail

42.(1) If, inaparticular case, acourt may grant bail to and release achild
from custody under the Bail Act 1980, the court may instead—

(@) releasethe child into the custody of aparent; or
(b) permit the child to go at large;
without bail.

(2) Therelease of a child without bail must be subject to a condition that
the child surrenders into the custody of the court before which the child is
required to appear at the time and place for the time being appointed for the
child to do so.

(3) Subsection (1) does not limit the power of a court to grant bail.

Custody of child if not released by court

43.(1) Except where the child remains the prisoner of the court, a court
that remands a child in custody must remand the child into the custody of
the chief executive despite the provisions of any other Act to the contrary.

(2) Jurisdiction conferred by an Act on a court—

(8) tocommit aperson to aplace of detention (other than a detention
centre) pending appearance before a court; and

(b) togivedirectionsto the personin charge of the place;

istaken, if the person isachild, instead to confer jurisdiction on the court to
remand the child into the custody of the chief executive and to give
directionsto the chief executive.

(3) A court that remands a child into the custody of the chief executive
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must order the Commissioner to deliver the child as soon as practicable into
the custody of the chief executive.

(4) A child held by the Commissioner under an order made under
subsection (3) is—

(@) before being delivered to the chief executive—in the custody of
the Commissioner ; and

(b) after being delivered to the chief executive—in the custody of the
chief executive.

(5) Subject to subsection (6), the chief executive may keep a child
mentioned in subsection (3) who is in the chief executive's custody in
places that the chief executive determines from time to time.

(6) The chief executive cannot determine under subsection (5) that achild
isto be kept in aprison.

Warrant for arrest of child who failsto appear after release without
bail

44. Subject to this Act, the provisions of the Bail Act 1980 relating to the
issue of warrants for the arrest of defendants who fail to surrender into the
custody of the court before which they were required to appear after being
permitted to go at large without bail apply to achild who failsto appear after
being released into the custody of a parent, or permitted to go at large,
without bail.

Custody of child arrested on court warrant

45. If, under an Act, a court issues or orders the issue of awarrant for the
arrest of a child (other than a warrant for the commitment of a child to a
detention centre) it must order the Commissioner to have the child promptly
brought before a court to be dealt with according to law.

Childrens Court Judge may grant bail
46.(1) Subject to this Part, a Childrens Court Judge may—
(@) grant bail to achild held in custody on a charge of an offence; or
(b) enlarge, vary or revoke bail granted to achild in, or in connection
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with, a criminal proceeding within the meaning of the Bail Act
1980;

whether or not the child has appeared before the Childrens Court Judge in,
or in connection with, the offence or criminal proceeding.

(2) Subsection (1)(a) applies even if the child has previously been
refused bail by the Childrens Court.

(3) A child charged with an offence mentioned in section 13(1)(a) or (b)
of the Bail Act 1980 may be granted bail by a Childrens Court Judge,
despite the section.

(4) This section does not limit the power a court or person ordinarily has
to grant, enlarge, vary or revoke bail.

PART 4—JURISDICTION AND PROCEEDINGS

Division 1—General

Court jurisdiction generally unaffected

47. This Act does not affect the jurisdiction a court has apart from this
Actinrelation to achild charged with an offence, unless this Act otherwise
provides.

Application of Part 4 of Mental Health Act 1974
48.(1) Part 4 of theMental Health Act 1974—

() appliesto achild charged with an indictable offence as it applies
to an adult; and

(b) doesnot apply to achild charged with a smple offence.

(2) For the purposes of subsection (1), in Part 4 of the Mental Health Act
1974—

(@) mention of a prisoner within the meaning of the Corrective
Services Act 1988 is taken to mean a child detained under a
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detention order; and
(b) mention of aprison istaken to mean adetention centre; and

(c) mention of the Queensland Corrective Services Commission is
taken to mean the department; and

(d) mention of the Queensland Community Corrections Board is
taken to mean the chief executive.

Childrens Court Judge
A4Ehildrens Court Judge has jurisdiction—

() to hear and determine under section 72 (Jurisdiction of Childrens
Court Judge over committed child) a charge against achild for an
offence; and

(b) todelegatetigemt&é nGIpdgesrtap Ce lelyates Gsudnvl agi gi@ieer to
Magistrate); and

(c) to review under section 88 (Sentence review) a sentence order
imposed by a Childrens Court Magistrate; and

(d) to hear bail applications under section 46 (Childrens Court Judge
may grant bail); and

(e) to order the transfer of a person to a prison under section 211
(Childrens Court may order transfer to prison).

District Court jurisdiction in aid

50.(1) For the purpose of the jurisdiction over persons and matters
assigned to a Childrens Court Judge under this Act, a Childrens Court
Judge has the powers and jurisdiction of a District Court in its criminal
jurisdiction.

(2) The powers and jurisdiction conferred under subsection (1) are in
addition to those otherwise conferred under this Act.

(3) To the extent that another provision of this Act is inconsistent with
subsection (1), the other provision prevails.
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Childrens Court Magistrate

51.(1) All proceedings under the Justices Act 1886 for the hearing and
determination of charges against children for offences, including committal
proceedings, must be heard and determined before a Childrens Court
Magistrate.

(2) A Childrens Court Magistrate has jurisdiction to hear and determine
the proceedings.

(3) A Magistrates Court and justices conducting committal proceedings
do not have that jurisdiction.

Magistrates Court jurisdiction in aid

52.(1) For the purpose of the jurisdiction over persons and matters
assigned to a Childrens Court Magistrate under this Act, a Childrens Court
Magistrate has the powers, authorities and jurisdiction of a Magistrates
Court under the Justices Act 1886.

(2) The powers, authorities and jurisdiction conferred under subsection
(2) arein addition to those otherwise conferred under this Act.

(3) To the extent that another provision of this Act is inconsistent with
subsection (1), the other provision prevails.

Application of usual laws wher e necessary

53.(1) Subject to subsections (2) and (3), for the purposes of the powers
and jurisdiction of a Childrens Court conferred by this Act, the provisions
of the Criminal Code, Justices Act 1886 and other Acts apply to—

(@ the institution and conduct of a proceeding before a Childrens
Court; and

(b) the exercise by a Childrens Court of its powers and jurisdiction;
and

(c) theenforcement of an order made by a Childrens Court.

(2) Provisions applied under subsection (1) apply, with al necessary
modifications and any prescribed modifications—

(@ inrelation to a Childrens Court Judge in the way they apply in
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relation to a District Court; and

(b) inrelation to a Childrens Court Magistrate in the way they apply
in relation to aMagistrates Court.

(3) To the extent that another provision of this Act isinconsistent with a
provision applied under subsection (1), the other provision of this Act
prevails.

Limitation on justices

54.(1) If the Childrens Court is constituted by 2 justices, the court’s
jurisdiction in relation to a proceeding against a child for an offence is
limited to—

(@) thehearing and determination of acharge of asimple offenceina
case where the child pleads guilty; and

(b) taking or making a procedural action or order.

(2) The justices cannot make a detention order or immediate release
order.

(3) This section does not affect a limitation placed on the power of a
justice under the Justices of the Peace and Commissioners for Declarations
Act 1991

Infringement notices

55.(1) If, under an Act, an adult may elect to pay a monetary penalty
prescribed under the Act in relation to a simple offence instead of being
prosecuted on complaint and summons for the offence, a child may also
elect to pay the monetary penalty instead of being prosecuted.

(2) Part 4A of the Justices Act 1886 does not apply to an offence
committed by a child.

Presence of parent required generally

56.(1) If aparent of achild is not present when the child appears before
the court charged with an offence, the court, after making inquiries of those
present as to—
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(@) thewhereabouts of the child’s parents; and

(b) whether a parent of the child has been informed of the
proceedings as required under section 22 (Parent and chief
executive must be advised of arrest of child), 28 (Parent and chief
executive must be advised of service of attendance notice on
child) and 32 (Service of complaint and summons if offender a
child);

may adjourn the proceeding to enable a parent to be present at the time and
place to which the proceeding is adjourned.

(2) The court may recommend that the chief executive provide financia
assistance to a parent of the child to ensure that a parent is present at the
proceeding.

Consequence of parent’s absence

57.(1) This section appliesif a parent of a child against whom afinding
or order has been made in a proceeding for an offence satisfies the court on
application that—

(@) thechild was dedlt with when no parent was present; and
(b) the parent making the application was—

(i) not aware of the time and place of the proceeding in
sufficient time to allow the parent to be present; or

(i) unableto attend for sufficient reason.

(2) The court may set aside the finding or order if it considersthat it isin
the interests of justice to do so, for example if it considers that the child’s
capacity to make an election or other decision relating to the proceeding was
adversely affected.

(3) The matter determined by the finding or order must then be heard and
determined afresh.

(4) The application must be made within 28 days of the finding or order.

Explanation of proceeding
58.(1) In aproceeding before a court in which achild is charged with an
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offence, the court must take steps to ensure, as far as practicable, that the
child and any parent of the child present has full opportunity to be heard and

participate in the proceeding.

(2) Without limiting subsection (1), the court must ensure that the child
and parent understand, as far as practicable—

(@

(b)
(©)

the nature of the alleged offence, including the matters that must
be established before the child can be found guilty; and

the court’ s procedures; and
the consequences of any order that may be made.

(3) Examples of the steps a court may take are—

(@

(b)
(©)

(d)

directly explaining these matters in court to the child and parent;
and

having some appropriate person give the explanation; and

having an interpreter or another person able to communicate
effectively with the child and parent give the explanation; and

causing an explanatory note in English or another language to be
supplied to the child and parent.

Ordinary practice appliesto explanationsif child isrepresented
59. This Part does not—

(@

(b)

prevent an explanation required to be given to a person, or an
inquiry required to be made of a person, from being given to or
made of alegal practitioner representing the person; or

prevent the legal practitioner from responding to the explanation
or inquiry on behalf of the person.

Chief executive sright of audience generally

60.(1) In a proceeding before a court in which achild is charged with an
offence, the chief executive or a legal practitioner acting for the chief
executive is entitled to be heard by the court in relation to the matters
mentioned in subsection (2), even though the chief executive is not a party
to the proceeding.
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(2) The matters are—
(@) adjournment of the proceeding; and

(b) matters relating to the custody or release from custody of the
periding completion of the proceeding; and

(c) eedtmtbat may be made against the child; and

(d) without limiting paragraphs (@) to (c)—matters on which the
constders the chief executive should be heard.
(3) In aproceeding before a court in which the chief executive is a party,

the chief executive may appear and be represented by another officer of the
department.

Adjournment power generally

61.(1) If it appears to the Childrens Court that a proceeding before it in
relation to an offence could be more conveniently, economically or fairly
heard before the Childrens Court at another place, the court may adjourn the
hearing to that other place.

(2) The remand, bail and custody provisions of Part 3 apply to the
adjournment.

Publication prohibited
62.(1) Inthis section—

“criminal proceeding” means a proceeding taken in Queensland against a
child for an indictable or smple offence;

“identifying matter” means—

(@) the name, address, school, place of employment or any other
particular likely to lead to theidentification of the child chargedin
the criminal proceeding; or

(b) any photograph, picture, videotape or other visual representation
of the child or of another person that is likely to lead to the
identification of the child charged in the criminal proceeding;

“publish” means publish in Queensland or elsewhere to the general public
by means of television, newspaper, radio or any other form of
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communication.

(2) A person must not publish an identifying matter in relation to a
criminal proceeding.

Maximum penalty (subject to Part 5)—
(@) inthe case of abody corporate—200 penalty units;

(b) inthe case of an individual—2100 penalty units, imprisonment for
6 months or both.

Oneyear limitation inapplicableif indictable offence dealt with
summarily

63.(1) The purpose of this section is to ensure that a child may elect to
have an indictable offence dealt with before a Childrens Court Magistrate
despite delay in prosecution.

(2) A Childrens Court Magistrate may exercise jurisdiction under this
Part in relation to an indictable offence even though more than 1 year has
passed since the offence was committed.

Court torefrain from inappropriate summary hearing of indictable
offence

64.(1) Thissection appliesif a Childrens Court Magistrate (“the court™)
hasjurisdiction to hear and determine summarily a charge against a child of
an indictable offence (subject to the consent of the child).

(2) The court must refrain from exercising the jurisdiction unless it is
satisfied that the charge can be adequately dealt with summarily by the
court.

(3) The court may initially decide to exercise the jurisdiction on
submissions made by the parties.

(4) If at any stage of the proceeding the court decides that the charge
cannot be adequately deat with summarily by the court, any further
proceeding before the court must be conducted as a committal proceeding.
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Procedural electionsunder thisAct in relation to an indictable offence
replace other eections

65. The rules set out in this Part relating to election by a child of
procedure in relation to an indictable offence apply despite any right of
election that may be conferred on any person under any other Act.

Court to check child’slegal representation

66. If a child appears before a court charged with an indictable offence
but is not represented by alegal practitioner, the court may proceed with a
hearing and determination only if it is satisfied that—

() the child has had reasonable opportunity to obtain representation
by alega practitioner; and

(b) hasdecided not to be represented by alegal practitioner.

Use of adduced evidence after change of procedure

67.(1) This section applies if a proceeding before a court (“former
proceeding”) changes into another proceeding “new proceeding” ) before
the court because of—

(@) anéeection or change of an eection under this Act; or

(b) a decision of a court to refran from exercisng summary
jurisdiction in relation to an indictable offence; or

(c) pastistios ttigmor alabhklon sk nundoerent

(2) If evidence has been adduced in the course of the former proceeding,
the hearing again of the evidence in the new proceeding is at the discretion
of the court.

(3) If the court decides against hearing the evidence again in the new
proceeding, the evidence is taken to have been adduced by the party who
adduced the evidence in the former proceeding.
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Division 2—Serious offence procedure

Application

68. This Division applies to a proceeding before a Childrens Court
Magistrate (“the court™) in which achild is charged with a serious offence.

Committal proceeding only option
69. The proceeding must be conducted as a committal proceeding.

Election if trial results

70.(1) This section only applies if, on consideration of all the evidence
adduced on the committal proceeding, the court is of the opinion that the
evidenceis sufficient to put the child on trial for the offence.

(2) If the child isrepresented by alegal practitioner, then, before ordering
the child to be committed to be tried under section 108 of the Justices Act
1886, the court must explain to the child and any parent of the child who is
present the child’ s right of election mentioned in subsection (3).

(3) The child may elect—

(@) tobecommitted to a court of competent jurisdiction (other than a
Childrens Court Judge) for trial before a Judge and jury; or

(b) to be committed for trial before a Childrens Court Judge sitting
without ajury.

(4) After the explanation, the court must then ask the child whether the
child consents to being tried before a Childrens Court Judge without ajury.

(5) If the child consents, the court must order the child to be committed
to be tried by a Childrens Court Judge.

(6) If the child—
(@) isnot legaly represented; or

(b) if legaly represented—does not give the consent mentioned in
subsection (5);

the court must order the child to be committed to be tried before a court of
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competent jurisdiction (other than a Childrens Court Judge).

(7) This section does not apply if a child enters a plea of guilty at the
committal proceeding.

Election on plea of guilty

71.(1) If the child enters a plea of guilty at the committal proceeding, the
court must explain to the child, and any parent of the child who is present,
the child’ s right of election mentioned in subsection (2).

(2) The child may elect—

(@ to be committed for sentence before a court of competent
jurisdiction (other than a Childrens Court Judge); or

(b) to be committed for sentence before a Childrens Court Judge.

(3) The court must ask the child whether the child consents to being
sentenced before a Childrens Court Judge.

(4) If the child consents, the court must order the child to be committed
to be sentenced by a Childrens Court Judge.

(5) If the child does not give the consent mentioned in subsection (4), the
court must order the child to be committed for sentence before a court of
competent jurisdiction (other than a Childrens Court Judge).

Jurisdiction of Childrens Court Judge over committed child
72.(1) In this section—

“committal charge’ means acharge on which a child is committed for trial
or sentence before a Childrens Court Judge, and includes a charge
arising out of the same, or same set of, circumstances.

(2) Subject to subsection (4), the Judge, sitting alone without a jury, may
try the child on the committal charge if—

(&) the child was committed for trial; or

(b) the child was committed for sentence but a plea of not guilty is
entered under section 73 (Child may change plea of guilty).

(3) Subject to subsection (4), the Judge may sentence the child on the
committal charge and any other charge for an indictable offence on which
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the child consents to being sentenced by the Judge.

(4) The child may withdraw the child’'s election to be tried before the
Childrens Court Judge without ajury.

(5) The withdrawal of the election must happen before the child enters a
pleato the committal charge.

Child may change plea of guilty

73.(1) A child who appears before a Childrens Court Judge after being
committed for sentence on an indictable offence is in all cases entitled to
enter apleaof not guilty when called on to enter a plea under section 600 of
the Criminal Code.

(2) To the extent that this section is inconsistent with section 600 of the
Criminal Code, this section prevails.

(3) Evidence that the child previously entered a plea of guilty at the
committal proceeding is not admissible in the trial following the change of
plea.

Removal of proceeding to another jurisdiction

74.(1) The Crown may apply to a Childrens Court Judge for the removal
to another court of competent jurisdiction of aproceeding on achargefor an
offence committed for trial before the judge on the ground that this would
ensure that the child isjointly tried with another person.

(2) If the Judge is satisfied that—
(&) the child should be tried with the other person; and

(b) removing the proceeding would ensure that the committal of the
proceeding before the Judge did not prevent this from happening;

the Judge may grant the request and remove the proceeding as requested.

(3) In removing the proceeding, the Judge may exercise power as if the
proceeding had been brought before the wrong court.

(4) This section does not prevent the Childrens Court Judge presiding
over thetria of the child in the Judge’ s concurrent jurisdiction.
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General lawsrelating to indictable offence apply

75. Subject to this Division, the provisions of the Criminal Code or any
other Act relating to the hearing and determination on indictment of an
offence apply to a proceeding before a Childrens Court Judge under this
Division.

Division 3—Indictable offence (other than serious offence) procedure
when child legally represented

Application

76. This Division applies to a proceeding before a Childrens Court
Magistrate (“the court™) in which achild is—

(@) charged with an indictable offence (other than a serious offence);
and

(b) represented by alega practitioner.

Explanation and election at start

77.(1) Subject to section 64 (Court to refrain from inappropriate
summary hearing of indictable offence), before evidence is adduced at the
committal proceeding, the court must explain to the child and any parent of
the child who is present the child’ sright of election mentioned in subsection

2.
(2) The child may elect—
(a) to havethe proceeding continue as a committal proceeding; or

(b) to have the committal proceeding discontinued and any further
proceeding conducted as a hearing and determination of the
charge summarily by the court.

(3) The court must then ask the child whether the child consents to
having the charge heard and determined summarily by the court.

(4) If the child consents, the court must proceed to hear and determine
the charge summarily.

(5) If the child does not give the consent mentioned in subsection (4), the
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proceeding must continue as a committal proceeding.

Procedure on summary hearing

78.(1) On proceeding to hear and determine the charge summarily, the
court must—

(@) reducethe charge to writing; and
(b) ask the child whether the child is guilty or not guilty.

(2) If the child pleads guilty, the court must act under section 79
(Election on pleaof guilty).

(3) If the child pleads not guilty, the court may proceed in the same way
asisprovided in section 146 of the Justices Act 1886.

Election on plea of guilty

79.(1) If the child enters a plea of guilty at the committal proceeding, the
court must explain to the child, and any parent of the child who is present,
the child’ sright of election mentioned in subsection (2).

(2) The child may elect—
(@ to be committed for sentence before a court of competent
jurisdiction; or
(b) to be sentenced by the Childrens Court Magistrate.

(3) The court must then ask the child whether the child consents to being
sentenced by the Childrens Court Magistrate.

(4) If the child consents, the Childrens Court Magistrate must sentence
the child.

(5) If the child does not give the consent mentioned in subsection (4), the
court must order the child to be committed for sentence before a court of
competent jurisdiction.
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Division 4—Indictable offence (other than serious offence) procedure
when child not legally represented

Application of Division

80. This Division applies to a proceeding before a Childrens Court
Magistrate (“the court”) inwhich achild is—

(a8 charged with an indictable offence (other than a serious offence);
and

(b) not represented by alega practitioner.

Start as committal proceeding

81. The proceedings must be conducted as a committal proceeding until
all the evidence has been adduced on the part of the prosecution.

Explanation of election at end of prosecution case

82.(1) Subject to section 64 (Court to refrain from inappropriate
summary hearing of indictable offence), if after all the evidence to be
offered on the part of the prosecution has been adduced, the court is of the
opinion that the evidence is sufficient to put the child on trial for the offence
the court must explain to the child, and any parent present in the court, the
child’ sright of election mentioned in subsection (2).

(2) The child may eect—
(@) to have the proceeding continue as a committal proceeding; or

(b) to have the committal proceeding discontinued and any further
proceeding conducted as a hearing and determination of the
charge summarily by the court.

(3) The court must then ask the child whether the child consents to
having the charge heard and determined summarily by the court.

(4) If the child consents, the court must discontinue the committal
proceeding and proceed to hear and determine the charge summarily.

(5) If the child does not give the consent mentioned in subsection (4), the
proceeding must continue as a committal proceeding.
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Procedure on summary hearing

83.(1) On proceeding to hear and determine the charge summarily, the
court must—

(@ reducethe chargeto writing; and
(b) ask the child whether the child is guilty or not guilty.

(2) If the child pleads guilty, the court may act under section 84 (Election
on pleaof guilty).

(3) If the child pleads not guilty, the court may proceed in the same way
asisprovided in section 146 of the Justices Act 1886, subject to section 67
(Use of adduced evidence after change of procedure).

Election on plea of guilty

84.(2) If the child enters a plea of guilty during the committal proceeding,
the court must explain to the child and any parent of the child who is present
the child’ sright of eection mentioned in subsection (2).

(2) The child may elect—
(@ to be committed for sentence before a court of competent
jurisdiction; or
(b) to be sentenced by the Childrens Court Magistrate.

(3) The court must then ask the child whether the child consents to being
sentenced by the Childrens Court Magistrate.

(4) If the child consents, the Childrens Court Magistrate must sentence
the child.

(5) If the child does not give the consent mentioned in subsection (4), the
court must order the child to be committed for sentence before a court of
competent jurisdiction.

Division 5—Rules applying if child and another person are charged

Joint committal proceeding in relation to adult and child are allowed
85. Despite section 21 of the Childrens Court Act 1992, a Magistrate
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may at the same time conduct a committal proceeding—

(@) as a Childrens Court Magistrate, in relation to a charge of an
indictable offence brought against a child; and

(b) asajustice, in relation to an indictable offence brought against an
adult;

if, were the child an adult, a committal proceeding in relation to each offence
would have been conducted at the same time against both persons.

Prosecution may request a matter proceed asa committal tothe
Supremeor a District Court in order to ensurejoint trial

86.(1) The purpose of this section is to ensure that the operation of
Divisions 2 to 4 does not prevent a child from being tried with another
offender.

(2) Before a Childrens Court Magistrate commits a child for trial before a
Childrens Court Judge on a charge of a serious offence, the prosecution
may request that the child be committed for trial instead to another court of
competent jurisdiction on the ground that this would ensure that the child
will be tried jointly with another person.

(3) Before a Childrens Court Magistrate starts to hear and determine
summarily a charge against a child for an indictable offence other than a
serious offence, the prosecution may request that the proceeding be
conducted or continued as a committal proceeding on the ground that this
would ensure that the child will bejointly tried with another person.

(4) If the Childrens Court Magistrate is satisfied, after hearing the
submissions of the parties—

(@) that the child should be tried jointly with the other person; and

(b) that granting the prosecution’s request would ensure that the
operation of Divisions 2 to 4 did not prevent this from happening;

the Magistrate must grant the request and proceed as for the committal of
the child for trial on the offence in accordance with the request.

(5) Subsection (4) has effect despite Divisions 2to 4.
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Division 6—Appeal and review

Appeal rights generally

87.(1) This Part does not affect the right of any person to appeal, or apply
for leave to appeal, under the Criminal Code or the Justices Act 1886 against
an order of acourt or judicia officer.

(2) In addition to the right to apply for areview of a sentence order under
section 88 (Sentence review), a child has the same right as an adult to appeal
against the order.

(3) The provisions of Chapter 67 of the Criminal Code, and Part 9 of the
Justices Act 1886, relating to appeals or applications for leave to appea
apply, with necessary modifications and any prescribed modifications—

(@ in relation to a finding of guilt or order made in a proceeding
against a child for an offence as it applies in relation to a
conviction or order made in a proceeding against an adult for an
offence; and

(b) inrelation to aproceeding before a Childrens Court Magistrate as
drapplies to a proceeding before a Magistrates Court;

(c) inrelation to a proceeding before a Childrens Court Judge as it
appliesin relation to a proceeding before a District Court.

Sentencereview

88. A Childrens Court Judge on application may review a sentence order
made by a Childrens Court Magistrate.

Application for review
89.(1) An application may be made by—
(@ achild against whom the sentence order was made; or
(b) thechief executive acting in the interests of the child.
(2) An application must be made—
(@ intheway allowed by the Childrens Court Rules; and
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(b) ety tHatayeeitenydisatoaati onded isnthddi i énin@dater

Preliminary procedure

90.The proper officer of the Childrens Court at the place where the
Childrens Court Judge is sitting must notify the applicant and all other
parties of the place and time for the hearing of the application.

Stay of proceeding and suspension of orders
91.(1) Without affecting—
(@) another power to stay the effect of an order of acourt; or
(b) theoperation of alaw that hasthat effect;

a Childrens Court Judge may order a stay of al or any proceedings under a
sentence order that is subject to areview application under this Division.

(2) The Childrens Court Judge may impose conditions the Judge
considers appropriate on the stay.

Conduct of review
92.(1) A review of a sentence must be by way of rehearing on the merits.
(2) The Childrens Court Judge may have regard to—
(d) Megestostbphitide proceeding before the Childrens Court
(b) atiyefuriber submissions and evidence by way of affidavit or

(3) Thereview of a sentence order must be conducted expeditiously and
with aslittle formality as possible.

Review decision
93.(1) On reviewing a sentence order, a Childrens Court Judge may—
(@ confirm the order; or
(b) vary the order; or

(c) discharge the order and substitute another order within the
jurisdiction of a Childrens Court Magistrate to make.
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(2) The Judge may also make any other order a Childrens Court
Magistrate could have made in connection with the sentence order as
confirmed, varied or substituted under subsection (1).

Interrelation with other types of appeal
94.(1) In this section—
“ordinary appeal” means—

(@) an appeal or application for leave to appeal under Chapter 67 of
the Criminal Code; or

(b) anappea under Part 9 of the Justices Act 1886;

“sentencereview” meansareview under section 88 (Sentence review) of a
sentence order.

(2) If achild starts aproceeding for an ordinary appeal against a sentence
order—

(@) an application for a sentence review of the sentence order cannot
be started; and

(b) if an application for a sentence review of the sentence order is
pending at the start of the proceeding for an ordinary appeal—the
application for the sentence review lapses.

3) If—
(@) achild startsaproceeding for an ordinary appeal against afinding

of guilt made against the child in relation to which a sentence
order was made; or

(b) a person other than a child against whom a sentence order has
been made starts a proceeding for an ordinary appeal against the
sentence order;

a Childrens Court Judge cannot proceed to hear and determine any pending
application for a sentence review against the sentence order until the
ordinary appedl isfinished.

Incidents of review

95.(1) No costs may be ordered against a party on a sentence review.



55
Juvenile Justice No. 44, 1992

(2) The decision of a Childrens Court Judge on a sentence review—

(@) takeseffect asthedecision of the Childrens Court Magistrate who
made the sentence order reviewed; and

(b) subject to subsection (2), may be enforced or appealed against in
the same way as the decision of the Childrens Court Magistrate.

(3) Subsection (2) does not authorise—

(@ afurther review by a Childrens Court Judge of a sentence already
reviewed under this Division by a Childrens Court Judge; or

(b) an appeal to a District Court Judge under section 222 of the
Justices Act 1886.

Ordersat end of reviews

96.(1) Subject to section 232, if as a result of the decision of the
Childrens Court Judge on a sentence review, a child is required to serve a
period of detention or the unserved part of aperiod of detention, the Judge,
as part of the order on the appeal, must direct that a warrant be issued to
arrest the child and commit the child to a detention centre.

(2) Any justice may issue the warrant.

Division 7—Mistake in exercise of jurisdiction

M eaning of proceeding
97. In this Division—

“proceeding” means a proceeding for the hearing and determination of a
charge of an offence.

Correction of error by court making order

98.(1) For the purpose of correcting an error in aproceeding, a Childrens
Court Magistrate has the same power as a Magistrates Court to reopen the
proceeding and correct the error.

(2) For the purpose of applying section 147A of the Justices Act 1886—
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(@ mention in the section of a conviction includes afinding of guilt;
and

(b) if the defendant affected is a child, the persons who may apply
under the section include the chief executive acting intheinterests
of the child.

(3) This section does not affect the power of a court under another
section of this Division.

Removal of a proceeding because of lack of jurisdiction

99.(1) If acourt is satisfied that it does not have jurisdiction to hear and
determine a proceeding before it because of this Act, it may remove the
proceeding to a court of competent jurisdiction.

(2) To remove and deal with the proceeding that remains before it, the
court may—

(@) givedirectionsit considers necessary; and

(b) take or make any procedural action or order the court of
competent jurisdiction could take or make.

(3) Subsection (2) does not limit any other power the court may have to
deal with the proceeding.

Lack of jurisdiction discovered in cour se of a proceeding

100.(1) This section applies if, in the course of a proceeding, a court
findsthat it does not have jurisdiction to hear and determine the proceeding
because of thisAct.

(2) If the court has the necessary jurisdiction in its concurrent
jurisdiction, it may continue the proceeding in the concurrent jurisdiction.

(3) If the court does not act under subsection (2), it may deal with the
proceeding under section 99 (Removal of a proceeding because of lack of

jurisdiction).

Lack of jurisdiction discovered after proceeding ends
101.(2) This section applies if a finding or order has been made in a
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proceeding—

(@) on the assumption that the person charged was a child, when the
person was an adult; or

(b) on the assumption that the person charged was an adult, when the
person was a child.

(2) Application may be made to the court that made the finding or order
to set aside the finding or order.

(3) The application may be made by—
() aparty to the proceeding; or

(b) if the person charged in the proceeding was a child, the chief
executive acting in the interests of the child; or

(c) the Director of Prosecutions.

(4) The application must be made—
(@) within 28 days after the error is discovered by the applicant; or
(b) by alater day that the court may at any time allow.

(5) On hearing the application, the court may set aside the finding or
order and—

(@ make the finding or order the court considers should have been
made in the first place, if necessary after deciding what facts the
court when differently constituted must have been found when
making the finding or order set aside; or

(b) take any action or make any order that could have been made by
the court if it had discovered the error immediately before making
the finding or order.

(6) A court cannot set aside an acquittal under this section or an order
dismissing a charge or discharging a person.

Division 8—Special sentencing provisionsrelating to detainee

Extension of Act for detainee offender
102.(2) Inthis section—
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“detainee” means a person serving a period of detention under a sentence
order.

2) 1f—

(@) a proceeding is started against a detainee for an offence
committed within the period of 1 year after the detainee ceased to
be a child; and

(b) the proceeding is started within 1 year of the commission of the
offence;

the detainee may be treated as a child for the purpose of the proceeding.

(3) A court may treat the detainee as a child if it considers this
appropriate, for example because—

(a) treatment of the detainee as an adult would disrupt the application
of an existing sentence order; or

(b) the offence was committed in a detention centre in circumstances
suggesting that the detainee should betreated asachild in relation
to the offence; or

(c) a recommendation made by the chief executive or in a
presentence report supports the treatment of the detainee as a
child.

(4) A court may act under this section on application by a party to the
proceeding or on its own initiative.

Division 9—Child offenders who become adults

Inter pretation
103. In this Division—
“offender” means a person who has—
(@ committed an offence asachild; and
(b) since committing the offence become an adult;
“offence” means the offence the offender committed as a child;

“sentence’, in relation to an offender sentenced as an adult, includes orders
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made instead of sentence.

Offender treated as child

104. Subject to this Division, the offender must be treated as a child for
the purposes of this Act during any proceeding for the offence.

Offender treated as adult
105.(1) If 1 year has passed after an offender has become an adult—

(@) a proceeding afterwards started against the offender for the
offence must be taken as if the offender were an adult at the time
of the commission of the offence; and

(b) if found guilty in the proceeding, the offender must be sentenced
as an adult.

2) 1f—

(8) aproceeding has started against an offender for the offence in the
way provided in this Act for achild; but

(b) the proceeding has not been completed to a finding of guilty or
not guilty by the time 1 year has passed after the offender
becomes an adult;

then—

(c) the proceeding must be finished in the way provided in this Act
for achild; but

(d) if found guilty, the offender must be sentenced as an adult.

(3) An offender must not be treated as an adult under this section if the
court is satisfied that there was undue delay on the part of the prosecution in
starting or completing the proceeding.

Sentencing offender

106.(1) Subject to subsections (2) and (3), a court sentencing an offender
as an adult under section 105 (Offender treated as adult) has jurisdiction to
sentence the offender in any way that an adult may be sentenced.
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(2) The court must have regard to—

(@) the fact that the offender was a child when the offence was
committed; and

(b) the sentence that might have been imposed on the offender if
sentenced as a child.

(3) The court cannot order the offender—

(@) to serve a term of imprisonment longer than the period of
detention that the court could have imposed on the offender if
sentenced as a child; or

(b) to pay an amount by way of fine, restitution or compensation
greater than that which the court could have ordered the offender
to pay if sentenced asachild.

(4) Subsection (3) applies even though an adult would otherwise be liable
to aheavier penalty which by operation of law could not be reduced.

Continuing effect on offender of orders made when child

107.(2) An order that may be made under this Act against a child (“the
order”) may be made even though the person concerned will have ceased
to be a child before the order’ s effect will have ceased under its terms.

(2) If a person against whom the order is made ceases to be a child
before the order’ s effect ceases under its terms—

() the order continues to apply as if the person continued to be a
child; and

(b) other proceedings and orders arising out of the order that could
have been taken or made in relation to the person had the person

remained a child may be taken or made as if the person were a
child.
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PART 5—SENTENCING

Division 1—Sentencing generally

Jurisdiction to sentence child exclusive

108.(1) A court that sentences a child for an offence must sentence the
child under this Act.

(2) Subsection (1) applies despite any other Act or law.

Sentencing principles

109.(1) In sentencing a child for an offence, a court must have regard

to—

(@

(b)
(©
(d)
(€)
(f)

(9)
(h)
(i)

()

subject to this Act, the general principles applying to the
sentencing of all persons; and

the general principles of juvenile justice; and

the specia considerations stated in subsection (2); and
the nature and seriousness of the offence; and

the child’ s previous offending history; and

any information about the child, including a presentence report,
provided to assist the court in making a determination; and

any impact of the offence on avictim; and
a sentence imposed on the child that has not been completed; and

a sentence that the child is liable to have imposed because of the
revocation of any order under this Act for the breach of
conditions by the child; and

the fitting proportion between the sentence and the offence.

(2) Specia considerations are that—

(@
(b)

achild’'s age is amitigating factor in determining whether or not
to impose a penalty, and the nature of a penalty imposed; and

a non-custodial order is better than detention in promoting a
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child' s ability to reintegrate into the community; and

(c) therehabilitation of a child found guilty of an offence is greatly
assisted by—

(i) thechild'sfamily; and

(i) opportunities to engage in educational programs and
employment; and

(d) achild who has no apparent family support, or opportunities to
engage in educational programs and employment, should not
receive a more severe sentence because of the lack of support or
opportunity; and

(e) adetention order should be imposed only as alast resort and for
the shortest appropriate period.

(3) In sentencing a child for an offence, a court may receive any
information it considers appropriate to enable it to impose the proper
sentence or make a proper order in connection with the sentence.

Presentencereport

110.(1) A court, before it sentences a child found guilty of an offence,
may order the chief executive to give to the court a presentence report
concerning the child.

(2) The court may request that the report contain specified information,
assessments and reports relating to the child or the child’'s family or other
matters.

(3) Pending the giving of a presentence report, the court may adjourn the
proceeding and remand the child in custody or exercise the powers
conferred by Part 3 to grant bail to and release the child from custody.

(4) In releasing the child from custody, the court may impose conditions
that it considers necessary to facilitate the preparation of the presentence
report.

(5) The chief executive must cause the presentence report to be prepared
and given to the court expeditiously and, in any case, no later than 15
working days of the department.

(6) Thelimit of 15 days may be extended by the court at any time if the
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chief executive satisfies the court that this would be in the interests of the
child.

Presentence report evidence

111.(2) The court may request the author of a presentence report, or a
person who gave a statement included in the report, to attend before the
court in the way indicated by the court for the purpose of giving more
information.

(2) The court may ask, and allow parties to the proceeding to ask,
guestions of a person attending the court under subsection (1).

(3) A court may give as much weight as it considers appropriate to a
presentence report or answers given in response to questions under
subsection (2).

Disclosure of presentence report

112.(1) If a presentence report is given to a court under section 110
(Presentence report), the court must give a copy of the report as soon as
practicable—

(@) to the prosecution; and

(b) if the child is represented by a legal practitioner—the lega
practitioner.

(2) If the child is not represented by a legal practitioner, the court must
give the report to the child or a parent of the child present in the court.

Finding of guilt as child may be disclosed while a child

113.(1) A finding of guilt against a child by a court for an offence,
whether or not a conviction has been recorded, is part of the criminal history
of the child to which regard may be had—

(@) by acourt that subsequently sentencesthe child for any offence as
achild; or

(b) by any person or court whose duty it is subsequently to consider
whether or not the child should be remanded in custody or
released pending any proceeding in which the child is being dealt
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with for an offence as achild.

(2) Subsection (1) applies despite the Criminal Law (Rehabilitation of
Offenders) Act 1986.

Evidence of childhood finding of guilt not admissible against adult

114.(1) In aproceeding against an adult for an offence, there must not be
admitted against the adult evidence that the adult was found guilty asachild
of an offence if a conviction was not recorded.

(2) Subsection (1) applies even though the evidence would otherwise be
admissible under section 15 of the Evidence Act 1977 and section 5(3)(b) of
the Criminal Law (Rehabilitation of Offenders) Act 1986.

(3) This section does not prevent a court that is sentencing an adult from
receiving information about any other sentence to which the adult is subject
if that is necessary to mitigate the effect of the court’ s sentence.

Mandatory sentence provisionsinapplicable
115. A court that sentences a child for an offence—

(@ must disregard arequirement under any other Act that an amount
of money or term of imprisonment must be the minimum
pendty for the offence; and

(b) must take a requirement under any other Act that an amount of
money or term of imprisonment must be the only penalty for the
offence as providing instead that the amount or term is the
maximum penalty for the offence.

Preference to be given to compensation and restitution
116. If a court sentencing achild for an offence considers—

() that it is appropriate to make both of the orders that the child
pay—
(i) anamount by way of compensation or restitution; and
(i) an amount by way of fine; and

(b) that the child has insufficient resources to pay both amounts;
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the court must give preference to ordering the child to pay only the
compensation or restitution amount.

Outstanding char ge may be taken into account on sentence

117.(2) A court sentencing a child for an offence may take into account
an outstanding charge against the child in the same way an outstanding
charge may be taken into account when an adult is sentenced.

(2) Section 651 of the Criminal Code applies for the purpose of
subsection (1).

Children entitled to explanation of sentence

118.(1) When making an order sentencing a child for an offence a court
must take steps to ensure that the child understands—

(a) the purpose and effect of the order; and

(b) the consequences (if any) that may follow if the child fails to
comply with the requirements of the order.

(2) Examples of the steps a court may take are—
(@) directly explaining these mattersin court to the child; or
(b) having some appropriate person give the explanation; or

(c) having an interpreter or other person able to communicate
effectively with the child give the explanation; or

(d) causing an explanatory note in English or another language to be
supplied to the child.

(3) Subsection (1) does not apply where the child's presence is not
required at sentence.

Copy of court order to be given to child, parent and chief executive

119.(2)A court that makes an order sentencing a child for an offence
must cause—

(8) the order to be promptly reduced to writing by the proper officer
of the court in the prescribed form; and
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(b) acopy of the order to be given to—
(i) thechild; and
(if) aparent of the child; and
(iii) thechief executive.

(2) If aperson mentioned in subsection (1)(b) is not present in the court,
the subsection—

(@ is sufficiently complied with if the proper officer of the court
serves a copy of the sentence order on the person; and

(b) does not apply if the proper officer of the court is unable to
ascertain the whereabouts of the person after reasonable inquiries.

(3) Failure to comply with subsection (1) does not affect the validity of
the sentence order.

Division 2—Orderson children found guilty of offences

Sentence orders—general

120.(1) When a child is found guilty of an offence before a court