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Regulatory impact statement for proposed regulations under the Body Corporate and Community Management Act 1997

1 Introduction

Under the Statutory Instruments Act 1992, subordinate legislation expires on

1 September after the tenth anniversary of its making or such extended period as is
permitted under that Act. The following regulations under the Body Corporate and
Community Management Act 1997 are scheduled to expire on 1 September 2008:

. the Body Corporate and Community Management (Accommodation Module)
Regulation 1997

. the Body Corporate and Community Management (Commercial Module)
Regulation 1997

. the Body Corporate and Community Management (Small Schemes Module)
Regulation 1997

. the Body Corporate and Community Management (Standard Module) Regulation
1997

. the Body Corporate and Community Management Regulation 1997.

A comprehensive review of these regulations has been conducted. As a result of this
review, it is proposed to remake the regulations and to also make an additional
regulation.

The Statutory Instruments Act 1992 requires that if a proposed regulation is likely to
impose appreciable costs on the community or part of the community, a regulatory
impact statement (RIS) must be prepared before the regulation is made. A RIS is
designed to determine whether or not a proposed regulation is the most efficient and
effective way of achieving desired policy objectives. It does this by providing a
mechanism by which the government’s policy deliberations are clearly documented and
subject to public scrutiny.

The purpose of this RIS is therefore to explain the need for the proposed regulations
and to present an evaluation of the likely costs and benefits that would flow from their
adoption in comparison with other options.

All members of the community are invited to comment on the information presented in
this RIS.

For reference purposes, the Body Corporate and Community Management Act 1997
and the regulations may be accessed free of charge on the Office of the Queensland
Parliamentary Counsel website at www.legislation.gld.gov.au. The legislation can also
be purchased from the Government Bookshop (phone 1800 679 778).

How to respond to this regulatory impact statement
The closing date for providing comment on this RIS is 14 March 2008.

Written comments can be provided either via email to:
legalpolicysubmissions@justice.qld.gov.au

or by post to: Strategic Policy
Department of Justice and Attorney-General
GPO Box 149
BRISBANE QLD 4000
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Public access to submissions

Submissions may be accessible under the Freedom of Information Act 1992. Please
identify any submission, or part of a submission, that needs to be treated as
commercial-in-confidence. Similarly, if a submission contains details about a person’s
personal affairs (his or her experiences relevant to a matter covered in this document),
and it is in the public interest to protect the person’s privacy, the personal information in
that submission would not be accessible under the Freedom of Information Act 1992.

Consideration of issues raised on the regulatory impact
statement

After the public comment period closes, the government will consider issues raised by
members of the community.

Further consultation may occur to address any concerns raised by the community prior
to the development of a final position by the government.
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2 Background

2.1 Community titles schemes in Queensland

What is a community titles scheme?

A community titles scheme involves the subdivision of land or buildings into lots and
common property. The lots can be owned separately whereas the common property is
owned communally by all lot owners as tenants in common.

Community titles schemes take a wide range of forms including townhouses, duplexes,
high-rise apartment complexes, retirement villages, hotels, resorts, shopping centres,
business parks, commercial offices, as well as mixed retail and residential unit
complexes.

Key statistics for community titles schemes

Over the past decade the number of community titles schemes has risen significantly as
community living has become an increasingly popular lifestyle choice for a diverse
range of people, including retirees and inner-city dwellers. The use of community titles
schemes as a form of development is likely to continue to grow in Queensland
consistent with the strategic objectives of plans such as the South East Queensland
Regional Plan 2005-2026 which envisages a higher proportion of growth being provided
by mixed-use or medium to high density forms of living.

There are now over 35 000 community titles schemes in Queensland, comprising over
324 000 individual lots. In the past three years 3881 schemes, comprising over 46 000
lots, have been established. This is an average of almost 1300 new schemes each
year.

Over 90% of community titles schemes are small, comprising 20 lots or less. However,
while less than ten percent of community titles schemes have more than 20 lots, these
bigger schemes contain almost half of all lots.

Table 1: Distribution of community titles schemes in Queensland (30 September 2007)

2 lots 23092 7.1 11 546 32.7
3to 6 lots 59 605 18.3 12 965 36.7
7 to 20 lots 82 842 25.5 7736 21.9
21 to 50 lots 65 265 20.1 2051 5.8
51 t0100 lots 53 315 16.4 761 2.2
Over 100 lots 40 827 12.6 263 0.7
TOTAL 324 946 100 35322 100
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Economic and social benefits of community titles schemes

The community titles sector contributes significantly to Queensland’s economy. It
attracts investor capital to Queensland, driving property development and providing
employment in construction. The sector employs people in the management of bodies
corporate and in the provision of caretaking or letting services for the scheme. The
sector also supports the Queensland tourism industry by providing a viable source of
traveller accommodation.

Community title schemes also offer significant social benefits, providing an opportunity
to maintain housing affordability through implementing more efficient practices at a
community level and through shared costs.

The efficient use of land and the sharing of costs involved in community titles schemes
allows people to live in locations they could not otherwise afford and access extensive
recreational facilities that would not otherwise be available.

A regulatory framework that offers certainty for, and confidence in, the community titles
sector is vital to ensuring community titles schemes continue to be an attractive
investment and lifestyle choice.

2.2 The current regulatory framework

Community titles legislation was first introduced in Queensland in 1965. Specific
legislation exists for community titles schemes because of the collective ownership of
property and assets involved.

The Body Corporate and Community Management Act 1997 is the central element of
the regulatory framework for community titles schemes in Queensland. The primary
object of the Act is to provide for flexible and contemporary communally based
arrangements for the use of freehold land. The Act therefore provides for the
establishment, operation and management of community titles schemes.

The Body Corporate and Community Management Act 1997 sets out how a community
titles scheme is established, with various titling and subdivisional arrangements needed
for the establishment of a community titles scheme carried out under the Land Title Act
1994.

The Body Corporate and Community Management Act 1997 also contains core
provisions for the operation and management of community titles schemes, with a set of
regulation modules providing detailed management rules designed to meet the needs of
different types of community titles schemes. Four regulation modules were established
in 1997:

. The Body Corporate and Community Management (Standard Module) Regulation
1997 (the Standard Module) provides significantly regulated management
processes and acts as a default module. Any community titles scheme may
operate under the Standard Module, though it is designed for predominantly
owner-occupied schemes and schemes which are a mix of permanent residential
and holiday letting.

. The Body Corporate and Community Management (Accommodation Module)
Regulation 1997 (the Accommodation Module) provides management processes
that are less regulated than under the Standard Module, including fewer
restrictions on service contractors and letting agents. It is designed for schemes
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that are used predominantly as holiday letting or serviced apartment operations
with the need for accommodation management.

. The Body Corporate and Community Management (Commercial Module)
Regulation 1997 (the Commercial Module) provides management processes that
are less regulated than under the Standard or Accommodation Modules and is
designed for commercial schemes or combined commercial/residential schemes
where the residential component is small.

. The Body Corporate and Community Management (Small Schemes Module)
Regulation 1997 (the Small Schemes Module) provides very deregulated
management processes and is restricted to schemes which have six or less lots
and no letting agent.

Only one regulation module may apply to a community titles scheme at any point in
time. The regulation module which applies is identified in the community management
statement for the scheme recorded by the Registrar of Titles. Any community titles
scheme may operate under the Standard Module which serves as the default module. A
body corporate may choose to adopt another module if the characteristics of the
community titles scheme meet the eligibility criteria set out in the module.

The flexible structure of the regulatory framework recognises the diversity of schemes
established under the Act and that one set of rules cannot adequately meet the needs
of the growing and dynamic community titles sector. As the number and diversity of
schemes increases, the need for flexible legislative arrangements will continue to grow.
The regulatory framework provides the flexibility to accommodate future trends in
community titling through the development of additional regulation modules and also
allows the government to address problems unique to a particular type of development
without impacting on, and creating consequential problems for, other types of
developments.

Table 2 sets out the number of schemes under each regulation module, with three
quarters of all schemes currently regulated by the Standard Module.

Table 2: Number of schemes by regulation module (30 September 2007)

Standard Module 25945 73.9%
Small Schemes Module 5513 15.7%
Accommodation Module 2408 6.9%
Commercial Module 1256 3.6%

*Figures exceed 100% due to rounding.

Self-management of community titles schemes is a fundamental principle of the Body
Corporate and Community Management Act 1997. Consistent with this principle, the Act
seeks to empower people involved with community titles schemes to resolve disputes
related to their scheme. The Act provides for the appointment of a Commissioner for
Body Corporate and Community Management to provide a dispute resolution service for
certain disputes relating to the operation of community titles schemes under the Act,
including a conciliation service and dispute resolution through department adjudicators
and specialist adjudicators.
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The Act also provides jurisdiction for the following judicial and quasi-judicial bodies to
hear specified disputes:

. The Commercial and Consumer Tribunal may hear complex disputes and appeals
of non-complex disputes decided by department adjudicators.

. The District Court may hear appeals of complex disputes decided by the
Commercial and Consumer Tribunal or a specialist adjudicator.

. The Magistrates Court may deal with debt recovery matters relating to bodies
corporate and the enforcement of adjudicators’ orders.

The Body Corporate and Community Management Regulation 1997 (the Fees
Regulation) supports the dispute resolution service under the Act by the Office of the
Commissioner for Body Corporate and Community Management by prescribing the fees
payable for dispute resolution services.

The structure of the legislation can be illustrated as follows:

BCCM Act Fees
Regulation
Standard Accommodation Small Schemes Commercial
Module Module Module Module

Management structures and arrangements for community titles
schemes under the Act and regulation modules

Co-ownership of common property and assets in a community titles scheme inevitably
requires the owners in the scheme to make shared decisions about their management.
The Body Corporate and Community Management Act 1997 provides for the creation of
the legal entity of the body corporate to assist owners to make these shared decisions.
The body corporate is automatically created when a community titles scheme is
established and comprises the owners of all lots included in the scheme.

The body corporate is created by the Body Corporate and Community Management Act
1997 and therefore only has the functions and powers set out in that Act. Under the Act,
the body corporate’s general functions are to:

. administer the common property and body corporate assets for the benefit of the
owners of lots included in the scheme

. enforce the community management statement and by-laws for the scheme
. carry out other functions given to the body corporate under the Act and the
community management statement.

The body corporate acts on behalf of lots owners in the scheme so it is important that
the regulatory framework provides management structures and processes that ensure
the body corporate is controlled by, and accountable, to those owners. The Act provides
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three mechanisms to facilitate the self-management of the community titles scheme
through the body corporate:

. voting by lot owners at general meetings (or by unanimous written vote of all lot
owners)

. an elected committee empowered to act for the body corporate and which must
put into effect the lawful decisions of the body corporate

. a body corporate manager authorised by the body corporate to exercise some or
all of the powers of an executive member of the committee and, where there is no
committee, the powers of a committee and an executive member of a committee.

A body corporate may also engage a service contractor to provide caretaking services
for the scheme and a letting agent to perform letting functions.

The regulation modules prescribe arrangements for:
. the body corporate committee

. general meetings of the body corporate

. proxies

. the engagement, transfer and termination of body corporate managers, service
contractors and letting agents

. financial management
. property management and insurance

. administrative matters including recordkeeping.

Each regulation module provides arrangements designed to meet the needs of the type
of scheme the module applies to.

2.3 Review context and process

A comprehensive review of the five expiring regulations under the Body Corporate and
Community Management Act 1997 was conducted in 2006-07.

Significant work to reform the regulations had already been implemented through a
number of reviews of the regulatory framework since its establishment in 1997. A review
of the regulatory framework conducted during 1998-99 recommended substantial
amendments to the Act and the regulation modules. The amendments to the regulation
modules were progressed in stages so that the community titles sector could have the
benefit of the changes as quickly as possible. The Standard and Accommodation
Modules were amended in 2003.

Given the time that had elapsed since the 1998-99 review and the rapidly changing
nature of the sector, the amendments to the Commercial and Small Schemes Modules
were postponed and instead a review of body corporate and community management
issues was undertaken to identify strategic and emerging issues facing the community
titles industry and to develop a forward policy agenda for the sector (the BCCM review).

The BCCM review resulted in amendments to the Act to enhance dispute resolution
arrangements. The fees in the Body Corporate and Community Management
Regulation 1997 were reviewed during the development of these amendments and new
fees came into effect on 1 July 2007.
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The review of the regulations considered the outstanding recommendations of the
1998-99 review relating the Commercial and Small Schemes Modules and submissions
to the BCCM review. It also included numerous meetings with stakeholder groups and
departmental staff to identify further enhancements to regulations.

2.4 Overview of the proposal

Remake existing regulation modules

Consultation with stakeholder groups has confirmed that the community titles sector
considers the current regulatory framework comprising an Act and supporting regulation
modules is necessary for the continued efficient and flexible management of community
titles schemes.

The four modules have been in place for nearly 10 years and have been thoroughly
tested over this period. Stakeholders are familiar with the various rules and processes.
However, while the existing modules have been effective in providing flexible
management arrangements for community titles schemes, the reviews have identified a
number of ways their effectiveness and efficiency could be enhanced.

It is therefore proposed to remake the four existing regulation modules in a modified
form. The remade regulation modules will be required to commence prior to
1 September 2008 when the existing regulation modules expire.

Remake the existing fees regulation

Given the recent review of the fees during the development of the amendments to the
dispute resolution service under the Body Corporate and Community Management Act
1997, it is proposed to remake the fees regulation (the Body Corporate and Community
Management Regulation 1997) in its current form.

The proposed fee structure balances the costs of the dispute resolution service with the
need to protect some users of the service. The current fee structure supports the object
of the Body Corporate and Community Management Act 1997 to provide an effective
and efficient dispute resolution service without having a significant adverse impact on
the community or industry.

The remade fees regulation will be required to commence prior to 1 September 2008
when the existing fees regulation expires.

New module for residential two-lot schemes

Itis also proposed to make a new regulation module specifically for residential schemes
that consist of only two lots and that are not part of a layered arrangement of schemes
(‘residential two-lot schemes’) to provide more appropriate management rules for these
schemes.

The review of the regulations found that many residential two-lot schemes operate
outside the regulatory framework, particularly in the areas of decision-making and
financial management. For example, many bodies corporate in these schemes do not
hold meetings and do not establish and maintain administrative and sinking funds.
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Instead they operate less formally by, for example, agreeing to defer general meetings
and sharing expenses and management and maintenance duties on a 50/50 basis as
they arise. This suggests that owners in these two-lot schemes consider the
requirements of the existing regulation modules excessive for their type of scheme.

The Act provides for decisions about the management of a scheme to be made through
meetings of a committee elected by the scheme’s body corporate or through meetings
of the body corporate, with arrangements prescribed in the regulations. These
arrangements include requirements for the preparation and distribution of meeting
agendas and minutes.

These management structures and processes are appropriate for larger schemes, two-
lot commercial schemes, and two-lot residential schemes that are part of a layered
arrangement of schemes. However, owners in residential two-lot schemes are able to
successfully make decisions more informally and with significantly less cost.

Also, the two-level system of a body corporate and a committee is unnecessarily
complex for residential two-lot schemes as the committee for the body corporate in
these schemes usually has the same composition as the body corporate itself, namely
the owners of both lots. This makes it is unnecessary to distinguish between what the
committee decides and what the body corporate decides. It is proposed that the new
Two-lot Schemes Module will provide for the body corporate in a residential two-lot
scheme to make decisions by written agreement between the owners of the lots in the
scheme.

The existing regulation modules prescribe financial management arrangements for
bodies corporate to ensure the body corporate has funds required to carry out its
functions such as the administration of the common property for the scheme. These
requirements include establishing administrative and sinking accounts, deciding annual
budgets, levying owners for contributions, keeping property accounting records and
preparing an annual statement of accounts.

The benefits of these formal financial arrangements are often limited for a residential
two-lot scheme and do not offset the associated costs. Given the small number of
owners in a two-lot scheme and the often limited expenses involved in operating a
residential two-lot scheme, owners can successfully use a simpler and more
cost-effective process of paying for expenses by written agreement between owners.
Also, in a residential two-lot scheme all owners are usually involved in authorising
expenditure resulting in a reduced risk of financial management and a reduced need to
account for spending to owners by keeping accounts and preparing financial
statements. It is therefore proposed to reduce the administrative and financial burden
for two-lot schemes by allowing these schemes to fund expenses in a way agreed
between the owners.

The review also identified that the provisions for the enforcement of by-laws could be
enhanced to allow more timely and effective management of by-law disputes in two-lot
schemes. Under the BCCM Act, the body corporate is responsible for enforcing its
by-laws. An owner or occupier who has a dispute against another owner or occupier
who is contravening a by-law must seek enforcement of the by-law through the body
corporate. Where the body corporate fails to issue a contravention notice, the owner
may commence enforcement proceedings in the BCCM Office.

However, in two-lot schemes, where the body corporate comprises only the owners of
the two lots, these processes requiring the body corporate to manage the enforcement
of by-laws may result in the enforcement of by-laws being hampered or delayed
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because it may be difficult for the two owners to agree on issuing a contravention notice
or, if the notice is issued by the notice is not complied with, approving further
enforcement action. This is especially the case where the person contravening the
by-laws is one of the lot owners.

It is estimated that there are potentially up to 11 380 residential two-lot schemes in
Queensland, comprising up to 22 760 lots. These schemes represent up to 32 percent
of schemes and seven percent of lots. Simplifying management arrangements for
residential two-lot schemes will therefore benefit a large portion of the community titles
sector.

It is proposed to provide the simplified management arrangements through a new
regulation module specifically for residential two-lot schemes. A new module aligns with
the structure of the existing regulatory framework and its fundamental object of
providing flexibility in the management of schemes by allowing these two-lot schemes
the flexibility to adopt a module that provides more regulated management
arrangements.

Self-management is a fundamental principle underlying the regulatory framework. It is
therefore vital that the management rules for schemes are as clear and accessible as
possible. The proposed management arrangements for residential two-lot schemes are
significantly different to arrangements set out in the existing regulation modules and a
new module is the simplest way of providing management rules for these two-lot
schemes.

3 Title of the proposed legislation

. Body Corporate and Community Management (Accommodation Module)
Regulation 2008 (the proposed Accommodation Module)

. Body Corporate and Community Management (Commercial Module) Regulation
2008 (the proposed Commercial Module)

. Body Corporate and Community Management (Small Schemes Module)
Regulation 2008 (the proposed Small Schemes Module)

. Body Corporate and Community Management (Standard Module) Regulation
2008 (the proposed Standard Module)

. Body Corporate and Community Management (Two-lot Schemes Module)
Regulation 2008 (the proposed Two-lot Schemes Module)

. Body Corporate and Community Management Regulation 2008 (the proposed
Fees Regulation)

In this document ‘the proposed regulation modules’ means:
. the proposed Accommodation Module

the proposed Commercial Module

the proposed Small Schemes Module

the proposed Standard Module

the proposed Two-lot Schemes Module.

In this document ‘the proposed regulations’ means all of the proposed regulation
modules as well as the proposed fees regulation.

10
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4 Authorising law

The proposed regulations are to be made under section 322 of the Body Corporate and
Community Management Act 1997.

5 Policy objectives

The policy objective of making the proposed regulations is to ensure the objects of the
Body Corporate and Community Management Act 1997 are achieved.

The primary object of the Body Corporate and Community Management Act 1997 is to
provide flexible and contemporary communally based arrangements for the use of
freehold land. The Act seeks to achieve this object by providing for the establishment,
operation and management of community titles schemes. The Act’'s secondary objects
are:

. to balance the rights of individuals with the responsibility for self-management as
an inherent aspect of community titles schemes

. to promote economic development by establishing sufficiently flexible
administrative and management arrangements for community titles schemes

. to encourage the tourism potential of community titles schemes without
diminishing the rights and responsibilities of owners, and intending buyers, of lots
in community titles schemes

. to provide a legislative framework accommodating future trends in community
titling

. to ensure that bodies corporate for community titles schemes have control of the
common property and body corporate assets they are responsible for managing
on behalf of owners of lots included in the schemes

. to provide bodies corporate with the flexibility they need in their operations and
dealings to accommodate changing circumstances within community titles
schemes

. to provide an appropriate level of consumer protection for owners and intending
buyers of lots included in community titles schemes

. to ensure accessibility to information about community titles scheme issues

. to provide an efficient and effective dispute resolution process.

The proposed regulation modules support the achievement of these objects by
providing a flexible set of rules for the management of the different types of community
titles schemes that are developed under the Body Corporate and Community
Management Act 1997.

The proposed fees regulation supports the object ‘to provide an efficient and effective
dispute resolution process’ by setting out fees for the dispute resolution service
provided by the Office of the Commissioner for Body Corporate and Community
Management under the Body Corporate and Community Management Act 1997.
Specifically, the fees regulation provides partial cost recovery for the dispute resolution
services and contributes to an efficient and effective dispute resolution process by
minimising frivolous and vexatious disputes and encouraging self-resolution of disputes
by bodies corporate.

11
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6 Legislative intent

Consultation with stakeholders groups and submissions to the 2004 review has
confirmed that the current structure and form of the regulation modules is necessary for
the continued efficient management of community titles schemes. However, while the
regulations have been effective in achieving the policy objectives to date, some
changes are required to improve their effectiveness and efficiency.

The policy objects of the Act will therefore be achieved by remaking the four existing
regulation modules with some enhancements and making a new regulation module for
residential two-lot schemes containing reduced regulatory requirements.

The regulation modules will provide flexible and appropriate management arrangements
for the different types of schemes established under the Act relating to the matters that
the Act states may be prescribed by a regulation module, namely, decision-making by
the body corporate; contracts with body corporate managers, service contractors and
letting agents; financial management; property management; and other administrative
matters, for example, records management.

The policy objects of the Act will also be achieved by remaking the Body Corporate and
Community Management Regulation 1997 with the existing fee structure.

The proposed regulations are considered a reasonable and appropriate way of
achieving the Act’s objects because they will improve the effectiveness and efficiency of
the management arrangements for community titles schemes and continue to support
the provision of an effective and efficient dispute resolution service.

7 Consistency with the authorising law

The proposed regulations are consistent with the objects of the Body Corporate and
Community Management Act 1997. The regulation modules are a key mechanism for
providing for the management of community titles schemes and achieving the Act's
object of flexible and contemporary communal arrangements for the use of freehold
land. The scope of the regulations derives directly from various provisions of the Act
that specify the subject matters for the regulation modules and the matters for which a
fee can be prescribed in a regulation under the Act.

8 Consistency with other legislation

The Body Corporate and Community Management Act 1997 and the proposed
regulations provide for the establishment, operation and management of community
titles schemes.

The regulation modules are not inconsistent with other Queensland legislation dealing
with community titles schemes, namely, the Land Title Act 1994 which deals with titling
issues for community titles schemes.

The regulation modules are also not inconsistent with other legislation dealing with
community developments, for example, the Integrated Resort Development Act 1987
and the Sanctuary Cove Resort Act 1985.

The fees for dispute resolution services provided by the Office of the Commissioner for
Body Corporate and Community Management under the Body Corporate and

12
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Community Management Act 1997, set out in the fees regulation, are consistent with
the fees for dispute resolution services offered under the Building Units and Group
Titles Act 1980, set out in the Building Units and Group Titles Regulation 1998. (The
Building Units and Group Titles Act provides dispute resolution services for some
community developments established under legislation other the Body Corporate and
Community Management Act 1997.)

9 Options and alternatives

The Statutory Instruments Act 1992 requires a RIS to contain ‘if appropriate, a brief
statement of any reasonable alternative way of achieving the policy objectives
(including the option of not making regulations) and why the alternative was rejected’.

9.1 Options and alternatives —the proposed
regulation modules

Three options for achieving the policy objective of providing flexible management rules
for the community titles schemes were considered.

Option 1 — No regulation

This option would let the regulation modules expire, leaving the Body Corporate and
Community Management Act 1997 to operate without supporting regulation modules.

The regulation modules operate as part of an integrated package with the Act. They
provide a comprehensive form of governance for the body corporate, including
provisions relating to decision-making by the body corporate; the engagement of body
corporate managers, letting agents and service contractors; financial management;
property management; and recordkeeping. These governance arrangements ensure
appropriate levels of efficiency, transparency, accountability, representation and
consumer protection in the management of schemes and balance the interests of all
owners and participants in the community titles sector.

Without the regulation modules, the management of community titles schemes would
not be provided for and the Act’s primary object of flexible and contemporary communal
arrangements—to be achieved through providing for the establishment, operation and
management of community titles schemes—would not be accomplished.

Option 2 — Remake of the existing regulation modules without
changes

This option involves the Body Corporate and Community Management Act 1997
continuing to operate in conjunction with the four existing regulation modules in their
current form.

Remaking the existing regulations in their current form would provide the same
management rules for community titles schemes as are currently provided. While the
existing regulation modules have been effective in supporting the policy objectives of
providing flexible and contemporary communal arrangements for the use of freehold
land—specifically through providing flexible management arrangements for community

13
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titles schemes—the review process and stakeholder consultation has identified changes
that would enhance the management of community titles schemes under the regulatory
framework.

The remake of the regulation modules provides the opportunity to incorporate these
enhancements in an integrated and coherent manner, ensuring each module provides
the most effective and efficient regulation and consumer protection appropriate to the
particular type of scheme, keeping pace with industry growth and changing community
needs.

Option 3 — Remake of the regulations with changes

The third and preferred option is to remake the regulation modules with enhancements
to each of the existing regulatory modules identified in the review and to also make a
new regulatory module designed to meet the management needs of residential two-lot
schemes.

The proposed changes to each existing regulation module are outlined in detail in
Appendices 1 to 4. The replacement regulation modules for the four existing modules
are not intended to differ in effect from the modules they will replace except to the
extent of the changes listed in the appendices. However, they will be remade in
accordance with the wording and structure of modern drafting standards.

The proposed regulation module for residential two-lot schemes is outlined in
Appendix 5.

The proposed regulation modules ensure owner participation and accountability in the
management of the community titles scheme without making day-to-day management
of schemes unnecessarily complicated, onerous or expensive.

Recommended option

The preferred option is option 3. Option 3 is considered the most appropriate and
effective means of achieving the policy objectives of the Body Corporate and
Community Management Act 1997 as it incorporates improvements identified during the
operation of the legislation over the last 10 years and the recent review of the
regulations. These improvements will provide greater benefits to all stakeholders.

9.2 Options and alternatives — the proposed fees
regulation

The fees associated with the dispute resolution service currently provide partial cost
recovery for the government for providing this service. In particular, they provide partial
cost recovery for use of the dispute resolution service and full cost recovery for services
providing access to information about dispute resolution applications and orders.

Three alternatives to the proposed fees regulation were considered.

Option 1 — No regulation

This option would let the fees regulation expire, meaning that no fees would be
prescribed for the dispute resolution service provided by the Office of the Commissioner

14
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for Body Corporate and Community Management under the Body Corporate and
Community Management Act 1997.

Under this option, the government, and ultimately the community, would fully fund the
dispute resolution service. This is inconsistent with the principle that the beneficiary of a
service should pay for its provision.

Letting the fees regulation expire would also have negative consequences for the
achievement of the Act’s object ‘to provide an efficient and effective dispute resolution
process’. The current fees are set at a level that discourages minor or frivolous
applications and encourages parties to actively attempt to resolve their disputes within
their body corporate before using the dispute resolution service. Not prescribing fees for
the dispute resolution service may therefore encourage minor or frivolous applications
and discourage earlier resolution of the dispute internally within the body corporate, with
negative consequences for relationships in community titles schemes. This would also
increase the number of disputes dealt with by the Office of the Commissioner for Body
Corporate and Community Management and, in turn, result in reduced service delivery,
for example, through extended dispute resolution timeframes.

Option 2 — Full cost recovery option

This option would remake the regulation with fee levels set to reflect the costs of
providing the dispute resolution service.

If fees were set at a level to provide full cost recovery for the dispute resolution service,
it would result in significantly higher fees. This would reduce accessibility to the dispute
resolution service to customers on low incomes. Higher fees would limit the number of
applications lodged (because many parties would not be able to afford the fee) and
disputes in the sector would remain unresolved. Unscrupulous parties may take
advantage of the difficulty of others in accessing justice. This could cause on-going
tension and conflict in particular schemes and, more generally, undermine confidence in
living or investing in community titles schemes.

This option would therefore not achieve the objective of the Act to provide an efficient
and effective dispute resolution process.

Option 3 — Remake the existing regulation without changes

This option is to remake the Body Corporate and Community Management Regulation
1997 with the current fee levels and the existing flexibility for applicants to apply to the
Commissioner for Body Corporate and Community Management to waive the fee for a
dispute resolution application in circumstances where it would cause financial hardship.

The fee structure in the existing fees regulation was reviewed during the development
of recent amendments to the Body Corporate and Community Management Act 1997
enhancing the dispute resolution service, with new fees coming into effect from 1 July
2007.

The current fee structure seeks to balance providing adequate consumer protection

through ensuring that the dispute resolution service fees are not prohibitive for lower
income households with the principle of user-pays and the associated argument that
people with no association with community titles sector should not have to subsidise
those who do.

15



Regulatory impact statement for proposed regulations under the Body Corporate and Community Management Act 1997

While the current fee structure is not considered to be prohibitive for lower income
households, any negative impact of the application fee for dispute resolution is
mitigated by the ability for applicants to apply to the Commissioner for Body Corporate
and Community Management for waiver of the fee in cases of genuine financial
hardship.

The current fee structure supports the provision of an effective and efficient dispute
resolution by discouraging minor or frivolous applications and encouraging parties to
actively attempt to resolve disputes themselves rather than seeking formal intervention.
It does this by encouraging parties to a dispute to recognise the seriousness of pursuing
formal action, and to also better appreciate the cost of the service.

The current fee levels are in line with the fees charged by the Commercial and
Consumer Tribunal for its services. As the Commercial and Consumer Tribunal and the
Office of the Commissioner for Body Corporate and Community Management both deal
with disputes under the Body Corporate and Community Management Act 1997, it is
appropriate that the fees for the dispute resolution service provided by the two
jurisdictions are consistent.

Recommended option

The preferred option is option 3. Option 3 is considered the only option that supports the
Act’s object of providing an efficient and effective dispute resolution process.

The proposed fees regulation is not intended to differ in effect from the existing fees
regulation that it would replace. However, the government may periodically increase
fees to reflect changes in the in the consumer price index.

10 Cost-benefit assessment

10.1 Who is likely to be affected?

The costs and benefits of the proposed regulations have been analysed according to
the following categories of stakeholders.

Community

This category includes owners, occupiers, and prospective purchasers of lots in
community titles schemes. It also includes bodies corporate for community titles
schemes.

Owners of lots in community titles schemes

Owners may be permanent occupiers of their lot, periodic occupiers (for example,
owners who occupy their lot only during holiday periods), or absentee owners (for
example, owners who make their lot available for rent or lease).

Generally the letting agent for a scheme is the registered owner or lessee of a lot from
which he or she conducts the letting agent business.

Property developers are also owners of lots in a community titles scheme until they sell
the lots.
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Owner-occupiers, owner-investors, letting agents and property developers are all unit
owners; however, their needs in relation to their lot can be very different. It is important
that the legislation caters for the legitimate interests of all these owners.

Occupiers who are not lot owners

Non-owner occupiers include short-term and long-term tenants. Short-term tenants
include tourists and travellers.

Bodies corporate

Upon establishment of a community titles scheme, a body corporate is created for the
scheme. The owners of all lots included in the scheme are members of the scheme’s
body corporate. The body corporate for a community titles scheme must administer the
common property and body corporate assets for the benefit of the owners of the lots
included in the scheme; enforce the community management statement (including any
by-laws for the scheme); and carry out other functions given to the body corporate
under the Act and the community management statement.

The body corporate is included in the category of community as it comprises the lot
owners, and costs and benefits to the body corporate are ultimately costs and benefits
to the owners of lots.

Industry

Key industry groups involved in the community titles sector include property developers,
body corporate managers, letting agents, service contractors and financial institutions.
These groups perform a key role in the establishment and management of community
tittes schemes. The needs of these industry groups must also be considered by the
legislation to ensure their continued involvement in the community titles sector.

Property developers

A property developer establishes the community titles scheme, is part of the body
corporate until all lots are sold, and has some responsibilities under the legislation
during the original owner period.

Property developers also make key decisions that can affect the long term viability and
functioning of a scheme. Most notably, the property developer constitutes the body
corporate when the scheme is first established and may enter into contracts as the body
corporate, such as a letting agent authorisation, a service contractor engagement and a
body corporate manager engagement as a way to make the development attractive to
prospective purchasers.

Body corporate managers

The Act empowers a body corporate to engage a body corporate manager to undertake
administrative functions on behalf of the body corporate, such as issuing contribution
levy notices and paying accounts.

Letting agents, service contractors and caretaking service contractors

A letting agent, often referred to in the sector as a ‘resident manager’, is a person
authorised by the body corporate to conduct a letting business for the scheme. A letting
agent offers letting services to owner-investors and is required under the Property
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Agents and Motor Dealers Act 2000 to hold a licence to rent out lots and to collect rents.
It is estimated that over 2000 schemes in Queensland have letting authorisations in
place.

Letting of a lot on a regular basis is essential to investor-owner returns. Of course,
owners are not compelled to be part of the letting pool in a complex managed by the
letting agent and may instead choose to let their unit themselves or through another
agency. However, where most owners are part of the letting pool, the letting agent has
an important role in ensuring the economic viability of a holiday apartment complex
through promoting the complex and ensuring lots are let out as often as possible. They
also have an important role in the experience the customer (tenant, holiday maker or
tourist) may have during their stay.

The nature of the letting business varies. Traditionally, the stronghold of ‘mum and dad’
operators, there is a growing trend for corporations to buy letting rights for a number of
schemes and to install individual managers in each scheme.

A service contractor is a person engaged by the body corporate to provide services in
areas such as caretaking or pool cleaning.

It is common for a letting agent for a scheme to also be engaged as a service contractor
for the scheme. A person is who both a service contractor and a letting agent for the
scheme is referred to as a caretaking service contractor.

The agreements to authorise a letting agent to perform letting services and to engage a
service contractor to undertake caretaking services for the scheme are collectively
known as management rights. There are significant funds involved in these
management rights agreements. Generally the letting agent for a scheme is the
registered owner or lessee of a lot from which he or she conducts the letting agent
business and the agreements usually involve the price of a unit in a scheme. A service
contract usually provides for guaranteed income for caretaking services for the period of
the contract.

Government

A number of government agencies are involved with community titles schemes
established under the Body Corporate and Community Management Act 1997.

The Body Corporate and Community Management Act 1997 is administered by the
Department of Justice and Attorney-General. The Office of the Commissioner for Body
Corporate and Community Management, located within the Department of Justice and
Attorney-General, is established under the Act to provide education and information
services and manage the dispute resolution service established under the Act.

The Body Corporate and Community Management Act 1997 also provides jurisdiction to
a number of judicial and quasi-judicial bodies in relation to body corporate disputes. The
Commercial and Consumer Tribunal, which also forms part of the Department of Justice
and Attorney-General, has jurisdiction to hear complex disputes and appeals of
non-complex disputes decided by department adjudicators. The District Court has
jurisdiction to hear appeals of complex disputes decided by the Commercial and
Consumer Tribunal or a specialist adjudicator. The Magistrates Court has jurisdiction to
hear debt recovery matters relating to bodies corporate and to enforce adjudicators’
orders.
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The Department of Natural Resources and Water administers the Land Titles Act 1994
which deals with tilting issues relating to community titles schemes. The provisions of
the Land Titles Act work in conjunction with provisions of the Body Corporate and
Community Management Act 1997 to provide the establishment and operation of
community titles schemes.

10.2 Impacts of the proposed regulation modules

Option 3 provides for the remaking of the existing regulation modules with some
enhancements and the making of a new regulation module for residential two-lot
schemes.

Each regulation module imposes a different level of regulation. The potential costs and
benefits of the proposed regulation modules on an individual stakeholder will vary
according to the regulation module that applies to the scheme that the stakeholder is
involved with.

The module applying to a particular scheme is initially determined by the developer
when lodging the scheme’s community management statement for recording by the
Registrar of Titles. However, the body corporate can subsequently change the module
applying to the scheme by passing a motion by special resolution consenting to the
change and lodging a new community management statement for recording by the
Registrar.

Under Option 3, any community titles scheme may operate under the proposed
Standard Module. The proposed Accommodation Module, proposed Commercial
Module, proposed Small Schemes Module and proposed Two-lot Schemes Module may
only be chosen if the characteristics of the scheme meet the relevant eligibility criteria
for the module.

Of all the modules, the proposed Standard Module provides the highest level of
regulation in all areas and therefore potentially imposes the greatest costs on
stakeholders. As the proposed Standard Module can apply to any scheme, all
stakeholders could potentially be exposed to this level of regulation and the associated
level of cost. The impact assessment of the regulation modules has therefore been
performed on the basis of costs and benefits of the proposed Standard Module. Costs
to owners of lots in a scheme could potentially be reduced by the body corporate
adopting a module with a reduced level of regulation if the scheme meets the relevant
eligibility criteria.

While the proposed Standard Module provides a level of over-regulation in some areas
for residential two-lot schemes that are not part of a layered arrangement of schemes,
these schemes will be able to adopt a more appropriate level of regulation. The
Standard Module will therefore only apply to these two-lot schemes if the body
corporate decides to not adopt a more appropriate module for the scheme.

The impact assessment is based on the proposed Standard Module which is the
existing Standard Module with the changes in Appendix 1. It is considered that the
following parts of the proposed Standard Module have an appreciable impact on
stakeholders:

. Part 3 — Body corporate committee

. Part 4 — General meetings
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. Part 6 — Body corporate managers, service contractors and letting agents
. Part 7 — Financial management
. Part 8 — Property management
. Part 9 — Administrative matters

. Part 10 — Miscellaneous.

Part 3 — Body corporate committee

Purpose
The purposes of part 3 are:

. to provide for the composition of a committee for the body corporate for a
community titles scheme, the choosing of members of the committee, and
meetings of the committee; and

. to enable the body corporate to engage a body corporate manager to carry out
the functions of a committee and each executive member of a committee.

Provisions

The proposed Standard Module prescribes there must be a committee for a body
corporate unless the body corporate engages a body corporate manager to carry out
the functions of a committee and each executive member of a committee.

The module sets out the way the committee must be composed, who is eligible for
committee membership, the way the members of the committee are chosen, the term of
office of a member of the committee, the way casual vacancies on the committee must
be filled, restricted issues for the committee, administrative arrangements for committee
meetings, voting procedures for committee meetings, requirements for minutes and
other records of committee meetings.

The module also sets out when a body corporate manager may be engaged to carry out
the functions of a committee and its executive members, the required form of the
engagement, the term of the engagement, and the reports that the manager must give
to the body corporate.

Comment

The proposed Standard Module will enhance the existing module by making the
following changes:

. Provide that a person who is not an owner but is otherwise eligible to be a voting
member of the committee is not eligible to be a voting member of the committee if
the body corporate member who nominated the person owes a body corporate
debt when the members of the committee are chosen.

. Clarify that a lot owner who owns more than one lot is entitled to nominate one
individual for committee membership for each lot they own, up to a maximum of
three nominations.

. Provide that the person chairing a meeting may appoint independent persons, for
example, an owner of a lot included in the scheme who is not a candidate in the
election, to assist in performing functions relating to ballot papers.
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. Provision that a resolution on a motion before the committee is valid when passed
outside a meeting if, amongst other things, the number of votes received from
members entitled to vote on a motion is equivalent to a quorum for a committee
meeting.

. Introduce a requirement that the body corporate must reconsider at each annual
general meeting any issues the body corporate has previously reserved for
decision by ordinary resolution of the body corporate.

The changes and their rationale are outlined in more detail in Appendix 4.

Impacts

Impact on community (owners or occupiers)

The arrangements set out in the proposed Standard Module for committee elections
and committee meetings impose costs on the body corporate which are passed on to
owners through their contribution levies.

Costs associated with the conduct of a committee election include:
. preparing and serving a notice on each lot owner inviting nominations

. preparing and forwarding to each candidate written acknowledgment of their
nomination

. preparing and forwarding, with the notices for the annual general meeting,
ballot-papers, envelopes and other materials

. appointing a scrutineer to assist with the detailed counting and recordkeeping
requirements for the election.

Committee meeting costs include:

. preparing and giving written notice of committee meetings, including an agenda,
to all committee members and giving advice of the proposed meeting to each lot
owner

. for motions considered by the committee outside a committee meeting, preparing
and giving notice of the motion to all committee members and giving advice of the
motion to each lot owner

. taking the minutes of each meeting and giving these minutes to each committee
member and each lot owner who is not a member of the committee

. keeping a record of each motion voted on other than at a meeting.

The costs of preparing and distributing these documents may involve both labour and
material costs.

The documents may be prepared and distributed by a volunteer committee member.
However, where the committee members are not able to, or are unwilling to, perform
these functions (for example, because of the large size of the scheme or because of the
complexity of the requirements) the functions may be performed by a body corporate
manager engaged by the body corporate. Engaging a body corporate manager will
increase the costs to a body corporate.

Similarly, where the body corporate is unable to form a committee and instead appoints
a body corporate manager to carry out the functions of a committee and each executive

21



Regulatory impact statement for proposed regulations under the Body Corporate and Community Management Act 1997

member of a committee, the body corporate must pay for the body corporate manager
to carry out the functions of the committee.

Depending on the chosen method of distributing the above documents, material costs
may include stationery, postage, or email costs.

The requirement for a committee and the associated procedures in the proposed
Standard Module provide significant benefits to lot owners.

The requirement for a representative committee empowered to carry out certain body
corporate functions enables efficient and cost-effective day-to-day administration of the
community titles schemes by the body corporate. A committee reduces the costs to
owners of making decisions about the management of the scheme by providing a cost-
effective decision making alternative to general meetings and, depending on the
number of owners in the scheme, the committee frees up some owners from being
involved in the day-to-day management of the scheme.

The committee election processes provide a fair and transparent method for choosing
committee members that ensures the committee is representative of lot owners.

The procedures for committee meetings are designed to ensure all committee members
have the opportunity to participate in committee decision making. The procedures also
ensure the committee is accountable to all lot owners by providing mechanisms by
which owners can monitor committee decisions and performance in a timely manner.

Impacts on industry

The provisions relating to the body corporate committee in the proposed Standard
Module impose no appreciable costs on industry groups.

The proposed Standard Module includes the body corporate manager and caretaking
service contractor in the day-to-day administration of the scheme by providing they are
automatically non-voting members of the body corporate committee. This recognises
their important role in management of the scheme and the value of their advice on
matters before the committee without allowing them to inappropriately influence
decision making. The processes for committee meetings ensure that all committee
members, including the non-voting committee members, are aware of decisions to be
considered by the committee and the outcomes of these decisions.

The provisions relating to the committee also provides clear standards for body
corporate managers involved in the administration of a scheme.

Impacts on government

It is considered the proposed Standard Module provides a clear process for decision
making that has the potential to reduce the number and complexity of disputes and
therefore reduce the cost to government of providing dispute resolution services.

Overall assessment of impacts

It is considered that the benefits of the committee requirements to owners, industry and
government outweigh the costs involved.
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Part 4 — General meetings

Purpose

The purpose of part 4 is to prescribe matters about general meetings of the body
corporate for a community titles scheme.

Provisions

The proposed Standard Module provides all meetings of the body corporate are general
meetings, either annual general meetings or extraordinary general meetings, and sets
out when general meetings must be called.

The proposed Standard Module requires the body corporate to hold an annual general
meeting within three months after the end of each financial year. The original owner (the
developer) must call and hold the first annual general meeting. At an annual general
meeting owners consider the financial position and direction of the body corporate, elect
the committee for the next year (except where all lots are in identical ownership or there
are only two owners in a scheme), and consider any motions proposed by the
committee or submitted by lot owners.

An extraordinary general meeting must be called if the owners of 25 percent of all lots
request a meeting. The committee may also call a general meeting.

The proposed Standard Module sets out who may call general meetings, how motions
are put on the agenda, the material that must be distributed with the notice of meeting,
administrative arrangements for meetings, voting procedures for general meetings,
procedures for the conduct of meetings and requirements for minutes of general
meetings.

Comment

The provisions in the proposed Standard Module are identical to the existing Standard
Module with the exception that the proposed Standard Module will clarify that the
secretary or other member of the committee (including a non-voting member) may call a
meeting upon the committee passing a resolution directing the member to call the
meeting.

The change and its rationale are outlined in more detail in Appendix 4.

Impacts

Impact on community (owners or occupiers)

The administrative arrangements for general meetings set out in the proposed Standard
Module impose costs on the body corporate which are passed on to owners through
their contribution levies.

Except where all lots have identical ownership, the general meeting costs for a body
corporate include the cost of preparing, and giving to the owner of each lot, written
notice of general meetings. The notice for a general meeting must include an agenda, a
proxy form, a company nominee form where relevant, voting papers for all open
motions, secret voting papers and associated material for all motions to be decided by
secret ballot, an explanatory schedule for particular types of motions, as well as any
other document which is required by the legislation to accompany the notice. The notice
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for an annual general meeting must also include the body corporate’s proposed budget,
financial statement of account, any annual audit of accounts, and insurance details.

General meeting costs also include the cost of preparing and giving lot owners the
minutes of the meetings within 21 days.

The costs of preparing and distributing these documents may involve both labour and
material costs.

The documents may be prepared and distributed by a volunteer committee member.
However, where the committee members are not able to, or are unwilling to, perform
these functions (for example, because of the large size of the scheme or because of the
complexity of the requirements) the functions may be performed by a body corporate
manager engaged by the body corporate. Engaging a body corporate manager will
increase the costs to a body corporate.

Similarly, where the body corporate is unable to form a committee and instead appoints
a body corporate manager to carry out the functions of a committee and each executive
member of a committee, the body corporate must pay for the body corporate manager
to carry out the functions of the committee.

Depending on the chosen method of distributing the above documents, material costs
may include stationery, postage, or email costs.

If a secret ballot is being considered at the general meeting, the body corporate may
also incur costs in engaging a returning officer if a volunteer returning officer with the
level of impartiality required by the proposed Standard Module cannot be obtained.

The costs for the body corporate of a particular scheme will be determined in part by
how owners choose to conduct their body corporate and use the management
mechanisms available to them. For example, one scheme may experience more costs
than another scheme because it has restricted the decision-making ability of its
committee or because particular activities are taking place that require a decision to be
made at a general meeting, for example, decisions about improvements to the common

property.

The general meeting procedures in the proposed Standard Module provide significant
benefits to the community by ensuring the body corporate is controlled by, and
accountable to, lot owners without imposing unnecessarily onerous requirements on
bodies corporate.

The requirement for an annual general meeting provides a process that allows all lot
owners to have input into important financial and management decisions, while the
requirement to hold general meetings upon owner request provides a process for lot
owners to have issues considered by their body corporate.

The requirement to distribute an agenda and explanatory material with the notice of
meeting ensures that lot owners are adequately informed about the items for
discussion. The requirement to distribute voting papers and a proxy form with the notice
of meeting ensures that all lot owners have the opportunity to vote even if they are
unable to attend a meeting. This is particularly important where lot owners may reside
interstate or overseas.

The requirement to distribute minutes of the meeting to owners ensures owners are
aware of decisions that affect them and for which they will have to contribute financially.
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Impacts on industry

The provisions in the proposed Standard Module relating to general meetings may
create a demand for professional body corporate management services. These services
are provided according to contracts entered into by the particular body corporate.

The proposed Standard Module requires the developer (the ‘original owner’) of the
community titles scheme to call and hold the first annual general meeting for the
scheme. The Standard Module provides a maximum penalty of 150 penalty units (or
$11 250) for failing to do so.

The original owner must also give specified documents to the body corporate at the first
annual general meeting or at the earliest practicable opportunity if they come into the
original owner’s possession after the meeting. There is a maximum penalty of 150
penalty units (or $11 250) for failing to hand over these documents at the annual
general meeting. Most of the documents to be provided by the original developer do not
involve additional costs for the developer.

The first annual general meeting is critical in setting up the body corporate and
committee to facilitate the day-to-day running of the scheme. It is also vital that the body
corporate has possession of all documents and materials held by the original owner
because of their importance to the ongoing administration of the scheme. The penalties
encourage compliance with the requirements and are considered appropriate to the
offence.

Impacts on government

It is considered the proposed Standard Module provides a clear process for making
decisions between owners has the potential to reduce the number and complexity of
disputes and therefore to reduce the cost for government of providing dispute resolution
services.

Overall assessment of impacts

It is considered that the benefits of the general meeting requirements to owners,
industry and government outweigh the costs involved.

Part 6 — Body corporate managers, service contractors and
letting agents

Purpose

The purpose of part 6 is to prescribe matters about the engagement of a person as a
body corporate manager or service contractor, or the authorisation of a person as a
letting agent, for a community titles scheme, including matters about rights and
obligations of the body corporate.

Provisions

The proposed Standard Module prescribes the required form of engagement for body
corporate managers and service contractors and required form of authorisation for
letting agents; the maximum term of an engagement and authorisation; circumstances
under which the engagement or authorisation may be transferred or terminated;
disclosure requirements applying to body corporate managers, service contractors and
letting agents; and how the body corporate may authorise the occupation of common
property for the engagement or authorisation.
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Comments

The proposed Standard Module replaces the existing arrangements relating to the
payment of an amount to the body corporate as a condition of approving a transfer of a
person’s rights under an engagement as a service contractor or authorisation as a
letting agent.

Under the proposed Standard Module, if the body corporate approves a transfer within
two years of the date on which the original engagement or authorisation was entered
into by the transferor or on which the engagement or authorisation was assigned to the
transferor, the body corporate must require as a condition of approving the transfer that
the transferor pay the body corporate an amount which represents a percentage of fair
market value for the transfer. The amount of this ‘transfer fee’ is three percent if the
transfer is approved in the first year after the date and two percent if the transfer is
approved in the second year after the date.

However, the body corporate must not require the payment of the amount if the
transferor is seeking approval to the transfer on the basis of genuine hardship not
reasonably foreseen by the transferor at the date on when they entered into or were
assigned the engagement or authorisation.

The change and its rationale are outlined in more detail in Appendix 4.

Impacts

Impact on community (owners or occupiers)

The transfer provisions under the proposed Standard Module impose indirect costs on
lot owners in a scheme.

The proposed Standard Module provides that a person’s rights under an engagement
as a body corporate manager or service contractor, or under an authorisation as a
letting agent, may be transferred only if the body corporate approves the transfer. The
body corporate may have regard to a number of matters in deciding whether to approve
a transfer, including the proposed terms of the transfer, and the character, financial
standing, qualifications and experience of the proposed transferee. However, the body
corporate must not unreasonably withhold approval to the transfer.

While the body corporate may require reimbursement for expenses reasonably incurred
by the body corporate in relation to the application for approval of a transfer, the transfer
may result in indirect costs for lot owners in the form of short-term disruption for the
body corporate, possibly resulting in short-term financial loss, while the new service
contractor or letting agent settles into their role. Owners may potentially experience
short-term financial loss in the case of a transfer of rights under a service contract if
there is a reduced standard of caretaking that affects property values. Owners who use
the scheme’s letting agent may experience short-term financial loss in the case of a
transfer of rights under a letting authorisation if there are reduced lettings while the new
letting agent settles into their role.

However, the potential costs of the disruption caused by a high turnover in service
providers are offset by the requirement that the body corporate must require a body
corporate manager, service contractor or letting agent to pay the body corporate a
transfer fee where the engagement or authorisation is transferred within two years of
the contract being entered into or assigned. The fee also discourages early transfer and
may therefore prevent these costs.
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Impacts on industry

There are two costs imposed on industry in relation to transfers: one, the
reimbursement of expenses reasonably incurred by the body corporate in relation to an
application for approval of a transfer; and, two, the payment of a transfer fee to the body
corporate as a condition of approving a transfer.

It is considered reasonable that the contractor/letting agent/body corporate manager
must reimburse the body corporate for any expenses reasonably incurred in relation to
the transfer application as the body corporate is required by the legislation to consider
the application.

The transfer fee is designed to compensate the body corporate for the disruption
caused by a quick turnover in letting agents and service contractors. This is considered
reasonable given a caretaker is essentially breaking their contract by seeking a transfer
and the body corporate cannot unreasonably refuse to agree to the transfer.

Reasonable protection is provided to letting agents and service contractors by an
exemption from the transfer fee where the agent or contractor is applying for a transfer
on grounds of genuine hardship not reasonably foreseeable at the time of the contract
or assignment date.

Impacts on government
Nil

Overall assessment of impacts

The restrictions are considered to strike a reasonable balance between providing
protection to owners against the disruption and financial loss of transfers and flexibility
for body corporate managers, service contractors and letting agents. The large costs
involved for service contractors are outweighed by the economic benefit derived from
management rights arrangements and the flexible transfer requirements provided under
the legislation.

Part 7 — Financial management

Purpose

The purpose of part 7 is to prescribe the financial management arrangements that apply
to the body corporate for a community titles scheme.

Provisions

The proposed Standard Module prescribes that the body corporate must keep an
administrative fund budget (to cover expenditure of a recurrent nature including the cost
of maintaining common property and body corporate assets) and a sinking fund budget
(to cover expenditure of a capital or non-recurrent nature such as painting the common
property) and must adopt a budget for each of these funds annually. The module also
provides for levying lot owners for contributions based on the budgets, discounts and
penalties relating to the payment of contributions, recovery of unpaid contributions,
powers and restrictions relating to borrowing, controls on spending including committee
spending limits and requiring quotes for major spending, account keeping, and audit
requirements.
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Comment

The proposed Standard Module enhances the existing Standard Module by making the
following changes:

Provide that the relevant limit for committee spending is an amount worked out by
multiplying the number of lots included in the scheme by $200, unless the body
corporate sets another amount by ordinary resolution at a general meeting.

Provide that the relevant limit for major spending is an amount worked out by
multiplying the number of lots in the scheme by $1100.

The changes and their rationale are outlined in more detail in Appendix 4.

Impacts

Impacts on community (owners or occupiers)

The financial management requirements in the proposed Standard Module impose the
following costs on the body corporate which are passed on to owners through their
contribution levies:

The body corporate is required to start proceedings to recover contributions from
lot owners that have been outstanding for two years. Proceedings are typically
started in a Magistrates Court, a relatively low cost jurisdiction that does not
require legal representation. The body corporate can minimise its costs by using
provisions allowing the body corporate to recover as a debt any costs it
reasonably incurs recovering outstanding contributions, including court costs and
legal fees. However, costs are awarded at the court’s discretion.

The body corporate for a scheme that includes other schemes is required to have
the statement of accounts audited by an auditor each financial year. Other
schemes may resolve by special resolution not to have the statement of accounts
audited each financial year.

Costs associated with financial management functions, including the costs of:
— establishing and keeping an administrative fund and sinking fund

— preparing a sinking fund budget anticipating major expenditure 10 years in
advance

— keeping proper accounting records

— preparing a statement of accounts showing the annual income and spending
of the body corporate each financial year

— obtaining two quotes where proposed expenditure is over a major spending
limit, which is set by multiplying the number of lots included in the scheme by
$1000.

The costs to the body corporate relating to these administrative functions will partly

depend on whether the functions are performed by a volunteer committee member, or

by someone paid by the body corporate, for example, a body corporate manager.

The financial arrangements in the proposed Standard Module provide a number of
important benefits to lot owners that offset these costs.

The requirements for keeping and administering funds, keeping proper accounting
records, and preparing a statement of account for each financial year all provide
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important protection against poor administration of finances of the body corporate and
makes the individuals managing funds accountable to lot owners. Without these
requirements, there may be risks to the body corporate’s funds, and ultimately owners.
Some annual budgets in large high-rise residential towers can be of a significant size
and there may be risks to those funds if those who manage body corporate funds are
not made accountable. These requirements also ensure that the body corporate plans
for future major expenditure so the scheme can be maintained appropriately without
unfairly burdening future owners.

The compulsory auditing requirements for schemes that include other schemes are an
important mechanism for ensuring accountability of the higher schemes to lot owners in
subsidiary schemes, who are not directly members of the higher level scheme’s body
corporate.

The requirement to obtain two quotes for major spending encourages prudent financial
decisions.

The problem of arrears for contributions can cause severe financial hardship for the
body corporate. The debt recovery provisions act as incentive for owners to pay the
fees on time and offer significant benefits by ensuring the body corporate receives
funds necessary to perform its functions under the Act, for example, the maintenance of
common property. The potential costs incurred will ultimately benefit owners by
ensuring that body corporate funds are available.

Impacts on Industry

Under the proposed Standard Module, a body corporate manager who administers the
body corporate’s administrative or sinking fund under an authorisation given by the
body corporate can be subject to penalties for certain offences relating to the
management of these funds. A body corporate manager who does not comply with the
requirements for administering the funds commits an offence, with a maximum penalty
of 20 penalty units (or $1500). A body corporate manager who, not later than 30 days
after the day the authorisation is revoked or the day the engagement ends, fails to give
to the body corporate certain financial records is subject to a maximum penalty of 20
penalty units (or $1500). The penalty for these offences is considered to be set at a
reasonable level and necessary to deter non-compliance.

The financial management arrangements in the proposed Standard Module relate to the
protection of owners and therefore offer few direct benefits to industry participants.
However, good financial management supports general confidence in community titles
schemes which will have indirect flow-on benefits to industry participants through
continuing growth of the sector. The provisions also encourage professional standards
of conduct by body corporate managers that ultimately have a positive effect on the
reputation of the industry.

Impacts on government

The comprehensive financial arrangements for bodies corporate in the proposed
Standard Module may result in better financial management for schemes and fewer
disputes and therefore reduce the cost of providing dispute resolution services.

Overall assessment of impacts

The benefits of the financial arrangements in the proposed Standard Module are
considered to outweigh the costs to community, industry and government in most
schemes.
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Part 8 — Property management

Purpose

Part 8 prescribes matters about property management for a community titles scheme,
including matters about the rights and obligations of the body corporate.

Provisions

The proposed Standard Module imposes certain standards and obligations on bodies
corporate in relation to the maintenance, management and insurance of common
property and body corporate assets. It sets out the particular responsibilities of bodies
corporate and individual lot owners.

Comments

The proposed Standard Modules enhances the existing Regulation Module by making
the following changes:

. Provide that the body corporate may make improvements to the common property
if authorised by an ordinary resolution of the body corporate and the value of the
improvements is between an amount worked out by multiplying the number of lots
included in the scheme by $300 and an amount worked out by multiplying the
number of lots included in the scheme by $3000. Provide that improvements
valued over an amount worked out by multiplying the number of lots included in
the scheme by $3000 may only be made by special resolution.

. Provide that a lot owner may make significant improvements (over $250) to the
common property if authorised by an ordinary resolution of the body corporate.

. Require a body corporate, at least every five years, to obtain from a quantity
surveyor or registered valuer an independent valuation stating the replacement
value of all property it is liable to insure.

. Provide that the body corporate may adjust the contribution payable by a lot
owner for public liability insurance in a way that fairly reflects the proportion of the
total risks covered by the policy attributable to activities carried on, or proposed to
be carried on, at the owner’s lot.

The changes and their rationale are outlined in more detail in Appendix 4.

Impacts

Impacts on community (owners or occupiers)

The proposed Standard Module imposes a number of costs on the body corporate
relating to property maintenance and insurance, which are passed on to individual lot
owners through contribution levies. These costs include:

. maintaining common property and body corporate assets in good condition

. to the extent that lots included in the scheme are created under a building format
plan of subdivision:

0 maintaining foundation structures, roofing structures and essential supporting
framework in a structurally sound condition
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0 maintaining certain items that are on the boundary of a lot and common
property, situated in a boundary wall separating a lot from common property,
or provide protection for lots or common property in a good condition

. maintaining public risk insurance of the common property and body corporate
assets for which it is practicable to maintain public risk insurance

. insuring to full replacement value:
0 common property and body corporate assets
o for a building format plan of subdivision, each building which contains a lot

o for a standard format plan of subdivision where a building on one lot has a
common wall with a building on an adjoining lot, each building.

Costs imposed directly on owners by the proposed Standard Module include the costs
of:

. maintaining their lot, and utility infrastructure within the boundaries of their lot, in a
good condition

. for owners of a lot given exclusive use of common property under an exclusive
use by-law, maintaining and the common property to which the exclusive use
by-law applies

. maintaining devices providing a utility service to a lot (for example, hot-water
systems, washing machines and clothes dryers) to the extent the infrastructure
relates only to supply utility services to a particular lot.

Costs imposed on an occupier of a lot (who may also be an owner) include keeping the
parts of the lot readily observable from another lot or common property in a clean and
tidy condition

The cost of the body corporate’s maintenance responsibilities will vary from scheme to
scheme depending on the extent of common property and body corporate assets and
from lot to lot depending on the particular characteristics of the lot. However, there are
significant benefits to the body corporate and individual lot owners from these
requirements. Common property, body corporate assets, and lots that are well
maintained will benefit the market value of individual lots in the scheme and the amenity
of the scheme as a whole and consequently, the enjoyment of scheme land by lot
owners and occupiers.

The requirement that a body corporate must maintain public risk insurance of the
common property and body corporate assets for which it is practicable to maintain
public risk insurance and must insure the common property, body corporate assets and
certain buildings to full replacement value imposes significant costs given there are over
34,000 schemes. The cost of insurance obtained through the body corporate may be
slightly higher for some individual lot owners than the cost of insurance obtained
individually as an individual lot owner may be able to take advantage of a pensioner
discount or a multiple policy discount with a particular insurer.

However, the insurance requirements offer significant benefits to owners. The
requirements for insuring common property and body corporate assets provide a clear
process for insuring shared property and assets that ensures each owner’s interest is
protected against loss and each owner is protected from being sued for accidents that
take place on the common property or involve body corporate assets.

The requirement for replacement insurance for common property and particular
buildings ensures certainty and protection for lot owners where conjoined lots rely on
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other lots or common property for their integrity. For example, lots in a high-rise building
rely on lots above and below and exterior common property walls of the building for
structural support, while single storey conjoined buildings share a common structural
wall. A lot owner in a conjoined or high-rise building is at risk if a supporting lot
collapses which is not adequately insured. The insurance requirements ensure that one
lot owner will not be negatively affected by the failure of a neighbouring property to take
out adequate insurance.

The provisions for maintenance and insurance provide clarity and transparency about
the upkeep of, and insurance of, property in the scheme. It is considered that this will
reduce disputes in bodies corporate about these matters, with positive consequences
for relationships within schemes.

The proposed Standard Module also enables the body corporate to decide to make
improvements to the common property, that will impose costs on all lots. However,
while the Standard Module empowers bodies corporate to make decisions about
improvements, the actual details and costs are ultimately a matter for the particular
body corporate.

Impacts on industry

The provisions relating to insurance and maintenance do not have a significant impact
on industry participants.

The Act requires that the original owner for the scheme must ensure that, when the
scheme is established, policies of insurance that are required for the scheme under the
regulation module applying to the scheme are immediately in force for 12 months. The
insurance requirements in the Standard Module therefore also apply to the original
owner (the developer) during the original owner control period. However, the original
owner is typically the owner of all or most lots at the time of the establishment of the
scheme and it is therefore in the original owner’s interest to have insurance for the
scheme. The original owner is able to require the payment of proportionate amounts
from owners who subsequently purchase a lot. .

The property maintenance and insurance provisions may generally create demand for
the services of service contractors and for insurance products that benefit some
participants in the industry.

Impacts on government

Providing a clear requirement and process for maintenance will also reduce disputes
between owners about upkeep of and liability for upkeep of common property and
therefore the costs to the government of providing dispute resolution services.

Overall assessment

The benefits of the property management provisions in the proposed Standard Module
are considered to outweigh the costs to community.
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10.3 Impacts of the proposed fees regulation

Proposed fees

The proposed fees regulation sets out the fees for dispute resolution services provided
by the Office of the Commissioner for Body Corporate and Community Management
under the Body Corporate and Community Management Act 1997. The fees prescribed
under the proposed fees regulation and the impacts associated with each fee are
discussed below.

Fees for dispute resolution applications

Section 238 of the Act sets out who may make a dispute resolution application. A
dispute resolution application may take the form of an application for conciliation or an
application for adjudication. A fee of $57 applies for a dispute resolution application,
except in the case of an application that includes a request for the commissioner to
consider whether an interim order should be considered by an adjudicator. In this case,
a fee of $118 applies.

The fees for dispute resolution applications were increased by the consumer price index
in 2003, 2004, 2005 and 2006. An increase in fees above the consumer price index
came into effect on 1 July 2007 after a review of fees conducted during the
development of amendments to the Act to enhance the dispute resolution service.

The fees may be further adjusted periodically to reflect changes in the consumer price
index.

A person may apply to the commissioner for a waiver of the dispute resolution
application fee. The commissioner may waive payment of the fee if satisfied payment of
the fee would cause the applicant financial hardship.

Fees to inspect adjudication applications, submissions and the applicant’s
reply to the submissions

Under section 246 of the Act, the commissioner must, on application by an interested
person, allow the person to inspect, or give the person copies of, all or any of the
following documents relating to an application for adjudication:

. the application

. submissions made about the application

. the applicant’s reply to the submissions or give the person.

The prescribed fee that must accompany the application by an interested person to
inspect all or any of these documents is $11.70 for each hour or part of an hour, with
$47.60 the maximum fee payable for a day.

The prescribed fee to be given copies of all or any of these documents for each page is:
. for less than 20 pages - $1.40

. for 20 to 50 pages - $1.20

. for more than 50 pages - $1.00.
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These fees were increased by the consumer price index in 2003, 2004, 2005, 2006 and
2007. Minor changes to the fees came into effect from 1 July 2007 to bring them in line
with the fees charged by the Commercial and Consumer Tribunal which also deals with
body corporate disputes.

The fees may be further adjusted periodically to reflect changes in the consumer price
index.

Fees for applications for information about orders (searches of orders)

Section 299 of the Act requires the commissioner to provide, on application, information
about whether an order has been made within the previous six years under the body
corporate legislation about a community titles scheme mentioned in the application and,
if so, the nature and effect of the order and whether there is, in relation to the scheme,
an application that has not been disposed of and, if so, the nature of the application.

The prescribed fees for an application vary according to the method by which this
information is provided. The fee is $12.20 if the information is given to the applicant in
person, $14.90 if the information is posted to the applicant, and $18.90 if the
information is faxed to the applicant.

Impacts

Impacts on community (owners or occupiers)/Impacts on industry

It is appropriate to present the impacts on community and industry together because of
the similarity of impacts.

Dispute resolution applications

An application for conciliation or adjudication can potentially be lodged by or against the
owner of a lot, the occupier of a lot, the body corporate, the committee, a member of the
committee, the body corporate manager for the scheme, the caretaking service
contractor for the scheme, the service contractor for the scheme or the letting agent for
the scheme.

Owners, occupiers and bodies corporate are the most significant users of the dispute
resolution service, with 71 percent of applications in 2006-07 being lodged by owners
and occupiers and 27 percent by bodies corporate, body corporate committees or
committee members. Two percent of applications were lodged by body corporate
managers, letting agents, service contractors and caretaking service contractors.

The overall impact of the fees is relatively small considering that only a limited number
of people lodge applications. It is estimated that 1550 applications for dispute resolution
will be received in 2007-08. The total costs to the owners, occupiers, bodies corporate
and industry groups are likely to increase as disputes increase in line with growth in the
number of community titles schemes.

The actual cost to government, and ultimately the community, of providing conciliation
and adjudication is much higher than the prescribed fees for these services. While a
beneficiary of a good or service should generally pay for the service (rather than the
community as a whole), the current dispute resolution application fees, and the
provision to apply for a waiver of the relevant application fee, are a customer protection
measure which ensures that people in the community titles sector on low incomes are
not financially disadvantaged by the cost of dispute resolution or prevented from using
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the dispute resolution service because of incapacity to pay. The current fee levels
therefore provide an important social benefit to community and industry participants
involved in community titles schemes.

The fee structure also supports harmonious relationships in the community titles sector
by discouraging minor and frivolous disputes and by encouraging parties to actively
attempt to resolve their disputes within their body corporate before using the dispute
resolution service.

Inspection of applications, submissions and the applicant’s reply to the
submissions

The Act allows people interested in a particular application for adjudication (including
the applicant, respondent, and body corporate) to inspect or obtain copies of the
dispute resolution application, submissions made about the application and the
applicant’s reply to the submissions. To ensure the best defence of their position, it is in
the best interests of the respondent to obtain a copy of the application in preparing a
submission and it is in the best interests of an applicant to obtain copies of the
submissions made about an application in preparing their reply to submissions. The
large majority of applicants view the submissions made about the application.

The prescribed fees for inspection are considered to be reflective of the costs of the
Office of the Commissioner for Body Corporate and Community Management in
providing this service. This is consistent with the government’s principle that those who
benefit from the provision of a good or service should pay for it while ensuring people
involved in a dispute have reasonable access to documents relating to the dispute (and
are not precluded from reasonable access to this information on the basis of incapacity

to pay).

The overall impact of the fees on the community and industry is relatively small
considering that only a limited number of people are affected. In 2006-07, the Office of
the Commissioner for Body Corporate and Community Management received 1246
applications for adjudication. The number of applications for adjudication in 2007-08 is
expected to be substantially lower with the introduction of amendments to the Act that
require a person to apply for and undertake conciliation before applying for adjudication.

Applications for information about orders (searches of orders)

These searches are usually conducted by a prospective purchaser for the purpose of
identifying the history of disputes in a particular scheme and whether there are any
orders affecting the lot they are considering purchasing.

The search fees are considered to be reflective of the costs of the Office of the
Commissioner for Body Corporate and Community Management in providing this
service. This is consistent with the government’s principle that those who benefit from
the provision of a good or service should pay for it, while also ensuring prospective
purchasers have reasonable access to information that could assist in deciding whether
to purchase a particular property.

In 2006-07, 7032 applications for information about orders were received. If a similar
number of applications are received in 2007-08, the cost on the community will be
between $85 790 and $132 905, depending on whether the search results are provided
in person, by mail or by facsimile.
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Impacts on government

While the fees set for the inspection of applications, submissions and the applicant’s
reply to the submissions and the fees set for applications for information about orders
are considered are set at a level that provides full cost recovery, government incurs
significant costs in providing the dispute resolution service. As indicated above, the fees
set for dispute resolution are significantly below the cost of providing this service.

There are negligible costs to government of assessing applications for a waiver of the
dispute resolution application fee.

Overall assessment

The current fee structure supports the provision of an efficient and effective dispute
resolution service that provides significant benefits to stakeholders and reduces the
financial burden on government of providing the service, without imposing significant
costs on, or making the service inaccessible to, stakeholders.

11 Fundamental legislative principles

The Legislative Standards Act 1992 requires that legislation has sufficient regard to
fundamental legislative principles, that is, the rights and liberties of individuals and the
institution of Parliament.

Some provisions in the proposed regulation modules may raise issues related to
fundamental legislative principles. However, it is considered the proposed regulation
modules reasonably balance regard to fundamental legislative principles with
community benefits accruing from the underlying policy intent. The provisions in the
proposed regulation modules largely reflect those currently in place under the existing
regulation modules.

Sufficient regard to the rights and liberties of individuals

Engagements and authorisations

The proposed regulation modules prescribe matters about the engagement of a person
as a body corporate manager or service contractor or the authorisation of a person as a
letting agent.

These engagements and authorisations are typically formed when a community titles
scheme is first established. When the scheme is established, a body corporate is
created for the scheme. The body corporate is comprised of the owners of all lots in the
scheme. The developer, as the initial owner of the lots, is the body corporate until lots in
the scheme are sold. Soon after the body corporate is created, the developer often
enters into a number of agreements for the scheme acting in the capacity of the body
corporate.

These agreements often include an engagement to provide body corporate
management services, an engagement to supply caretaking services to the scheme,
and an authorisation to conduct a letting business in the scheme. The authorisation to
conduct a letting business in the scheme usually provides a high level of exclusivity for
letting arrangements for the scheme because of the usual inclusion of a letting office in
the letting agent’s lot.
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The regulation modules contain a number of provisions that may restrict the capacity of
parties to contract freely and establish and enforce their contractual entitlements
through traditional legal means. These provisions and their rationale are set out below.

Form of engagement or authorisation

The regulation modules prescribe that an engagement or authorisation is void unless it
is in the form prescribed in the module. This restriction is a consumer protection
measure that seeks to ensure full disclosure to the body corporate about, for example,
the term of the contract, the basis of payment for services and the role to be performed.
This information is necessary so the body corporate can make an informed decision
about whether to engage or authorise a person.

Term of engagement or authorisation

The regulation modules limit the maximum term of an engagement of a person as a
body corporate manager, an engagement of a person as a service contractor and the
authorisation of a person as a letting agent.

Under the proposed Standard, Accommodation and Commercial Modules, the term of
engagement of a body corporate manager must not be longer than three years. Under
the proposed Small Schemes and Two-lot Schemes Modules the term must be no
longer than one year.

Under the proposed Standard Module, the term of engagement of a service contractor
and the term of authorisation of a letting agent must not be longer than 10 years. Under
the proposed Accommodation and Commercial Modules the term of engagement of a
service contractor and the term of authorisation of letting agent must not be longer than
25 years. Under the Small Schemes Module and the Two-lot Scheme Module, the term
of engagement of a service contractor must not be longer than one year.

These limits were put in place to prevent such agreements from being everlasting
agreements over which the body corporate had no control. The limits were determined
during the development of the Body Corporate and Community Management Act 1997,
in consultation with the management rights industry and their financiers, as being terms
that allowed a reasonable prospect of obtaining a return on investment. The 25-year
limit was set in recognition of the higher costs involved in operating and maintaining
hotel-type developments.

Transfer of engagement or authorisation

The proposed Standard and Accommodation Modules prescribe that a person’s rights
under an engagement as a body corporate manager or service contractor, or an
authorisation as a letting agent, may be transferred only if the body corporate approves
the transfer. The body corporate may have regard to several factors in deciding whether
to approve a proposed transfer but cannot unreasonably refuse a transfer and must not
require or receive a fee or other consideration for approving the transfer.

These transfer provisions provide significant flexibility to body corporate managers,
service contractors and letting agents to assign their rights to another party. This
provision particularly protects letting agents and service contractors, who have usually
invested significant funds in purchasing the letting or caretaking rights, from significant
financial loss if they are unable to continue their role.

However, this flexibility is balanced with provisions that protect owners from being
disadvantaged by the transfer by allowing the body corporate to refuse a transfer to a
particular transferee on reasonable grounds and to also seek reimbursement for costs
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reasonably incurred in considering the transfer. The interests of owners are also
protected by the requirement that the body corporate must also require, as a condition
of a transfer of rights under a letting authorisation or service contract, payment of an
amount if the transfer is approved within two years of the contract being entered into or
assigned to the letting agent/service contractor.

Termination of engagement or authorisation

The proposed regulation modules provide the grounds and process by which the body
corporate may terminate a person’s engagement as a body corporate manager or
service contractor or authorisation as a letting agent.

A body corporate can terminate the agreements by agreement, under the Act or under
the engagement or authorisation.

The body corporate may also terminate a person’s engagement as a body corporate
manager or service contractor, or authorisation as a letting agent, if the person:

. is convicted of an indictable offence involving fraud or dishonesty or is convicted
on indictment of an assault or an offence involving an assault

. carries on a business involving supply of services to the body corporate and the
carrying on of the business is contrary to law

. transfers an interest in the engagement or authorisation without the body
corporate’s approval.

It is considered appropriate that these persons act within the law and that failing to do
this is an appropriate reason to allow the termination of a contract.

The body corporate may also terminate a person’s engagement as a body corporate
manager or service contractor or letting agent if the person:

. engages in misconduct, or is grossly negligent, in failing to carry out functions
required under the engagement/authorisation

. fails to carry out duties under the engagement/authorisation
. contravenes the relevant code of conduct

. fails to comply with disclosure requirements (body corporate manager, service
contractor or caretaking service contractors only)

. fails to meet certain financial management requirements under the module (body
corporate manager only).

It is appropriate that the relevant contractor provide the expected standard of service
under their engagement/authorisation and act according the standards set in the
relevant code of conduct and therefore that the body corporate be able to terminate the
contract if they are not receiving competent service. The rights of a contractor are
protected by a requirement that the body corporate cannot exercise its power to
terminate on these grounds unless the contractor has been given a notice and the
opportunity to undertake necessary action to remedy the behaviour that is grounds for
the termination.

Lien against body corporate property

If a person has possession or control of a body corporate asset, a record or other
document of a body corporate, or a body corporate seal, and took possession or control
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of the specified property in the person’s capacity as a body corporate or committee
member or as body corporate manager or service contractor (or an associate of one of
these), the proposed regulation modules require the person to return the specified
property on being given a notice requiring the return of the property. The regulations
provide that a person who is given the notice cannot claim a lien on the body corporate
records and seal.

This provision is considered necessary because the records and seal are essential for
the functioning of the body corporate. The provision does not extend to other body
corporate property.

Sufficient regard to the institution of Parliament

Whether subordinate legislation has sufficient regard to the institution of Parliament
depends on whether, amongst other things, the subordinate legislation ‘contains only
matter appropriate to subordinate legislation’ (Legislative Standards Act 1992, section

4(5)(c))-

In its consideration of the Body Corporate and Community Management Bill 1997, the
Scrutiny of Legislation Committee reported some concern about certain matters being
delegated to be dealt with by regulation rather than being protected in a principal Act of
Parliament. The committee recognised that the Bill had been carefully structured to
provide protection for individuals balanced against a requirement to provide flexibility
and appeared to strike an appropriate balance in its division of matters between the
principal Act and subordinate legislation. However, the Committee identified some
matters delegated to be dealt with by regulation that in its view affected individual rights
or obligations and therefore may be more appropriately dealt with and protected in the
principal Act. In particular, the committee was concerned by clauses of the Bill which
provide that the relevant regulation module may:

. prescribe certain details about the engagement of a person as a body corporate
manager or service contractor, or the authorisation of a person as a letting agent

. make specified provision for financial management arrangements applying to a
scheme

. provide for making improvements to the common property of the scheme

. make provision about, for example, the conditions in an exclusive use by-law and
the obligations imposed

. require the body corporate to put in place insurance for the scheme.

The primary object of the Body Corporate and Community Management Act 1997 is to
provide flexible and contemporary communally based arrangements for the use of
freehold land. To achieve the flexibility in the legislative framework to accommodate the
diverse types of schemes established under the Act, it is considered necessary to
include these matters in the regulation modules. Including management provisions
tailored to different types of schemes in the Act would be impractical and cumbersome
and is unlikely to achieve the same level of flexibility and simplicity as the current
regulatory framework.

It is considered that the division of matters between the Act and the regulations is still
appropriate given the intent of the legislation to provide flexible management
arrangements for community titles schemes and given the successful operation of this
regulatory framework to date.
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12 Conclusion

It is recommended that option 3 be adopted.

The proposed regulation modules

It is considered the proposed regulation modules are the most reasonable and
appropriate means of achieving the Act’s object of flexible management of community
titles schemes. The cost-benefit assessment indicates that the benefits of the proposed
regulation modules to all stakeholders significantly outweigh the costs involved.

The proposed fees regulation

It is considered the proposed fees regulation is required to support the achievement of
the Act’s object of providing an effective and efficient dispute resolution service. The
cost-benefit assessment indicates that the fee structure in the proposed fees regulation
will not have a significant adverse impact on the community and industry and will align
fees with the principle that those who benefit for services should pay for the services,
with some adjustment of fees to ensure protection of lower income households in
accessing the dispute resolution service.
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Regulatory impact statement for proposed regulations under the Body Corporate and Community Management Act 1997

Appendix 5

Proposed Body Corporate and Community Management
(Two-lot Schemes) Regulation Module 2008

The key provisions of the proposed Body Corporate and Community Management
(Two-lot Schemes) Regulation Module 2008 (the proposed Two-lot Schemes Module)
are set out below.

Application of the Two-lot Schemes Module

The module will provide that, for the module to apply to a community titles scheme, all
of the following must apply for the scheme:

. the scheme is not part of a layered arrangement of schemes
. there is no letting agent for the scheme
. the scheme contains only two lots

. the lots in the scheme are residential lots, that is, lots used for residential
purposes, whether or not the lot is also the subject of (or available to be the
subject of) a lease or letting for accommodation for residential purposes or part of
a hotel.

Decisions of the body corporate
The module will provide the following arrangements for body corporate decisions:

. the provisions of the BCCM Act providing for decision making by written
agreement apply to a community titles scheme to which this module applies

. the written agreement must:
o state the date of the agreement

state the terms of the agreement
state the names of the persons who are parties to the agreement
state the lot number that person owns or represents
include a statement about the contribution of each lot owner to the cost of the
agreed body corporate expense (if any) arising as a consequence of the
agreement, the date on which payment of the contribution is due and how the
payment is to be made
0 include any documents such as a quote or invoice which would evidence the

decision, or was relied on to make the decision

©Oo0o0oOo

. a lot owner, or their authorised representative, may give agreement by electronic
mail

. an agreement may be amended or revoked by another written agreement

. the agreement of a lot owner, or their authorised representative, to a body
corporate expense is taken to be an amount payable to the body corporate by the
owner.
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Representatives

The module will enable a lot owner to authorise a person to act for the owner in body
corporate matters. This may be necessary where the owner lives interstate or overseas.
The module will not limit who the owner may appoint, and it could be the owner of the
other lot.

The module will provide for the following:

. a lot owner may, by written notice to the body corporate and other lot owner,
authorise a person to act for the owner in matters relating to the community titles
scheme

. the notice must be signed by the lot owner and the person authorised to act for
the owner

. the notice must state the authorised representative’s residential or business
address, and address for service (if it is different from the residential or business
address)

. the notice must state whether the person is authorised to act for the lot owner for
particular things described in the notice for all matters associated with the body
corporate

. the notice must state period of time that the person is authorised to act for the lot
owner

. the authorisation continues for the period stated in the notice, or until the
authorising lot owner gives a further written notice to the body corporate and to
the other lot owner of the termination of the authorisation or of an amendment of
the authorisation

. when a lot owner receives a notice from the owner of the other lot, the owner
receiving the notice is entitled to rely on the notice in dealing with the authorised
representative for the things described in the notice until the owner receives a
further notice from the owner of the other lot terminating the authorisation or
otherwise amending the authorisation

. the authorisation of a person to act for a lot owner does not limit the obligation of
the owner to the body corporate

. to avoid any doubt, the agreement of a person authorised to act for a lot owner to
a body corporate decision is taken to be the agreement of the owner.

Body corporate managers and service contractors

The module will prescribe matters about the engagement of a person as a body
corporate manager or service contractor for a community titles scheme. The provisions
will be in line with the provisions of the proposed Small Schemes Module, with
appropriate modifications to suit the management arrangements in the Two-lot
Schemes Module.

Financial management
The module will prescribe the following financial management arrangements:
. the contribution of the owner of each lot to an agreed body corporate expense

(other than contributions payable for insurance and any other matter for which,
under the Act or this regulation, the liability attaching to each lot is calculated
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other than on the basis of the lot’s contribution schedule lot entitlement) must be
proportionate to the contribution schedule lot entitlement of the lot

. if a contribution is not paid by a lot owner by the agreed date for payment, the
owner of the other lot in the scheme may, on behalf of the body corporate,
recover the amount of the contribution as a debt

. a liability to pay a contribution payable to the body corporate in relation to a lot is
enforceable jointly and severally against the person who was the owner of the lot
when the contribution became payable and a person (including a mortgagee in
possession) who becomes an owner of the lot before the contribution is paid

. if there are two or more owners of a lot, they are jointly and severally liable to pay
a contribution under the Act or the module, or another amount payable to the
body corporate in relation to the lot

. the body corporate may decide to borrow amounts up to $3000 on security
agreed between the body corporate and the person from whom the amounts are
borrowed

. the body corporate may decide to pay amounts received by the body corporate
into one or more accounts kept solely in the name of the body corporate at a
financial institution

. the body corporate may decide to pay money from any accounts kept solely in
the name of the body corporate at a financial institution

Property management

The module will prescribe property management and insurance requirements equivalent
to the requirements in the Standard Module, but tailored to the management
arrangements in the Two-lot Schemes Module.

Administrative matters

The module will prescribe matters about the rights and obligations of the body corporate
for administrative arrangements.

Body corporate’s seal

The module will contain provisions prescribing matters about the use and custody of
body corporate’s seal that are equivalent to the provisions in the other proposed
modules, with appropriate modifications to suit the management arrangements in the
Two-lot Schemes Module.

Notices for roll

The module will prescribe notice requirements that are equivalent to the requirements in
the other proposed modules, with appropriate modifications to suit the management
arrangements in the Two-lot Schemes Module.
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Register of written agreements

In line with the other proposed modules, the module will require the body corporate to
keep a roll of lots and entitlements, a register of assets, and a register of allocations
under exclusive use by-laws.

The module will require the body corporate to establish and maintain a register of
written agreements. The register must include each written agreement made by the
owners on behalf of the body corporate and any associated documentation supporting
the agreement. This requirement will ensure that body corporate decisions are
documented and accessible.

Original owner obligations in relation to body corporate records

The module will require the original owner to hand over to the body corporate specified
documents relating to the community titles scheme within two months after the first of
the following to happen:

. a lot included in the scheme is no longer in the ownership of the original owner

. six months elapse after the establishment of the scheme.

These documents are essential for the functioning of the body corporate. The provision
also acknowledges that even where all lots are owned by the original owner, the body
corporate is an entity distinct from the original owner and that the records of the body
corporate must be kept separately from the records of the original owner.

A maximum penalty of 150 penalty units (or $11 250) will apply if the original owner fails
to comply with this requirement.

Who is to keep body corporate records after the original owner
period

The body corporate must decide who is to keep and maintain records for the scheme. If
the owners cannot agree, the records must be kept and maintained by the owners of
both lots unless otherwise determined under the dispute resolution provisions of the
Act.

Documents and information
The module will require the body corporate to keep specified records, including:

. written notices authorising a person to act for an owner in body corporate matters

. written notices terminating the authorisation of a person to act for an owner, or
otherwise amending the original authorisation

. written agreements between the owners of the lots evidencing decisions made as
a body corporate.

Access to records

The module will require the body corporate to give body corporate members access to
the body corporate’s records without payment of a fee. The module will also prescribe a
fee for inspection of the body corporate’s records under section 205 of the Act. The fee
will be consistent with the fee payable under the other modules.
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Miscellaneous

The module will prescribe requirements for the return of body corporate property and
the return of documents in the custody of body corporate manager equivalent to the
requirements in the other proposed modules with appropriate modifications to suit the
management arrangements in the Two-lot Schemes Module.

The module will also provide for the application of a simplified by-law process. Under
this process, an owner or occupier may issue a contravention notice to another owner
or occupier who has contravened the by-laws where the contravention is likely to
continue or be repeated. If the owner/occupier who is issued the notice does not comply
with the notice, the complainant owner/occupier may commence enforcement
proceedings in the BCCM Office. The complainant owner/occupier must also provide a
copy of the contravention notice to the body corporate at the same time the notice is
issued to the other owner/occupier.
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ENDNOTES
1 Laid before the Legislative Assembly on . ..

2 The administering agency is the Department of Justice and
Attorney-General.
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