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General Outline

Short title

Environmental Protection Amendment Regulation (No. 1) 2014.

Authorising law

The regulation is made under section 580 of the Environmental Protection Act 1994,

Policy objectives and the reasons for them

The objectives of this Amendment Regulation are to amend the Environmental Protection
Regulation 2008 to meet the Commonwealth Government’s requirements for the proposed
‘approvals bilateral’ under the Environment Protection and Biodiversity Conservation Act
1999 (Cth) (the EPBC Act).

Queensland has already achieved Commonwealth Government accreditation of assessment
processes for major projects (i.e. environmental impact statements (EISs)) under the successful
‘assessment bilateral’ providing a solid platform from which to seek more extensive
accreditation. The objective of the proposed “‘approvals bilateral’ is to accredit both assessment
and approvals at the *systemic’ level so that the Commonwealth Government can “switch off”
the EPBC Act.

The EPBC Act protects ‘matters of national environmental significance’ (MNES) which are the
matters outlined in chapter 2, part 3, division 1 of the EPBC Act and include:

e World Heritage
¢ National Heritage
e Wetlands of international importance

e Listed threatened species and communities
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e Listed migratory species

e Nuclear actions

e Marine environment

e Great Barrier Reef Marine Park

e Protection of water resources from coal seam gas development and large coal mining
development.

Currently, the Environmental Protection Regulation 2008 requires consideration of MNES as
part of the ‘assessment bilateral’. Amendments are required to the Regulation in order to ensure
that the same consideration is required under the proposed ‘approvals bilateral’. Since both
bilateral agreements will continue to operate, these amendments do not remove references to the
existing ‘assessment bilateral’.

Achievement of policy objectives

The policy is to be achieved by amending the Environmental Protection Regulation 2008 to
make clear that MNES must be considered for the purposes of both the existing ‘assessment
bilateral’ and the proposed ‘approvals bilateral’.

Consistency with policy objectives of authorising Act

The Amendment Regulation is consistent with the object of the Environmental Protection Act
1994 that is, to protect Queensland's environment while allowing for development that
improves the total quality of life, both now and in the future, in a way that maintains the
ecological processes on which life depends (ecologically sustainable development).

Inconsistency with policy objectives of other legislation

The Amendment Regulation is consistent with the policy objectives of other legislation.

Alternative ways of achieving policy objectives

There is no alternative approach. These matters, and the statutory instruments, are established
in legislation and legislative amendments are the only option to give effect to the policy
objectives.

Benefits and costs of implementation

These amendments will not add to the administrative cost to the Queensland Government unless
and until an “approvals bilateral’ is agreed and implemented. These amendments are part of a
suite of amendments for the proposed ‘approvals bilateral’ and the benefits and costs to the
Queensland Government of implementing the ‘approvals bilateral” as a whole are canvassed as
part of the other amendments.
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Consistency with fundamental legislative principles

Section 24(1)(i) of the Legislative Standards Act 1992 was considered during the drafting of
this regulation and this regulation is consistent with fundamental legislative principles. The
amendments made by the Amendment Regulation must be in subordinate legislation because
the provisions being amended are in subordinate legislation.

Consultation

Consultation on the proposed ‘approvals bilateral’” will occur as part of the requirements for
the Commonwealth Government certification. The amendments in this Amendment
Regulation will have no effect unless and until an ‘approvals bilateral’ agreement is signed by
the Commonwealth and Queensland Governments.

The Commonwealth Government has been consulted about the specific amendments to the
Environmental Protection Regulation 2008 included in this Amendment Regulation.

Reasons for non-inclusion of information

This explanatory note includes all of the information required by section 24(4) of the
Legislative Standards Act 1992.

Notes on provisions

Clause 1 Short title

This clause states that the short title of this legislation is the Environmental Protection
Amendment Regulation (No. 1) 2014.

Clause 2 Regulation amended
This clause states that this regulation amends the Environmental Protection Regulation 2008.

Clause 3 Amendment of s 9 (Prescribed matters for EIS
assessment report—Act, s 59(e))

This clause amends section 9 of the Environmental Protection Regulation 2008 to remove the
definition of ‘matters of national environmental significance’ because this definition is being
moved to the Dictionary (see clause 6 below).

Clause 4 Amendment of s 51 (Matters to be complied with for
environmental management decisions)

This clause amends section 51 of the Environmental Protection Regulation 2008 which states
the matters that the administering authority must consider when making a decision about an
environmental authority. Currently, the administering authority already considers the
‘matters of national environmental significance’ which would be covered by the ‘approvals
bilateral’, since those matters have environmental values (as defined by section 9 of the
Environmental Protection Act 1994) and environmental values are considered through either
this section or the ‘standard criteria’ (defined in the Dictionary to the Environmental
Protection Act 1994). However, to make this consideration clear and unambiguous, this
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amendment adds a new paragraph to the list of matters that must be considered to ensure that
the administering authority must consider ‘matters of national environmental significance’
where the *approvals bilateral’ agreement applies so that an approval is not required under the
EPBC Act.

Clauses 3 and 6 of this Amendment Regulation move the definition of ‘matters of national
environmental significance’ to the Dictionary of the Environmental Protection Regulation
2008.

Clause 5 Amendment of sch 1 (Matters to be addressed by
assessment under EIS)

This clause amends schedule 1 of the Environmental Protection Regulation 2008 which sets
out the matters which must be included in the terms of reference for an EIS. The terms of
reference are the matters which must be addressed in the EIS. Currently, schedule 1 refers to
“matters protected by the controlling provisions for the project”. The “‘controlling provisions’
are those provisions of the EPBC Act which apply under the existing ‘assessment bilateral’.
However, the controlling provisions will not apply under the proposed ‘approvals bilateral’
since this type of bilateral agreement switches off the relevant provisions of the EPBC Act.
Consequently, this reference is amended to refer to “matters of national environmental
significance” since this terminology will work for both the existing ‘assessment bilateral’ and
the proposed ‘approvals bilateral’.

Clause 6 Amendment of sch 12 (Dictionary)

This clause amends the Dictionary in schedule 12 of the Environmental Protection
Regulation 2008 to move the definition of ‘matters of national environmental significance’
(without change) from section 9 of the Environmental Protection Regulation 2008 into the
Dictionary; and to change the definition of ‘relevant impacts’.

The definition of ‘relevant impacts’ is changed so that the existing definition is retained in
paragraph (a) for the existing ‘assessment bilateral’ and to insert a new definition in
paragraph (b) for the proposed ‘approvals bilateral’. The new definition in this paragraph
removes reference to the ‘controlling provisions’, which are those provisions of the EPBC
Act which apply under the existing ‘assessment bilateral’. Since the controlling provisions
will not apply under the proposed ‘approvals bilateral’, this reference is amended to refer to
“matters of national environmental significance”.

In addition, the definition is amended to include reference to the potential for environmental
harm in the relevant impacts being assessed. This link already exists due to the way in which
environmental authorities are assessed and the operation of section 493A of the
Environmental Protection Act 1994 in exempting approved environmental harm from the
relevant offences. However, this amendment makes the link between the definition of
‘environmental harm’ in section 14 of the Environmental Protection Act 1994 and the
assessment of the EIS more clear in order to meet the Commonwealth Government’s
accreditation requirements.

©The State of Queensland 2013
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