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Education and Care Services Regulation 2013

Policy objectives and the reasons for them

On 23 September 2013, tBducation and Care Services Bill 2013 received royal assent. The
Education and Care Services Act 2013 (the Act) establishes a new regulatory framework fo
services currently regulated under €i@ld Care Act 2002 and repeals th€hild Care Act
2002. In Queensland there are over 2600 education argdservices with approximately
98% of these services regulated under a natiogalatry framework implemented in
Queensland by thieducation and Care Services National Law (Queensland) Act 2011
(National Law). The remaining 2% of services are regulated utieeChild Care Act 2002.
These services include limited hours care seniitesceipt of Queensland Government
funding, occasional care services, budget basetkfiliservices that do not receive the
Australian Government child care benefit, andyeahildhood education and care services
that are also disability services under Eheability Services Act 2006. Generally speaking,
these are small services operating in regionalramibte communities.

The policy objective of th&ducation and Care Services Regulation 2013 (the Regulation) is

to prescribe a range of matters under thetd@stablish a regulatory framework for
Queensland education and care services. The Adatilesttes a framework of provider and
service approvals and outlines decision makinggsees for key decisions. The objective of
the Regulation is to prescribe the detailed requéngts about operating a Queensland
education and care service such as staffing legaHjfications, record keeping requirements
and fees payable. The Regulation includes redreghgction measures for services without
reducing the standards expected of services opgratider the Act.

Consistency with the National Law

The Regulation, like the Act, takes the approacénsiuring consistency with the National
Law where possible whilst retaining some elemehteeChild Care Act 2002 andChild
Care Regulation 2003. Currently there are two different regulatory sdles in place in
Queensland and the Act, and this Regulation, wiluege a greater degree of consistency
between the schemes. This will benefit providexs thie Department of Education, Training
and Employment (DETE). Some providers operate ®veises from the one site with one
service regulated under the National Law and theradervice regulated under @hild

Care Act 2002. For these services consistency with the Natibaal will reduce red tape
because both services will be regulated under airfrihmeworks. For DETE, ensuring that
all services are regulated under similar framewariisreduce the complexity of its task as
the regulator.

Waivers

The Act adopts the National Law approach of allayservices to apply for waivers for
requirements prescribed under regulation. Waivanshe used in a variety of situations and
provide flexibility for services and the regulatérwaiver can be used to address temporary
non-compliance such as a situation where a selwiapairing its premises and the amount
of space available to children is reduced whilerdpair is carried out. A waiver can also be
used to address more permanent issues such astexefmgm the required administrative
space.
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Educational programs

Queensland education and care services are redaiteve an educational program for
children in their care. This recognises that Quieedseducation and care services are
required to provide children with learning oppoiti@s. The type of program delivered will
be tailored to the service’s individual requirensent

Safety, health and wellbeing of children

The Regulation seeks to ensure the safety, headthvallbeing of children by prescribing a
number of requirements for Queensland educatiorcarelservices. The objective is to
ensure that services have appropriate arrangerfogritggiene, food safety, sleep and rest
and providing medical attention to children. Seggi@are also required to notify the chief
executive of serious incidents and the Regulati@sqribes the definition of serious incident.
The requirements under this part are consistelht tivé requirements in the National Law.

Physical environment

The Regulation prescribes the physical requiremientservices consistent with the
requirements set out in the National Law. The negnents set out the amount of indoor and
outdoor space per child that a service must hadeotirer matters in relation to the physical
environment. The amount of space required per diitettively determines the capacity of a
service. The Regulation also prescribes the reonaings for particular facilities such as
laundry facilities, nappy changing facilities arahanistrative space. Prescribing these
requirements is necessary to ensure that childwea &n appropriate environment whilst
receiving education and care.

Staffing arrangements

The Regulation sets out requirements for staffiarege of areas including qualifications,
staff ratios and the role of the supervisor inise.

The Act sets out a streamlined staffing model fae€nhsland education and care services
consisting of a supervisor and educators. The figgtion required for a supervisor is an
approved diploma level qualification as set outamttie National Law. The Act discontinues
the position of centre director in tkhild Care Act 2002 which required a three year
gualification. The three year qualification is @otecognised qualification level under the
National Law and is gradually being phased outrbiyning providers.

The Regulation takes the approach of prescribitvgoayear qualification as the highest
gualification level required. The two year quakion is a vocational education and training
gualification which is appropriate for the typessefvices regulated under the Act. The use
of a two year qualification will also assist Qudans education and care services to attract
and retain staff given that most services are agran regional and remote communities.

The Regulation continues the qualification andfstgfarrangements for school age care
services as set out in tlhild Care Act 2002. This recognises the different needs of school
age children and provides these services with riexdility in staffing arrangements.
School age care services provide education ande@ehool aged children and generally
only operate for a few hours before or after sctamal possibly during school holidays.
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Based on the age of the children and the hourp@fation, it is appropriate that different
requirements continue to apply to these services.

The Regulation also adopts requirements for trgimirfirst aid, and asthma and anaphylaxis
management. Théhild Care Act 2002 already requires first aid training but asthma and
anaphylaxis management are new requirements ifégsilation. The inclusion of these

new requirements recognises the need for Queensthuahtion and care services to be able
to deal with asthma and anaphylaxis and thatdidstraining alone is not sufficient to

manage these health issues which children may iexper These requirements are consistent
with the National Law. To allow services time tgusd to the new requirements, the asthma
and anaphylaxis management training requiremenksatitake effect until one year after

the Regulation commences.

Stand-alone services

The Act provides for the liability insurance thagtand-alone service must hold to be
prescribed in a regulation. The Regulation pressriihe insurance required to be held by
stand-alone services as a public liability insueapalicy of $10 million. This is consistent
with the requirements under tibild Care Act 2002.

Information, records and privacy

The Act provides for a range of matters in relatiomformation, records and privacy to be
prescribed in a regulation. The Regulation pressriihe types of information which services
must retain about children enrolled at the seraiog the duration for keeping records. The
Regulation adopts the duration for record keepetgst in the National Law. The

Regulation also prescribes the policies and prassdilnat each service must have in place.
The Regulation requires that particular informati@ndisplayed at the entrance of the service
for the information of parents.

Fees

The Regulation provides for the fees payable byises for applications, approvals and the
annual fee for holding a service approval. Thess Be consistent with the fees in @reld
Care Regulation 2003 and will not result in Queensland education ané sarvices paying
more fees than they currently pay. Because of admmgregulatory approach some new fees
are introduced, such as an annual fee for a seapipeoval, but the overall fee burden is not
increased for services. The Act establishes amsysteerpetual provider and service
approvals replacing the three year licence systethaChild Care Act 2002. The Regulation
therefore prescribes an annual service approvdbfdsolding a service approval.

Transitional arrangements

The Act provides for the transition of servicesreuntly regulated under thehild Care Act

2002 and the Regulation complements this approach. BgeiRtion adopts new physical
space requirements which are set out in the Ndtlana. In relation to limited hours care
services only, this represents an increase Gfdrautdoor space per child. To ensure
existing services are not disadvantaged, the nédoou space requirements will not apply to
existing services. Existing services will be reqdito continue to meet the space
requirements that applied under B@lding Act 1975. This approach recognises that these
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services were designed to meet the prevailing ingldequirements at the time of application
for building approval to operate a licensed chddecservice. An increase in requirements,
such as the amount of outdoor space per child,dvMoave a significant impact on these
services so the Regulation will not apply this liegment to existing services.

In addition, the qualifications recognised under Regulation will be different to those
currently recognised under thild Care Act 2002 because the Regulation adopts
definitions set out in the National Law. Persongently working in a child care service can
continue to rely on those qualifications even étlare no longer recognised under this
Regulation.

Consequential amendments

The Regulation also includes amendments to otlygladons as a result of adopting new
terminology for Queensland education and care sesvénd new processes.

Achievement of policy objectives

Waivers

The Regulation prescribes the requirements for lvb@rvices may seek a service waiver or a
temporary waiver. Waivers are available for moghefphysical and staffing requirements.
Waivers are not available for requirements relatngafety, health and wellbeing. The Act
set outs the process for applying for a waiver.

Educational programs

The Regulation requires that services adopt one@fecognised frameworks used in the
education and care sector, the ‘Belonging, BeirdyBecoming: The Early Years Framework
for Australia’ and the ‘My Time, Our Place: Frameawdor School Age Care in Australia.’
The Regulation also allows services to adopt amdthenework that the chief executive
considers equivalent to the above frameworks.

Safety, health and wellbeing of children

The Regulation prescribes the following requireraent

» health, hygiene and safe food practices which mestdopted by services;

» the food and beverages that must be offered tdremj

» sleep and rest time for children appropriate tocth&dren’s needs;

» ensuring that the Queensland education and caresés an alcohol and drug free
environment and that staff are not adversely afibbty alcohol or drugs whilst
providing care;

» obtaining medical authorisation to provide emerganedical attention to a child;

* notifying parents when their child becomes ill ®injured;

* notifying the chief executive of serious incidents;

» taking steps to prevent the spread of infectiogeaBes at the Queensland Education
and Care Service (QEC Service); and

* ensuring an appropriate number of first aid kits @aintained at the QEC service.

Page 5



Education and Care Services Regulation 2013

These requirements are consistent with the reqeinésrunder the National Law. A failure
to comply with these requirements is an offencetardRegulation prescribes penalties for
each offence.

Physical environment

The Regulation prescribes the following requireradat the physical environment:

* premises, furniture and equipment to be safe, ceann good repair;

» fencing that under school age children cannot gauth, over or under (the
requirement does not apply to services that calgefonschool age children);

« unencumbered indoor space of 3.35mr child;

» additional requirements for indoor space such asilaéon and natural light;

» administrative space to allow private conversatwib parents and to keep records;

« unencumbered outdoor space offrar child;

» additional requirements for outdoor space suchaaigal environment features and
shade;

» premises designed to facilitate supervision ofdrkih (this requirement relates to the
ability of staff to see children and exercise adagusupervision at all times);

* laundry, toilet and hygiene facilities;

* nappy change facilities for services caring fotdri@n who wear nappies; and

* atelecommunication requirement.

This part of the Regulation has offences for solements of indoor and outdoor space
requirements, nappy change facilities and telecomcation facilities. A failure to comply
with other requirements may result in a compliancgce being issued.

Staffing arrangements

The Regulation defines the qualifications requingdeference to qualifications approved by
the Australian Children’s Education and Care Quaaithority (ACECQA) under the
National Law. ACECQA publishes lists of approvealifications for the diploma and
certificate 11l levels on its website. The Regubatiadopts those qualifications. The
Regulation also recognises qualifications that AQERChas determined are equivalent to
those qualifications, for example a person witlhualidjcation from an overseas educational
institute may apply for it to be recognised by AGEA

The Regulation prescribes different requirementsgjtalified staff depending on whether the
Queensland education and care service is a scheaae service or not.

For services other than school age care servitefRé¢gulation adopts the National Law
approach to qualification requirements. At lea$%58f the educators required to meet the
relevant ratio must hold, or be actively workingvéwds, an approved diploma qualification.
The remaining educators must hold or be workingatols an approved certificate
qualification.

For school age services the requirement is thatat one educator must hold an approved
diploma level qualification. For each 30 childrezing cared for at least one staff member
must hold an approved diploma level qualificatioran approved certificate Il qualification.
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The minimum required educator to child ratio fon@al age care services is one educator for
every 15 children.

This means that for the first 30 children beingedafior, one person with a diploma
qualification is sufficient, but a certificate dualification would not be sufficient. For more
than 30 children, another qualified person mugtiesent and that person can hold either an
approved diploma or approved certificate Il quedtion.

The Regulation also prescribes the circumstanceich persons who are not qualified are
permitted to work in a service. These exemptioegaken from th€hild Care Regulation
2003.

The Regulation prescribes the ratios of educatochildren that apply. The Regulation sets
out the ratios generally, during rest periods andsérvices that care for children in a group
of not more than 21 children. For general ratio$ 1@st periods the ratios are set out in a
schedule to the Regulation. The ratios are sinl@neChild Care Regulation 2003 but

some age ratios have been combined, for examplé Hf2eyears ratio of 1 educator to 12
children combines three different ratios from @eld Care Regulation 2003. This was
necessary because so@ield Care Regulation 2003 ratios were based on group size limits
and were no longer necessary in this RegulationleUthis Regulation services can count
children and educators across the service to estable staffing requirement without having
to comply with prescriptive group size limits.

The Regulation retains the 1:7 ratio that appleeddrvices caring for children of different
ages in one group of not more than 21 children. &senvices designed their service delivery
around this particular model, such as some lintikegkrs care services, and preserving this
ratio will ensure these services can continue erate.

Similar to theChild Care Regulation 2003 the Regulation provides for rest pauses and
temporary absence of staff.

Information, records and privacy

The Regulation prescribes the following requireraent
* the matters to be included in a child’s enrolmebrd;
* the authorisations that must be kept in an enrolmezord,;
» the health information to be kept in an enrolmebrd;
» the policies and procedures a QEC service mustingslace;
» the access of parents and staff to policies anceplures;
» the notification to parents of changes in poli@es procedures including changes to
fees charged by the service;
» the information which must be displayed at theamde of the service; and
» the time for which records must be kept.

Fees

The Regulation prescribes the fees payable in Stbdd The Regulation allows for the chief
executive to waive, defer, refund or reduce fegmbpke in exceptional circumstances.
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Transitional arrangements

The Regulation provides for the exemption of erggiQueensland education and care
approved services from outdoor space requiremé&hts.exemption will also apply to a
person who takes over an existing service (thaairssitioned to the new legislative scheme)
as a new approved provider. The exemption doeapyy to services that carry out
assessable building work.

The Regulation provides for the recognition of dgfictions held by staff employed in a
child care service immediately before the commereeraf this legislative scheme. If those
gualifications were on the list issued by the cleieécutive under th€hild Care Regulation
2003 those persons will be able to continue to relyfendualification as meeting the
requirements in this Regulation.

Consistency with policy objectives of authorising law

The Regulation is consistent with the main objegief theEducation and Care Services Act
2013, that is, to provide for the regulation of Queansl education and care services.

Inconsistency with policy objectives of other legislation

The Regulation is consistent with the policy objees of other legislation.

Benefits and costs of implementation

The Regulation will benefit services currently rieged under theChild Care Act 2002 by
reducing red tape and establishing a regulatomédraork that is broadly consistent with the
National Law.

The implementation of the Regulation will not reésnlany additional costs to government as
current resources used to regulate services uhd@hild Care Act 2002 will be used to
regulate services under this Regulation.

Consistency with fundamental legislative principles
The Regulation is consistent with fundamental llagjige principles.

The Regulation creates a number of offences witipooviding for a defence of reasonable
excuse: section 15 (Food and beverages); sectidisl&@&p and rest); section 17 (Alcohol,
illicit drugs and tobacco); section 18 (Staff memsband volunteers not to be affected by
alcohol or drugs); and section 58 (Access for pajerAlthough there is no defence of
reasonable excuse, there are other defences dealsla result of section 36 of t@eiminal

Code such as mistake of fact and extraordinary emergendn addition, the penalties for
each offence are no more than 10 penalty units lwhdigates any concerns about the
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impact of not providing a defence of reasonableusgc The approach taken in the
Regulation is consistent with the approach takehénNational Law.

Consultation

In September 2013 DETE released an explanatoryr pagéning the requirements of the
Regulation and made a copy of the draft Reguladiailable to services currently regulated
under theChild Care Act 2002.

Thirteen responses were received from stakeholtlaiag the consultation period. Overall
the feedback on the draft Regulation was positind supportive. The feedback did not
identify any issues or raise objections to thetdRafgulation.

DETE consulted with the Queensland Civil and Adstitive Tribunal Rules Committee on

the changes to th@ueensland Civil and Administrative Tribunal Rules 2009. The Rules
Committee consented to the amendment.

©The State of Queensland 2013
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