Queensland

Oaths Act 1867
Supreme Court of Queensland Act 1991

Uniform Civil Procedure Rules
1999

Current as at 16 February 2024



© State of Queensland 2024

This work is licensed under a Creative Commons Attribution 4.0 International License.


https://www.legislation.qld.gov.au/copyright

Queensland

Uniform Civil Procedure Rules 1999

Contents

Page
Chapter 1 Preliminary
1 Shorttitle . ... . 51
2 Commencement ............. i 51
3 Application . . ... 51
4 Dictionary ......... . 52
5 Philosophy—overriding obligations of parties and court . . . .. 52
6 Names of all partiestobeused . ....................... 52
7 Extending and shorteningtime ........................ 53
Chapter 2 Starting proceedings
Part 1 Starting proceedings
8 Starting proceedings . ......... ... 53
9 Claimcompulsory . ....... ... e 54
10 Application compulsory . ......... ... . i 54
11 Application permitted ... ......... .. 54
12 Oral application permitted ... ............ ... ... ...... 54
13 Proceeding incorrectly started by claim ... ............... 55
14 Proceeding incorrectly started by application ............. 55
15 Registrar may refer issue of originating process to court . ... 56
16 Setting aside originatingprocess ........... .. ... ..., .. 56
Part 2 Rules about originating process
17 Contact details and address for service ................. 57
18 Representative detailsrequired . . ... ......... ... ... ... 59
19 Originating process mustbe signed . ................... 59
20 Copy of originating process forcourt . .. ................. 59
Part 3 Claims
21 Applicationof pt3 ....... ... . . 59



Uniform Civil Procedure Rules 1999

Contents

22 Claim .. 59

23 Claim must include statement about filing notice of intention to defend
claim ... 60

24 Duration and renewal ofclaim .. ....................... 60

Part 4 Applications

25 Applicationof pt4 ........ ... .. . 61

26 Content of application ............................... 61

27 Service of application ........... .. ... ... . .. 62

28 Service of affidavit in support of application .............. 63

29 Notice of address forservice . ............ ... ... ... ... 63

30 Consentadjournment . ............ .. ... ... 64

Part 5 Applications in a proceeding

31 Applicationsinaproceeding .......... ... . ... ... 64

32 Oral applications . ...........c.iiiiiiiiiin. 65

Part 6 Where to start a proceeding

Division 1 Central registry

33 Centralregistry . ... ... e 65

Division 2 Starting proceeding other than in central registry

34 Applicationofdiv2 ...... ... ... ... ... . 65

35 Generalrule . ... ... . e 66

Division 3 Area of Magistrates Courts districts

36 Applicationofdiv3 ........... ... ... ... 67

37 Extended area of Magistrates Courts districts . .. .......... 67

Division 4 Objection to, and change of, venue

38 Objectiontovenue ............ ... .. .. 67

39 Change of venue by courtorder ....................... 68

40 Change of venue by agreement . ...................... 69

41 Consequences oftransfer ............................ 69

Division 5 Applications heard at a different location

50 Applications heard at a different location ................ 69

Part 7 Cross-vesting

51 Definitions forpt7 ... ... .. . 70

52 Applicationof pt7 ... ... .. .. . .. 70

Page 2



Uniform Civil Procedure Rules 1999

Contents

53 Starting proceedings .......... ... .. i 70
54 Special federalmatters . ......... ... .. .. ... . L 71
55 SerIVICE .. 71
56 Directions .. ... .. .. . 72
57 Transfer of proceedings .......... ... ... .. ... .. ... .. 72
58 Transfer on Attorney-General’s application .. .............. 73
59 Transfer to court if no proceeding pending ................ 73
Chapter 3 Parties and proceedings
Part 1 Several causes of action and parties in a proceeding
Division 1 Several causes of action
60 Inclusion of several causes of action in a proceeding . ....... 73
Division 2 Several parties
61 Applicationofdiv2 ........ ... .. ... . . 74
62 Necessary parties ........... .. i 74
63 Jointentitlement .......... ... 75
64 Joint or several liability ............. ... ... ... .. . ... 75
65 Inclusion of multiple parties in a proceeding ............... 75
66 Identical interest in relief unnecessary ................... 76
67 Parties incorrectly included or notincluded .. .............. 76
Division 3 Reconstitution of proceeding
68 Inconvenient inclusion of cause of actionorparty ........... 76
69 Including, substituting or removingparty .................. 77
70 Procedure forinclusionofparty .. .......... ... ... ... ... 79
71 Defendant or respondent dead at start of proceeding .. ...... 79
72 Party becomes bankrupt, person with impaired capacity or dies during

Proceeding . . ..ot 80
73 No substitution order after death of plaintiff or applicant . . .. .. 81
74 Amendment of proceedings after change of party .......... 82
Division 4 Representative party
74A Application of division .. ...... ... ... ... . 83
75 Representative party ........... .. .. . . i 83
76 Order for representation .............. ... ... ... 83
77 Enforcement of order against representative party .......... 84
Division 5 Representative proceedings in Supreme Court

Page 3



Uniform Civil Procedure Rules 1999

Contents
77A Application of division .. ......... ... .. 84
77B Starting representative proceeding ..................... 84
77C Requirements for giving consent to be group member ... ... 84
77D g{equirements for giving notice to opt out of representative proceeding
5
77E Representative party must give list of opt-out group members 85
77F gsequirements for particular applications in representative proceedings
Part 2 Multiple proceedings
78 Consolidation of proceedings ......................... 86
79 Sequenceofhearings ........... .. ... i 86
80 Directions . ... ... .. 86
81 Variationoforder .......... .. ... . 87
Part 3 Partnerships and business nhames
Division 1 Partnerships
82 Meaning of partnership proceeding .. ................... 87
83 Proceeding in partnershipname . ...................... 87
84 Disclosure of partners’names ... ...................... 88
85 Notice of intentiontodefend .......................... 88
86 Person improperly served as partner . .................. 89
87 Defence . ... 89
88 Enforcement against individual partner . ................. 89
Division 2 Business names
89 Proceeding if registered businessname ................. 90
90 Proceeding in business name if unregistered ............. 90
91 Notice of intentiontodefend ........... ... ... ... ... ... 90
92 Amendmentastoparties .............. . ... . .. 91
Part 4 Persons under a legal incapacity
93 Litigation guardian of person under a legal incapacity ...... 92
94 Who may be a litigation guardian ...................... 92
95 Appointment of litigation guardian .. .................... 93
96 No notice of intention to defend by person under a legal incapacity 93
97 Disclosure .. ... ... 93
98 Settlements and compromises . ........... ... . ... ... 93

Page 4



Uniform Civil Procedure Rules 1999

Contents
99 Proceedings by and against prisoners .................... 94
Chapter 4 Service
Part 1 Preliminary
100 Definitionsforch 4 . ... ... ... . .. . 94
101 Service not allowed on certaindays ...................... 95
102 Approved documentexchanges ......................... 95
103 Service after 4.00p.m. . ... .. 95
Part 2 Personal service generally
104 Applicationof pt2 ... ... .. . 95
105 Personal service for originating process ................... 96
106 How personal serviceisperformed .. ..................... 96
Part 3 Service in particular cases
107 Personal service—corporations ......................... 96
108 Personal service—youngpeople . . ......... ... ... ... ... .. 96
109 Personal service—persons with impaired capacity ........... 97
110 Personal service—prisoners ...............c ... 97
111 Personal service in Magistrates Courts proceedings ......... 98
Part 4 Ordinary service
112 How ordinary service is performed .. ..................... 98
113 Service inrelationtoabusiness ............ ... ... .. 100
114 Service inrelationto apartnership ......... ... ... ... ... 100
Part 5 Other service
115 Acceptanceofservice . ....... ... ... 101
116 Substituted service ........ .. 101
117 Informal service . ....... .. . 101
118 Serviceonagent ........ .. 102
119 Service undercontract ........ ... ..o 102
120 Affidavitofservice . ........ .. . 103
121 Identity of personserved .......... ... ... ... .. ... 104
122 Special requirements for service by fax ................... 104
Part 6 Service outside Queensland
123 Service outside Queensland . ............ .. ... . 104
Part 7 Service outside, or emanating from outside, Australia

Page 5



Uniform Civil Procedure Rules 1999

Contents

Division 1
Subdivision 1
124

125

126

127

128

129

129A

129B

129C

129D
Subdivision 2
129E

129F

129G

129H
Division 2
130

Division 3
Subdivision 1
130A

130B
Subdivision 2
130C

130D

130E

130F

130G

130H
Subdivision 3
1301

130J

Ordinary service outside Australia
Supreme Court proceedings

Application of subdivision ........... ... ... ... ... ... 105
When service allowed withoutleave ................... 105
When service allowed withleave ..................... 109
Court’s discretion whether to assume jurisdiction ......... 110
Notice to person served outside Australia ... ............ 110
Time for notice of intentiontodefend .................. 111
Service of application and affidavit .................... 111
Leave to proceed if no notice filed by person ............ 111
Service of other documents outside Australia . ........... 111
Mode of service . ...t 112

District Court and Magistrates Court proceedings

Application of subdivision ............... ... ... .. ..., 112
When service allowed withoutleave ................... 112
When service allowed with leave ..................... 116
Application of rr 127-129D . .......... ... ... . .. ... 116

Service in convention countries
Service in conventioncountries .. ....... . ... ... .. ..., 117
Service under the Hague Convention

Preliminary
Definitionsfordiv3 ........ ... .. .. .. ... . i 119
Provisions of this divisionto prevail . . .................. 121

Service abroad of local judicial documents

Applicationof sdiv2 ........ ... ... ... ... . i 122
Application for request for serviceabroad ............... 122
How application to be dealtwith ...................... 124
Procedure on receipt of certificate of service ............ 124
Paymentofcosts ......... ... ... ... . 126
Evidenceofservice .......... .. ... . i 126

Default judgment following service abroad of initiating process

Applicationof sdiv3 ........ ... .. ... . i 127

Restriction on power to enter default judgment if certificate of service

Page 6



Uniform Civil Procedure Rules 1999

Contents
filled .. 127
130K Restriction on power to enter default judgment if certificate of service not
filled .. 128
130L Setting aside judgment in default of appearance ............ 129
Subdivision 4 Local service of foreign judicial documents
130M Applicationof sdiv4 ......... ... .. . 130
130N Certain documents to be referred back to the Attorney-General’s
Department of the Commonwealth ....................... 131
1300 SerIVICE .. 131
130P Affidavitastoservice ....... ... . . ... 132
Division 4 Service of foreign legal process in Queensland other than under the
Hague Convention
130Q Applicationof div4 . ..... ... ... .. . 133
131 Letter of request from foreign tribunal—procedure ........... 133
132 Orders for substituted service . .......................... 135
133 Noncompliance withrules . ........ ... ... ... ... ... ..... 135
Chapter 5 Notice of intention to defend
134 Applicationofch5 ....... ... .. . 135
135 No step without notice of intentionto defend ............... 136
136 Defendant may act by solicitor orinperson ................ 136
137 Time for notice of intentiontodefend ..................... 136
138 Late filing of notice of intentiontodefend .................. 136
139 Requirements for notice of intentiontodefend .............. 137
140 Contact details and address for service ................... 137
141 Filing notice of intentiontodefend . .. ..................... 137
142 Service of notice of intentiontodefend .................... 137
143 Possessionofland .......... ... ... .. .. ... . ... 137
144 Conditional notice of intentiontodefend ................... 138
Chapter 6 Pleadings
Part 1 Introduction
145 Applicationof pt1 ... ... ... .. . . 139
146 Formal requirements . .......... ... ... .. i 139
148 Judgmentpleaded . .......... ... . ... 140
Part 2 Rules of pleading

Page 7



Uniform Civil Procedure Rules 1999

Contents

149 Statementsinpleadings .............. ... ... .. ... 140
150 Matters to be specifically pleaded . .................... 141
151 Presumedfacts .......... ... . ... . . i 143
152 Spoken words and documents . ......... ... .. .. 143
153 Condition precedent . ......... ... ... . ... 143
154 Inconsistent allegations or claims in pleadings ........... 143
155 Damages . ......... .. 144
156 Generalrelief ....... ... 144
Part 3 Particulars

157 Particularsinpleading ......... ... ... ... ... .. ... ... 144
158 Particulars of damages .............. ... ... .. .. ... 145
159 Interest . ... ... 145
160 Way to give particulars . .......... ... .. i 146
161 Application for order for particulars . ................... 146
162 Striking out particulars .. ......... ... oL 146
163 Failureto give particulars ............ ... ... ... ...... 147
Part 4 Progress of pleading

164 Time for serving answer to counterclaimandreply .. ... ... 147
165 Answeringpleadings ............. ... ... ... 147
166 Denials and non-admissions . ........................ 148
167 Unreasonable denials and non-admissions ............. 149
168 Implied non-admission .............. ... ... ... ..., 149
169 Closeofpleadings . ......... ... ... ... .. 149
170 Confessionofdefence .. .......... ... ... i, 149
171 Strikingout pleadings ............ ... . L 150
Part 5 Particular pleadings

Division 1 Various

172 Defenceoftender ......... ... ... .. . . . .. 150
173 Set-off L. 150
174 Defamationpleadings ........... .. ..., 151
Division 2 Counterclaims

175 Applicationofdiv2 ......... ... .. ... .. i 151
176 Counterclaim afterissueof claim ..................... 152

Page 8



Uniform Civil Procedure Rules 1999

Contents
177 Counterclaim against plaintiff ........................... 152
178 Counterclaim against additional party ..................... 152
179 Pleading and serving counterclaim ....................... 153
180 Answertocounterclaim .......... ... ... ... . ... 153
181 Conduct of counterclaim . ........... ... ... ... ... .. ... 153
182 Exclusion of counterclaim ............ ... ... .. ... ..... 154
183 Counterclaim after judgment, stay etc. of original proceeding .. 154
184 Judgmentforbalance ............ ... ... .. . .. 154
185 Stayofclaim ...... ... .. . 154
Division 3 Admissions
186 Applicationof div3 ... ... ... .. .. 154
187 Voluntary admission ............ . . 154
188 Withdrawal of admission . ........... ... ... . ... ... ... ... 155
189 Notice to admit facts ordocuments .. ..................... 155
190 AdMISSIONS . ..o 155
Part 6 Third party and similar proceedings
191 Explanationof pt6 ....... ... ... .. . 156
192 Reason for third party procedure .. .. ............ ... ..... 156
193 Content of third party notice .. .......... ... ... ... ... .... 157
194 Filing third party notice . .......... ... ... ... ... ... ... ... 157
195 Servingthird partynotice . . .......... ... ... ... . L. 158
196 Effect of serviceonthirdparty ........... ... ... .. .. ... .. 158
197 Notice of intention to defend by thirdparty ................. 158
198 Thirdpartydefence .......... ... .. i, 159
199 Pleadings .. ... .. 159
200 Counterclaim by thirdparty ............ .. ... .. .. ... .... 159
201 Default . ... .. 159
202 Disclosure . ......... . 160
203 Tl o e 161
204 I1E()5(§ent third party bound by judgment between plaintiff and defendant
205 Judgment between defendant and thirdparty . .............. 161
206 Claim against anotherparty ............ ... ... ... ... .... 162
207 Subsequentparties ........... . 162

Page 9



Uniform Civil Procedure Rules 1999

Contents

208 Contribution under Law Reform Act 1995 ............... 163
Chapter 7 Disclosure

Part 1 Preliminary disclosure

208B Definitions forpart ....... .. ... ... . ... i 163
208C 1O(;gers to ascertain identity or whereabouts of prospective defendant
208D Orders for preliminary disclosure ..................... 165
208E Securityforcosts .. ... . 166
208F Privilege . . ... 166
208G Costs and otherexpenses . . ..., 166
Part 2 Disclosure generally

Division 1 Preliminary

209 Applicationofpart ........ .. ... ... ... 167
Division 2 Disclosure by parties

Subdivision 1 Disclosure and inspection of documents

210 Nature of disclosure .. ........ ... ... ... ... ... ... .. 168
211 Duty of disclosure . ........ ... i 168
212 Documents to which disclosure does notapply .......... 169
213 Privilegeclaim .......... .. . . . . . 169
214 Disclosure by delivery of list of documents and copies . . . .. 169
215 Requirement to produce original documents ... .......... 170
216 Disclosure by inspection of documents ................. 170
217 Procedure for disclosure by producing documents ........ 171
219 COStS .« oo 172
220 Deferral of disclosure . ......... ... ... ... ... . ... .... 172
221 Disclosure of document relating only to damages ... ... ... 173
222 Inspection of documents referred to in pleadings or affidavits 173
223 Court orders relating to disclosure . ................... 173
224 Relief from duty todisclose . ............. ... ... ...... 174
225 Consequences of nondisclosure . ..................... 175
226 Certificate by solicitor .. ...... ... ... ... . ... . ... 175
227 Production of documents attrial ...................... 176

Subdivision 2 Interrogatories

Page 10



Uniform Civil Procedure Rules 1999

Contents
228 Entitlement to deliver interrogatories . ..................... 176
229 Delivery of interrogatories ............. ... . ... ... ... ... 176
230 Granting of leave to deliver interrogatories ................. 177
231 Answering interrogatories . ......... ... ... .. 177
232 Statement in answer to interrogatories .................... 177
233 Grounds for objection to answering interrogatories . . .. ....... 178
234 Unnecessary interrogatories ................ .. ... ....... 179
235 Identity of individual by whom verifying affidavit to be made . ... 179
236 Failure to answer interrogatory .......................... 180
237 Failure to comply with courtorder ........................ 180
238 Tenderinganswers . ............. ..ot 181
Subdivision 3  General
239 Public interest considerations . .............. ... ... ... ... 181
240 Service on solicitors of disclosure orders .................. 182
241 L7 ] £ 182
Division 3 Non-party disclosure
242 Notice requiring non-party disclosure ..................... 182
243 Form and service of notice . ............ ... ... .. .. ... 183
244 Others affected by notice . .......... ... ... ... ... ... ... 184
245 Objectionto disclosure . ............ .. ... 184
246 Objection staysnotice . .......... ... ... . .. 185
247 Court’s decision about objection . ........................ 186
248 Production and copying of documents . ................... 186
249 Costsof production ... 187
Chapter 8 Preservation of rights and property
Part 1 Inspection, detention and preservation of property
250 Inspection, detention, custody and preservation of property . . .. 187
251 Perishable property . ......... ... i 188
252 Order affectingnon-party ........... ... ... . . . ... 189
253 Service of application ........... .. ... .. . i 189
254 Order before proceeding starts .......................... 189
255 Jurisdiction of court not affected ............. ... ... ... 189
Part 2 Injunctions and similar orders

Page 11



Uniform Civil Procedure Rules 1999

Contents
Division 1 Preliminary
255A Definitionforpt2 . ....... .. ... . 190
256 Applicationof pt2 ........ .. .. .. 190
257 Relationship withotherlaw . ............. ... ... ...... 190
258 Procedure . ......... .. .. e 190
259 Part 2 order without notice ............. ... . ... . ... 190
Division 2 Freezing orders
260 Definitionsfordiv2 ........ ... .. .. ... . .. 191
260A Freezingorder ........ ... .. .. .. .. . i 192
260B Ancillaryorder ....... ... 192
260C Respondent need not be party to proceeding ............ 192
260D Order against judgment debtor or prospective judgment debtor or third
PaANY e 192
260E Jurisdiction . ... ... 194
260G COStS Lo 194
Division 3 Search orders
261 Definitionsfordiv3 ...... ... ... .. . . 194
261A Searchorder ...... ... ... . .. 195
261B Requirements for grant of searchorder ................ 195
261C Jurisdiction . ... ... 195
261D Terms of searchorder . ........ ... ... . . ... 196
261E Independent solicitors .. .......... ... . . ... 197
261F COStS oo 197
Division 4 Miscellaneous
262 Part 2 order without trial .. ............. ... ... ... ... 197
263 Expedited trial ........... ... . ... .. . 198
264 Damages and undertaking astodamages .............. 198
265 Other undertakings and security to perform undertaking . ..199
Part 3 Receivers
Division 1 Application
266 Applicationof pt3 . ... ... ... .. 199
Division 2 Receivership generally
267 Consenttoactasreceiver........... ... ..., 199

Page 12



Uniform Civil Procedure Rules 1999

Contents
268 SeCUNtY ..o 200
269 Remuneration ...... ... .. . . . . 200
270 ACCOUNES . .. 200
271 Default ... ... 201
272 Powers . ... e 201
273 Deathofreceiver . ...... .. .. . 202
Division 3 Enforcement of judgment by appointment of receiver
274 Enforcementof judgment ......... ... .. ... ... Ll 202
Part 4 Sales by court order
275 Definitionforpt4 . ... ... . 202
276 Applicationof pt4 . ... .. ... . 203
277 Orderforsale ........... ... .. 203
278 Conductofsale ....... ... ... 203
279 Certificate of resultofsale . .......... ... ... ... ... ... .... 204
Chapter 9 Ending proceedings early
Part 1 Default
Division 1 Default by plaintiff or applicant
280 Default by plaintiff or applicant . ......................... 204
Division 2 Proceedings started by claim
281 Applicationof div2 ...... ... ... .. .. .. 205
282 Service mustbeproved ........ ... ... . 205
283 Judgment by default—debt or liquidated demand ... ......... 206
284 Judgment by default—unliquidated damages ............... 207
285 Judgment by default—detentionof goods ... ............... 208
286 Judgment by default—recovery of possession of land ........ 208
287 Judgment by default—mixed claims ...................... 209
288 Judgment by default—otherclaims . ...................... 209
289 Judgment by default—costsonly ........................ 210
290 Setting aside judgment by default and enforcement .. ........ 210
Part 2 Summary judgment
Division 1 Application
291 Applicationof pt2 ... ... ... . .. 210
Division 2 Applying for summary judgment

Page 13



Uniform Civil Procedure Rules 1999

Contents

292 Summary judgment for plaintiff ............ ... ... ... 210
293 Summary judgment fordefendant . .................... 211
294 Claims notdisposedof .......... ... ... ... ... ... .... 211
Division 3 Evidence

295 Evidence ........ .. . 211
296 SeIVICE .o 212
Division 4 Other procedural matters

298 Directions .. ... .. 212
299 COStS Lo 213
300 Stay of enforcement . ...... ... ... .. .. ... 213
301 Relief from forfeiture ........ ... ... ... ... ... . . ... 213
302 Setting aside judgment . ......... ... . o 213
Part 3 Discontinuance and withdrawal

303 Discontinuance by party representing another person . . ... 214
304 Discontinuance by plaintiff or applicant .. ............... 214
305 Discontinuance by defendant or respondent . ... ......... 214
306 Withdrawal of notice of intentionto defend .............. 215
307 COStS i 215
308 Withdrawal of defence or subsequent pleading .......... 215
308A Discontinuance by parties when proceeding settled . .. . ... 216
309 Notice of discontinuance or withdrawal . ................ 216
310 Subsequent proceeding . ........... i 216
311 Consolidated proceedings and counterclaims . ........... 216
312 Stay pending paymentofcosts ....................... 216
Part 4 Alternative dispute resolution processes

Division 1 Preliminary

313 Definitionsforpt4 ...... ... .. . . 217
Division 2 Establishment of ADR processes

319 Registrar to give notice of proposed reference to ADR process 217
320 When referralmaybemade ......................... 218
321 Proceedings referred to ADR process are stayed .. ....... 218
322 When does a party impede an ADR process ............ 218
Division 3 Mediation

Page 14



Uniform Civil Procedure Rules 1999

Contents
323 Referral of dispute to appointed mediator . ................. 219
324 When mediation must start and finish ..................... 220
325 Parties must assist mediator . ............ ... ... ... ... ... 220
326 Mediator'srole . ... ... 220
327 Libertytoapply ..... ... 220
328 Mediator may seek independent advice ................... 220
329 Record of mediation resolution .......................... 221
330 Abandonment of mediation . ......... ... ... ... .. ... 221
331 Requirements for certificate about mediation ............... 222
332 Unsuccessful mediations . ............. ... ... ... ... ..., 222
333 Replacement of mediator ............. .. ... .. ... . L. 222
Division 4 Case appraisal
334 Referral of dispute to appointed case appraiser ............. 222
335 Jurisdiction of case appraiser ............. .. ... ... 224
336 APPEAraNCES . . .ttt 224
337 Case appraiser may seek information . .................... 224
338 Case appraisal proceeding may berecorded . .............. 225
339 Case appraisers decision . ..., 225
340 Case appraiser’s decision on costs in the dispute . .......... 225
341 Effect of case appraiser's decision ....................... 225
342 Requirements for case appraiser’s certificate and decision .... 226
343 Dissatisfied party may elect to continue ................... 226
344 g2o7urt to have regard to case appraiser’s decision when awarding costs
345 Replacement of case appraiser .. ............ .. ... ... 227
Division 5 ADR costs
346 Paymentof ADRcCOStS . ..... ... ... i 228
347 Party may pay another party’s ADRcosts . ................. 228
348 If ADR costs paid to registrar . ........... ... ... ... 228
349 When ADR convenor or venue provider may recover further costs 228
350 gggrt may extend period within which costs are to be paid or grant relief
351 Costs of failed ADR process are costs in the dispute ......... 229
Part 5 Offer to settle

Page 15



Uniform Civil Procedure Rules 1999

Contents
352 Definitions forpt5 ... ... .. . . 229
353 If offeravailable . ......... ... .. . ... ... . ... ... ... 230
354 Time for makingoffer ......... ... ... .. ... ... . ... 230
355 Withdrawal orend of offer .. ......... .. .. ... ....... 230
356 Effectofoffer ....... ... . . 231
357 Disclosure of offer ......... ... .. ... .. . .. . . .. 231
358 Acceptanceofoffer ....... ... ... ... .. .. 232
359 Person under a legal incapacity ...................... 232
360 Costs if offer by plaintiff . ............ ... ... ... ...... 232
361 Costs if offer by defendant—order obtained by plaintiff ....233
361A Costs if offer by defendant—dismissal of plaintiff's proceeding 234
362 Interest after service ofoffer ............ ... ... ... .... 234
362A Multiple beneficiaries . ......... ... ... o 235
363 Multiple defendants . .......... ... ... i, 235
364 Offertocontribute . .......... .. .. ... ... .. ... ... 236
365 Failure to comply withoffer ........... ... ... .. ...... 236
Chapter 9A Commercial arbitration
Part 1 Preliminary
365A Words and expressions . ... ... 237
365B Documents notin English ........................... 237
Part 2 International commercial arbitration
365C Application for stay and referral to arbitration—foreign arbitration
agreements ... ... e 238
365D Application to enforce foreignaward . .................. 238
365E Application for referral to arbitration—Model Law, art 8 ....239
365F SUbPoENas . ... 239
365G Application relating to evidence for arbitration ........... 240
365H Application relating to disclosure of confidential information . 240
365l Application for relief under miscellaneous provisions of Model Law 241
365J Application to set aside award—Model Law, art 34 ....... 241
365K Enforcement of award—Model Law, art35 .. ............ 242
365L Enforcement of Investment Convention award ........... 243
Part 3 Domestic commercial arbitration

Page 16



Uniform Civil Procedure Rules 1999

Contents

365M Application for referral to arbitration ...................... 243
365N SUDPOENAS . ..o 244
3650 Application relating to evidence for arbitration .. ............ 245
365P Application relating to disclosure of confidential information .... 245
365Q Application for relief under miscellaneous provisions of Commercial

Arbitration Act 2013 . . .. .. ... 246
365R Preliminary pointoflaw ........... ... ... ... ... . .. 246
365S Applicationto setasideaward . . ......................... 248
365T Appeal ... e 249
365U Applicationto enforceaward . ......... ... ... ... ... 251
Chapter 10 Court supervision
Part 1 Directions
366 Application for directions ............. ... ... .. . ... 251
367 Directions .. ... . .. 252
368 Proceeding already being managed by the court .. .......... 254
369 Decisioninproceeding .......... ... ... i 254
370 Failuretoattend .......... ... ... ... . ... i 254
Part 2 Failure to comply with rules or order
371 Effect of failure to comply withrules . ..................... 255
372 Application because of failure to comply withrules . ... ....... 255
373 Incorrect originatingprocess . ......... .. ... 255
374 Failure to comply withorder . .......... ... ... ... ... .. ... 256
Part 3 Amendment
Division 1 Amendment generally
375 Powertoamend ........... ... ... . .. . .. i 257
376 Amendment after limitation period . ... .......... ... ... ... 257
377 Amendment of originating process ............. ... ... ... 258
378 Amendment before request fortrialdate .. ................. 259
379 Disallowance ofamendment . ........................... 259
381 Failure to amend afterorder . ......... .. ... .. ... . ... .. 259
Division 2 Procedural matters
382 Procedure foramending ............. ... ... .. ... 259
383 Who is required to make amendment ..................... 260
384 Servingamendments . ....... .. 260

Page 17



Uniform Civil Procedure Rules 1999

Contents

Division 3 Consequences of amendment

385 Pleadingto amendment .............. .. ... .. ... . ... 261

386 COoStS .o 261

387 When amendment takes effect ....................... 261

Division 4 Amending orders or certificates

388 Mistakes in orders or certificates . . .................... 262

Part 4 Delay

389 Continuation of proceeding afterdelay ................. 262

Part 5 Restricting particular applications

389A Restricting applications that are frivolous, vexatious or abuse of court’s
PrOCESS it e 263

Chapter 11 Evidence

Part 1 General

390 Way evidence given ............ . ... i 264

391 Courtmaycallevidence ............ ... ... .. vt 265

392 ggidence by telephone, video link or another form of communication

5

393 Plans, photographs, video or audio recordings and models .265

395 Evidence in other proceedings ....................... 266

395A Application to obtain evidence for civil proceedings in anotherj;gigdiction

Part 2 Evidence given out of court

396 Order for examination ........... ... ... . ... ... ...... 266

397 Documents forexaminer . .......... ... ... ... ... 266

398 Appointment for examination .. .............. ... .. ... 267

399 Conduct of examination . .. ....... ... ... ... ... . ... ... 267

400 Examination of additional persons .................... 268

401 Objections . ... .. 268

402 Recordingevidence . ......... ... ... i 268

403 Authentication andfiling ............ ... ... ... .. ... 269

404 Reportof examiner .......... .. ... .. i, 269

405 Default of person requiredtoattend ................... 269

406 Expenses etc. of person requiredto attend . . . ........... 270

407 Admissibility of deposition . ........... ... ... oL 270

Page 18



Uniform Civil Procedure Rules 1999

Contents

408 Letterof request ........ ... . . ... 271
409 Undertaking . ... ... 271
Part 3 Evidence for future right or claim
410 Application .. ... . 272
411 Proceeding to obtain evidence for future right or claim ..... ... 272
412 Order to obtain evidence for future claim .................. 272
413 Taking, use and admissibility of evidence obtained for future right or

claim .. 273
Part 4 Subpoenas
413A Definitions forpart .......... ... ... . 273
414 Powertoissue subpoena ............. .. ... 273
415 Formal requirements . ....... ... .. . . . i 274
415A Change of date or time for attendance or production ......... 276
415B Giving notice of way person is to attend to give evidence . . . . .. 276
416 Setting aside subpoena .. ....... ... ..o, 276
417 Costs and expenses of complying with subpoena ........... 277
418 Cost of complying with subpoenaifnotaparty .............. 277
419 Conduct money . ... 278
420 Production by non-party . ............ .. ... . ... 278
420A Copy of document may be produced . .................... 279
421 SeIVICE .. 280
422 Court may give directions . ......... ... .. ... 280
422A Inspecting particular documents and things produced ........ 281
422B g)gecting to inspection of particular documents and things produced
422C Removal from registry of particular documents and things produced 282
422D gé%duction of documents and things in custody of court or another court
Part 5 Expert evidence
Division 1 Preliminary
423 Purposesofpart ........ ... .. 284
424 Applicationof part . ... ... ... . .. . 284
425 Definitions forpart ......... ... ... . 285
Division 2 Directions

Page 19



Uniform Civil Procedure Rules 1999

Contents

426 Application for directions . ............ ... .. ... . ... 285
427 Directionsgenerally ......... .. ... ... . .. .. 286
428 Directions about experts’ conferences and joint reports . . ..287
Division 3 Experts’ conferences and joint reports

429 Application of division .. ....... ... ... . o o 288
429A Experts’ conference and jointreport ................... 288
429B Permitted communications between experts and parties . ..288
429C Restriction on admissibility of particular matters .......... 290
Division 4 Giving of evidence by experts and related matters

429D Application of division . ......... ... ... . i 290
429E Dutyof parties . ........ ..t 290
429F Dutyof expert ...... ... ... 290
429G Expertevidence . .. ....... .. 291
429H Requirements forreport ........ ... ... ... .. . ... 292
429| Disclosure of report .. ... . . 293
429J Immunity . ... 294
429K Supplementary report following change of opinion ........ 294
Division 5 Appointment of experts by parties jointly and by court

Subdivision 1
429L
429M
429N
4290
429P
429Q
Subdivision 2
429R
429S
429T
429U
Subdivision 3

429V

Experts appointed by parties jointly

Appointmentofexpert ......... ... ... i 295
Requirements for appointment . ...................... 295
Provision of statementoffacts ....................... 296
Disclosure of report .. ... . . 296
Restriction on other expertevidence ................... 296
Cross-examination of expert ......... ... ... ... ... .... 296

Experts appointed by court

Appointmentofexpert . .......... ... i 297
Requirements in relationtoreport . .................... 297
Disclosure of report .. ... . . 297
Orders and directions for court-appointed experts ........ 298

Application for directions by experts appointed under
subdivision 1 or 2

Expert may apply for directions . .......... ... ... ...... 298

Page 20



Uniform Civil Procedure Rules 1999

Contents
Part 7 Affidavits
429W Definitions forpart ......... ... .. . . . . . 298
429X References to witnesses, signatories and substitute signatories 299
430 Contentsof affidavit . . ......... ... ... ... . 299
431 Formofaffidavit.......... .. .. . . 300
432 Swearing or affirming affidavit . ........... ... ... ... ... 300
433 Certificate of reading or signature for person making affidavit .. 301
434 Alterations .. ... .. . 302
435 Exhibits .. ... 303
436 Irregularity .. ... 305
437 Filing ..o 305
438 SEIVICE .ot 305
439 Examination of signatory for affidavit ..................... 305
440 Scandal and oppression .......... .. 306
441 Affidavit taken beforeparty ......... ... .. ... L. 306
Part 8 Exchange of correspondence instead of affidavit evidence
442 Definitionsforpt8 ........ ... . 307
443 Applicationof pt8 . ... ... ... . .. 307
444 Applicant’s lettertorespondent . . ............ ... ... ...... 307
445 Respondent'sreply ........ ... ... . i 308
446 Additional correspondence . ........... . ... ... 309
447 Applicationtocourt .......... ... . .. . 309
448 Hearing of application ......... ... ... ... ... ... . ... ..., 310
Part 9 Access to exhibits
448A References to exhibits .. ....... ... ... ... . . oL 310
448B Access to exhibitsby parties ............ ... ... .. L. 310
448C Access to exhibits by non-parties ........... ... ... ... . ... 311
Chapter 12 Jurisdiction of registrar
449 Definitionforch 12 .. ... ... .. . . 312
450 Applicationofch 12 ... ... ... ... . 312
452 Registrar's powers to hear and decide applications .......... 313
453 Court may decide that matter can not be heard by registrar . ... 313
454 Relevant application must not be made tothe court ... ....... 313

Page 21



Uniform Civil Procedure Rules 1999

Contents

455 Referring relevant application ........................ 313
456 Removing relevant applications ...................... 314
457 Involvement of court as constituted by ajudge ........... 314
458 General POWErS . .. .ottt 315
459 Decision . . ... e 315
460 Power to correct mistakes .. .......... ... ... ... ... ... 315
Chapter 13 Trials and other hearings

Part 1 Listing applications for hearing

461 Applicationof pt1 ... ... ... . . . 315
462 List of applications ... ... ... ... ... 316
463 Estimate of hearingtime ............. .. ... ... ...... 316
464 Adjournments ... ... 316
Part 2 Setting trial dates and related matters

466 Settingtrialdates .. ......... ... .. ... . 317
467 Requestfortrialdate ............ ... .. ... ... . ... 317
468 Trialexpedited .. ...... ... .. 318
469 Dispensing with signature on request for trial date .. ... ... 318
470 Leave required for steps after trial date requested or set ...319
Part 3 Trial

Division 1 Mode of trial

471 Applicationof pt3 ....... ... . . 319
472 JUIY 319
473 Third party proceeding . ...........c. i 319
475 Changingmode of trial . ............ ... ... .. .. ..... 320
Division 2 Proceedings at trial

476 Default of attendance ............. ... ... .. .. .. ... 320
477 Adjournment ... 320
Division 3 View

478 Viewbycourt . ... ... 321
Part 4 Decision without pleadings

479 Applicationofpt4 ... ... .. . ... 321
480 Nopleadings . ....... ... oot 321
481 Directions . ... ... i 321

Page 22



Uniform Civil Procedure Rules 1999

Contents
Part 5 Separate decision on questions
482 Definitionforpt5 . ... .. 322
483 Order for decision and statement of case for opinion ......... 322
484 Orders, directionsondecision . ............ccuuiiiinn.. 322
485 Disposal of proceedings ............... ... .. .. ... ... 322
486 Form and content of separate question . ................... 323
Part 6 Decision on papers without oral hearing
487 Definitionforpt6 ........ . . . 323
488 Applicationof pt6 . ... ... . ... 323
489 Proposal for decision without oral hearing ................. 323
490 Procedure for making application ........................ 324
491 gzo:rt may decide that decision without an oral hearing is inappropriate
492 Respondent’s response . . ...t 325
493 Applicant'sreply . ... 325
494 Respondent’s right to require oral hearing . ................ 325
495 ggglicant’s right to abandon request for decision without an oral hearing
496 Concise written submissions . ............ ... ... .. .. 326
497 Furtherinformation .......... ... . ... ... ... ... ... .. ... 326
498 Order .ot 327
Part 7 Assessors and referees
499 Applicationof pt7 . ... ... . . 327
500 ASSESSOIS . o 327
501 Court may refer questiontoreferee ...................... 327
502 Setting aside orvaryingorder ............ ... . ... 328
503 Conduct of inquiry before referee . .......... ... ... ... .... 328
504 Obligations of parties . .. ... 329
505 Directions ....... ... . i 329
505A Referee may submit questiontocourt .. ................... 329
505B Referee’'sreport . ... e 330
505C Actionsbycourt . ... ... . 330
505D Use of referee’sreport . .. ... 330
506 Remuneration of referee and assessor .. .................. 331

Page 23



Uniform Civil Procedure Rules 1999

Contents

Part 8 Assessment of damages

507 Conditionalorder ......... ... . i 331
508 Defendant’s default or summary decision ............... 332
509 AssessmeNnt . ... ... 332
510 Directions . ... ... 333
511 Certificate of damages . ............ .. ... ... 333
512 Damages to time of assessment . ..................... 333
Part 9 Magistrates Courts

Division 1 Application

513 Applicationof pt9 ........ ... ... 334
Division 2 Simplified procedures

514 Application of simplified procedures ................... 334
515 Simplified procedures . .......... .. 334
516 Hearing and deciding claim . ........... ... ... ... ..... 336
Division 2A Employment claims

Subdivision 1 Introduction

522A Application of div2A ... ... ... ... 337
522B Definitions fordiv2A ....... ... .. .. . 337
Subdivision 2 Filing employment claims

522C Filing employmentclaim ............. ... ... ... ...... 337
Subdivision 3  Conciliation of employment claims

522D Suspension of conciliation process if application to court . . . 338
522E Conciliation certificate ............. ... ... ... ... ... 338
522F Record of conciliation agreement . .................... 338
522G Abandonment of conciliation ............. ... ... ... ... 339
Subdivision 4 Hearing of employment claims

522H Notice of intention to defend employment claim .......... 339
522| Ending employment claim proceedingsearly ............ 340
522J Setting hearing date for employment claim .............. 340
522K Procedure for hearing of employmentclaim ............. 340
5221 No cross claim in proceeding for employment claim . ... ... 341
522M Failure to appear in an employment claim .............. 341

Subdivision 5

Miscellaneous

Page 24



Uniform Civil Procedure Rules 1999

Contents
522N Particular rules do not apply to employment claims .......... 342
Division 3 Settlement conferences
523 Court may require settlement conference .................. 343
524 Holding settlement conference .......................... 344
525 Failure to attend settlement conference ................... 345
526 General directions about settlement conferences ............ 346
Chapter 14 Particular proceedings
Part 1 Account
527 Orderforaccount ......... .. .. . ... i 346
528 Directions .. ... . . 347
529 Serviceofjudgment .. ...... ... ... . 347
530 Form and verification ... ...... ... .. .. ... ... ... ... 348
531 Filingandservice ........... ... .. .. . ... 348
532 Challengingaccount . ......... ... iuiririiiinnnnnan... 349
533 WItNESS . . e 349
534 AlloWwanCes . ... ... 349
535 Delay . ... 349
536 Before whom accounttaken ............. ... ... ... .. ... 349
537 Powers exercisable on taking account .................... 349
538 Classinterests . ... 350
539 Referencetocourt ........ . ... . .. ... . 350
540 Certificate astoaccount ........ ... ... . ... ... ... ..., 350
541 Further consideration .......... ... ... ... ... .. ... ... .... 351
542 Procedure forinquiries ........... ... ... i 351
543 Directions .. ... ... 352
Part 2 Personal injury and fatal accidents
544 Definitionforpt2 ... ... . 352
545 Applicationof pt2 ... ... ... . . 352
546 Waivingcompliance ............. ... ... .. .. i, 352
547 Plaintiff's statement of lossanddamage .. ................. 352
548 Plaintiff's statement must identify particular documents ....... 354
549 Plaintiff's statement must be accurate ... .................. 356
550 Defendant’s statement of expert and economic evidence . . . . .. 356

Page 25



Uniform Civil Procedure Rules 1999

Contents
551 Defendant’s statement must identify particular documents . . 356
552 Defendant’s statement must be accurate ............... 358
553 Conference if personal injury damages claim ............ 358
554 INSUIerS . . 359
555 Privilege . . . ... 360
556 Pleadings . . ... 360
557 COStS - o 360
558 Assessmentofdamages ............ ... ... 360
Part 3 Moneys in court
560 Payment or deposit of money incourt .................. 361
561 Disposal of moneyincourt ............ ... ... ... ..... 362
Part 4 Judicial review
564 Definitionsforpt4 ......... .. . . 362
565 Applicationof pt4 ... ... ... . .. 362
566 Form of application for statutory order of review .......... 362
567 Form of application forreview ........................ 363
568 Application for statutory order of review and for review ....363
569 Relief based on application for review if application made for statutory
orderofreview ........... . ... i 363
570 Filingdocuments ............ . ... ... . i 364
571 Setting directions hearing . .......... ... ... ... ... . ... 365
572 Service onotherparties .......... .. ... ... ... 365
573 Orders and directions at directions hearing ... ........... 365
574 Hearing and determination of application at directions hearing if parties
AQIEE . . 366
575 Non-appearance of parties at directions hearing ......... 366
576 Application for dismissal or stay at directions hearing . . . . .. 367
577 Application for dismissal to be made promptly ........... 367
578 Application for costs order at directions hearing .......... 367
579 Orders or directions about or for proceeding to be sought at directions
hearing ... .. 368
580 Additional requirements for order of certiorari . ........... 368
581 No proceeding in relation to things done under mandamus order 368
582 Consolidation of proceedings for prerogative injunctions . . .368

Page 26



Uniform Civil Procedure Rules 1999

Contents

583 Proceedings in relation to statements of reasons ............ 368
584 Application by unincorporatedbody ...................... 369
585 Proceeding for declaration or injunction . .................. 370
Part 5 Habeas corpus
586 Definitions forpt5 . ... .. . 370
587 Applicationof pt5 ... ... . 370
588 Originating process ...............iiiiiiinn .. 370
589 Applicationtocourt .......... ... ... . 370
590 Parties . ... e 371
591 Formand procedure .......... ... . ... ... 371
592 Procedure on application . . ........ ... ... .. ... ... 371
593 Return of writ of habeas corpus . .......... ... ... ... ... 372
594 Enforcement ....... .. ... .. 372
595 Formofwrit ..... ... ... . 373
Part 6 Trans-Tasman proceedings
Division 1 Preliminary
595A Definitionforpt6 ......... .. . . 373
595B Interpretation ......... ... . ... 373
595C Applicationof pt6 . ... ... ... .. 374
Division 2 Starting proceedings and applications in proceedings
595D g;irting proceeding for order under Trans-Tasman Proceedings Act
595E Applications in proceeding under Trans-Tasman Proceedings Act 375
Division 3 Subpoenas
595F Application for leave to serve subpoena in New Zealand . ..... 375
595G Application to set aside subpoena . . ...................... 377
595H Application for issue of certificate of noncompliance with subpoena 377
Division 4 Registration and enforcement of NZ judgments
595| Notice of registration of NZ judgment ..................... 378
595J Application for extension of time to give notice of registration of NZ

judgment ... 378
595K Enforcement of registered NZ judgment . .................. 379
595L Application to set aside registration of NZ judgment .. ........ 380
595M Applications relating to a stay of enforcement of registered NZ judgment

Page 27



Uniform Civil Procedure Rules 1999

Contents

380
Division 5 Remote appearances
595N Application for order for use of audio link or audiovisual link 381
Chapter 15 Probate and administration, and trust estates
Part 1 Introduction
596 Definitionsforch 15 . ... ... ... . ... i 381
Part 2 Grants
597 Applicationforgrant ........... .. ... . .. oL 382
598 General notice of intention to apply forgrant ............ 382
599 Requirements for notice of intention to apply for grant .. ... 383
600 Registrar may make inquiries ............ ... ... ... ... 383
601 When registrar may makegrant ...................... 383
Part 3 Probate and letters of administration with the will
602 Contents of supporting affidavit .. ..................... 384
603 Priority for letters of administration with the will . ......... 385
604 Evidence of proper attestationof will . . ................. 386
605 Interlineations, alterations and erasures ................ 387
606 Documents mentioned in or attachedtowill ............. 387
607 Wills made by blind or illiterate persons ................ 388
608 Marginalnote . .......... ... . . 388
Part 4 Letters of administration on intestacy
609 Contents of supporting affidavit onintestacy . .. .......... 388
610 Priority for letters of administration .................... 389
611 Grant to attorney of absent person or person without prior right 390
612 Court not to make grant on intestacy within 30 days after death 390
613 Limited administration ............. ... ... ... ... ... .. 390
614 Limited and special administration .................... 391
Part 5 Resealing grants under British Probates Act 1898
615 Applicationofpart ......... ... ... ... . 391
616 Who may apply for reseal of foreigngrant .............. 391
617 Notice of intention to apply forreseal .................. 391
618 Production of grant and testamentary papers ............ 392
619 Special, limited and temporary grants . ... .............. 392

Page 28



Uniform Civil Procedure Rules 1999

Contents
620 Notice to originalcourt . . .......... ... ... ... ... ... ... 392
Part 6 Certain proceedings under the Public Trustee Act 1978
621 Orderto administer .......... . .. 392
622 Revocation of order to administer . ....................... 393
Part 7 Caveats
623 Definitionsforpt7 ... ... . . 393
624 Caveats by person objecting .. .......... ... ... ... ... ... 393
625 Caveatprocedure . ............uuiiiininiianneann. 394
626 Settingasidecaveat ............ ... .. ... . L 395
627 Withdrawal of caveat . ............ ... .. i, 396
628 Effect of caveat fledondayofgrant ................... ... 396
Part 8 Contested proceedings
629 Definitionsforpt8 ........ ... . 396
630 Applicationof pt8 . ... ... ... . ... 396
631 Statement of nature of interest ... ... ... .. oL 397
632 Affidavitof scripts ... .. ... 397
633 Notice to persons with beneficial interest .................. 398
634 Notice of intentiontointervene . ............ ... ... .. ... 398
635 Claimtonamedefendants ................ ... ... ... .... 398
636 Granttobefiled ....... ... ... 398
Part 9 Miscellaneous
637 SUDPOENAS ... 399
638 Administration pending proceedings . ..................... 399
639 Grants to YOUNG PErsONS . . ..o v vt i i 400
640 Proofinsolemnform ........ ... ... . .. . .. . . . i 400
641 Notice of revocation or alteration of resealed Queensland grant 401
642 Revocation of grants and limited grants ................... 401
643 Relief against neglect or refusal by executor, administrator or trustee

402

Part 10 Assessment of estate accounts
Division 1 Preliminary
644 Definitions forpts 10and 11 . .......... ... ... ... ... .. ... 402
Division 2 Applying for orders for filing, assessing and passing estate

accounts etc.

Page 29



Uniform Civil Procedure Rules 1999

Contents
645 Application by beneficiary for filing, assessing and passing estate
ACCOUNt . .. 404
646 Requirements for making application for filing, assessing and passing
estateaccount ............. ..o 405
647 Application by trustee for assessing and passing estate account 406
648 Requirements of estate account . ............ .. ... .. .. 407
649 Filing estate account and notice of objection ............ 408
650 Referral of issue to costs assessor . ................... 409
Division 3 Assessment of estate accounts
651 Procedure onassessment .. .......... ... ... . ... 410
652 Powers of account assessor . ..............c. .. 411
653 No participationby party . .......... ... ... ... .. .. 411
654 Issue or question arising ................ ... 412
655 Notice of adjournment .. ....... ... . ... ... ... ... ... .. 412
656 Conflictofinterest . .......... ... ... ... .. ... 412
657 Certificate of account assessment .................... 413
657A Written reasons fordecision ............. ... ... ...... 414
Division 4 Passing estate accounts
657B Passing estate account .. ......... ... ... . ... .. L. 414
Division 5 Commission
657C Application for commission . ........... ... ... .. 415
657D Court may require filing of estate account . . ............. 416
657E Decision on application for commission ................ 416
657F Otherordersand agreements ........................ 417
Part 11 Account assessors
657G Eligibility . ... 417
657H Application . ... . 418
657I Appointment ... ... .. 418
657J Ongoing disclosure of adverse matters and updated details 419
657K List of account assessors .............. ..., 419
657L Charges for account assessments . ................... 420
657M Ending an appointmentby request .................... 420
657N Ending an appointment for sufficient reason ............. 421
6570 Effect of ending of appointment or notice about possible ending of

Page 30



Uniform Civil Procedure Rules 1999

Contents

appointment . ... ... 421
Chapter 16 Orders
658 General ... .. 422
659 dJudgment . ... 422
660 Order .« o 422
661 Filinganorder ... .. . . 423
662 Certified duplicate of filedorder . . .. ...... ... ... ... ... .... 424
663 Reasonsfororder ........... ..., 424
664 Delivery of reserved decision by a different judicial officer ... .. 424
665 Time forcompliance ............. .. .. 425
666 Consentorders ......... ..ot 425
667 Settingaside .......... ... 426
668 Matters arising afterorder . ......... ... ... ... Ll 426
669 Appointmenttosettle . . ........ ... .. 427
Chapter 17 Security for costs
670 Securityforcosts . ....... .. 428
671 Prerequisite for security forcosts ............ ... ... ... ... 428
672 Discretionary factors for security forcosts ................. 429
673 Way security given . ... 429
674 Stayordismissal . .......... .. 430
675 Setting aside orvaryingorder .............. ... . ... ... 430
676 Finalising security . ......... .. .. i 430
677 Counterclaims and third party proceedings ................. 431
Chapter 17A Costs
Part 1 Preliminary
678 Applicationof ch 17A . . .. ... . 431
679 Definitions forch 17A . ... ... .. . 432
Part 2 Costs of a proceeding
Division 1 Costs of a proceeding generally
680 Entitlementto recovercosts ......... ... ... .. . .. 433
681 General rule aboutcosts . ........... ... ... i 433
682 General provision aboutcosts .. ............ ... ... ... .. 433
683 Costs in proceeding before Magistrates Court .. ............ 434

Page 31



Uniform Civil Procedure Rules 1999

Contents
684 Costs of question or part of proceeding ................ 434
685 Costs if further proceedings become unnecessary ........ 434
686 Assessment of costs withoutorder . ................... 434
687 Assessed costs to be paid unless court orders otherwise . . . 435
688 Costs when proceeding removed to another court ........ 435
689 Costsinanaccount ......... ... .. 436
690 Lawyersdelay orneglect .......... ... ... ... . ... ... 436
691 Australian lawyerscosts ......... ... .. . o 436
692 Amendment ... ... 437
693 Applicationinaproceeding ........... ... ... ... ... ... 437
694 Defaultjudgment . ......... ... ... ... .. .. .. .. ... ... 437
695 Extending or shorteningtime ......................... 437
696 Costs of inquirytofindperson . ....................... 437
697 Costs of proceeding inwrongcourt . ................... 438
698 Reservedcosts ............ i 438
699 Receivers costs . ...... ... . .. 438
700 Trustee ..o e 438
700A Estates of deceased persons andtrusts ................ 439
Division 2 Basis of assessment of costs of a party in a proceeding
701 Applicationofdiv2 ....... ... ... ... . 439
702 Standard basis of assessment ............. ... ... ... 440
703 Indemnity basis of assessment .. ..................... 440
704 Trustee ... . e 441
Part 3 Assessment of costs other than under the Legal Profession Act
2007
Division 1 Before application
705 Costsstatement ........... ... .. ... . . . ... 441
706 Objection to costs statement .. ....................... 441
707 Consentorder ............uuiiiiiiniiii i 442
708 Default assessment if no objection to costs statement . . . .. 442
709 Setting aside default assessment . .................... 443
709A Failure to serve costs statement . ..................... 443
Division 2 Application

Page 32



Uniform Civil Procedure Rules 1999

Contents
710 Application for costs assessment . .......... ... ... . ... ... 444
711 Service of application .......... ... ... . .. i .. 445
712 Agreed COStS @SSESSOr . .. ... .. i 445
713 Costs assessorifnoagreement ......................... 446
713A Service of order appointing costs assessor . .. .............. 446
Division 3 Assessment
714 Powers of an assessing registrar . ....................... 446
715 Powers of a costs assessor . . ... 447
716 No participationby aparty . ......... ... ... . o 447
717 Issue orquestionarising .............. . ... 447
718 Notice of adjournment .. ........ ... ... ... ... ... ... 448
719 Conflictofinterest . ......... .. .. . . . 448
720 Procedureonassessment .. .......... ... ... 448
721 Discretion of a costsassessor . ... ..., 449
722 Assessment mustbe limited ............ ... ... ... ... 450
723 Disbursementorfeenotpaid ........................... 450
724 Professional charges and disbursements .................. 450
725 Parties with same lawyer . ......... ... ... ... . ... ... .. ... 451
726 Counsel’s advice and settling documents .................. 451
727 Evidence . ... ... .. 451
728 Solicitoradvocate ......... ... .. ... 451
729 Premature brief . ... ... .. . . 452
730 Retainerofcounsel .......... ... ... ... . . .. . . ... 452
731 Refresherfees .. ... .. 452
Division 4 Costs of assessment and offers to settle
732 Costsofassessment . ..., 452
733 Offertosettlecosts .......... ... i 453
734 Acceptance of offertosettlecosts ....................... 453
735 Reduction of morethan 15% . ... .. ... ... ... . ... 454
Division 5 Certificate of costs assessor
736 Agreementastocosts.............. .. ... L. 454
737 Certificate of assessment .............. ... ... ... ... .... 455
737A Information about outcome of costs assessment ............ 455

Page 33



Uniform Civil Procedure Rules 1999

Contents
738 Written reasons fordecision ............. ... ... ... .. 455
Division 6 After assessment
739 Applicationofdive ........... ... ... ... .. ... 456
740 Judgment for amount certified . .. ......... ... ... .. ... 456
741 Costsmaybesetoff ......... ... ... ... ... .. ... ... 457
742 Reviewbycourt . ...... ... ... ... . 457
Part 4 Assessment of costs under the Legal Profession Act 2007
743 Definitionforpt4 . ... ... ... .. 458
743A Application for costs assessment ..................... 459
743B If recovery proceedings started . .. .................... 460
743C Court may direct preparation of itemised bill .. ........... 460
743D Notice of application ............ ... ... ... ... .... 460
743E Agreed CcoSts @SSESSOr .. ... ... 461
743F Costs assessorifnoagreement . ..................... 461
743G Directionshearing ............ ... ... .. ... ... .... 462
743H Application to court for directions after certificate of assessment filed
463
743l Application of otherrules . ......... ... ... ... ... ... ... 463
Part 5 Costs assessors
743J Eligibility . ... 464
743K Application .. ... e 464
743L Appointment ... ... ... 465
743M Ongoing disclosure of adverse matters and updated details 465
743N List of costs @assessors ............. i, 466
7430 Charges for costs assessments . ..................... 466
743P Ending an appointmentby request .................... 467
743Q Ending an appointment for sufficientreason . ............ 467
743R Effect of ending of appointment or notice about possible ending of
appointment . .. ... 468
Part 6 Transitional rules about costs
743S Old basis for taxing costs equates to new basis for assessing costs 469
Chapter 18 Appellate proceedings
Part 1 Appeals to the Court of Appeal
Division 1 Preliminary

Page 34



Uniform Civil Procedure Rules 1999

Contents
744 Definitionforpt1 ... ... . 469
745 Applicationof pt1 . ... ... ... 469
Division 2 Procedural
746 Starting appeal or making application for new trial ........... 470
747 Content of notice ofappeal ............. ... ... ... ... .... 470
748 Timeforappealing .. ... 471
749 Partiestoappeal ......... .. . . . 471
750 Inclusion, removal or substitutionof party . ................. 471
751 Amendment of notice ofappeal . ......... ... ... .. ... 472
752 SEIVICE .ot 472
753 Directions conference with registrar . ..................... 472
754 Crossappeals . ..........uiiii 472
755 Notice of crossappeal ........ ... ... .. i 472
756 Effect of notice of crossappeal . ......... ... ... ... .. ... 473
757 Affirmationonotherground . ........... ... ... ... ... ... 473
758 Appeal booK ... ... .. 474
759 Registry preparation of appeal book ...................... 474
760 Settingadateforappeal ......... ... ... .. . ... 476
Division 3 Powers
761 Stay of decisionunderappeal ............ ... ... .. .. ..., 476
762 Dismissalbyconsent . ......... . ... ... . . . . i, 476
763 Appeals from refusal of applications made in the absence of parties 477
764 Consentordersonappeal ........... ... .. ... 477
765 Nature of appeal and application fornew trial . .............. 478
766 General POWEIS . .. it 478
767 Exercise of certain powers by judge of appeal .............. 480
768 Matter happening in othercourt ......................... 480
769 Insufficient material .......... ... ... .. . . 480
770 New trial .. ... 481
771 Assessment of costsofappeals ......................... 481
772 Security forcosts ofappeal ............ ... L. 481
773 Way security for costs of appealtobegiven . ............... 482
774 Effect of failure to give security for costs of appeal ........... 482

Page 35



Uniform Civil Procedure Rules 1999

Contents

775 Effect of failure to prosecute appeal ................... 482
Division 4 Miscellaneous

776 Appeals from outside Brisbane ....................... 483
777 Registrar may publish certain decision ................. 483
Part 2 Applications and cases stated to Court of Appeal

Division 1 Applications to Court of Appeal

778 Application in appeal orcase stated ................... 484
779 Procedure ......... ... 484
780 Documents for application .. ............. ... ... .. ... 484
Division 2 Cases stated

781 Form and contents of case stated ... .................. 484
Part 3 Other appeals

782 Applicationof pt3 ........ .. . .. 485
783 Procedure for appeals to District Court from Magistrates Court 485
784 Procedure for appeals to a court from other entities .. ... .. 486
785 Application of rules to appeals and cases stated under this part 487
786 Notice ofappeal ........ ... .. 487
787 Procedure for hearing appeal underr786 .............. 488
788 Consentorder ........ ... 488
789 Registrar may give directions . ....................... 488
790 Preparationforhearing ......... ... ... ... ... ... ... 489
791 Rehearing after decision of judicial registrar or registrar . . . . 489
792 Leavetoappeal ........ .. 490
Chapter 19 Enforcement of money orders

Part 1 Preliminary

793 Definitionsforch19 . ... .. ... ... . ... ... . .. 490
794 Enforcement of moneyorders ............ ... ... ...... 492
795 Enforcement by or againstanon-party ................. 492
796 Conditionalorder . ....... ... 492
797 Amount recoverable from enforcement ................. 493
798 Separate enforcementforcosts ............... ... ... 493
799 Enforcementperiod . ......... ... .. ... . .. 493
800 Stay of enforcement . ....... ... .. 494

Page 36



Uniform Civil Procedure Rules 1999

Contents

801 Where to enforce moneyorder .......... ... ... ... ... ... 494
802 Enforcing money order in differentcourt . .................. 495
Part 2 Enforcement hearings
803 Purpose of enforcementhearing . ........................ 496
804 When an enforcement hearing may takeplace . ............. 496
805 Application for end of trial enforcement hearing ............. 496
806 Outcome of application for end of trial enforcement hearing . ... 496
807 Statement of financial position ........... ... ... ... .. .. 497
808 Enforcement hearing after money orderismade ............ 498
809 Person to whom enforcement hearing summons may be directed and

SBIVICE . ottt 499
810 Location for enforcementhearing ............. ... ... ..... 500
811 Conductmoney ... ... 500
812 SUDPOENA .. 501
813 Enforcementhearing ........ ... ... . .. . 501
814 Orders at enforcementhearing ........... .. ... ... ...... 502
815 Failure or refusal in relation to statement of financial position or

enforcementhearing ............ ... ... . .. 502
816 Enforcement hearingwarrant ............ ... ... ... ... ... 503
Part 3 Enforcement warrants generally
817 Procedure ......... ... . . 504
818 Deceased enforcementdebtor .......................... 505
819 Application to set aside enforcement ..................... 505
820 Issue and enforcement of enforcementwarrant . ............ 505
821 Renewal of enforcementwarrant ........................ 506
822 Return of particular enforcementwarrant .................. 507
823 Priority of enforcementwarrants ............. ... ... ... ... 507
824 Enforcement throughout Queensland .. ................... 508
825 Concurrent enforcement warrants—Magistrates Court ... ... .. 508
826 Enforcement beyond the district ......................... 508
827 Cross Orders ... ...v i 509
Part 4 Enforcement warrants for seizure and sale of property
828 Seizure of property under enforcement warrant ............. 509
829 Order of selling property . ........... ... 510

Page 37



Uniform Civil Procedure Rules 1999

Contents
830 Payment by enforcement debtor before sale ............ 511
831 Storage beforesale ........... ... ... ... L. 511
832 Natureofsale ......... ... . ... . i, 511
833 Sale at best price obtainable . ............ ... ... ... 513
834 Advertising . . ... ... 513
835 Postponementofsale ............. ... ... .. ... ... 515
836 Accountability for, and distribution of, money received . .. .. 515
837 Reserve price provisions .. .......... .. ... 515
Part 5 Enforcement warrants for redirection of debts
Division 1 General
839 Applicationof pt5 ... ... .. . . 516
840 Debts that may be redirected under enforcement warrant ..516
841 Attendance of, or information about, the enforcement debtor 517
842 When debt redirected under enforcement warrant ........ 517
843 Payment to enforcement debtor despite redirection . ... ... 518
844 Third person disputes liability ........................ 518
845 Claimby otherperson . .......... ... ... ..., 518
846 Discharge of the thirdperson ........................ 519
Division 2 Regular redirections from financial institutions
847 Applicationofdiv2 ......... ... .. ... .. 519
848 Procedure for issue of enforcement warrant for regular redirection 519
849 Content of enforcement warrant for regular redirection . . . .. 520
850 Service of enforcement warrant for regular redirection . . . .. 520
851 Financial institution to make payments ................. 521
852 Enforcement debtor not to defeat enforcement warrant . . . .521
853 No other enforcement while regular redirection .......... 522
854 Setting aside, suspending or varying enforcement warrant for regular
redirection . ...... ... ... 522
Part 6 Enforcement warrants for redirection of earnings
855 General . ... 523
856 Procedure for issue of enforcement warrant redirecting earnings 523
857 Attendance of, or information about, the enforcement debtor 524
858 Content of enforcement warrant redirecting earnings . . . . .. 524

Page 38



Uniform Civil Procedure Rules 1999

Contents

859 Service of enforcement warrant redirecting earnings ......... 525
860 Employertomake payments . ............ ... ... . . .. 525
861 No enforcement while redirection of earnings . .............. 526
862 Setting aside, suspending or varying enforcement warrant redirecting

BaAMINGS . & ottt e 526
863 Cessation of enforcement warrant redirecting earnings .. ..... 527
864 Two or more warrants redirecting earnings inforce .......... 528
865 Person served is not enforcement debtor’'s employer ... ...... 528
866 Person ceases to be enforcement debtor’'s employer ......... 528
867 Directions . ...... . .. 529
Part 7 Order for payment of order debt by instalments
868 Order may authorise payment by instalments .. ............. 529
869 Prerequisites for instalmentorder ........................ 530
870 No enforcement warrant to issue while instalment order ... ... 530
871 Discharge or variation of instalmentorder . ... .............. 531
872 Cessation of instalmentorder ............ ... ... ... .... 531
Part 8 Enforcement warrants for charging orders
874 Applicationof pt8 . ... ... ... ... 532
875 Issueofwarrant . ... ... ... ... 532
876 Effectofwarrant ......... ... . ... . 532
877 Enforcement debtor dealing with charged property .. ......... 533
878 Issuer dealing with charged property ..................... 533
879 Application to enforcecharge ............ ... ... ... ... ... 533
880 Partnership property . ......... .. 534
Part 9 Money in court and stop orders
881 Moneyincourt . ........ .. 534
882 Stop orders on money and securitiesincourt . .............. 534
Part 10 Enforcement warrants for appointment of a receiver
883 Applicationof pt10 .. ... ... . . 535
884 General provisions relating to receiversapply .............. 535
885 Enforcementofamoneyorder ........... ... . ... ... .. ... 535
886 Relevant considerations for appointment .................. 535
887 INQUINY e 536
888 Receivers powers . ......... .t 536

Page 39



Uniform Civil Procedure Rules 1999

Contents

Part 11 Enforcement officer

889 Return of enforcementwarrant . ...................... 536
Chapter 20 Enforcement of non-money orders

Part 1 Preliminary

890 Definitionforch20 ........ ... .. . ... ... .. .. 537
891 Enforcement of non-moneyorders .................... 537
892 Enforcement by or againstanon-party ................. 537
893 Amount recoverable from enforcement . ................ 537
894 Enforcementperiod . ..... ... . ... .. 538
895 Stay of enforcement . ...... ... ... .. .. ... 538
Part 2 Enforcement of particular non-money orders

896 Order for possessionofland . ........................ 539
898 Order to perform or abstain fromanact ................ 539
899 Substituted performance . ........... ... . oL 540
900 Undertakings .......... ... 540
904 Prerequisite to enforcement by contempt or seizing property 541
905 Conditionalorder . ........... i 542
Part 3 Enforcement warrants generally

906 Procedure ............ i 542
907 Application to set aside enforcement .................. 543
908 Issue and enforcement of enforcement warrant .......... 543
909 Renewal of enforcementwarrant ..................... 544
910 Return of enforcementwarrant . ...................... 544
911 Priority of enforcementwarrants ...................... 545
912 Enforcement throughout Queensland .................. 545
Part 4 Enforcement warrants for possession

913 Prerequisites to enforcement warrant for possession .. . ... 545
914 Procedure . .... ... ... 546
915 Enforcement warrant for possession . .................. 546
Part 5 Enforcement warrants for delivery of goods

916 Enforcement warrant for seizure and delivery of goods . . ..546
Part 6 Enforcement warrants for seizure and detention of property
917 Property that may be seized under enforcement warrant . . . 547

Page 40



Uniform Civil Procedure Rules 1999

Contents

918

919

920

Part 7
Division 1
921
Division 2
922

923

924
Division 3
925

926

927

928
Division 4
929

930

931

932

Part 8
933

934

935

936

937

938

939

940

941

942

943

944

Prerequisite for enforcement warrant authorising seizure and detention

ofproperty ... .
Enforcement against officer of corporation .........
Return of seized property ......................

Contempt
Preliminary

Definitionforpt7 ....... .. ... ... ... ... .. ...,

Contempt in face or hearing of court

Arrest ...
Custody ...
Hearing ....... .. ..

Application for punishment for contempt

Applicationofdiv3 ............ .. ... ... ... ...
Procedureunderdiv3 ............. ... ... ......
Arrest ..
Application by registrar . ......... ... ... ... ...

General

Warrant .......... . .. .

Warrant for defendant’s arrest

Constitutionofcourt ..........................
Application .. ......... . . .
Issue of warrant for defendant'sarrest ............

Enforcement of warrant for defendant’s arrest

Costsof enforcement .........................
Service of warrantandclaim ....................
Record of enforcement . ......... ... ... ... ....
Procedure afterarrest . .......... .. ... .. .. . ...
Release of defendant .........................
COUMPOWENS . . ottt e
Failure to comply with conditions ................
Review . .. ... ..

........ 547
........ 547

........ 548

........ 548
........ 548
........ 549

........ 549
........ 549
........ 550
........ 550

........ 550
........ 551
........ 551
........ 552

........ 5562
........ 552
........ 552
........ 553
........ 553
........ 554
........ 554
........ 554
........ 555
........ 555
........ 556
........ 557

Page 41



Uniform Civil Procedure Rules 1999

Contents

945 Restriction on further applications ..................... 557
946 COStS « oo e 558
Part 9 Enforcement officer

947 Return of enforcementwarrant . ...................... 558
Chapter 20A Reciprocal enforcement of foreign judgments

Part 1 Preliminary

947A Definitions forch 20A ... ... .. ... ... . .. . . .. 558
947B Application of rules and practices ofcourt . .. ............ 559
Part 2 Reciprocal enforcement of foreign judgments

947C Definitionforpt2 . ....... .. ... . . 559
947D Application for registration of judgment . ................ 559
947E Evidence in support of application . .................... 559
947F Security for costs of application . ...................... 561
947G Order forregistration . ......... ... ... . ... . . ... 561
947H Registerof judgments ............ ... ... ... .. ... 562
947| Registration of judgments .............. ... ... ...... 562
947J Notice of registration ............ ... ... ... ... .... 562
947K Details of service to be writtenon notice .. .............. 562
947L Application to set aside registration of judgment ... ....... 563
947M Enforcement of judgment .......... ... ... .. ... ... 563
Part 3 Reciprocal enforcement of Australian judgments

947N Certificate of judgment .......... ... ... .. .. ... . ... 564
Chapter 21 Interpleader orders

Part 1 Interpretation

948 Definitionsforch 21 .. ... .. ... .. . 565
Part 2 Stakeholder’s interpleader

949 Stakeholder'sinterpleader . ............. ... ... .. ..., 565
Part 3 Enforcement officer’s interpleader

950 Enforcement officer's interpleader . . . .................. 566
951 Failure to give notice of claim . ....................... 566
952 Notice to enforcement creditor ....................... 567
953 Admissionofclaim .......... ... ... ... ... 567
954 Enforcement officer’s interpleader application ........... 568

Page 42



Uniform Civil Procedure Rules 1999

Contents
955 Action against enforcement officer or enforcement creditor .... 568
Part 4 Interpleader orders
956 Defaultby claimant ........ ... ... ... ... . .. .. ... ... 569
957 Neutrality of applicant . ......... ... ... ... ... ... 569
958 THal o e 570
959 Disposal of moneyincourt ......... ... ... .. .. .. .. .. ... 570
Chapter 22 Documents, registry and solicitors
Part 1 Documents
Division 1AA Preliminary
959A Definitionsforpart ......... ... ... 570
959B Service providers . . ... ... 571
Division 1 General provisions about documents to be filed
960 Applicationofdivl ... ... ... . . 571
961 Layout ... .. 571
962 Figuresmaybeused ......... ... ... .. .. .. ... . . ... 572
963 Altzerations to documents other than affidavits and statutory declarations

57

963A Alterations to statutory declarations ...................... 573
964 Serialnumber . ... ... 574
965 COPIES . vttt 574
966 Giving copies to other parties . .......... ... ... ... . ... 574
Division 2 Filing documents
967 How documents may befiled .................... ... .... 575
967A g%\g of affidavits and statutory declarations made using counterparts
968 Filing documents personally ................ ... ... ...... 576
969 Filing documents by post . ... ... ... ... .. L 576
969A Electronically filing documents .......................... 577
970 Affidavitof debtbypost . ...... ... .. . 578
972 Court fees if state-related party . ............ ... ... ...... 578
973 Scandalous material . ......... .. ... .. . i 578
Division 3 Other provisions about documents
974 Formofnotices .......... . ..o 579
975 Use of approved forms . ......... .. ... . i 579

Page 43



Uniform Civil Procedure Rules 1999

Contents
Division 4 Particular provisions for electronically filed documents
975A Application of particular provisions to electronically filed documents 579
975B Retention and status of document electronically filed .. . ... 581
975C Electronic filing of affidavits and statutory declarations . . . .. 581
975D Particular affidavits and statutory declarations taken to be filed 582
975E Approvals of principal registrar .. ..................... 583
Division 5 Retention of particular documents under Oaths Act 1867
975F Minimum period for retention of original physical version—Oaths Act
1867, 5 31Y .o 583
Division 6 Inspection and copying of filed documents
975G Definition for division .......... ... .. ... . o o, 584
975H Inspection and copying of documents filed in proceedings . .584
975l Application for order permitting inspection of particular documents filed
inproceedings . ....... ... 586
Part 2 Registry
976 Officehours . ... .. 587
977 Registrarto keeprecords ............ ... ... ... 587
978 Issueof documents . ......... ... . ... ... 588
978A Issuing documents electronically . ..................... 588
979 Issue of commissions ............ ... 588
982 Referral to judge or magistrate .. ..................... 588
983 Admiralty ... ... 589
984 Clerks ..o 589
984A Disposal of exhibits .. ......... ... ... ... ... .. 589
Part 3 Solicitors
985 Solicitorsact ........ ... . . 591
986 Change between acting personally and acting by solicitor . .591
987 Change of solicitor . .. ......... ... ... .. 592
988 Removal of solicitorby court .. ........ ... ... .. .. .... 593
989 Solicitor struck off or suspended . ..................... 593
990 Application for leave to withdraw as solicitor . .. .......... 593
991 Leave to withdraw as solicitor . ....................... 594
992 Effect of leave to withdraw as solicitor ................. 595
993 Withdrawal of townagent ........................... 595

Page 44



Uniform Civil Procedure Rules 1999

Contents
994 Crownsolicitoretc. .......... ... .. . 595
Chapter 23 Proceedings under Corporations Act, Cross-Border Insolvency Act
2008 (Cwith) or ASIC Act
995 Rules for proceedings under Corporations Act, Cross-Border Insolvency
Act 2008 (Cwlth) or ASIC Act . ... .. 596
Chapter 24 Transitional provisions
Part 1 Provision for Uniform Civil Procedure Amendment Rule (No. 1) 2004
996 Transitional provision . .......... ... .. . . i 596
Part 2 Provision for Uniform Civil Procedure Amendment Rule (No. 1) 2005
997 Transitional provision . .......... ... . . . . . i 597
Part 3 Provision for Queensland Civil and Administrative Tribunal
(Jurisdiction Provisions) Amendment Regulation (No. 1) 2009
998 Proceeding forclaim started . ............ ... ... ... ..... 598
Part 4 Provision for Civil and Criminal Jurisdiction Reform and
Modernisation Amendment Act 2010
999 Transitional provision . .......... ... ... .. i 599
Part 5 Provision for Uniform Civil Procedure (Fees) and Other Legislation
Amendment Regulation (No. 1) 2011
1000 Transitional provision ........... . ... . . i 599
Part 6 Provision for Uniform Civil Procedure Amendment Rule (No. 1) 2011
1001 Transitional provision ......... ... ... . . . i 599
Part 7 Transitional provision for Uniform Civil Procedure Rules and Other
Legislation Amendment and Repeal Regulation (No. 1) 2018
1002 Existing service providers . ........... .. ... ... oL 600
Part 8 Transitional provision for Uniform Civil Procedure (Offers to Settle)
Amendment Rule 2023
1003 Costs in relation to offerstosettle . ....................... 600
Schedule 1A Rules for proceedings under Corporations Act or ASIC Act 601
Part 1 Preliminary
1.1 Shorttitle . ... 601
1.2 Notesintext ........ .. . . i 601
1.3 Application of these rules and other rules of the court ........ 601
1.4 Expressions used in Corporations Act .................... 602
15 Definitions fortheserules ........ ... ... . ... ... ... ... . ... 603
1.6 Referencestorulesandforms .......................... 603
1.7 Substantial compliance withforms . ...................... 603

Page 45



Uniform Civil Procedure Rules 1999

Contents

1.8 Court’s power to give directions . ..................... 604

1.9 Calculationoftime . ......... ... ... ... . . 604

1.10 Extension and abridgementoftime .................... 605

Part 2 Proceedings generally

2.1 Title of documents in a proceeding—form 1 ............. 605

2.2 Originating application and interlocutory application—forms 2 and 3
605

2.3 Fixingofhearing ........ ... ... .. . . i 606

24 Supporting affidavits . ........... .. 606

2.4A Application for order setting aside statutory demand (Corporations Act, s
459G) 607

25 Affidavits made by creditors . ............ ... ... ... 607

2.6 Formof affidavits . ....... ... ... ... . 608

2.7 Service of originating application or interlocutory application and
supporting affidavit ........... ... ... L 608

2.8 Notice of certain applications to be givento ASIC ........ 609

29 Notice of appearance (Corporations Act, s 465C)—form 4 . .610

2.10 Intervention in proceeding by ASIC (Corporations Act, s 1330)—form 5
611

212 Proof of publication ........... ... ... ... ... . .. ... ... 611

2.13 Leave to creditor, contributory, officer or interested person to be heard
612

2.14 Inquiry in relation to corporation’s debtsetc. ............. 613

215 Meetings ordered by thecourt . .. ..................... 613

Part 3 Compromises and arrangements in relation to Part 5.1 bodies

3.1 Applicationof pt3 ........ ... . ... . 613

3.2 Nomination of chairperson formeeting ................. 613

3.3 Order for meetings to identify proposed scheme ......... 614

3.4 Notice of hearing (Corporations Act, ss 411(4) and 413(1))—form 6 615

3.5 Copy of order approving compromise or arrangement to be lodged with
ASIC 615

Part 4 Process for seeking inquiry or order in relation to controller,
registered liquidator or external administration

41 Inquiry into conduct of controller (Corporations Act, s 423) .616

4.2 Order or inquiry in relation to registered liquidator or external

administration of company ............ ... ... .. 616

Page 46



Uniform Civil Procedure Rules 1999

Contents

Part 5

5.1
5.2

5.3

5.4

5.5
5.6
5.7
5.8
5.9
5.10

5.11
Part 6
6.1

6.2
Part 7
7.2

7.3

7.4

7.5

7.6
7.7
7.8

7.9

7.10

Winding up proceedings (including oppression proceedings where
winding up is sought)

Applicationof pt5 . ... .. .. 617
Affidavit accompanying statutory demand (Corporations Act, s
459E(3))—form 7 . . . . 617
Application for leave to apply for winding up in insolvency (Corporations
Act, SAB9P(2)) ... 618
Affidavit in support of application for winding up (Corporations Act, ss
459P, 462 and 464) . ... ... 618
Consent of liquidator (Corporations Act, s 5632(9))—form8 .... 619
Notice of application for windingup—form9 . ............... 619
Applicant to make copies of documents available ............ 620
Discontinuance of application for windingup ............... 620
Appearance beforeregistrar ......... ... .. o oL 620

Order substituting applicant in application for winding up (Corporations
Act,s465B)—form 10 . ... ... .. .. 620

Notice of winding up order and appointment of liquidator—form 11 621
Provisional liquidators (Corporations Act, part 5.4B)

Appointment of provisional liquidator (Corporations Act, s 472)—form 8
622

Notice of appointment of provisional liquidator—form 12 . ... .. 622
Liquidators

Vacancy in office of liquidator (Corporations Act, ss 473A and 499(3) and
Insolvency Practice Schedule (Corporations), s 90-15) ....... 623

Report to liquidator as to company’s affairs (Corporations Act, s 475)
624

Liquidator to file certificate and copy of settled list of contributories

(Corporations Act, s478) . ... .. 624
Release of liquidator and deregistration of company (Corporations Act, s
480(c) and (d)) -« v v v 625
Objection to release of liquidator—form 13 .. ............... 627
Report on accounts of liquidator (Corporations Act, s 481) ... .. 628

Application for payment of call (Corporations Act, s 483(3)(b))—form 14
628

Distribution of surplus by liquidator with special leave of court
(Corporations Act, s 488(2))—form 15 . ................... 628

Powers delegated to liquidator by the court (Corporations Act, s 488)
629

Page 47



Uniform Civil Procedure Rules 1999

Contents

7.11 Appointment of reviewing liquidator (Insolvency Practice Schedule
(Corporations), s 90-23(8)) .. ... .ottt 629

Part 8 Special managers (Corporations Act, part 5.4B)

8.1 Application for appointment of special manager (Corporations Act, s 484)
................................................ 630

8.2 Security given by special manager (Corporations Act, s 484) 630

8.3 Special manager’s receipts and payments (Corporations Act, s 484)
630

Part 9 Remuneration of office-holders

9.1 Remuneration of receiver (Corporations Act, s 425(1))—form 16 631

9.2 Determination of remuneration of external administrator (Insolvency
Practice Schedule (Corporations), s 60-10(1)(c) and (2)(b))—form 16
633

9.2A Review of remuneration determination for external administrator
(Insolvency Practice Schedule (Corporations), s 60-11(1)) . . 635

9.3 Remuneration of provisional liquidator (Insolvency Practice Schedule
(Corporations), s 60-16)—form 16 .................... 637

9.5 Remuneration of special manager (Corporations Act, s 484(2))—form 16
639

Part 10 Winding up generally

10.1 Determination of value of debts or claims (Corporations Act, s 554A(2))
641

10.2 Disclaimer of contract (Corporations Act, s 568(1A)) ...... 642

10.3 Winding up Part 5.7 bodies (Corporations Act, ss 583 and 585) and
registered schemes (Corporations Act, s 601ND) ......... 642

Part 11 Inquiries, examinations, investigations, and orders against person
concerned with corporation

111 Definitionforpt11 ......... .. ... . 642

11.2 Inquiries, examinations and investigations under Corporations Act, s
411(9)(b) or 423(3) or Insolvency Practice Schedule (Corporations),
divo0,sdivB ... ... 643

11.3 Application for examination summons (Corporations Act, ss 596A and
B96B)—form 17 . .. .. e 644

11.4 Service of examination summons . .................... 645

11.5 Discharge of examination summons ................... 645

11.6 Filing of record of examination (Corporations Act, s 597(13)) 646

11.7 Authentication of transcript of examination (Corporations Act, s 597(14))

646

Page 48



Uniform Civil Procedure Rules 1999

Contents

11.9
11.10
11.11

Part 11A

11A.1
Part 12

121

12.1A

12.1B

12.2

12.3

Part 14
14.1
Part 15
15.1

15.3
Part 15A
15A.1
15A.2
15A.3
15A.4
15A.5
15A.6
15A.7
15A.8

Inspection of record or transcript of examination or investigation under
Corporations Act, s 411 or 423 or Insolvency Practice Schedule

(Corporations), div90,sdivB ........................... 647
Entitlement to record or transcript of examination held in public . 647
Default in relation to examination ........................ 647

Service of application for order in relation to breaches etc. by person
concerned with corporation (Corporations Act, s 598) ........ 648

Warrants (Corporations Act, section 486B and part 5.4B, division 3,
subdivision B)

Arrest of person (Corporations Act, s 486B)—form 17A .. ... .. 649

Takeovers, acquisitions of shares etc. (Corporations Act, chapters
6 to 6D) and Securities (Corporations Act, chapter 7)

Service on ASIC in relation to proceedings under Corporations Act,

chapter 6,6A,6B,6C,6Dor7 .......... ... it 650
Reference to court of questions of law arising in proceeding before
takeovers panel (Corporations Act, s 659A) ................ 650
Notification to court if proceeding is commenced before end of takeover
bid period (Corporations Act, s659B) ..................... 650
Application for summons for appearance of person (Corporations Act, s
1071D(4))—form 18 . .. .. 651
Application for orders relating to refusal to register transfer or
transmission of securities (Corporations Act, s 1071F) ..... ... 651

Appeals authorised by Corporations Act

Appeals against acts, omissions or decisions ............... 652
Proceedings under the ASIC Act

Reference to court of question of law arising at hearing of ASIC (ASIC

ACt, SB1) .. 653
Application for inquiry (ASIC Act, ss 70,201 and 219) ........ 653
Proceedings under Cross-Border Insolvency Act 2008 (Cwith)

Application of part and other rules of the court .............. 653
Expressions used in Cross-Border Insolvency Act 2008 (Cwlth) 654
Application for recognition .. ......... . ... . o o 655
Application for provisional relief under Model Law, art 19 . ... .. 655
Registered liquidator's consenttoact ..................... 656
Notice of filing of application for recognition ................ 656
Notice of order for recognition, withdrawal etc. .............. 657
Relief after recognition .. ........ .. .. .. ... ... . ... 658

Page 49



Uniform Civil Procedure Rules 1999

Contents

15A.9 Application to modify or terminate order for recognition or other relief
658

Part 16 Powers of registrars

16.1 Powers of registrars . ......... ... .. . i 659

16.2 Reference byregistrar ... ...... ... ... ... oL 660

Part 17 Transitional provision for Uniform Civil Procedure (Corporations
Proceedings) Amendment Rule 2018

171 Transitional provision . ........... ... ... ... . . .. ... 660

Schedule 1B
Schedule 1C
Part 1

1

2

Part 2

Part 3

Schedule 1
Schedule 2
Schedule 3

Powers of the court that may be exercised by a registrar 663

Code of conduct forexperts ...................... 680
Preliminary

Purposeofcode ........ ... ... .. ... 680
Applicationofcode ......... ... .. ... ... 680

Duty to comply with orders and directions
Duty to comply with court’s orders and directions ......... 681
Experts’ conferences and joint reports

Applicationof part ........ ... ... .. 681
Experts’ conference and joint report [r 429A] ............ 681
Permitted communications between experts and parties [r 429B(1), (2),
(BYand (B)] . -« v vt 682
Giving of evidence by experts and related matters

Duty of expert [r429F] ... ... ... . 683
Requirements forreport [r429H] .. .. ... .. ... ... .... 683

Supplementary report following change of opinion [r 429K(1) and (2)]
685

Scale of costs—Supreme Court and District Court . ... 686
Scale of costs—Magistrates Courts ................ 694
Dictionary .. ......... .. . . 708

Page 50



Uniform Civil Procedure Rules 1999
Chapter 1 Preliminary

[r1]

Uniform Civil Procedure Rules 1999

Chapter 1 Preliminary

1 Short title
These rules may be cited as the Uniform Civil Procedure
Rules 1999.

2 Commencement

These rules commence on 1 July 1999.
Note—

The Rules of the Supreme Court, the Supreme Court (Admiralty)
Rules 1988, Rules under and in pursuance of the Reciprocal
Enforcement of Judgments Act 1959, the District Court Rules 1968, and
the Magistrates Courts Rules 1960 expired at the end of 30 June
1999—Supreme Court of Queensland Act 1991, section 118B
(repealed) and Acts Interpretation Act 1954, section 18. The Uniform
Civil Procedure Rules 1999 commenced at the beginning of 1 July
1999—rule 2 and Acts Interpretation Act 1954, section 15B.

3 Application

(1) Unless these rules otherwise expressly provide, these rules
apply to civil proceedings in the following courts—

. the Supreme Court
. the District Court
. Magistrates Courts.

(2) In a provision of these rules, a reference to the court is a
reference to the court mentioned in subrule (1) that is
appropriate in the context of the provision.
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4

Dictionary

ey
2)

3)

The dictionary in schedule 3 defines terms used in these rules.

Words and expressions used in the Civil Proceedings Act 2011
have the same meaning in these rules as they have in that Act.

Subrule (2) does not apply to the extent that the context or
subject matter otherwise indicates or requires.

Philosophy—overriding obligations of parties and court

)]

2)

3)

“)

The purpose of these rules is to facilitate the just and
expeditious resolution of the real issues in civil proceedings at
a minimum of expense.

Accordingly, these rules are to be applied by the courts with
the objective of avoiding undue delay, expense and
technicality and facilitating the purpose of these rules.

In a proceeding in a court, a party impliedly undertakes to the
court and to the other parties to proceed in an expeditious way.

The court may impose appropriate sanctions if a party does
not comply with these rules or an order of the court.

Example—

The court may dismiss a proceeding or impose a sanction as to costs, if,
in breach of the implied undertaking, a plaintiff fails to proceed as
required by these rules or an order of the court.

Names of all parties to be used

ey

2)

The following documents filed in a proceeding must include
the names of all of the parties to the proceeding—

(a) an originating process;

(b) a document to be served on a person not a party to the
proceeding;

(c) afinal order.

Other documents in a proceeding may include an abbreviation
of the title of the proceeding sufficient to identify the
proceeding.
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(3) If the parties to a proceeding change, the names of the parties
on each document filed after the change must reflect the state
of the parties after the change.

7 Extending and shortening time

(1) The court may, at any time, extend a time set under these rules
or by order.

(2) If a time set under these rules or by order, including a time for
service, has not ended, the court may shorten the time.

Note—

A time allowed or provided for under these rules is calculated
according to the Acts Interpretation Act 1954, section 38 (Reckoning of
time).

Chapter 2 Starting proceedings

Part 1 Starting proceedings

8 Starting proceedings

(1) A proceeding starts when the originating process is issued by
the court.

(2) These rules provide for the following types of originating

process—
. claim

. application

. notice of appeal

. notice of appeal subject to leave.

(3) An application in, about or pending the trial, hearing or
outcome of a proceeding is not an originating process.
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Note—
This is commonly called an interlocutory application.
9 Claim compulsory

A proceeding must be started by claim unless these rules
require or permit the proceeding to be started by application.

10 Application compulsory

A proceeding must be started by application if an Act or these
rules require or permit a person to apply to a court for an order
or another kind of relief and—

(a)

(b)

the Act or rules do not state the type of originating
process to be used; or

a type of originating process (other than a claim or
application) is required or permitted under a law.

11 Application permitted

A proceeding may be started by application if—

(a)

(b)

(c)

the only or main issue in the proceeding is an issue of
law and a substantial dispute of fact is unlikely; or

there is no opposing party to the proceeding or it is not
intended to serve any person with the originating
process; or

there is insufficient time to prepare a claim because of
the urgent nature of the relief sought.

12 Oral application permitted

A court may allow a proceeding to be started by oral
application by a counsel or solicitor for an applicant if—

(a)
(b)

urgent relief is sought; and

the counsel or solicitor undertakes to file an application
within the time directed by the court; and
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(c) the court considers it appropriate having regard to all
relevant circumstances.
13 Proceeding incorrectly started by claim

(1) This rule applies if the court considers a proceeding started by
claim should have been started by application or may more
conveniently continue as if started by application.

(2) The court may—

(a) order that the proceeding continue as if started by
application; and

(b) give the directions the court considers appropriate for
the conduct of the proceeding; and
Note—

See rule 367 (Directions).
(c) make any other order the court considers appropriate.
14 Proceeding incorrectly started by application

(1) This rule applies if the court considers a proceeding started by
application should have been started by claim or may more
conveniently continue as if started by claim.

(2) The court may—

(a) order that the proceeding continue as if started by claim;
and

(b) give the directions the court considers appropriate for
the conduct of the proceeding; and

(c) 1if the court considers it appropriate—order that any
affidavits filed in the proceeding be treated as pleadings,
alone or supplemented by particulars; and

(d) make any other order the court considers appropriate.
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15 Registrar may refer issue of originating process to court

(1) If the registrar considers an originating process appears to be
an abuse of the process of the court or frivolous or vexatious,
the registrar may refer the originating process to the court
before issuing it.

(2) The court may direct the registrar—

(a)
(b)

to issue the originating process; or

to refuse to issue the originating process without leave
of the court.

16 Setting aside originating process

The court may—

(a)

(b)

(©)

(d)

(e)
()
(2
(h)

(@)

declare that a proceeding for which an originating
process has been issued has not, for want of jurisdiction,
been properly started; or

declare that an originating process has not been properly
served; or

set aside an order for service of an originating process;
or

set aside an order extending the period for service of an
originating process; or

set aside an originating process; or
set aside service of an originating process; or
stay a proceeding; or

set aside or amend an order made under rule 126(1) or
129G(1); or

make another order the court considers appropriate.

Note—

See also rule 373 (Incorrect originating process).
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Part 2 Rules about originating
process

17 Contact details and address for service
(1) A plaintiff or applicant must ensure—

(a) 1if the plaintiff or applicant intends to act personally, the
following details are on the originating process before it
is issued—

(i) the residential or business address of the plaintiff
or applicant;

(i) for a proceeding in the Supreme Court or the
District Court—if the address specified under
subparagraph (i) is not in Queensland, an address
in Queensland where documents may be served on
the plaintiff or applicant;

(iii) the telephone number (if any) of the plaintiff or
applicant;

(iv) if the plaintiff or applicant does not have a
telephone number—a way of contacting the person
by telephone;

(v) the fax number (if any) of the plaintiff or applicant;
or
Note—

The fax number may be relevant for ordinary service—see
chapter 4 (Service), part 4 (Ordinary service).

(vi) the email address (if any) of the plaintiff or
applicant; or
Notes—

1 The email address may be relevant for ordinary
service.

2 See also chapter 4, part 4.
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(b) if a solicitor is appointed to act for the plaintiff or
applicant, the following details are on the originating
process before it is issued—

(1) the residential or business address of the plaintiff
or applicant;

(i1) the name of the solicitor and, if the solicitor
practises in a firm of solicitors, the name of the
firm;

(i11) the address of the solicitor’s place of business;

(iv) if the address specified under subparagraph (iii) is
not the plaintiff’s or applicant’s address for service
or is not a Queensland address—an address for
service in Queensland including, for example, an
address approved by the court as the address for
service;

(v) the solicitor’s telephone number;

(vi) the solicitor’s fax number;

(vii) the email address of the solicitor and, if the
solicitor practises in a firm of solicitors, the email
address of the firm.

(2) If the solicitor, or the solicitor’s firm, is a member of an
approved document exchange, the solicitor may include the
document exchange address with the details required under
subrule (1)(b).

(3) Notice of any change in a party’s address for service must be
filed and served on all other parties.

(4) The address for service of a plaintiff or applicant is—

(a) for a party acting personally—

(i) if the party is required to specify an address under
subrule (1)(a)(ii)—that address; or

(i1)) otherwise—the address specified under
subrule (1)(a)(i); and

(b) for a party for whom a solicitor acts—
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1) if an address is specified under
subrule (1)(b)(iv)—that address; or

(i1)) otherwise—the address specified under

subrule (1)(b)(iii).
18 Representative details required
If a person is suing or being sued in a representative capacity,
the plaintiff or applicant must state the representative capacity
on the originating process.
19 Originating process must be signed
(1) The plaintiff or applicant, or the person’s solicitor, must sign
the originating process.
(2) This rule applies subject to rule 975A(1).
20 Copy of originating process for court
(1) The plaintiff or applicant must file with the court a copy of the
originating process to be filed and kept by the court.
(2) This rule applies subject to rule 975A(3).
Part 3 Claims
21 Application of pt 3
This part applies to claims.
22 Claim
(1) A claim must be in the approved form.
(2) A plaintiff must—
(a) state briefly in the claim the nature of the claim made or
relief sought in the proceeding; and
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3)

“4)

(b) attach a statement of claim to the claim; and

(c) for a claim filed in the District Court or a Magistrates
Court, show the court has jurisdiction to decide the
claim.

The claim and attachment must be filed and then served on
each defendant.

Subrule (3) does not require service on a defendant personally
if the claim and attachment are served in accordance with the
Motor Accident Insurance Act 1994, the repealed WorkCover
Queensland Act 1996 or the Workers’ Compensation and
Rehabilitation Act 2003.

23 Claim must include statement about filing notice of
intention to defend claim

The plaintiff must ensure a claim has a statement on it telling
the defendant—

(a) the relevant time limited for filing a notice of intention
to defend; and
Note—
See rule 137 (Time for notice of intention to defend).
(b) that if the defendant does not file a notice of intention to

defend within the time, a default judgment may be
obtained against the defendant without further notice.

24 Duration and renewal of claim

6]

2)

3)

A claim remains in force for 1 year starting on the day it is
filed.

If the claim has not been served on a defendant and the
registrar is satisfied that reasonable efforts have been made to
serve the defendant or that there is another good reason to
renew the claim, the registrar may renew the claim for further
periods, of not more than 1 year at a time, starting on the day
after the claim would otherwise end.

The claim may be renewed whether or not it is in force.
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“4)

&)

(6)

Part 4

25

26

However, the court’s leave must be obtained before a claim
may be renewed for a period any part of which falls on or after
the fifth anniversary of the day on which the claim was
originally filed.

Before a claim renewed under this rule is served, it must be
stamped with the court’s seal by the appropriate officer of the
court and show the period for which the claim is renewed.

Despite subrule (1), for any time limit (including a limitation
period), a claim that is renewed is taken to have started on the
day the claim was originally filed.

Applications

Application of pt 4

This part applies to an application that is an originating
process.

Content of application

ey

(2)

3)

“4)

(&)

An application must be in the approved form.

An application must name as respondents all persons directly
affected by the relief sought in the application.

Note—

The court may direct that others be included as respondents—see
rule 69 (Including, substituting or removing party).

Subrule (2) does not apply if these rules or another law
authorise the hearing of the application without notice being
given to another person.

The application must list the affidavits to be relied on by the
applicant at the hearing.

The applicant must specify in the application the orders or
other relief sought in the proceeding.
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27

(6)

(7

®)

If an application is made under an Act, the application must
state the name and section number of the Act under which the
application is made.

The application, and any copies of the application for service,
must specify the day set for hearing the application.

An application filed in the District Court or a Magistrates
Court, or material filed with it, must show that the court has
jurisdiction to decide the application.

Service of application

ey

(2)

3)

An application must be filed and then served on each
respondent at least 3 business days before the day set for
hearing the application.

Note—

Under the Acts Interpretation Act 1954, section 38(1)(a), the service
day and the hearing day are excluded in the reckoning of time.

However, the time limit in subrule (1) does not apply if—

(a) these rules, an Act or another law permit the application
to be heard and decided without being served; or

(b) the applicant proposes in the application that it be
decided without a hearing; or

(c) another time is provided for under these rules or an Act.

If an application is not served as required by subrule (1), the
court must not hear and decide the application unless the court
considers it just to hear and decide the application on the day
set for hearing and 1 of the following applies—

(a) the court is satisfied delay caused by giving notice of the
application would cause irreparable or serious mischief
to the applicant or another person;

(b) the court is satisfied the respondents to the application
will suffer no significant prejudice if it hears and
decides the application on the day set for hearing;
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“4)

(c) the respondents to the application consent to the court
hearing and deciding the application on the day set for
hearing.

Example of subrule (3)—

The court may decide subrule (3) has been satisfied if the application is
a cross application by a respondent to another application and it is
convenient for the applications to be heard together.

For an application not served as required by subrule (1)—

(a) the court may make an order on an undertaking given by
the applicant and acceptable to the court; and

(b) aperson affected by the order may apply to the court for
it to be set aside.

28 Service of affidavit in support of application

(1) An affidavit to be relied on by the applicant at the hearing of
an application must be filed and then served on each
respondent at least 3 business days before the day set for
hearing the application.

(2) However, the court may give leave for an affidavit not served
as required by subrule (1) to be relied on at the hearing.

29 Notice of address for service

(1) A respondent may not file and serve a notice of intention to
defend an application.

(2) However, the respondent may file and serve a notice of
address for service in the approved form.

(3) The court may require a respondent to file and serve a notice
of address for service in the approved form.

(4) Rule 17 applies in relation to a notice of address for service as
if the notice were an originating process and the respondent
were an applicant.
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(&)

(6)

Despite rule 17, an address for service stated under the
Service and Execution of Process Act 1992 (Cwlth) is the
address for service of the respondent.

Failure to file or serve notice of an address for service does
not affect the respondent’s right to be heard on the hearing of
the application.

30 Consent adjournment

Part 5

If all the parties to an application consent to an adjournment
of a hearing of the application, they may adjourn the
application by noting the adjournment on the court file or
filing a consent in the approved form.

Applications in a proceeding

31 Applications in a proceeding

ey

(2)
3)

“)

(&)

A person making an application in a proceeding, or the
person’s solicitor, must sign the application and file it.

The application must be in the approved form.

The application must name as respondent any party whose
interests may be affected by the granting of the relief sought.

If an application is made by a person who is not a party to the
proceedings, the application must have on it the information
required under rule 17 to be on an originating process unless
the information has already been provided on a document
filed in the proceeding.

An application must be filed and then served on each
respondent at least 2 business days before the day set for
hearing the application.

Note—

Under the Acts Interpretation Act 1954, section 38(1)(a), the service
day and the hearing day are excluded in the reckoning of time.
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(6) If all the parties to an application consent to an adjournment
of a hearing of the application, they may adjourn the
application by noting the adjournment on the court file.

32 Oral applications
(1) Nothing in this part prevents—

(a) aparty to a proceeding making an oral application to the
court in the proceeding for an order the court may make
on a written application; or

(b) the court making an order sought on an oral application.

(2) If a party makes an oral application, the court may impose
conditions required in the interests of justice to prevent
prejudice to the other parties.

Part 6 Where to start a proceeding

Division 1 Central registry

33 Central registry

A proceeding in a court may be started in any central registry
of the court.

Division 2 Starting proceeding other than in
central registry

34 Application of div 2

This division applies to the following courts if a person
decides to start a proceeding other than in a central registry of
a court—

(a) the Supreme Court;
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(b) the District Court;
(c) Magistrates Courts.
35 General rule
(1) A person must start a proceeding before a court in 1 of the
following districts—

(a) the district in which the defendant or respondent lives or
carries on business;

(b) if there is more than 1 defendant or respondent—the
district in which 1 or more of the defendants or
respondents live or carry on business;

(c) if the parties to a proceeding to be started in a
Magistrates Court or the District Court consent in
writing and file the consent with the registrar—

(1) for a Magistrates Court—any Magistrates Courts
district; or

(i) for the District Court—any district of the District
Court;

(d) if a defendant has agreed or undertaken in writing to pay
a debt or another amount at a particular place—the
district in which the place is located;

(e) the district in which all or part of the claim or cause of
action arose;

(f) if the proceeding is a claim for the recovery of
possession of land—the district in which the land is
located.

(2) However, if the proceeding is to be started in the District

Court and subrule (1) does not apply—

(a) aperson may, without notice to a proposed party, apply
to the District Court for directions about the district in
which the proceeding should be started; and

(b) the person may start the proceeding in accordance with
the court’s directions.
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(3) For these rules, a division of the Brisbane Magistrates Court is
taken to be a district.

Division 3 Area of Magistrates Courts districts

36 Application of div 3

This division applies only to Magistrates Courts.

37 Extended area of Magistrates Courts districts

(1) The area of a division of a Magistrates Court in the Brisbane
Magistrates Courts district includes—

(a) if the division has a common boundary with an
adjoining division in the district—the part of the
adjoining division that is within 1km of the common
boundary; and

(b) if the division has a common boundary with another
district—the area outside the Brisbane Magistrates
Courts district that is within 35km of the common
boundary.

(2) The area of a district, other than the Brisbane Magistrates
Courts district, includes the area outside the district that is
within 35km of the district’s boundary.

Division 4 Objection to, and change of, venue

38 Objection to venue

(1) This rule applies if a proceeding in a court is started other than
in a central registry of the court.

(2) The defendant or respondent to the proceeding may object to
the starting of the proceeding in a district of the court other
than in accordance with rule 35—
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39

3)

“4)

(&)

(6)

(a) by application to the court for an order dismissing the
proceeding or transferring the proceeding to another
place at which the court is held; and

(b) if the proceeding is started by claim—by including the
objection in the defendant’s notice of intention to
defend.

If the defendant or respondent does not object in the way
required under subrule (2), the court can not, on its own
initiative, decide that the proceeding should have been started
at another place at which the court is held.

If the proceeding is started by application, the application
under subrule (2)(a) must be made returnable on or before the
return date of the originating process.

The court may make any of the following orders on an
application under this rule—

(a) an order dismissing—
(i) the application; or
(i1) the proceeding;

(b) an order transferring the proceeding to another place at
which the court is held.

If the court makes an order under subrule (5)(a)(i), the
proceeding is taken to have been started in a district of the
court in accordance with rule 35.

Change of venue by court order

6]

2)

This rule applies if at any time a court is satisfied a proceeding
can be more conveniently or fairly heard or dealt with at a
place at which the court is held other than the place in which
the proceeding is pending.

The court may, on its own initiative or on the application of a
party to the proceeding, order that the proceeding be
transferred to the other place.
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40 Change of venue by agreement

The parties to a proceeding may apply for a consent order
under rule 666 that the proceeding be transferred to another
place at which the court is held.

41 Consequences of transfer

If the court or registrar (the transferring court) orders under
rule 38(5)(b), 39(2) or 40 that a proceeding be transferred to
another place at which the court is held—

(a) the proceeding is pending in the registry at the other
place; and

(b) unless the transferring court otherwise orders, the trial
or hearing of the proceeding is to be heard and decided
by the court at the other place.

Division 5 Applications heard at a different
location

50 Applications heard at a different location
(1) TIf—

(a) an application in a proceeding would ordinarily be made
to the court at a particular registry; and

(b) there is no judge of the court at the registry available to
hear and decide the application;

nothing in this part prevents a person making the application
in the proceeding to the court at another registry.

2) If—

(a) an application in a proceeding would ordinarily be made
to a particular Magistrates Court; and

(b) there is no magistrate at the court available to hear and
decide the application;
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Part 7

51

52

53

nothing in this part prevents a person making the application
in the proceeding to another Magistrates Court.

Cross-vesting

Definitions for pt 7

In this part—

cross-vesting laws means the Jurisdiction of Courts
(Cross-vesting) Act 1987 and the Jurisdiction of Courts
(Cross-vesting) Act 1987 (Cwlth).

special federal matter see the Jurisdiction of Courts
(Cross-vesting) Act 1987 (Cwlth).

Application of pt 7

ey

2)

This part applies to a proceeding to which the cross-vesting
laws apply.

This part applies only to the Supreme Court.

Starting proceedings

ey

2)

3)

“4)

(&)

A proceeding in which a party relies on the cross-vesting laws
must be started under this part.

However, if there is doubt or difficulty about how a
proceeding should be started, the court, on application to it,
may give directions.

An application for directions may be made without notice to
another person.

A party who relies on the cross-vesting laws must include in
the process by which the laws are invoked a statement
identifying each claim or ground of defence about which the
cross-vesting laws are invoked.

A failure to comply with subrule (4) does not invalidate the
process.
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54

55

(6)

If a party who has not complied with subrule (4) wishes to
invoke the cross-vesting laws, the court, on application by the
party, may give directions.

Special federal matters

ey

2)

If a matter for decision is a special federal matter, the plaintiff
or the defendant must give particulars of the special matter in
the statement required under rule 53(4).

The court must not decide a proceeding that raises for
decision a special federal matter unless it is satisfied the
notice required by section 6(4)(a) of the cross-vesting laws
sufficiently specifies the nature of the special federal matter.

Service

)]

(2)

3)

“4)

(&)

Despite chapter 4, an originating process in which the
cross-vesting laws are relied on may be served outside the
jurisdiction.

If a defendant served outside the jurisdiction under subrule (1)
does not file a notice of intention to defend, the plaintiff must
not take a further step in the proceeding unless the court gives
leave to proceed.

The court must not give leave to proceed unless it is
satisfied—

(a) jurisdiction under the cross-vesting laws is being
invoked; and

(b) the court is a convenient court in which to decide the
matter.

An application for leave to proceed must be made by
application or it may be included in the application for
directions under rule 56.

An order giving leave to proceed does not prevent the court
from subsequently transferring the proceeding to another
court.
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56

57

Directions

ey

2)

3)

“4)

®)

(6)

(7

The first party to invoke the cross-vesting laws must make an
application for directions and serve it on all other parties.

If a plaintiff is required to make the application for directions,
the plaintiff must make and serve the application within 7
days after being served with the first notice of intention to
defend.

If a defendant is required to make the application for
directions, the defendant must make and serve the application
within 7 days after service of the process invoking the
cross-vesting laws.

If a proceeding is transferred to the court from another court,
the party who started the proceeding must, within 14 days
after the date of the order transferring the proceeding, make
and serve an application for directions.

If the party does not comply with subrule (4), another party
may make and serve the application or the court may call the
parties before it on its own initiative.

On the hearing of the application for directions, the court must
give a direction or make a decision about the conduct of the
proceeding that the court considers appropriate.

The court may, at the trial or hearing of the proceeding, vary
an order or decision made on the application for directions.

Transfer of proceedings

)]

2)

3)

If the court makes an order transferring a proceeding to
another court, the registrar must send to the court to which the
proceeding is transferred all documents filed and orders made
in the proceeding, unless the court orders otherwise.

If a proceeding is transferred to the court from another court,
the registrar must give it a number.

An order transferring a proceeding to another court under
section 5 of the cross-vesting laws may be made only by the
court constituted by a judge.
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58 Transfer on Attorney-General’s application

An application by an Attorney-General of a State or of the
Commonwealth under section 5 or 6 of the cross-vesting laws
for the transfer of a proceeding may be made by application
without the Attorney-General becoming a party to the
proceeding.

59 Transfer to court if no proceeding pending

ey

(2)

3)

This rule applies if a proceeding is removed to a court under
section 8 of the cross-vesting laws.

The court may immediately on the removal give a direction,
make a decision or direct the parties to take a step in the
proceeding the court considers appropriate.

The court’s powers under subrule (2)—
(a) are in addition to the court’s powers under rule 56; and

(b) include power to give directions that could have been
given by the court or tribunal from which the proceeding
was removed.

Chapter 3 Parties and proceedings

Part 1 Several causes of action and
parties in a proceeding

Division 1 Several causes of action

60 Inclusion of several causes of action in a proceeding

(1) A plaintiff or applicant may, whether seeking relief in the

same or different capacities, include in the same proceeding as
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many causes of action as the plaintiff has against a defendant

or the applicant has against a respondent.

(2) However, causes of action may be included in the same
proceeding only if at least 1 of the following conditions is
satisfied—

(a) if a separate proceeding were brought for each cause of
action—a common question of law or fact may arise in
all the proceedings;

(b) all rights to relief sought in the proceeding (whether
joint, several or alternative) are in relation to, or arise
out of, the same transaction or event or series of
transactions or events;

(c) the court gives leave, either before or after the start of
the proceeding.

Division 2 Several parties

61 Application of div 2

This division applies to a proceeding subject to any order of
the court made before or after the proceeding is started—

(a) requiring a person—
(i) to be a party to the proceeding; or
(i1) to attend a proceeding or part of a proceeding; or

(b) dispensing with the requirement for a person to be a
party to the proceeding.

62 Necessary parties

(1) Each person whose presence is necessary to enable the court
to adjudicate effectually and completely on all matters in
dispute in a proceeding must be included as a party to the
proceeding.
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63

64

65

(2) The court may order a person to be included as a party whose
presence as a party is necessary to enable the court to
adjudicate effectually and completely on all issues raised in
the proceeding.

(3) A person who is required under this rule to be included as a
plaintiff or applicant and does not consent to be included in
this way may be included as a defendant or respondent.

(4) The court may dispense with a requirement under this rule for
a person to be included as a party.

Joint entitlement

(1) If a plaintiff or applicant seeks relief to which another person
is entitled jointly with the plaintiff or applicant, all persons
entitled to the relief must be parties to the proceeding.

(2) A person entitled to seek relief who does not agree to be a
plaintiff or applicant must be made a defendant or respondent.

Joint or several liability

(1) If a plaintiff or applicant seeks relief against a defendant or
respondent who is liable jointly with another person and also
liable severally, the other person need not be made a
defendant or respondent to the proceeding.

(2) If persons are liable jointly, but not severally, under a contract,
and a plaintiff or applicant seeks relief in relation to the
contract against some but not all of the persons, the court may
stay the proceeding until the other persons liable under the
contract are included as defendants or respondents.

Inclusion of multiple parties in a proceeding

(1) In a proceeding, 2 or more persons may be plaintiffs or
defendants or applicants or respondents if—

(a) separate proceedings were brought by or against each of
them and a common question of law or fact may arise in
all the proceedings; or
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(b) all rights to relief sought in the proceeding (whether
joint, several, or alternative) arise out of the same
transaction or event or series of transactions or events.

(2) Also, in a proceeding, 2 or more persons may be defendants or
respondents if—

(a) there is doubt as to—

(i) the person from whom the plaintiff or applicant is
entitled to relief; or

(i1) the respective amounts for which each may be
liable; or

(b) damage or loss has been caused to the plaintiff or
applicant by more than 1 person, whether or not there is
a factual connection between the claims apart from the
involvement of the plaintiff or applicant.

66 Identical interest in relief unnecessary

It is not necessary for every defendant or respondent to be
interested in all the relief sought or in every cause of action
included in a proceeding.

67 Parties incorrectly included or not included

Despite rules 62 and 63, the court may decide a proceeding
even if a person is incorrectly included or not included as a
party and may deal with the proceeding as it affects the rights
of the parties before it.

Division 3 Reconstitution of proceeding

68 Inconvenient inclusion of cause of action or party

(1) This rule applies to a proceeding, despite division 2, if
including a cause of action or party may delay the trial of the
proceeding, prejudice another party or is otherwise
inconvenient.
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(2) The court may, at any time—

(a)
(b)

(©

(d)

order separate trials; or

award costs to a party for attending, or relieve a party
from attending, a part of a trial in which the party has no
interest; or

stay the proceeding against a defendant or respondent
until the trial between the other parties is decided, on
condition that the defendant or respondent against
whom the proceeding is stayed is bound by the findings
of fact in the trial against the other defendant; or

make another order appropriate in the circumstances.

(3) In this rule—

trial includes hearing.

69 Including, substituting or removing party

(1) The court may at any stage of a proceeding order that—

(a)

(b)

a person who has been improperly or unnecessarily
included as a party, or who has ceased to be an
appropriate or necessary party, be removed from the
proceeding; or

any of the following persons be included as a party—

(i) a person whose presence before the court is
necessary to enable the court to adjudicate
effectually and completely on all matters in dispute
in the proceeding;

(i1) a person whose presence before the court would be
desirable, just and convenient to enable the court to
adjudicate effectually and completely on all
matters in dispute connected with the proceeding.

(2) However, the court must not include or substitute a party after
the end of a limitation period unless 1 of the following
applies—
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(a)

(b)

(©

(d)

(e)

(®)

the new party is a necessary party to the proceeding
because—

(i) property is vested in the party at law or in equity
and the plaintiff’s or applicant’s claimed
entitlement to an equitable interest in the property
may be defeated if the new party is not included; or

(i1) the proceeding is for the possession of land and the
new party is in possession personally or by a tenant
of all or part of the land; or

(iii) the proceeding was started in or against the name
of the wrong person as a party, and, if a person is to
be included or substituted as defendant or
respondent, the person is given notice of the court’s
intention to make the order; or

(iv) the court considers it doubtful the proceeding was
started in or against the name of the right person as
a party, and, if a person is to be included or
substituted as defendant or respondent, the person
is given notice of the court’s intention to make the
order;

the relevant cause of action is vested in the new party
and the plaintiff or applicant jointly but not severally;

the new party is the Attorney-General and the
proceeding should have been brought as a relator
proceeding in the Attorney-General’s name;

the new party is a company in which the plaintiff or
applicant is a shareholder and on whose behalf the
plaintiff or applicant is suing to enforce a right vested in
the company;

the new party is sued jointly with the defendant or
respondent and is not also liable severally with the
defendant or respondent and failure to include the new
party may make the claim unenforceable;

for any other reason—
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(1) a claim made, or ground of defence raised, in the
proceeding before the end of the limitation period
can not be maintained; or

(i1) relief sought in the proceeding before the end of
the limitation period can not be granted;

unless the new party is included or substituted as a party.

(3) If the court makes an order including or substituting a party,
the court may give directions about the future conduct of the
proceeding.

70 Procedure for inclusion of party

(1) Unless the court orders otherwise, an application by a person
seeking to be included as a party must be supported by an
affidavit showing the person’s interest in—

(a) the matter in dispute in the proceeding; or
(b) amatter in dispute to be decided between the person and
a party to the proceeding.

(2) Unless the court orders otherwise, an application to include a
person as a defendant or respondent must be served on all
existing parties and on the person.

71 Defendant or respondent dead at start of proceeding
(1) This rule applies if—
(a) when an originating process is issued—
(i) a person who would otherwise be defendant or
respondent is dead; and
(i) a grant of representation has not been made; and
(b) the cause of action survives the person’s death.

(2) If the party filing the originating process knows the person
who would otherwise be defendant or respondent is dead, the
originating process must name as defendant or respondent the
‘Estate of [person’s name] deceased’.
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72

3)

If, after the start of a proceeding against a person, the
proceeding is taken, under an Act, to be against the person’s
personal representative, all subsequent documents filed in the
proceeding must name the personal representative as
defendant or respondent.

Note—

See the Civil Proceedings Act 2011, sections 104 and 105 for
procedures, relevant to this rule, about estates and grants of
representation.

Party becomes bankrupt, person with impaired capacity
or dies during proceeding

ey

2)

3)

“4)

(&)

If a party to a proceeding becomes bankrupt, becomes a
person with impaired capacity or dies during the proceeding, a
person may take any further step in the proceeding for or
against the party only if—

(a) the court gives the person leave to proceed; and

(b) the person follows the court’s directions on how to
proceed.

If a party to a proceeding becomes bankrupt or dies, the court
may, at any stage of the proceeding, order the trustee or
personal representative of the party or, if a deceased party
does not have a personal representative, someone else, to be
included or substituted as a party for the original party.

Subrules (1) and (2) apply subject to the Bankruptcy Act 1966
(Cwlth).

An application for an order under this rule must be served on
all persons who could be affected by the order.

The court may, before it makes an order under this rule
because a party has died, require notice to be given to—

(a) an insurer of the deceased who has an interest in the
proceeding; and

(b) any other person who has an interest in the estate.
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(6)

(7)

®)

An insurer or other person given notice is entitled to be heard
on the hearing of the application.

If the court orders that a person be included as a defendant,
the person must file a notice of intention to defend within the
time set by the court in the order.

If—

(a) adeceased party does not have a personal representative
and the court orders that a person be included or
substituted as a party for the deceased; and

(b) a grant of representation is subsequently made;

the person must, as soon as practicable, deliver to the
deceased’s personal representative a copy of all process and
documents in the person’s possession relating to the
proceeding.

73 No substitution order after death of plaintiff or applicant

oY)

(2)

3)

This rule applies if—

(a) a plaintiff or applicant dies and the cause of action
survives the death; and

(b) no order is made substituting another person for the
deceased.

The court, on application by a party or by a person to whom
the benefit of the cause of action passes on the death, may
order that, unless an order for substitution is made within a
specified time, the proceeding be dismissed on a specified
basis, including, for example, with costs against a party,
person or estate connected with the proceeding.

A copy of the application must be served on the deceased’s
personal representative (if any) unless the court orders
otherwise.
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74

Amendment of proceedings after change of party

ey

2)

3)

“4)

&)

(6)

(7

If an order is made changing or affecting the identity or
designation of a party, the plaintiff or applicant must—

(a) file an amended copy of the originating process within
the time specified in the order, or if no time is specified,
within 10 days after the order is made; and

(b) serve the amended originating process on any new party
within the time specified in the order.

The plaintiff or applicant must also note on the amended copy
of the originating process a reference to the order, the date of
the order and the date the amended copy is filed.

Within 10 days after an order is made including or
substituting a person as a defendant or respondent, the
applicant for the order must serve a copy of the order on every
other continuing party and on every person who becomes a
party because of the order, unless the court orders otherwise.

If an order is made including or substituting a person as a
defendant or respondent, the proceeding against the new
defendant or respondent starts on the filing of the amended
copy of the originating process.

However, for a limitation period, a proceeding by or against a
new party is taken to have started when the original
proceeding started, unless the court orders otherwise.

Unless the court otherwise orders—

(a) for a new defendant or respondent who is a substituted
defendant or respondent—everything done in the
proceeding before it was started against the new
defendant or respondent has the same effect in relation
to the new defendant or respondent as for the original
defendant or respondent; and

(b) for another new defendant or respondent—the
proceeding must be continued as if the new defendant or
respondent were an original defendant or respondent.

Subrule (6)(a) does not apply to the following—
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(a) the filing of a notice of intention to defend by an original
defendant;

(b) an admission made by an original defendant or
respondent;

(c) an order for costs either in favour of, or against, the
original defendant or respondent.

Division 4 Representative party

74A  Application of division

This division does not apply to a representative proceeding
under the Civil Proceedings Act 2011, part 13A.

75 Representative party

A proceeding may be started and continued by or against 1 or
more persons who have the same interest in the subject matter
of the proceeding as representing all of the persons who have
the same interest and could have been parties in the
proceeding.

76 Order for representation

ey

2)

At any stage of a proceeding brought by or against a number
of persons who have the same interest under rule 75, the court
may appoint 1 or more parties named in the proceeding, or
another person, to represent, for the proceeding, the persons
having the same interest.

However, when making an order appointing a person who is
not a party, the court must also make an order under rule 62
including the person as a party.
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77 Enforcement of order against representative party

(1) An order made in a proceeding against a representative party
under this division may be enforced against a person not
named as a party only with the court’s leave.

Note—

See also the Civil Proceedings Act 2011, section 18 (Order binds
persons who are represented).

(2) An application for leave to enforce an order must be served on
the person against whom enforcement of the order is sought as
if the application were an originating process.

Division 5 Representative proceedings in
Supreme Court

77A  Application of division

This division applies to a representative proceeding under the
Civil Proceedings Act 2011, part 13A.

Note—

See rule 4(2) in relation to the meaning in these rules of words and
expressions used in the Civil Proceedings Act 2011.

77B  Starting representative proceeding

A representative proceeding must be started by claim in the
approved form.

77C Requirements for giving consent to be group member

(1) This rule applies to the giving of consent under the Civil
Proceedings Act 2011, section 103D(2) to be a group member.

(2) The consent must—
(a) Dbe in the approved form; and

(b) Dbe filed and served on the representative party for the
representative proceeding to which the notice relates.
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77D Requirements for giving notice to opt out of
representative proceeding

77E

77F

oY)

(2)

This rule applies to the giving of notice under the Civil
Proceedings Act 2011, section 103G(2) to opt out of a
representative proceeding.

The notice must—
(a) be in the approved form; and

(b) Dbe filed and served on the representative party for the
representative proceeding to which the notice relates.

Representative party must give list of opt-out group
members

ey

2)

3)

This rule applies if 1 or more group members to whom a
representative proceeding relates (each an opt-out group
member) file and serve in the proceeding a notice under
rule 77D.

The representative party for the representative proceeding
must, within 14 days after the opt-out date for the proceeding,
give each other party to the proceeding a list of the opt-out
group members.

In this rule—
opt-out date, for a representative proceeding, means—

(a) if the court fixes a date for the proceeding under the
Civil Proceedings Act 2011, section 103G(3)—that
date; or

(b) otherwise—the date fixed by the court for the
proceeding under section 103G(1) of that Act.

Requirements for particular applications in
representative proceedings

&)

This rule applies to an application for an order under any of
the following sections of the Civil Proceedings Act 2011—

(a) section 103H;
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(b) section 103S;
(c) section 103T;
(d) section 103W.
(2) The application must—
(a) Dbe in the approved form; and
(b) be accompanied by an affidavit stating, for the group
members of the representative proceeding to which the
application relates—
(1) the identity of the group members; and
(i) the whereabouts of the group members; and
(iii) the way that is most likely to bring notice of a
matter to the attention of the group members.
Part 2 Multiple proceedings
78 Consolidation of proceedings
The court may order that 2 or more proceedings be
consolidated if—
(a) the same or substantially the same question is involved
in all the proceedings; or
(b) the decision in 1 proceeding will decide or affect the
other proceeding or proceedings.
79 Sequence of hearings
The court may order that 2 or more proceedings be heard
together or in a particular sequence.
80 Directions
If the court orders that proceedings be consolidated or heard
together or in a specified sequence, the court may give a
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direction it considers appropriate for the conduct of the
proceeding or proceedings.

81 Variation of order

Before or during the hearing of a consolidated proceeding or
of proceedings ordered to be heard together or in a particular
sequence, the court may order the proceedings be separated or
heard in another sequence.

Part 3 Partnerships and business
names
Division 1 Partnerships

82 Meaning of partnership proceeding

A partnership proceeding is a proceeding started by or
against a partnership in the partnership name and includes a
proceeding between a partnership and 1 or more of its
partners.

83 Proceeding in partnership name

(1) Two or more partners may start a proceeding in the
partnership name.

(2) A proceeding against persons alleged to be partners may be
brought against the alleged partnership in the partnership
name.

(3) The partnership name used in a partnership proceeding must
be the name of the partnership when the cause of action arose.

(4) For a partnership registered under the Partnership Act 1891,
the name of the partnership when the cause of action arose is
the name in which the partnership was registered when the
cause of action arose.
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84

85

®)

Unless the court orders otherwise, a partnership proceeding
must continue in the partnership name and not in the name of
the individual partners.

Disclosure of partners’ names

)

(2)

3)

At any stage of a partnership proceeding, a party may by
written notice require the partnership to give the names and
places of residence of the persons who were partners in the
partnership when the cause of action arose.

The notice must state a time of not less than 2 business days
after service of the notice for compliance with the notice.

If the partnership does not give the information as required by
this rule, the court may make an order it considers
appropriate, including the following—

(a) an order staying the proceeding until the information is
supplied;

(b) an order striking out a pleading or affidavit.

Notice of intention to defend

ey

(2)

3)

Despite an originating process being against a partnership, a
notice of intention to defend must not be filed in a partnership
name.

A partner who is served with an originating process against a
partnership may file a notice of intention to defend only in the
partner’s own name.

Note—

See rule 114 (Service in relation to a partnership).

However, the proceeding continues in the name of the
partnership.
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86 Person improperly served as partner

(1) In a proceeding against a partnership started by claim, a
person who is served as a partner may file a conditional notice
of intention to defend stating—

(a) the person files the notice because the person was served
as a partner; and

(b) the person denies being a partner at a material time or
being liable as a partner.

(2) On application, the court may—

(a) set aside the service of an originating process on the
person on the ground that the person is not a partner or
is not liable as a partner; or

(b) set aside a conditional notice of intention to defend on
the ground that the person is a partner or is liable as a
partner.

(3) The court may give directions about how to decide the
liability of the person or the liability of the partners.

87 Defence

Except for a person who files a conditional notice of intention
to defend under rule 86, a person may file a defence for the
partnership in the partnership name only.

88 Enforcement against individual partner

(1) On application by a person seeking to enforce an order against
partners in the partnership name, the court may give leave for
the order to be enforced against a person who is liable to
satisfy the judgment.

(2) The application must be served on the person against whom
the order is sought to be enforced.

(3) Despite chapter 4, the person may be served outside Australia
without leave.
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(4) If, on the hearing of the application, the person denies
liability, the court may decide liability summarily or give
directions about how liability is to be decided.

Division 2 Business names

89 Proceeding if registered business name

A proceeding may be started against a name registered on the
Business Names Register.

20 Proceeding in business name if unregistered
(1) This rule applies if—

(a) a person carries on a business under a name other than
the person’s own name; and

(b) the name is not registered on the Business Names
Register.

(2) A proceeding in relation to the business mentioned in
subrule (1)(a) may be started against the person in the name
under which the person carries on business.

(3) The name under which the business is carried on is sufficient
designation of the person in a document filed in the
proceeding.

(4) An order in the proceeding may be enforced against the
person.

91 Notice of intention to defend

(1) This rule applies if a proceeding is brought against a person in
relation to a business carried on by the person under a name
other than the person’s own name and regardless of whether
the name is registered on the Business Names Register or held
under business names legislation.

Page 90 Current as at 16 February 2024

Authorised by the Parliamentary Counsel



Uniform Civil Procedure Rules 1999
Chapter 3 Parties and proceedings

[r92]

92

2)

3)

“4)

&)

A notice of intention to defend must be in the name of a
person and not in the business name.

A person who files a notice of intention to defend must file
and serve with the notice a statement of the names and places
of residence of all persons who were carrying on business
under the name as at the day the proceeding was started.

The court may set aside the notice of intention to defend of a
person who does not comply with subrule (3).

For subrule (1), a name is held under business names
legislation only if it is held under—

(a) the Business Names Registration Act 2011 (Cwlth),
section 54; or

(b) the Business Names Registration (Transitional and
Consequential  Provisions) Act 2011 (Cwlth),
schedule 1, item 5.

Amendment as to parties

oY)

2)

3)

“4)

This rule applies if—

(a) a proceeding is brought against a person in relation to a
business carried on by the person under a name other
than the person’s own name; and

(b) the name is not registered on the Business Names
Register.

The plaintiff or applicant must, as soon as practicable, take all
reasonable steps to find out the name of the persons carrying
on the business under the name in question.

The plaintiff or applicant must also, as far as practicable,
make amendments so the proceeding is continued against a
named defendant or respondent and not in the name under
which the business was carried on.

Other than for service of the originating process and for
complying with this rule, until the amendments are made, the
plaintiff or applicant may only take a step in the proceeding
with the court’s leave.
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(5) An amendment for this rule must be effected under rules 382
and 384.
(6) This rule applies in addition to chapter 10, part 3.
Part 4 Persons under a legal

incapacity

93 Litigation guardian of person under a legal incapacity

(1) A person under a legal incapacity may start or defend a
proceeding only by the person’s litigation guardian.

(2) Except if these rules provide otherwise, anything in a
proceeding (including a related enforcement proceeding)
required or permitted by these rules to be done by a party may,
if the party is a person under a legal incapacity, be done only
by the party’s litigation guardian.

(3) A party’s litigation guardian who is not a solicitor may act
only by a solicitor.

94 Who may be a litigation guardian

(1) A person may be a litigation guardian of a person under a
legal incapacity if the person—

(a) 1is not a person under a legal incapacity; and

(b) has no interest in the proceeding adverse to the interest
in the proceeding of the person under a legal incapacity.

(2) If a person is authorised by or under an Act to conduct legal
proceedings in the name of or for a person with impaired
capacity, the authorised person is, unless the court orders
otherwise, entitled to be litigation guardian of the person with
impaired capacity in any proceeding to which the authorised
person’s authority extends.

(3) A corporation, other than the public trustee or a trustee
company under the Trustee Companies Act 1968, may not be
a litigation guardian.
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95 Appointment of litigation guardian

(1) Unless a person is appointed as a litigation guardian by the
court, a person becomes a litigation guardian of a person
under a legal incapacity for a proceeding by filing in the
registry the person’s written consent to be litigation guardian
of the party in the proceeding.

(2) If the interests of a party who is a person under a legal
incapacity require it, the court may appoint or remove a
litigation guardian or substitute another person as litigation
guardian.

96 No notice of intention to defend by person under a legal
incapacity

If a defendant who is a person under a legal incapacity does
not file a notice of intention to defend within the time limited,
the plaintiff may not continue the proceeding unless a person
is made litigation guardian of the defendant.

97 Disclosure

(1) Chapter 7, parts 1 and 2 apply to a party who is a person under
a legal incapacity as if the person were not a person under a
legal incapacity.

(2) An act required to comply with an order under chapter 7,
part 1 or 2 may be performed by—

(a) if the party is capable of performing it—the party; or
(b) otherwise—the litigation guardian of the party.

98 Settlements and compromises

(1) A settlement or compromise of a proceeding in which a party
is a person under a legal incapacity is ineffective unless it is
approved by the court or the public trustee acting under the
Public Trustee Act 1978, section 59.
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(2) To enable the court to consider whether a settlement or
compromise should be approved, the litigation guardian for
the party must produce to the court—

(a) an affidavit made by the party’s solicitor stating why the
settlement or compromise is in the party’s best interests;
and

(b) a statement by the litigation guardian that instructions
have been given for the settlement or compromise of the
proceeding; and

(c) any other material the court may require.

(3) The documents mentioned in subrule (2) are not to be served
on another party unless the court orders otherwise.

929 Proceedings by and against prisoners

(1) This rule applies if a prisoner is incapable of bringing or
defending a proceeding without the public trustee’s consent.

Note—

See the Public Trustee Act 1978, section 95 (Restrictions on property
dealings or proceedings).

(2) The public trustee’s consent must be written on the front, or
attached on a separate sheet at the back, of the originating
process or notice of intention to defend.

Chapter 4 Service

Part 1 Preliminary

100 Definitions for ch 4
In this chapter—

Australia includes the external territories.
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convention, for part7, division2, means an agreement,
arrangement, treaty or convention, relating to legal
proceedings in civil matters, made between Australia and
another country.

convention country, for part 7, division 2, means a country
other than Australia to which a convention applies.

101  Service not allowed on certain days

A person can not serve a document on Good Friday or
Christmas Day unless the court otherwise orders.

102 Approved document exchanges

(1) In aproceeding, a solicitor or party must not give a document
exchange address unless the document exchange is approved
by the Chief Justice.

(2) The Chief Justice may approve, by practice direction, a
document exchange for part 4.

103  Service after 4.00p.m.

If a document is served on a person after 4.00p.m., the
document is taken to have been served on the next day.

Part 2 Personal service generally

104 Application of pt 2

This part applies subject to these rules or an order made under
these rules.

Note—

For service on the State see the Crown Proceedings Act 1980,
section 19, and for service on the Commonwealth see the Judiciary Act
1903 (Cwlth), section 63.
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105 Personal service for originating process

(1) A person serving an originating process must serve it
personally on the person intended to be served.

(2) If a defendant files an unconditional notice of intention to
defend, the claim is taken to have been served on the
defendant on the day the notice is filed or, if a party proves the
claim was served on an earlier day, the earlier day.

106 How personal service is performed

(1) To serve a document personally, the person serving it must
give the document, or a copy of the document, to the person
intended to be served.

(2) However, if the person does not accept the document, or copy,
the party serving it may serve it by putting it down in the
person’s presence and telling him or her what it is.

(3) [Itis not necessary to show to the person served the original of
the document.

Part 3 Service in particular cases

107 Personal service—corporations

A document required to be served personally on a corporation
must be served in the way provided for the service of
documents under the Corporations Act or another applicable
law.

Note—

A corporation includes a body politic or corporate—Acts
Interpretation Act 1954, schedule 1.

108 Personal service—young people

(1) A document required to be served personally on a young
person must be served instead on the person who is the young
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person’s litigation guardian for the proceeding to which the
document relates.

(2) If the young person does not have a litigation guardian for the
proceeding the document must be served instead on—

(a) the young person’s parent or guardian; or

(b) if there is no parent or guardian—an adult who has the
care of the young person or with whom the young
person lives.

109 Personal service—persons with impaired capacity

A document required to be served personally on a person with
impaired capacity (the impaired person) must be served
instead on—

(a) the person who is the impaired person’s litigation
guardian for the proceeding to which the document
relates; or

(b) if there is no-one under paragraph (a)—a person who is
entitled under rule 94(2) to be the impaired person’s
litigation guardian for the proceeding to which the
document relates; or

(c) if there is no-one under paragraph (a) or (b)—an adult
who has the care of the impaired person.

110 Personal service—prisoners

A document required to be served personally on a prisoner
must be served on—

(a) if the public trustee is manager of the prisoner’s estate
under the Public Trustee Act 1978, part7 and the
proceeding is of a property nature or for the recovery of
a debt or damage—the public trustee; or

(b) if paragraph (a) does not apply and the prisoner has a
litigation guardian—the prisoner’s litigation guardian;
or
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(c) otherwise—the person in charge of the prison in which
the prisoner is imprisoned.

111 Personal service in Magistrates Courts proceedings

(1) All documents in a Magistrates Court proceeding, including a
document required by these rules to be served on a person
personally, may, unless the court otherwise orders, be served
under part 4.

(2) However, a document required by these rules to be served on a
person personally must not be served under rule 112(1)(b),

(), (d), (e) or (g).

(3) However, if the person intended to be served resides or carries
on business more than 50km from the nearest court, the
document may be served by posting a copy of it to the
person’s residential or business address.

Part 4 Ordinary service

112 How ordinary service is performed

(1) If these rules do not require personal service of a document,
the following are ways by which the document may be served
on the person to be served—

(a) leaving it with someone who is apparently an adult
living at the relevant address;

(b) 1if there is no-one at the relevant address—Ileaving it at
the relevant address in a position where it is reasonably
likely to come to the person’s attention;

(c) if the relevant address is within a building or area to
which the person serving the document has been denied
access—Ileaving it at the building or area in a position
where it is reasonably likely to come to the person’s
attention;

(d) posting it to the relevant address;
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(e) 1if the person has given—

(i) a fax number under these rules—faxing the
document to the person; or

(i) an email address under these rules—emailing the
document to the person;

(f)  if the solicitor for the person has—

(1) anexchange box at a document exchange—Ileaving
the document in the exchange box or another
exchange box available for documents to be
transferred to the solicitor’s exchange box; or

(i) a fax—faxing the document to the solicitor; or

(iii)) an email address—emailing the document to the
solicitor;

(g) an electronic means prescribed by practice direction.

(2) A document served under subrule (1)(f)(i) is taken to have
been served on the business day after it is left in the document
exchange box.

(3) In this rule—
relevant address, of a person to be served, means—
(a) the person’s address for service; or

(b) for an individual who does not have an address for
service—

(i) the individual’s last known place of business or
residence; or

(i1) 1if the individual is suing or being sued in the name
of a partnership—the principal or last known place
of business of the partnership; or

(c) for a corporation that does not have an address for
service—its head office or its principal or registered
office.
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113 Service in relation to a business
(1) This rule applies if—

2)

(a)

(b)

(©)

a proceeding is brought against a person in relation to a
business carried on by the person under a name other
than the person’s name; and

the name is not registered on the Business Names
Register; and

the proceeding is started in the name under which the
person carries on the business.

The originating process may be served by leaving a copy at
the person’s place of business with a person who appears to
have control or management of the business at the place.

114  Service in relation to a partnership
(1) An originating process against a partnership must be served—

(2)

3)

(a)
(b)

(c)

on 1 or more of the partners; or

on a person at the principal place of business of the
partnership in Queensland who appears to have control
or management of the business there; or

for a partnership registered under the Partnership Act
1891—at the registered office of the partnership.

If the originating process is served under subrule (1), each of
the partners who were partners in the partnership when the
originating process was issued, including a partner who was
outside Queensland at the time, is taken to have been served.

The originating process must also be served on any person the
plaintiff seeks to make liable as a partner but who was not a
partner when the originating process was issued.
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Part 5 Other service

115 Acceptance of service

(1) Despite parts 2, 3 and 4, a solicitor may accept service of a
document for a party.

(2) The solicitor must make a note on a copy of the document to
the effect that the solicitor accepts service for the party.

(3) The document is taken to have been served on the party,
unless the party proves the solicitor did not have authority to
accept service for the party.

(4) This rule applies whether or not personal service of the
document is required under these rules.

116  Substituted service

(1) If, for any reason, it is impracticable to serve a document in a
way required under this chapter, the court may make an order
substituting another way of serving the document.

(2) The court may, in the order, specify the steps to be taken,
instead of service, for bringing the document to the attention
of the person to be served.

(3) The court may, in the order, specify that the document is to be
taken to have been served on the happening of a specified
event or at the end of a specified time.

(4) The court may make an order under this rule even though the
person to be served is not in Queensland or was not in
Queensland when the proceeding started.

117 Informal service
If—
(a) for any reason, a document is not served as required by

this chapter but the document or a copy of it came into
the possession of the person to be served; and
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(b) the court is satisfied on evidence before it that the
document came into the person’s possession on or
before a particular day;

the court may, by order, decide that the possession of the
document is service for these rules on the day it came into the
person’s possession or another day stated in the order.

118 Service on agent

oY)

2)

3)

“4)

If a person living or carrying on business outside Queensland
(the principal) enters into a contract in Queensland through an
agent living or carrying on business in Queensland, the court
may, without deciding the agent’s authority or business
relationship with the principal, give leave for an originating
process relating to a proceeding arising out of the contract to
be served on the agent.

The court must, in an order giving leave under subrule (1),
state the time within which the principal must file a notice of
intention to defend.

The party serving the originating process on the agent must
immediately send to the principal a copy of each of the order
and originating process.

The documents required to be sent under subrule (3) must be
sent to the principal’s address outside Queensland by prepaid
post.

119 Service under contract

ey

This rule applies if—

(a) Dbefore a proceeding starts, the parties to the proceeding
agree that a document relating to the proceeding may be
served on a party, or someone else for the party, in a way
or at a place, in Queensland or elsewhere, specified in
the agreement; or

(b) after a proceeding starts, the parties to the proceeding
agree that a document relating to the proceeding may be
served on a party, or someone else for the party, in a way
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or at a place, in Queensland or elsewhere, specified in
the agreement.

(2) The document may be served in accordance with the
agreement.

120 Affidavit of service

(1) If an affidavit of service of a document is required under these
rules or an Act or law, the affidavit—

(a) for an affidavit of personal service—must be made by
the person who served the document and include the
following—

(i) the person’s full name;
(ii) the time, day and date the document was served;
(i11) the place of service;

(iv) the name of the person served and how the person
was identified; or

(b) otherwise—

(i) must state the relevant dates and the facts showing
service; and

(1)) may be made on information given to, or the belief
of, the person causing the service; and

(iii) if made on information given to the person—must
state the source of the information.

(2) An affidavit of service must—

(a) have the document filed with it as an exhibit or be
written on the document; or

(b) if the document has been filed—mention the document
in a way sufficient to enable the document to be
identified.
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121  Identity of person served

For proving service, a statement by a person of his or her
identity or that he or she holds a particular office or position is
evidence of the identity or that the person holds the office or
position.

122  Special requirements for service by fax

6]

2)

Part 6

A document served by fax must include a cover page stating
the following—

(a) the sender’s name and address;
(b) the name of the person to be served;
(c) the date and time of transmission;

(d) the total number of pages, including the cover page,
transmitted;

(e) the telephone number from which the document is
transmitted;

(f) the name and telephone number of a person to contact if
there is a problem with the transmission;

(g) that the transmission is for service under a stated rule.

An affidavit of service of a document by fax must include, as
an exhibit, the transmission advice, generated by the sender’s
fax machine, indicating the transmission was successful.

Service outside Queensland

123 Service outside Queensland

oY)

2)

This rule applies only to service of an originating process
outside Queensland but within Australia.

The originating process must be served in accordance with the
Service and Execution of Process Act 1992 (Cwlth).
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Part 7

Division 1

Subdivision 1

Service outside, or emanating
from outside, Australia

Ordinary service outside Australia

Supreme Court proceedings

124  Application of subdivision

(1) This subdivision applies only for a proceeding in the Supreme
Court.

(2) However, this subdivision does not apply to service in New
Zealand of an originating process for, or any other document

to be

served in or for, a proceeding an originating process for

which may be served in New Zealand under the Trans-Tasman
Proceedings Act 2010 (Cwlth), part 2, division 2.

125 When service allowed without leave

An originating process may be served outside Australia
without leave in the following circumstances—

(a)

(b)

if the claim is founded on a tortious act or omission—

(i) that was done or that happened wholly or partly in
Australia; or

(i) in respect of which the damage was sustained
wholly or partly in Australia;

if the claim is for the enforcement, rescission,
dissolution, annulment, cancellation, rectification,
interpretation or other treatment of, or for damages or
other relief in respect of a breach of, a contract that—

(i) was made or entered into in Australia; or

(i1)) was made by or through an agent trading or
residing within Australia; or
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(i11)) was to be wholly or in part performed in Australia;
or

(iv) was by its terms or by implication to be governed
by Australian law or to be enforceable or
cognisable in an Australian court;

if the claim is in respect of a breach in Australia of a
contract, wherever made, whether or not the breach was
preceded or accompanied by a breach outside Australia
that rendered impossible the performance of that part of
the contract that ought to have been performed in
Australia;

if the claim—

(i) 1is for an injunction to compel or restrain the
performance of an act in Australia; or

(i) 1is for interim or ancillary relief in respect of a
matter or thing in or connected with Australia, and
the relief is sought in relation to a judicial or
arbitral proceeding started or to be started, or an
arbitration agreement made, in or outside Australia
(including, without limitation, interim or ancillary
relief in relation to a proceeding under the
International Arbitration Act 1974 (Cwlth) or the
Commercial Arbitration Act 2013); or

(ii1)) without limiting subparagraph (i), is an
application for a freezing order or ancillary order
under chapter 8, part 2, division 2 in respect of a
matter or thing in or connected with Australia;

if the subject matter of the claim is land or other
property situated in Australia, or an act, deed, will,
instrument or thing affecting land or property situated in
Australia, or the proceeding is for the perpetuation of
testimony relating to land or property situated in
Australia;

if the claim relates to the carrying out or discharge of the
trusts of a written instrument of which the person to be

Chapter 4 Service
[r125]
(c)
(d)
(e)
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served is a trustee and that ought to be carried out or
discharged according to Australian law;

(g) if relief is sought against a person domiciled or
ordinarily or habitually resident in Australia (whether
present in Australia or not);

(h) if a person outside Australia is—

(i) a necessary or proper party to a proceeding
properly brought against another person served or
to be served (whether within Australia or outside
Australia) under any other provision of these rules;
or

(i1)) a defendant to a claim for contribution or
indemnity in respect of a liability enforceable by a
proceeding in the court;

(i) if the claim is for—

(i) the administration of the estate of a deceased
person who at the time of the person’s death was
domiciled in Australia; or

(i) relief or a remedy that might be obtained in a
proceeding mentioned in subparagraph (i);

(j)  if the claim arises under an Australian enactment and 1
or more of the following applies—

(1) an act or omission to which the claim relates was
done or happened in Australia;

(i1) any loss or damage to which the claim relates was
sustained in Australia;

(i11) the enactment applies expressly or by implication
to an act or omission that was done or happened
outside Australia in the circumstances alleged;

(iv) the enactment expressly or by implication confers
jurisdiction on the court over persons outside
Australia (in which case any requirements of the
enactment relating to service must be complied
with);
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k)

)

(m)
(n)

(o)

(p)

@

(r)

(s)

if the person to be served has submitted to the
jurisdiction of the court;

if a claim is made for restitution or for the remedy of
constructive trust and the alleged liability of the person
to be served arises out of an act or omission that was
done or happened wholly or partly in Australia;

if it 1s sought to recognise or enforce a judgment;

if the claim is founded on a cause of action arising in
Australia;

if the claim affects the person to be served in respect of
the person’s membership of a corporation incorporated
in Australia, or of a partnership or an association formed
or carrying on any part of its affairs in Australia;

if the claim concerns the construction, effect or
enforcement of an Australian enactment;

if the claim—

(i) relates to an arbitration held in Australia or
governed by Australian law; or

(i1) is to enforce in Australia an arbitral award
wherever made; or

(111) is for orders necessary or convenient for carrying
into effect in Australia the whole or any part of an
arbitral award wherever made;

if the claim is for relief relating to the custody,
guardianship, protection or welfare of a child present in
Australia or who is domiciled or ordinarily or habitually
resident in Australia (whether present in Australia or
not);

if the claim, so far as it concerns the person to be served,
falls partly within 1 or more of paragraphs (a) to (r) and,
as to the residue, within 1 or more of the others of
paragraphs (a) to (r).
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Notes—

1 See rules 178(4) and 195(1)(b) in relation to service under this
subdivision of a counterclaim against a person not a party to a
proceeding and a third party notice.

2 If a proceeding is started in the court and an originating process is
served outside Australia under this rule but the court later decides it
is more appropriate that the proceeding be decided by a court of
another Australian jurisdiction, the court may transfer the
proceeding to the other court under the Jurisdiction of Courts
(Cross-vesting) Act 1987 and may make an order for costs against
the party who started the proceeding in the court rather than in the
transferee court.

126 When service allowed with leave

(1) The court may, by leave, allow service outside Australia of an
originating process if service is not allowed under rule 125.

(2) An application for leave under this rule must be made on
notice to every party other than the person intended to be
served.

(3) Also, an application for leave under this rule must be
supported by an affidavit stating any facts or matters related to
the desirability of the court assuming jurisdiction, including—

(a) the place or country in which the person to be served is
or possibly may be found; and

(b) whether or not the person to be served is an Australian
citizen.

(4) The court may grant leave under this rule if satisfied—

(a) the claim has a real and substantial connection with
Australia; and

(b) Australia is an appropriate forum for the trial; and

(c) in all the circumstances the court should assume
jurisdiction.

(5) A sealed copy of an order made under this rule must be served
with the document to which it relates.
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127  Court’s discretion whether to assume jurisdiction

(1) On application by a person on whom an originating process
has been served outside Australia, the court may dismiss or
stay the proceeding or set aside service of the originating

2)

128

(1) If a person is to be served outside Australia with an
originating process, the person must also be served with a

2)

process.

under this rule if satisfied—

(a) service of the originating process is not authorised by

these rules; or

(b) the court is an inappropriate forum for the trial of the

proceeding; or

(c) the claim has insufficient prospects of success to
warrant putting the person served outside Australia to
the time, expense and trouble of defending the claim.

Notice to person served outside Australia

notice in the approved form informing the person of—

(a) the scope of the jurisdiction of the court in respect of
claims against persons who are served outside Australia;

and

(b) the grounds alleged by the plaintiff to found jurisdiction;

and

(c) the person’s right to challenge service of the originating
process or the jurisdiction of the court or to file a

conditional notice of intention to defend.

court’s leave.
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129 Time for notice of intention to defend

(1) This rule applies if the originating process for a proceeding is
a claim.

(2) Subject to subrule (3), chapter 5 applies to the proceeding.

(3) Unless the court orders otherwise, rule 137 applies to the
proceeding as if the reference in rule 137(1) to 28 days were a
reference to 42 days.

129A Service of application and affidavit

(1) This rule applies if the originating process for a proceeding is
an application.

(2) Unless the court orders otherwise, the application, and any
affidavit to be relied on by the applicant at the hearing of the
application, must be served on each respondent who is outside
Australia at least 10 business days before the day set for
hearing the application.

129B Leave to proceed if no notice filed by person

(1) If a claim is served on a person outside Australia and the
person does not file a notice of intention to defend, the party
serving the claim may proceed against the person served only
with the leave of the court.

(2) An application for leave under subrule (1) may be made
without serving notice of the application on the person served
with the originating process.

129C Service of other documents outside Australia

(1) A document other than an originating process may be served
outside Australia with the leave of the court.

(2) On an application for leave under subrule (1), the court may
give the directions it considers appropriate.

Current as at 16 February 2024 Page 111

Authorised by the Parliamentary Counsel



Uniform Civil Procedure Rules 1999
Chapter 4 Service

[r 129D]

129D Mode of service

A document to be served outside Australia need not be
personally served on a person as long as it is served on the
person in accordance with the law of the country in which
service is effected.

Subdivision 2 District Court and Magistrates Court

proceedings

129E Application of subdivision

(1) This subdivision applies only for a proceeding in the District
Court or a Magistrates Court.

(2)

However, this subdivision does not apply to service in New
Zealand of an originating process for, or any other document
to be served in or for, a proceeding an originating process for
which may be served in New Zealand under the Trans-Tasman
Proceedings Act 2010 (Cwlth), part 2, division 2.

129F When service allowed without leave

An originating process may be served outside Australia
without leave in the following circumstances—

(a)

(b)

if the claim is founded on a tortious act or omission—

(i) that was done or that happened wholly or partly in
Queensland; or

(i) in respect of which the damage was sustained
wholly or partly in Queensland;

if the claim is for the enforcement, rescission,
dissolution, annulment, cancellation, rectification,
interpretation or other treatment of, or for damages or
other relief in respect of a breach of, a contract that—

(i) was made or entered into in Queensland; or

(ii)) was made by or through an agent trading or
residing within Queensland; or
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(i11)) was to be wholly or in part performed in
Queensland; or

(iv) was by its terms or by implication to be governed
by Queensland law or to be enforceable or
cognisable in a Queensland court;

(c) if the claim is in respect of a breach in Queensland of a
contract, wherever made, whether or not the breach was
preceded or accompanied by a breach outside
Queensland that rendered impossible the performance of
that part of the contract that ought to have been
performed in Queensland;

(d) if the claim—

(i) 1is for an injunction to compel or restrain the
performance of an act in Queensland; or

(i) 1is for interim or ancillary relief in respect of a
matter or thing in or connected with Queensland,
and the relief is sought in relation to a judicial or
arbitral proceeding started or to be started, or an
arbitration agreement made, in or outside
Queensland (including, without limitation, interim
or ancillary relief in relation to a proceeding under
the International Arbitration Act 1974 (Cwlth) or
the Commercial Arbitration Act 2013); or

(ii1)) without limiting subparagraph (i), is an
application for a freezing order or ancillary order
under chapter 8, part 2, division 2 in respect of a
matter or thing in or connected with Queensland;

(e) if the subject matter of the claim is land or other
property situated in Queensland, or an act, deed, will,
instrument or thing affecting land or property situated in
Queensland, or the proceeding is for the perpetuation of
testimony relating to land or property situated in
Queensland;

(f) if the claim relates to the carrying out or discharge of the
trusts of a written instrument of which the person to be
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served is a trustee and that ought to be carried out or

discharged according to Queensland law;

(g) if relief is sought against a person domiciled or
ordinarily or habitually resident in Queensland (whether
present in Queensland or not);

(h) if a person outside Australia is—

(i) a necessary or proper party to a proceeding
properly brought against another person served or
to be served (whether within Queensland or
outside Queensland) under any other provision of
these rules; or

(i1)) a defendant to a claim for contribution or
indemnity in respect of a liability enforceable by a
proceeding in the court;

(i) if the claim is for—

(i) the administration of the estate of a deceased
person who at the time of the person’s death was
domiciled in Queensland; or

(i) relief or a remedy that might be obtained in a
proceeding mentioned in subparagraph (i);

()  if the claim arises under an Australian enactment and 1
or more of the following applies—

(1) an act or omission to which the claim relates was
done or happened in Queensland;

(i1) any loss or damage to which the claim relates was
sustained in Queensland;

(i11) the enactment applies expressly or by implication
to an act or omission that was done or happened
outside Australia in the circumstances alleged;

(iv) the enactment expressly or by implication confers
jurisdiction on the court over persons outside
Australia (in which case any requirements of the
enactment relating to service must be complied
with);
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(k) if the person to be served has submitted to the
jurisdiction of the court;

(I) if a claim is made for restitution or for the remedy of
constructive trust and the alleged liability of the person
to be served arises out of an act or omission that was
done or happened wholly or partly in Queensland;

(m) 1if it is sought to recognise or enforce a judgment;

(n) if the claim is founded on a cause of action arising in
Queensland;

(o) if the claim affects the person to be served in respect of
the person’s membership of a corporation incorporated
in Queensland, or of a partnership or an association
formed or carrying on any part of its affairs in
Queensland;

(p) if the claim concerns the construction, effect or
enforcement of a Queensland enactment;

(q) if the claim—

(i) relates to an arbitration held in Queensland or
governed by Queensland law; or

(i) is to enforce in Queensland an arbitral award
wherever made; or

(iii) 1is for orders necessary or convenient for carrying
into effect in Queensland the whole or any part of
an arbitral award wherever made;

(r) if the claim, so far as it concerns the person to be served,
falls partly within 1 or more of paragraphs (a) to (q) and,
as to the residue, within 1 or more of the others of
paragraphs (a) to (q).

Notes—

1 See rules 178(4) and 195(1)(b) in relation to service under this

subdivision of a counterclaim against a person not a party to a
proceeding and a third party notice.

2 See the Jurisdiction of Courts (Cross-vesting) Act 1987, section 8
for when the Supreme Court may make an order removing the
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proceeding to the Supreme Court and for how that Act applies in
relation to the proceeding if removed under that section.

3 This rule does not extend the jurisdiction the District Court or a
Magistrates Court otherwise has apart from this rule.

129G When service allowed with leave

&)

2)

3)

“4)

(&)

The court may, by leave, allow service outside Australia of an
originating process if service is not allowed under rule 129F.

An application for leave under this rule must be made on
notice to every party other than the person intended to be
served.

An application for leave under this rule must be supported by
an affidavit stating any facts or matters related to the
desirability of the court assuming jurisdiction, including—

(a) the place or country in which the person to be served is
or possibly may be found; and

(b) whether or not the person to be served is an Australian
citizen.

The court may grant leave under this rule if satisfied—

(a) the claim has a real and substantial connection with
Queensland; and

(b)  Queensland is an appropriate forum for the trial; and

(c) in all the circumstances the court should assume
jurisdiction.

A sealed copy of an order made under this rule must be served
with the document to which it relates.

129H Application of rr 127-129D

Rules 127 to 129D apply for the proceeding as if the
proceeding were a proceeding in the Supreme Court.
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Division 2 Service in convention countries

130 Service in convention countries
(1) This rule applies if a person—

(a) is required by a convention to serve a document in a
convention country in accordance with the convention;
or

(b) otherwise wants to serve a document in a convention
country in accordance with a convention.

(2) A person serving a document in a convention country must
lodge with the registrar—

(a) the document to be served; and

(b) if a particular way of service is required, a request for
service in that way; and

(c) if English is not an official language of the convention
country, a translation in an official language of the
country, certified by the person making it to be a correct
translation, of the documents mentioned in
paragraphs (a) and (b); and

(d) the further copies of each of the documents mentioned
in paragraphs (a) to (c) the registrar directs; and

(e) arequest and undertaking under subrule (4).

(3) A certificate given in a translation of a document filed under
subrule (2) must state the person’s full name and address and
qualifications for making the translation.

(4) A request and undertaking lodged under subrule (2) must—

(a) request the registrar to send a sealed copy of the
document to be served to the convention country for
service on a specified person; and

(b) refer to the relevant convention; and
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(&)

(6)

(7)

®)

(c) include an undertaking by the person or the person’s
solicitor to pay to the registrar the expenses incurred by
the registrar in complying with the request.

The registrar must give to the Attorney-General for
transmission for service—

(a) the documents, stamped with the seal of the court; and

(b) 1if the judicial authority of the country requires a letter of
request—the request.

If, after the registrar sends documents to the Attorney-General
under subrule (5), a certificate of service, attempted service or
non-service is filed purporting to be a certificate from—

(a) a judicial authority or other responsible person in the
convention country; or

(b) an Australian consular authority in the convention
country;

the certificate is evidence of the matters stated in the
certificate.

If a person gives an undertaking under subrule (2) and does
not, within 7 days after being given an account of the
registrar’s expenses in complying with the request for service,
pay to the registrar the expenses, the court may, on application
by the registrar—

(a) order the person to pay the expenses to the registrar; and
(b) stay the proceeding until the unpaid amount is paid.
Despite subrule (2)(e), the registrar may—

(a) require the person to provide security in a form
satisfactory to the registrar for the anticipated expenses
of complying with the request; and

(b) decline to proceed under subrule (5) until security is
provided.
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Division 3 Service under the Hague
Convention

Subdivision 1 Preliminary

Notes—

1 This division was developed by the Council of Chief Justices’
Rules Harmonisation Committee and forms part of a scheme to
implement Australia’s obligations under the Hague Convention on
the Service Abroad of Judicial and Extrajudicial Documents in
Civil or Commercial Matters. Under the convention, the
Attorney-General’s Department of the Commonwealth is
designated as the Central Authority (under article 2 of the Hague
Convention) and certain courts and government departments are,
for certain purposes, designated as ‘other’ or ‘additional’
authorities (under article 18 of the Hague Convention).

2 This division provides (in subdivision 2) for service in overseas
Hague Convention countries of local judicial documents
(documents relating to a proceeding in the Supreme Court, the
District Court or a Magistrates Court) and (in subdivision 3) for
default judgment in a proceeding in the court after service overseas
of such a document. Subdivision 4, on the other hand, deals with
service by the Supreme Court or arranged by the court in its role as
an other or additional authority, of judicial documents emanating
from overseas convention countries.

3 Information about the Hague Convention, including a copy of the
Hague Convention, a list of all Hague Convention countries, details
of declarations and reservations made under the Hague Convention
by each of those countries and the names and addresses of the
Central Authority and other or additional authorities of each of
those countries, may be found on the website of the Hague
Conference on Private International Law.

130A Definitions for div 3
In this division—

additional authority, for a Hague Convention country, means
an authority that is—
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(a) for the time being designated by that country, under
article 18 of the Hague Convention, to be an authority
(other than the central authority) for that country; and

(b) competent to receive requests for service abroad
emanating from Australia.

applicant, for a request for service abroad or for a request for
service in Queensland, means the person on whose behalf
service is requested.

Note—

The term applicant may have a different meaning in other provisions of
these rules.

central authority, for a Hague Convention country, means an
authority that is for the time being designated by that country,
under article 2 of the Hague Convention, to be the Central
Authority for that country.

certificate of service means a certificate of service that has
been completed for article 6 of the Hague Convention.

certifying authority, for a Hague Convention country, means
the central authority for the country or some other authority
that is for the time being designated by the country, under
article 6 of the Hague Convention, to complete certificates of
service in the form annexed to the Hague Convention.

civil proceeding means any judicial proceeding in relation to a
civil or commercial matter.

defendant, for a request for service abroad of an initiating
process, means the person on whom the initiating process is
requested to be served.

Joreign judicial document means a judicial document that
originates in a Hague Convention country and relates to civil
proceedings in a court of that country.

Jorwarding authority means—

(a) for a request for service of a foreign judicial document
in Queensland—the authority or judicial officer of the
Hague Convention country in which the document
originates that forwards the request (being an authority
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or judicial officer that is competent under the law of that
country to forward a request for service under article 3
of the Hague Convention); or

(b) for arequest for service of a local judicial document in a
Hague Convention country—the registrar.

Hague Convention means the Convention on the Service
Abroad of Judicial and Extrajudicial Documents in Civil or
Commercial Matters done at the Hague on 15 November
1965.

Hague Convention country means a country, other than
Australia, that is a party to the Hague Convention.

initiating process means any document, including a
counterclaim and a third party notice, by which a proceeding
1s commenced.

local judicial document means a judicial document relating to
a civil proceeding in the Supreme Court, the District Court or
a Magistrates Court.

registrar means the registrar of the Supreme Court.

request for service abroad means a request for service in a
Hague Convention country of a local judicial document
mentioned in rule 130D.

request for service in Queensland means a request for service
in Queensland of a foreign judicial document mentioned in
rule 130M(1).

130B Provisions of this division to prevail

If the provisions of this division are inconsistent with any
other provisions of these rules, the provisions of this division
prevail to the extent of the inconsistency.
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Subdivision 2 Service abroad of local judicial

documents

130C Application of sdiv 2

)

2)

Subject to subrule (2), this subdivision applies to service in a
Hague Convention country of a local judicial document.

This subdivision does not apply if service of the document is
effected, without application of any compulsion, by an
Australian diplomatic or consular agent mentioned in article 8
of the Hague Convention.

130D Application for request for service abroad

)]

2)

3)

A person may apply to the registrar, in the registrar’s capacity
as a forwarding authority, for a request for service in a Hague
Convention country of a local judicial document.

The application must be accompanied by 3 copies of each of
the following documents—

(a) a draft request for service abroad, which must be in the
approved form;

(b) the document to be served;

(c) asummary of the document to be served, which must be
in the approved form;

(d) 1if, under article 5 of the Hague Convention, the central
authority or any additional authority of the country to
which the request is addressed requires the document to
be served to be written in, or translated into, the official
language or 1 of the official languages of that country, a
translation into that language of both the document to be
served and the summary of the document to be served.

The application must contain a written undertaking to the
Supreme Court, signed by the lawyer on the record for the
applicant in the proceeding to which the local judicial
document relates or, if there is no lawyer on the record for the
applicant in the proceeding, by the applicant—
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(a) to be personally liable for all costs incurred—

(i) by the employment of a person to serve the
documents to be served, being a person who is
qualified to do so under the law of the Hague
Convention country in which the documents are to
be served; or

(i) by the use of any particular method of service that
has been requested by the applicant for the service
of the documents to be served; and

(b) to pay the amount of those costs to the registrar within
28 days after receipt from the registrar of a notice
specifying the amount of those costs under rule 130F(3);
and

(c) to give such security for those costs as the registrar may
require.

(4) The draft request for service abroad—

(a) must be completed (except for signature) by the
applicant; and

(b) must state whether (if the time fixed for entering an
appearance in the proceeding to which the local judicial
document relates expires before service is effected) the
applicant wants service to be attempted after the expiry
of that time; and

(c) must be addressed to the central authority, or to an
additional authority, for the Hague Convention country
in which the person is to be served; and

(d) may state that the applicant requires a certificate of
service that is completed by an additional authority to be
countersigned by the central authority.

(5) A translation required under subrule (2)(d) must bear a
certificate (in both English and the language used in the
translation) signed by the translator stating—

(a) that the translation is an accurate translation of the
documents to be served; and
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(b) the translator’s full name and address and his or her
qualifications for making the translation.

130E How application to be dealt with

(1) If satisfied that the application and its accompanying
documents comply with rule 130D, the registrar—

(a) must sign the request for service abroad; and
(b) must forward 2 copies of the relevant documents—

(1) if the applicant has asked for the request to be
forwarded to a nominated additional authority for
the Hague Convention country in which service of
the document is to be effected—to the nominated
additional authority; or

(i) in any other case—to the central authority for the
Hague Convention country in which service of the
document is to be effected.

(2) The relevant documents mentioned in subrule (1)(b) are the
following—

(a) the request for service abroad (duly signed);
(b) the document to be served;
(c) the summary of the document to be served;

(d) 1if required under rule 130D(2)(d), a translation into the
relevant language of each of the documents mentioned
in paragraphs (b) and (c).

(3) If not satisfied that the application or any of its accompanying
documents complies with rule 130D, the registrar must inform
the applicant of the respects in which the application or
document fails to comply.

130F Procedure on receipt of certificate of service

(1) Subject to subrule (5), on receipt of a certificate of service in
due form in relation to a local judicial document to which a
request for service abroad relates, the registrar—
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(a) must arrange for the original certificate to be filed in the
proceeding to which the document relates; and

(b) must send a copy of the certificate to—

(i) the lawyer on the record for the applicant in the
proceeding; or

(i1) if there is no lawyer on the record for the applicant
in the proceeding—the applicant.

(2) For subrule (1), a certificate of service is in due form if—
(a) itis in the approved form; and

(b) it has been completed by a certifying authority for the
Hague Convention country in which service was
requested; and

(c) 1if the applicant requires a certificate of service that is
completed by an additional authority to be
countersigned by the central authority, it has been so
countersigned.

(3) On receipt of a statement of costs in due form in relation to the
service of a local judicial document mentioned in subrule (1),
the registrar must send to the lawyer or applicant who gave the
undertaking mentioned in rule 130D(3) a notice specifying
the amount of those costs.

(4) For subrule (3), a statement of costs is in due form if—

(a) it relates only to costs of a kind mentioned in
rule 130D(3)(a); and

(b) it has been completed by a certifying authority for the
Hague Convention country in which service was
requested.

(5) Subrule (1) does not apply unless—

(a) adequate security to cover the costs mentioned in
subrule (3) has been given under rule 130D(3)(c); or

(b) to the extent to which the security so given is inadequate
to cover those costs, an amount equal to the amount by
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which those costs exceed the security so given has been
paid to the registrar.

130G Payment of costs

(1) On receipt of a notice under rule 130F(3) in relation to the
costs of service, the lawyer or applicant, as the case may be,
must pay to the registrar the amount specified in the notice as
the amount of those costs.

(2)

If the lawyer or applicant fails to pay that amount within 28
days after receiving the notice—

(a)

(b)

except by leave of the court, the applicant may not take
any further step in the proceeding to which the local
judicial document relates until those costs are paid to the
registrar; and

the registrar may take such steps as are appropriate to
enforce the undertaking for payment of those costs.

130H Evidence of service

A certificate of service in relation to a local judicial document
(being a certificate in due form within the meaning of
rule 130F(2)) certifying that service of the document was
effected on a specified date is, in the absence of any evidence
to the contrary, sufficient proof that—

(a)

(b)

service of the document was effected by the method
specified in the certificate on that date; and

if that method of service was requested by the applicant,
that method is compatible with the law in force in the
Hague Convention country in which service was
effected.
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Subdivision 3

Default judgment following service
abroad of initiating process

1301 Application of sdiv 3

This subdivision applies to a civil proceeding for which an
initiating process has been forwarded following a request for
service abroad to the central authority (or to an additional
authority) for a Hague Convention country.

130J Restriction on power to enter default judgment if
certificate of service filed

(1) This rule applies if—

(a) a certificate of service of initiating process has been
filed in the proceeding (being a certificate in due form
within the meaning of rule 130F(2)) stating that service
has been duly effected; and

(b) the defendant has not appeared or filed a notice of
address for service.

(2) In circumstances to which this rule applies, default judgment
may not be given against the defendant unless the court is
satisfied that—

(a) the initiating process was served on the defendant—

(i) by a method of service prescribed by the internal
law of the Hague Convention country for the
service of documents in a domestic proceeding on
persons who are within its territory; or

(i) if the applicant requested a particular method of
service (being a method under which the document
was actually delivered to the defendant or to his or
her residence) and that method is compatible with
the law in force in that country, by that method; or

(iii) 1if the applicant did not request a particular method
of service, in circumstances where the defendant
accepted the document voluntarily; and
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(b)

the initiating process was served in sufficient time to
enable the defendant to enter an appearance in the
proceeding.

(3) For subrule (2)(b)—

sufficient time means—

(a)

(b)

42 days from the date specified in the certificate of
service in relation to the initiating process as the date on
which service of the process was effected; or

such lesser time as the court considers, in the
circumstances, to be a sufficient time to enable the
defendant to enter an appearance in the proceeding.

130K Restriction on power to enter default judgment if
certificate of service not filed

(1) This rule applies if—

2)

(a)

(b)

a certificate of service of initiating process has not been
filed in the proceeding; or

a certificate of service of initiating process has been
filed in the proceeding (being a certificate in due form
within the meaning of rule 130F(2)) stating that service
has not been effected;

and the defendant has not appeared or filed a notice of address
for service.

If this rule applies, default judgment may not be given against
the defendant unless the court is satisfied that—

(a)

(b)

(c)

the initiating process was forwarded to the central
authority, or to an additional authority, for the Hague
Convention country in which service of the initiating
process was requested; and

a period that is adequate in the circumstances (being a
period of not less than 6 months) has elapsed since the
date on which initiating process was so forwarded; and

every reasonable effort has been made—
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(1) to obtain a certificate of service from the relevant
certifying authority; or

(i1) to effect service of the initiating process;

as the case requires.

130L Setting aside judgment in default of appearance

(1) This rule applies if default judgment has been entered against
the defendant in a proceeding to which this subdivision
applies.

(2) If this rule applies, the court may set aside the judgment on
the application of the defendant if it is satisfied that the
defendant—

(a) without any fault on the defendant’s part, did not have
knowledge of the initiating process in sufficient time to
defend the proceeding; and

(b) has a prima facie defence to the proceeding on the
merits.

(3) An application to have a judgment set aside under this rule
may be filed—

(a) at any time within 1 year after the date on which the
judgment was given; or

(b) after the expiry of that 1 year period, within such time
after the defendant acquires knowledge of the judgment
as the court considers reasonable in the circumstances.

(4) Nothing in this rule affects any other power of the court to set
aside or vary a judgment.

Current as at 16 February 2024 Page 129

Authorised by the Parliamentary Counsel



Uniform Civil Procedure Rules 1999
Chapter 4 Service

[r 130M]

Subdivision 4 Local service of foreign judicial

documents

130M Application of sdiv 4

ey

2)

3)

This subdivision applies to service in Queensland of a foreign
judicial document in relation to which a due form of request
for service has been forwarded to the court—

(a) by the Attorney-General’s Department of the
Commonwealth, whether in the first instance or
following referral under rule 130N; or

(b) by a forwarding authority.

Subject to subrule (3), a request for service in Queensland is
in due form if it is in the approved form and is accompanied
by the following documents—

(a) the document to be served;

(b) asummary of the document to be served, which must be
in the approved form;

(c) a copy of the request and of each of the documents
mentioned in paragraphs (a) and (b);

(d) if either of the documents mentioned in paragraphs (a)
and (b) is not in the English language, an English
translation of the document.

Any translation required under subrule (2)(d) must bear a
certificate (in English) signed by the translator stating—

(a) that the translation is an accurate translation of the
document; and

(b) the translator’s full name and address and his or her
qualifications for making the translation.
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130N Certain documents to be referred back to the
Attorney-General’s Department of the Commonwealth

If, after receiving a request for service in Queensland, the
registrar is of the opinion—

(a)
(b)

(©

(d)

that the request does not comply with rule 130M; or

that the document to which the request relates is not a
foreign judicial document; or

that compliance with the request may infringe
Australia’s sovereignty or security; or

that the request seeks service of a document in some
other State or Territory of the Commonwealth;

the registrar must refer the request to the Attorney-General’s
Department of the Commonwealth together with a statement
of his or her opinion.

Note—

The Attorney-General’s Department of the Commonwealth will deal
with misdirected and non-compliant requests, make arrangements for
the service of extrajudicial documents and assess and decide questions
concerning Australia’s sovereignty and security.

1300 Service

(1) Subject to rule 130N, on receipt of a request for service in
Queensland, the court must arrange for the service of the
relevant documents in accordance with the request.

(2) The relevant documents mentioned in subrule (1) are the

following—

(a) the document to be served;

(b) asummary of the document to be served;

(c) acopy of the request for service in Queensland;

(d) if either of the documents mentioned in paragraphs (a)
and (b) is not in the English language, an English
translation of the document.
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(3) Service of the relevant documents may be effected by any of
the following methods of service—

(a)

(b)

(©)

by a method of service prescribed by the law in force in
Queensland—

(i) for the service of a document of a kind
corresponding to the document to be served; or

(i) if there is no such corresponding kind of
document, for the service of initiating process in
proceedings in the Supreme Court;

if the applicant has requested a particular method of
service and that method is compatible with the law in
force in Queensland, by that method;

if the applicant has not requested a particular method of
service and the person requested to be served accepts the
document voluntarily, by delivery of the document to
the person requested to be served.

130P Affidavit as to service

(1) If service of a document has been effected pursuant to a
request for service in Queensland, the person by whom
service has been effected must lodge with the court an

2)

affidavit specifying—

(a) the time, day of the week and date on which the
document was served; and

(b) the place where the document was served; and

(c) the method of service; and

(d) the person on whom the document was served; and

(e) the way in which that person was identified.

If attempts to serve a document pursuant to a request for
service in Queensland have failed, the person by whom
service has been attempted must lodge with the court an
affidavit specifying—

(a)

details of the attempts made to serve the document; and
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(b) the reasons that have prevented service.

(3) When an affidavit as to service of a document has been lodged
in accordance with this rule, the registrar—

(a) must complete a certificate of service, sealed with the
seal of the court, on the reverse side of, or attached to,
the request for service in Queensland; and

(b) must forward the certificate of service, together with a
statement as to the costs incurred in relation to the
service or attempted service of the document, directly to
the forwarding authority from which the request was
received.

(4) A certificate of service must be—
(a) in the approved form; or

(b) if a form of certificate of service that substantially
corresponds to the approved form mentioned in
paragraph (a) accompanies the request for service, in
that accompanying form.

Division 4 Service of foreign legal process in
Queensland other than under the
Hague Convention

130Q Application of div 4

This division applies to a request for the service in
Queensland of process of a court or tribunal of a foreign
country that is not a Hague Convention country.

131 Letter of request from foreign tribunal—procedure

(1) This rule applies if, in a civil or commercial matter before a
court or tribunal of a foreign country (the foreign court)—

(a) the foreign court, by letter of request, requests service
on a person in Queensland of any process or citation (the
process) in the matter; and
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(b)

the Attorney-General, or a person authorised by the
Attorney-General, sends the request to the Supreme
Court indicating that effect should be given to the
process.

(2) The following procedures apply—

(a)

(b)

(c)

(d)

(e)

®)

the letter of request must be accompanied by the
following—

(1) if the letter is not in English—a translation of the
letter in English;

(i) 2 copies of the process to be served;
(iii) either—
(A) 2 copies of the process in English; or

(B) 2 copies of the process each having a
notation on it in English stating as precisely
as possible the name and address of the
person on whom the document is to be
served, the nature of the document, and the
names of the parties;

if paragraph (a)(ii1)(B) is complied with, it is not
necessary to give the person served a translated copy of
the process;

the sheriff, or an agent of the sheriff, must serve the
process personally under these rules;

after serving the process, the person serving it must
return to the registrar of the Supreme Court 1 copy of
the process, affidavit evidence by the person serving the
process of service of the process, and particulars of
charges for the cost of serving it;

the registrar must certify the correctness of the charges,
or another amount properly payable for the cost of
serving the process;

the registrar must send the following to the person
mentioned in subrule (1)(b) who sent the request to the
Supreme Court—
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(1) the letter of request for service received from the
foreign court;

(i1)) evidence of service of the process, with a
certificate on it in the approved form stamped with
the seal of the Supreme Court;

(iii) a certificate establishing the fact and the date of
service or indicating why it has not been possible
to serve the process;

(iv) a certificate stating the amount of the charges
properly payable for the cost of serving it.

132 Orders for substituted service

On the application of the Crown solicitor, with the consent of
the Attorney-General, the Supreme Court may, in relation to
the service of process of a court or tribunal of a foreign
country, make an order for substituted service or otherwise as
may be necessary to give effect to these rules.

133 Noncompliance with rules

The Supreme Court may direct that effect is to be given to a
letter of request for the service of process of a court or tribunal
of a foreign country, even though rules 131 and 132 have not
been complied with.

Chapter 5 Notice of intention to
defend

134  Application of ch 5
This chapter applies only to a proceeding started by claim.
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135 No step without notice of intention to defend

(1) Except with the court’s leave, a defendant may take a step in a
proceeding only if the defendant has first filed a notice of
intention to defend.

(2) In this rule—
notice of intention to defend includes a conditional notice of
intention to defend.

136 Defendant may act by solicitor or in person

(1) A defendant may defend a proceeding by a solicitor or in
person.

(2) However, if a defendant is a person under a legal incapacity,
the defendant may defend the proceeding only by the person’s
litigation guardian.

Note—
See rule 93 (Litigation guardian of person under a legal incapacity).

(3) In this rule—
defend includes file a notice of intention to defend.

137 Time for notice of intention to defend

(1) In a proceeding started by a claim, a notice of intention to
defend must be filed within 28 days after the day the claim is
served.

(2) However, if the Service and Execution of Process Act 1992
(Cwlth) applies, a notice of intention to defend must be filed
within the time limited by that Act.

138 Late filing of notice of intention to defend
A defendant may file and serve a notice of intention to defend
at any time before judgment, even if the defendant is in
default of rule 137.
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Note—

However, see chapter 9 (Ending proceedings early), part 1 (Default),
division 2 (Proceedings started by claim) for the possible consequences
of not filing within the time limited for filing.

139 Requirements for notice of intention to defend
(1) A notice of intention to defend must—
(a) be in the approved form; and
(b) have the defendant’s defence attached to it.

(2) A notice of intention to defend must be signed and dated.

140 Contact details and address for service

(1) Rule 17 applies in relation to a notice of intention to defend as
if the notice were a claim and the defendant were a plaintiff.

(2) Despite rule 17, an address for service stated under the
Service and Execution of Process Act 1992 (Cwlth) is the
address for service of the defendant.

141  Filing notice of intention to defend

A notice of intention to defend must be filed in the registry
from which the claim was issued.

142 Service of notice of intention to defend

A sealed copy of the notice of intention to defend must be
served at the plaintiff’s address for service—

(a) on the day on which it is filed; or

(b) as soon as practicable after it is filed.

143 Possession of land

(1) A person who is not named in a claim as a defendant in a
proceeding for the possession of land may file a notice of
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(2)

3)

intention to defend if the person files an affidavit showing the
person is in possession of the land either directly or by a
tenant.

Subject to rule 69, a person who files a notice of intention to
defend under subrule (1) becomes a defendant by virtue of the
notice and must—

(a) when filing the notice, file an application to the court for
directions; and

(b) serve a copy of the notice, the affidavit mentioned in
subrule (1) and the application mentioned in
paragraph (a) on every other party to the proceeding.

A notice of intention to defend under this rule may be
confined to a specified part of the land.

144 Conditional notice of intention to defend

o))

2)

3)

“4)

(&)

This rule does not apply to a defendant objecting to the
starting of a proceeding in a district of a court other than in
accordance with rule 35.

Note—

See rule 38 for objections to the starting of a proceeding other than in
the correct district.

A defendant who proposes to challenge the jurisdiction of the
court or to assert an irregularity must file a conditional notice
of intention to defend.

Rule 139(1)(b) does not apply to a conditional notice of
intention to defend.

If a defendant files a conditional notice of intention to defend,
the defendant must apply for an order under rule 16 within 14
days after filing the notice.

The conditional notice of intention to defend becomes an
unconditional notice of intention to defend if—

(a) the defendant does not apply for an order under rule 16
within the 14 days; or
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(b) for a defendant who applies for an order under rule 16
within the 14 days—the application is determined and
the order is not made.

(6) Within 7 days after a conditional notice of defence becomes
an unconditional notice of intention to defend, the defendant
must file a defence.

(7) A defendant who files an unconditional notice of intention to
defend is taken to have submitted to the jurisdiction of the
court and waived any irregularity in the proceeding.

Chapter 6 Pleadings

Part 1 Introduction

145  Application of pt 1
This part applies only to the following proceedings—
(a) aproceeding started by claim;

(b) a proceeding started by application if the court orders
that pleadings must be served.

146 Formal requirements
(1) A pleading must—
(a) state the number of the proceeding; and
(b) state the description of the pleading; and
(c) be filed and state the date on which it is filed; and

(d) be signed by the solicitor for the party filing it or, if the
party appears or defends in person, the party; and

(e) be consecutively numbered on each page; and
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€3]

be divided into consecutively numbered paragraphs and,
if necessary, subparagraphs, each containing, as far as
practicable, a separate allegation; and

if it is settled by counsel—state the counsel’s name.

(2) In addition, a pleading (other than a reply) must have on it a
notice to the party on whom the pleading is served under
rule 164 informing the party about the time for serving
pleadings in response under rule 164.

148 Judgment pleaded

(1) Subrule (2) applies if a party pleads a judgment.

(2) The party pleading the judgment must, within 10 days after
another party requests a copy of the judgment, deliver to the
other party a copy of the judgment.

(3) If the party does not comply with subrule (2), the court may
order the pleading to be struck out or amended.

Part 2

Rules of pleading

149 Statements in pleadings

(1) Each pleading must—

(a)

(b)

(©)

(d)

(e)

be as brief as the nature of the case permits; and

contain a statement of all the material facts on which the
party relies but not the evidence by which the facts are
to be proved; and

state specifically any matter that if not stated
specifically may take another party by surprise; and

subject to rule 156, state specifically any relief the party
claims; and

if a claim or defence under an Act is relied on—identify
the specific provision under the Act.
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(2) In apleading, a party may plead a conclusion of law or raise a
point of law if the party also pleads the material facts in
support of the conclusion or point.

150 Matters to be specifically pleaded

(1) Without limiting rule 149, the following matters must be

specifically pleaded—

(a) breach of contract or trust;

(b) every type of damage claimed including, but not limited
to, special and exemplary damages;
Note—

See also rule 155 (Damages).

(c) defence under the Limitation of Actions Act 1974;

(d) duress;

(e) estoppel;

() fraud;

(g) illegality;

(h) interest (including the rate of interest and method of
calculation) claimed;

(1)  malice or ill will;

(j)  misrepresentation;

(k) motive, intention or other condition of mind, including
knowledge or notice;

(I) negligence or contributory negligence;

(m) payment;

(n) performance;

(o) part performance;

(p) release;

(@) undue influence;

(r)  voluntary assumption of risk;
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(s) waiver;

(t) want of capacity, including disorder or disability of
mind;

(u) that a testator did not know and approve of the contents
of a will;

(v) that a will was not properly made;

(w) wilful default;

(x) anything else required by an approved form or practice
direction to be specifically pleaded.

(2) Also, any fact from which any of the matters mentioned in
subrule (1) is claimed to be an inference must be specifically
pleaded.

(3) If the plaintiff’s claim is for a debt or liquidated demand only
(with or without a claim for interest), the plaintiff must state
the following details in the statement of claim—

(a) particulars of the debt or liquidated demand;

(b) if interest is claimed—particulars as required by
rule 159;

(c) the amount claimed for the costs of issuing the claim
and attached statement of claim;

(d) a statement that the proceeding ends if the defendant
pays the debt or liquidated demand and interest and
costs claimed before the time for filing notice of
intention to defend ends;

(e) a statement of the additional costs of obtaining
judgment in default of notice of intention to defend.

(4) In a defence or a pleading after a defence, a party must
specifically plead a matter that—

(a) the party alleges makes a claim or defence of the
opposite party not maintainable; or

(b) shows a transaction is void or voidable; or
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(c) if not specifically pleaded might take the opposite
parties by surprise; or

(d) raises a question of fact not arising out of a previous
pleading.

(5) If the plaintiff’s claim starts a wrongful death proceeding, the
plaintiff must state in the statement of claim the person or
persons for whose benefit the claim is brought.

151  Presumed facts
(1) A party is not required to plead a fact if—
(a) the law presumes the fact in the party’s favour; or
(b) the burden of proving the fact does not lie with the party.
(2) Subrule (1) does not apply if it is necessary to plead the fact—
(a) to comply with rule 149; or
(b) to meet a denial pleaded by another party.
152 Spoken words and documents
Unless precise words are material, a pleading may state the
effect of spoken words or a document as briefly as possible
without setting out all of the spoken words or document.
153 Condition precedent
(1) An allegation of the performance or occurrence of a condition
precedent necessary for the case of a party is implied in the
party’s pleading.
(2) A party who denies the performance or occurrence of a
condition precedent must specifically plead the denial.
154 Inconsistent allegations or claims in pleadings
(1) A party may make inconsistent allegations or claims in a
pleading only if they are pleaded as alternatives.
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(2) However, a party must not make an allegation or new claim
that is inconsistent with an allegation or claim made in
another pleading of the party without amending the pleading.

155 Damages

(1) If damages are claimed in a pleading, the pleading must state
the nature and amount of the damages claimed.

(2) Without limiting rule 150(1)(b), a party claiming general
damages must include the following particulars in the party’s
pleading—

(a) the nature of the loss or damage suffered;

(b) the exact circumstances in which the loss or damage was
suffered;

(c) the basis on which the amount claimed has been worked
out or estimated.

(3) If practicable, the party must also plead each type of general
damages and state the nature of the damages claimed for each

type.

(4) In addition, a party claiming damages must specifically plead
any matter relating to the assessment of damages that, if not
pleaded, may take an opposing party by surprise.

156 General relief

The court may grant general relief or relief other than that
specified in the pleadings irrespective of whether general or
other relief is expressly claimed in the pleadings.

Part 3 Particulars

157  Particulars in pleading

A party must include in a pleading particulars necessary to—
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(a) define the issues for, and prevent surprise at, the trial;
and

(b) enable the opposite party to plead; and
(c) support a matter specifically pleaded under rule 150.

158 Particulars of damages

(1) If a party claims damages including money the party has paid
or is liable to pay, the pleading must contain particulars of the
payment or liability.

(2) If a party claims exemplary or aggravated damages, the
party’s pleading must contain particulars of all matters relied
on in support of the claim.

159 Interest

(1) This rule applies if a party intends to apply to the court for an
award of interest, whether under the Civil Proceedings Act
2011, part 8 or otherwise.

(2) This rule does not apply to a proceeding for damages for
personal injury or death.

(3) The party must allege in the party’s pleading particulars of—

(a) the amount or amounts on which the interest is claimed;
and

(b) the interest rate or rates claimed; and
(c) the day or days from which interest is claimed; and
(d) the method of calculation.

(4) However, the rate or rates of interest need not be separately
specified if the party is claiming at the rate or rates specified
in a practice direction.
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160 Way to give particulars

ey

2)
3)

If rules 157 to 159 require particulars to be given, the
particulars must be stated in the pleading or, if that is
inconvenient, in a separate document mentioned in, and filed
and served with, the pleading.

Further particulars may be given by correspondence.

A party giving further particulars must file a copy of the
particulars.

161  Application for order for particulars

oY)

2)

3)

“)

A party may apply to the court for an order for further and
better particulars of the opposite party’s pleading.

Note—

Chapter 11 (Evidence), part 8 (Exchange of correspondence instead of
affidavit evidence) applies to an application under this part. Note,
particularly, rule 447 (Application to court).

The court may, on an application under subrule (1), make the
consequential orders and give the directions for the conduct of
the proceeding the court considers appropriate.

The making of an application under this rule does not extend
the time for pleading.

Particulars required under an order under this rule must repeat
the relevant part of the order so the particulars are
self-explanatory.

162  Striking out particulars

(1) This rule applies if a particular—
(a) has a tendency to prejudice or delay the fair trial of the
proceeding; or
(b) 1is unnecessary or scandalous; or
(c) 1is frivolous or vexatious; or
(d) is otherwise an abuse of the process of the court.
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(2) The court, at any stage of the proceeding, may strike out the
particular and order the costs of the application to be paid on
the indemnity basis.

(3) On the hearing of an application under subrule (2), the court is
not limited to receiving evidence about the particular.

163  Failure to give particulars

If a party does not comply with an order made under rule 161,
the court may make the order, including a judgment, it
considers appropriate.

Part 4 Progress of pleading

164 Time for serving answer to counterclaim and reply

(1) Unless the court orders otherwise, any answer to counterclaim
must be filed and served within—

(a) 14 days after the day the counterclaim is served; or

(b) if the defendant to the counterclaim is not a party to the
original proceeding, 28 days after the day the
counterclaim is served.

(2) Unless the court orders otherwise, any reply must be filed and
served within 14 days after the day of the service of the
defence or answer to counterclaim.

Note—

See chapter 9 (Ending proceedings early), part 1 (Default) for the
consequence of default.

165 Answering pleadings

(1) A party may, in response to a pleading, plead a denial, a
non-admission, an admission or another matter.
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2)

A party who pleads a non-admission may not give or call
evidence in relation to a fact not admitted, unless the evidence
relates to another part of the party’s pleading.

166 Denials and non-admissions

&)

2)

3)

“4)

&)

(6)

An allegation of fact made by a party in a pleading is taken to
be admitted by an opposite party required to plead to the
pleading unless—

(a) the allegation is denied or stated to be not admitted by
the opposite party in a pleading; or

(b) rule 168 applies.

However, there is no admission under subrule (1) because of a
failure to plead by a party who is, or was at the time of the
failure to plead, a person under a legal incapacity.

A party may plead a non-admission only if—

(a) the party has made inquiries to find out whether the
allegation is true or untrue; and

(b) the inquiries for an allegation are reasonable having
regard to the time limited for filing and serving the
defence or other pleading in which the denial or
non-admission of the allegation is contained; and

(c) the party remains uncertain as to the truth or falsity of
the allegation.

A party’s denial or non-admission of an allegation of fact
must be accompanied by a direct explanation for the party’s
belief that the allegation is untrue or can not be admitted.

If a party’s denial or non-admission of an allegation does not
comply with subrule (4), the party is taken to have admitted
the allegation.

A party making a non-admission remains obliged to make any
further inquiries that may become reasonable and, if the
results of the inquiries make possible the admission or denial
of an allegation, to amend the pleading appropriately.
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167

168

169

170

(7) A denial contained in the same paragraph as other denials is
sufficient if it is a specific denial of the allegation in response
to which it is pleaded.

Unreasonable denials and non-admissions

If the court considers an allegation of fact denied or not
admitted should have been admitted, the court may order the
party who denied or did not admit the allegation to pay
additional costs caused by the denial or non-admission.

Implied non-admission

(1) Every allegation of fact made in the last pleading filed and
served before the pleadings close is taken to be the subject of
a non-admission and rule 165(2) then applies.

(2) However, nothing in these rules prevents a party at any time
admitting an allegation contained in a pleading.

Close of pleadings
The pleadings in a proceeding close—

(a) if a pleading is served after the defence or answer to a
counterclaim—on service of the pleading; or

(b) otherwise—14 days after service of the defence.

Confession of defence

(1) If the defendant alleges a defence that arose after the
proceeding was started, the plaintiff may file and serve a
confession of defence.

(2) The plaintiff may, on filing a confession of defence, obtain a
judgment for costs to be assessed up to the day the defence
was served, unless the court otherwise orders.

(3) In this rule—

defendant includes a defendant to a counterclaim.
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171  Striking out pleadings
(1) This rule applies if a pleading or part of a pleading—
(a) discloses no reasonable cause of action or defence; or

(b) has a tendency to prejudice or delay the fair trial of the
proceeding; or

(c) isunnecessary or scandalous; or
(d) 1is frivolous or vexatious; or
(e) 1s otherwise an abuse of the process of the court.

(2) The court, at any stage of the proceeding, may strike out all or
part of the pleading and order the costs of the application to be
paid by a party calculated on the indemnity basis.

(3) On the hearing of an application under subrule (2), the court is
not limited to receiving evidence about the pleading.

Part 5 Particular pleadings

Division 1 Various

172 Defence of tender

If a defendant pleads the defence of tender before the
proceeding was started, the court may order the defendant to
pay the amount tendered into court.

173 Set-off

(1) A defendant may rely on set-off (whether or not of an
ascertained amount) as a defence to all or part of a claim made
by the plaintiff whether or not it is also included as a
counterclaim.

(2) If the amount of a set-off is more than the amount of the claim
against which it is set off, then, regardless of whether the
set-off is pleaded as a counterclaim—
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(a) the set-off may be treated as a counterclaim; and

(b) the court may give judgment for the amount of the
difference or grant the defendant other relief to which
the court considers the defendant is entitled.

Examples of other relief under subrule (2)(b)—

injunction, or stay, if within the court’s jurisdiction
(3) Despite subrules (1) and (2)—

(a) 1if the court considers a set-off can not be conveniently
dealt with in a proceeding, the court may set aside a
defence or counterclaim in the proceeding by way of
set-off and may order that the set-off be dealt with in a
separate proceeding; or

(b) 1if the court considers a set-off should not be allowed, the
court may set aside a defence or counterclaim by way of
set-off.

174 Defamation pleadings

If in a proceeding for defamation the plaintiff intends to allege
that the defendant was actuated by ill will to the plaintiff or by
another improper motive, the plaintiff must allege in a reply
the facts from which the ill will or improper motive is to be
inferred.

Division 2 Counterclaims

175  Application of div 2

This division applies to a counterclaim and an answer to a
counterclaim with necessary changes and, in particular, as if
the plaintiff in the original proceeding were a defendant and
the defendant a plaintiff.
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176 Counterclaim after issue of claim

A counterclaim may be made in relation to a cause of action
arising after the issue of the claim.

177  Counterclaim against plaintiff

In a proceeding, the defendant may make a counterclaim
against a plaintiff, instead of bringing a separate proceeding.

178 Counterclaim against additional party

ey

(2)

3)

A defendant may make a counterclaim against a person other
than the plaintiff (whether or not already a party to the
proceeding) if—

(a) the plaintiff is also made a party to the counterclaim;
and

(b) either—

(i) the defendant alleges that the other person is liable
with the plaintiff for the subject matter of the
counterclaim; or

(i) the defendant claims against the other person relief
relating to or connected with the original subject
matter of the proceeding.

If a defendant counterclaims against a person who is not a
party to the original proceeding, the defendant must—

(a) make the counterclaim; and

(b) serve the defence and counterclaim and the plaintiff’s
statement of claim on the person within the time allowed
for service on a plaintiff.

A person not a party to the original proceeding who is
included as a defendant to a counterclaim becomes a party to
the proceeding on being served with the defence and
counterclaim.
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(4) If a defendant makes a counterclaim against a person not a
party to the original proceeding, chapters 2, 4 and 5 and
chapter 9, part 1 apply as if—

(a) the counterclaim were a proceeding started by a claim;
and

(b) the party making the counterclaim were a plaintiff; and

(c) the party against whom the counterclaim is made were a
defendant.

179 Pleading and serving counterclaim

A counterclaim must be in the approved form and must be
included in the same document and served within the same
time as the defence.

180 Answer to counterclaim

A defendant to a counterclaim may plead to the counterclaim
by serving an answer to the counterclaim under these rules.

181 Conduct of counterclaim

(1) These rules apply to the conduct of a counterclaim with
necessary changes as if—

(a) the plaintiff on the counterclaim were the plaintiff in an
original proceeding; and

(b) the defendant to the counterclaim were the defendant to
an original proceeding.

(2) Chapter 4 does not apply to a defendant to a counterclaim
who is a party to the original proceeding.

(3) Subject to rule 182, a counterclaim must be tried at the trial of
the plaintiff’s claim.
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182 Exclusion of counterclaim

The court may, at any time, exclude a counterclaim from the
proceeding in which the counterclaim is made and give the
directions the court considers appropriate about the conduct of
the counterclaim.

183 Counterclaim after judgment, stay etc. of original
proceeding

A counterclaim may proceed after judgment is given in the
original proceeding or after the original proceeding is stayed,
dismissed or discontinued.

184 Judgment for balance

If a defendant establishes a counterclaim against the plaintiff
and there is a balance in favour of 1 of the parties, the court
may give judgment for the balance.

185  Stay of claim

If the defendant does not plead a defence but makes a
counterclaim, the court may stay the enforcement of a
judgment given against the defendant until the counterclaim is
decided.

Division 3 Admissions

186  Application of div 3

This division applies only to proceedings started by claim.

187 Voluntary admission

A party to a proceeding may, in addition to an admission in a
pleading, by notice served on another party, admit, in favour
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188

189

190

of the other party, for the proceeding only, the facts specified
in the pleading or notice.

Withdrawal of admission

A party may withdraw an admission made in a pleading or
under rule 187 only with the court’s leave.

Notice to admit facts or documents

)]

2)

3)

“4)

A party to a proceeding (the first party) may, by notice served
on another party ask the other party to admit, for the
proceeding only, the facts or documents specified in the
notice.

If the other party does not, within 14 days, serve a notice on
the first party disputing the fact or the authenticity of the
document, the other party is taken to admit, for the proceeding
only, the fact or the authenticity of the document specified in
the notice.

The other party may, with the court’s leave, withdraw an
admission taken to have been made by the party under
subrule (2).

If the other party serves a notice under subrule (2) disputing a
fact or the authenticity of a document and afterwards the fact
or the authenticity of the document is proved in the
proceeding, the party must pay the costs of proof, unless the
court otherwise orders.

Admissions

€]

2)

If an admission is made by a party, whether in a pleading or
otherwise after the start of the proceeding, the court may, on
the application of another party, make an order to which the
party applying is entitled on the admission.

The court may give judgment or make another order even
though other questions in the proceeding have not been
decided.
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3)

“4)

Part 6

The court may, instead of assessing the amount claimed, make
a judgment conditional on the assessment of damages under
chapter 13, part 8.

If the court gives judgment under subrule (3), the court must
specify in the order the court to perform the assessment under
rule 507.

Third party and similar
proceedings

191 Explanation of pt 6

&)

(2)

3)

This part provides for a third party procedure in a proceeding
started by claim.

A third party proceeding starts when the third party notice is
issued.

In addition to the provisions of this part, rules 16 to 18, 20 and
23 apply in relation to a third party notice as if the notice were
a claim and the defendant making the claim were a plaintiff
and the third party were a defendant.

192 Reason for third party procedure

A defendant may file a third party notice if the defendant
wants to—

(a) claim against a person who is not already a party to the
proceeding a contribution or indemnity; or

(b) claim against a person who is not already a party to the
proceeding relief—

(i) relating to or connected with the original subject
matter of the proceeding; and

(i) substantially the same as some relief claimed by
the plaintiff; or
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(c) require a question or issue relating to or connected with
the original subject matter of the proceeding to be
decided not only as between the plaintiff and the
defendant but also as between either of them and a
person not already a party to the proceeding.

193 Content of third party notice

)]
2)

A third party notice must be in the approved form.
In a third party notice, a defendant must—

(a) state briefly the nature of the claim made or relief
sought against the third party; and

(b) attach a statement of claim to the notice, unless the court
otherwise orders.

194  Filing third party notice

ey

2)

3)

“4)

Unless the court gives leave—

(a) a third party notice may not be filed by a defendant until
the defendant has filed a defence; and

(b) a third party notice must be filed within 28 days after the
end of whichever of the following periods ends last—

(1) the time limited for the filing of the defence of the
defendant who makes the third party claim (the
prescribed period);

(i) if the plaintiff agrees to an extension of the
prescribed period—the period agreed to.

An application for leave to file a third party notice must be
served on the plaintiff.

However, the court may order the application to be served on
another party who has filed a notice of intention to defend.

If the court gives leave to the defendant to file a third party
notice, it may give directions about filing and serving the
notice.
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195 Serving third party notice

ey

2)

3)

A defendant who files a third party notice must serve it on the
third party—

(a) as soon as practicable after it is issued; and

(b) in the same way as an originating process is served on a
defendant.

A copy of the following documents must be served with the
third party notice—

(a) any order giving leave to file or serve the notice;
(b) the claim;
(c) all pleadings filed in the proceeding.

As soon as practicable after serving the third party notice on
the third party, the defendant must also serve a copy of the
notice on the plaintiff and all parties who have filed a notice of
intention to defend.

196 Effect of service on third party

On being served with a third party notice, the third party
becomes a party to the proceeding with the same rights in
relation to the third party’s defence to a claim made against
the third party in the notice as the third party would have if
sued in the ordinary way by the defendant.

197 Notice of intention to defend by third party

Chapter 5 applies, with necessary changes, to a proceeding
started by a third party notice as if the notice were a third
party claim, the defendant making the claim were a plaintiff
and the third party were a defendant.
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198

199

200

201

Third party defence

ey

2)

The third party may file and serve a defence within 28 days
after the day the third party is served with the statement of
claim on the third party.

The third party may, in the defence to the third party notice,
deny a plaintiff’s allegations against a defendant and allege a
matter showing a plaintiff’s claim against a defendant is not
maintainable.

Pleadings

A party who files a pleading after the filing of a third party
notice must serve the pleading on all other parties who have
an address for service.

Counterclaim by third party

oY)

2)

3)
“4)

A third party who has a claim against the defendant who
makes the third party claim may counterclaim against the
defendant.

The third party may include the plaintiff or another person as
a defendant to the counterclaim if the person could be
included as a defendant if the third party brought a separate
proceeding.

The counterclaim starts when it is issued.

Rule 178 applies to a counterclaim by a third party with
necessary changes.

Default

)]

This rule applies if—

(a) a default judgment is given for the plaintiff against the
defendant by whom a third party was included; and

(b) the third party has not filed a notice of intention to
defend or a defence.
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(2) When the time for filing a notice of intention to defend or a

3)

“4)

defence ends—
(a) the third party—

(i) 1is taken to admit a claim stated in the third party
notice or statement of claim; and

(i) is bound by the default judgment between the
plaintiff and the defendant so far as it is relevant to
a claim, question or issue stated in the notice or
statement of claim; and

(b) the defendant—

(i) at any time after satisfaction of the default
judgment, or, with the court’s leave, before
satisfaction, may obtain a judgment against the
third party for a contribution or indemnity claimed
in the notice or statement of claim; and

(i) with the court’s leave, may obtain a judgment
against the third party for other relief or remedy
claimed in the notice or statement of claim.

The court may set aside or vary the judgment against the third
party.

Chapter 9, part 1, division 2, applies for a third party
procedure as if the third party notice were a claim, the

defendant making the claim were a plaintiff and the third
party were a defendant.

202 Disclosure

oY)

2)

A duty of disclosure arises between a third party and the
defendant who included the third party only if the third party
files a defence.

A duty of disclosure arises between a third party and a
plaintiff only if the third party denies the plaintiff’s allegations
against the defendant or alleges another matter showing the
plaintiff’s claim against the defendant is not maintainable.
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203

204

205

Note—
See rule 211 (Duty of disclosure).

(3) However, a duty of disclosure may arise between a third party
and another party if the court so orders.

Trial

(1) A third party may appear at, and take part in, the trial of the
proceeding as the court directs.

(2) At the trial, the issues between the defendant who included
the third party and the third party must be tried concurrently
with the issues between the plaintiff and the defendant, unless
the court otherwise orders.

Extent third party bound by judgment between plaintiff
and defendant

In a proceeding, the court may make an order or give a
direction about the extent to which a third party is bound by a
judgment between a plaintiff and a defendant.

Judgment between defendant and third party
(1) In a proceeding, the court may give judgment in favour of—

(a) adefendant by whom a third party was included against
the third party; or

(b) the third party against the defendant.
2) If—

(a) judgment is given in favour of the plaintiff against a
defendant; and

(b) judgment is given in favour of the defendant against a
third party;

the judgment against the third party may be enforced only if—

(c) the judgment against the defendant has been satisfied; or
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(d) the court orders otherwise.

206 Claim against another party

ey

2)

3)

A party may claim against another party to the proceeding
relief of the kind mentioned in rule 192 by filing and serving a
third party notice under this rule.

Subrule (1) does not apply if the claim could be made by
counterclaim in the proceeding.

If a party files and serves a third party notice under this rule—

(a) the party on whom it is served is not required to file a
notice of intention to defend if the party has filed a
notice of intention to defend in the proceeding or is a
plaintiff; and

(b) this part otherwise applies with necessary changes as
if—
(1) the party filing and serving the notice were a

defendant filing and serving a third party notice;
and

(i) the party on whom the notice is served were a third
party.

207 Subsequent parties

ey

2)

If a third party has filed a notice of intention to defend, this
part applies, with necessary changes, as if the third party were
a defendant.

If a person joined as a party (a fourth party) by a third party
has filed a notice of intention to defend, this part as applied by
this rule must have effect as regards the fourth party and any
other further person or persons included and so on
successively.
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208 Contribution under Law Reform Act 1995

If the only relief claimed by a defendant is a contribution
under the Law Reform Act 1995, section 6 against another
defendant, the defendant may file and serve a notice claiming
contribution without further pleading.

Chapter 7 Disclosure

Part 1 Preliminary disclosure

208B Definitions for part
In this part—

applicant means a person who applies for an order under this
part.

document includes a class of documents.

identity, of a prospective defendant, includes the name and the
occupation, if any, of the prospective defendant.

prospective defendant, in relation to an applicant, means a
person against whom the applicant intends to start a
proceeding.

whereabouts, of a prospective defendant, includes a place of
residence, registered office, place of business or other location
of the prospective defendant.

208C Orders to ascertain identity or whereabouts of
prospective defendant

(1) The court may make an order under subrule (2) if it appears to
the court that—

(a) an applicant may have a right to relief against a
prospective defendant; and
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(b) the applicant has made reasonable inquiries, but is
unable to sufficiently ascertain the identity or

whereabouts of the prospective defendant; and

(c) another person may have information, or possession or
control of a document or thing, that may assist in
ascertaining the identity or whereabouts of the
prospective defendant.

(2) The court may order that the other person—

(a) attend to give evidence relating to the identity or
whereabouts of the prospective defendant as directed by
the order; or

(b) produce to the applicant a document or thing relating to
the identity or whereabouts of the prospective defendant
as directed by the order.

(3) If the court makes an order under subrule (2)(a), it may also
order that the other person—

(a) produce to the court a document or thing relating to the
identity or whereabouts of the prospective defendant as
directed by the order; or

(b) give evidence before a registrar.

(4) Unless the court orders otherwise—

(a) an application for an order under subrule (2) must be

supported by an affidavit stating—

(i) the facts on which the applicant relies; and

(i) the information, document or thing in respect of
which the order is sought; and

(b) a copy of the application and the supporting affidavit
must be served personally on the other person.

(5) An application for an order under subrule (2) must be made—

(a) if it relates to an existing proceeding to which the
applicant is a party—by application in the proceeding;
or

(b) otherwise—by originating application.
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208D Orders for preliminary disclosure

(1) The court may make an order under subrule (2) if it appears to
the court that—

(a) an applicant may have a right to relief against a
prospective defendant; and
(b) itis impracticable for the applicant to start a proceeding
against the prospective defendant without reference to a
document; and
(c) there is an objective likelihood that the prospective
defendant has, or is likely to have, possession or control
of the document; and
(d) 1inspection of the document would assist the applicant to
make the decision to start the proceeding; and
(e) the interests of justice require the order to be made.
(2) The court may order that the prospective defendant—
(a) disclose the document to the applicant as directed by the
order; or
(b) produce the document to the court as directed by the
order.
(3) Unless the court orders otherwise—
(a) an application for an order under subrule (2) must be
supported by an affidavit stating—
(1) the facts on which the applicant relies; and
(i1) the document in respect of which the order is
sought; and
(b) a copy of the application and the supporting affidavit
must be served personally on the prospective defendant.
(4) An application for an order under subrule (2) must be made—
(a) if it relates to an existing proceeding to which the
applicant is a party—by application in the proceeding;
or
(b) otherwise—by originating application.
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208E Security for costs

An order under this part may be made subject to a condition
that the applicant give security for costs and expenses of the
person against whom the order is to be made.

208F Privilege

ey

2)

3)

This rule applies if a person against whom an order is made
under this part wishes to claim privilege from—

(a) disclosure of information sought from the person when
giving evidence as directed by the order; or

(b) disclosure or production of a document ordered to be
disclosed or produced under the order.

If the order requires the person making the claim of privilege
to attend to give evidence relating to the identity or
whereabouts of the prospective defendant, the person may
make the claim at the time of attending to give the evidence.

If subrule (2) does not apply, the person making the claim of
privilege—

(a) must serve written notice of the claim of privilege on the
applicant within 7 days after service of the order or, with
the court’s leave, at a later time; and

(b) 1if the applicant challenges the claim of privilege—must
comply with the requirements of rule 213(2) and (3).

208G Costs and other expenses

)

2)

On an application for an order under this part, the court may
make orders for the costs of—

(a) the applicant; or
(b) the person against whom the order is made or sought; or
(c) any other party to the proceeding.

The costs in respect of which an order under subrule (1) may
be made include—
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(a)
(b)

(©
(d)

(e)

Part 2

Division 1

payment of conduct money; and

payment of an amount to be made on account of an
expense or loss in relation to the proceeding; and

the costs of making and serving a list of documents; and

the costs of producing a document or thing for
inspection; and

the costs of otherwise complying with the requirements
of an order made under this part.

Disclosure generally

Preliminary

209 Application of part

(1) This part applies to the following types of proceeding—

(a)
(b)

(©)

a proceeding started by claim;

a proceeding in which the court has made an order under
rule 14 ordering the proceeding to continue as if started
by claim;

if the court directs—a proceeding started by application.

(2) This part applies to all parties, including a party who is a
young person and a litigation guardian of a young person.

(3) This part does not affect—

(a) the right of a party to inspect a document if the party has
a common interest in the document with the party who
has possession or control of the document; or
(b) another right of access to the document other than under
this part.
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Division 2 Disclosure by parties

Subdivision 1 Disclosure and inspection of
documents

210 Nature of disclosure

In a proceeding, disclosure is the delivery or production of
documents in accordance with this division.

211 Duty of disclosure

(1) A party to a proceeding has a duty to disclose to each other
party each document—

(a) 1in the possession or under the control of the first party;
and

(b) directly relevant to an allegation in issue in the
pleadings; and
(c) if there are no pleadings—directly relevant to a matter in
issue in the proceeding.
Note—
Under the Acts Interpretation Act 1954, schedule 1—
document—
(a) means a record of information, however recorded; and
(b) includes—
(i) anything on which there is writing; and

(ii) anything on which there are marks, symbols or perforations
having a meaning for persons qualified to interpret them; and

(iii) an electronic document.

(2) The duty of disclosure continues until the proceeding is
decided.

(3) An allegation remains in issue until it is admitted, withdrawn,
struck out or otherwise disposed of.
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212

213

214

Documents to which disclosure does not apply

o))

2)

The duty of disclosure does not apply to the following
documents—

(a) a document in relation to which there is a valid claim to
privilege from disclosure;

(b) adocument relevant only to credit;

(c) an additional copy of a document already disclosed, if it
is reasonable to suppose the additional copy contains no
change, obliteration or other mark or feature likely to
affect the outcome of the proceeding.

A document consisting of a statement or report of an expert is
not privileged from disclosure.

Privilege claim

ey

2)

3)

This rule applies if—

(a) a party claims privilege from disclosure of a document;
and

(b) another party challenges the claim.

The party making the claim must, within 7 days after the
challenge, file and serve on the other party an affidavit stating
the claim.

The affidavit must be made by an individual who knows the
facts giving rise to the claim.

Disclosure by delivery of list of documents and copies

)]

Subject to rules 216 and 223, a party to a proceeding performs
the duty of disclosure by—

(a) delivering to the other parties in accordance with this
division a list of the documents to which the duty relates
and the documents in relation to which privilege from
disclosure is claimed (the list of documents); and
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(b) ata party’s request, delivering to the party copies of the
documents mentioned in the list of documents, other
than the documents in relation to which privilege from
disclosure is claimed.

(2) The times for the delivery of lists under subrule (1)(a) are as
follows—

(a) 1if an order for disclosure is made before the close of
pleadings—the times stated in the order;

(b) if an application for a summary decision is made within
28 days after the close of pleadings and the proceeding
is not entirely disposed of when the application is
decided—within 28 days after the decision;

(c) 1if, as aresult of a further pleading or amended pleading,
additional documents are subject to disclosure—within
28 days after the further pleading or amended pleading
is delivered;

(d) if the first occasion on which a document comes into the
possession or under the control of the party, or is located
by the party, happens after a time mentioned in
paragraph (a) to (c)—within 7 days after the occasion
happens;

(e) otherwise—within 28 days after the close of pleadings.

(3) A copy of a document requested under subrule (1)(b) must be
delivered within 14 days after the request.

215 Requirement to produce original documents

Despite rule 214, a party (the first party) may require another
party to produce for inspection of the first party specified
original documents of which copies are, or are to be,
disclosed.

216 Disclosure by inspection of documents
(1) This rule applies if—
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(a)

(b)

it is not convenient for a party to deliver documents
under rule 214 because of the number, size, quantity or
volume of the documents or some of the documents; or

a requirement for production of documents is made of a
party under rule 215.

(2) If this rule applies, the party must effect disclosure by—

(a)

(b)

producing the documents for inspection at the time
specified in rule 214(2) or (3); and

notifying the other party in writing of a convenient place
and time at which the documents may be inspected.

217 Procedure for disclosure by producing documents
(1) This rule applies if a party discloses documents by producing
them.
(2) The documents must be—

(a) contained together and arranged in a way making the
documents easily accessible to, and capable of
convenient inspection by, the party to whom the
documents are produced; and

(b) identified in a way enabling particular documents to be
retrieved easily on later occasions.

(3) The party producing the documents must—

(a) provide facilities (including mechanical and
computerised facilities) for the inspection and copying
of the documents; and

(b) make available a person who is able to explain the way
the documents are arranged and help locate and identify
particular documents or classes of documents; and

(c) provide a list of the documents for which the party
claims privilege.

(4) The arrangement of the documents when in use—

(a) must not be disturbed more than is necessary to achieve

substantial compliance with subrule (2); and
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(b) if the party to whom the documents are produced for
inspection so requires—must not be disturbed at all.
(5) For subrule (2), the documents may—
(a) be contained by files, folders or in another way; and
(b) be arranged—
(i) according to topic, class, category or allegation in
1ssue; or
(i) by an order or sequence; or
(ii1) in another way; and
(c) Dbe identified by a number, description or another way.
(6) The person made available under subrule (3)(b) must, if
required by the person inspecting the documents—
(a) explain to the person the way the documents are
arranged; and
(b) help the person locate and identify particular documents
or classes of documents.
219 Costs

Subject to rule 220, a party who does not make use of the
opportunity to inspect documents under a notice under
rule 216 may not inspect the documents unless the party
tenders an amount for the reasonable costs of providing
another opportunity for inspection or the court otherwise
orders.

220 Deferral of disclosure

ey

A party (the first party) may give to another party a written
notice stating documents relating to a specified question or of
a specified class are not to be disclosed to the first party until
asked by the first party at a time that is reasonable having
regard to the stage of the proceeding.
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(2) The other party may disclose to the first party a document to
which the notice relates only if the first party asks for its
disclosure.

221 Disclosure of document relating only to damages

A party may disclose to another party a document relating
only to damages only if the other party asks for its disclosure.

222 Inspection of documents referred to in pleadings or
affidavits

A party may, by written notice, require another party in whose
pleadings, particulars or affidavits mention is made of a
document—

(a) to produce the document for the inspection of the party
making the requirement or the solicitor for the party;
and

(b) to permit copies of the document to be made.

223 Court orders relating to disclosure

(1) The court may order a party to a proceeding to disclose to
another party a document or class of documents by—

(a) delivering to the other party in accordance with this
division a copy of the document, or of each document in
the class; or

(b) producing for the inspection of the other party in
accordance with this division the document, or each
document in the class.

(2) The court may order a party to a proceeding (the first party) to
file and serve on another party an affidavit stating—

(a) that a specified document or class of documents does
not exist or has never existed; or
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(b) the circumstances in which a specified document or
class of documents ceased to exist or passed out of the
possession or control of the first party.

(3) The court may order that delivery, production or inspection of
a document or class of documents for disclosure—

(a) be provided; or
(b) not be provided; or
(c) be deferred.

(4) An order mentioned in subrule (1) or (2) may be made only
if—

(a) there are special circumstances and the interests of
justice require it; or

(b) it appears there is an objective likelihood—
(i) the duty to disclose has not been complied with; or

(i) a specified document or class of documents exists
or existed and has passed out of the possession or
control of a party.

(5) If, on an application for an order under this rule, objection is
made to the disclosure of a document (whether on the ground
of privilege or another ground), the court may inspect the
document to decide the objection.

224  Relief from duty to disclose

(1) The court may order a party be relieved, or relieved to a
specified extent, of the duty of disclosure.

(2) Without limiting subrule (1), the court may, in deciding
whether to make the order, have regard to the following—

(a) the likely time, cost and inconvenience involved in
disclosing the documents or classes of documents
compared with the amount involved in the proceeding;

(b) the relative importance of the question to which the
documents or classes of documents relate;
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(c) the probable effect on the outcome of the proceeding of
disclosing or not disclosing the documents or classes of
documents;

(d) other relevant considerations.

225 Consequences of nondisclosure
(1) If a party does not disclose a document under this division, the
party—

(a) must not tender the document, or adduce evidence of its
contents, at the trial without the court’s leave; and

(b) is liable to contempt for not disclosing the document;
and

(c) may be ordered to pay the costs or a part of the costs of
the proceeding.

(2) If a document is not disclosed to a party under this division,
the party may apply on notice to the court for—

(a) an order staying or dismissing all or part of the
proceeding; or

(b) a judgment or other order against the party required to
disclose the document; or

(c) an order that the document be disclosed in the way and
within the time stated in the order.

(3) The court may, in an order under subrule (2)(c), specify
consequences for failing to comply with the order.
226 Certificate by solicitor
(1) The solicitor having conduct of a proceeding for a party must
give to the court at the trial, a certificate addressed to the court
and signed by the solicitor—

(a) stating the duty of disclosure has been explained fully to

the party; and
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(b) 1if the party is a corporation—identifying the individual
to whom the duty was explained.

(2) The certificate must be prepared and signed at or immediately
before the trial.

227 Production of documents at trial

(1) Documents disclosed under this subdivision must be produced
at the trial if—

(a) notice to produce them has been given with reasonable
particularity; and

(b) their production is asked for at the trial.

(2) A document disclosed under this subdivision that is tendered
at the trial is admissible in evidence against the disclosing
party as relevant and as being what it purports to be.

Subdivision 2 Interrogatories

228 Entitlement to deliver interrogatories

A party may deliver an interrogatory only under this division.

229 Delivery of interrogatories

(1) With the court’s leave, a person may, at any time, deliver
interrogatories—

(a) to a party to a proceeding, including a third party under
chapter 6, part 6; or

(b) to help decide whether a person is an appropriate party
to the proceeding or would be an appropriate party to a
proposed proceeding—to a person who is not a party.

(2) The number of interrogatories may be more than 30 only if the
court directs a greater number may be delivered.

(3) For this rule, each distinct question is 1 interrogatory.
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230 Granting of leave to deliver interrogatories

(1) Subject to an order of the court, the court may give leave to

deliver interrogatories—

(a) on application without notice to another person; and

(b) only if the court is satisfied there is not likely to be
available to the applicant at the trial another reasonably
simple and inexpensive way of proving the matter
sought to be elicited by interrogatory.

(2) The application must be accompanied by a draft of the
interrogatories intended to be delivered, unless the court
otherwise directs.

(3) However, a Magistrates Court may not give leave for this
subdivision unless the amount sued for is more than $7,500.

231 Answering interrogatories

(1) Subject to this division, a person to whom interrogatories are
delivered is required to answer them.

(2) The person must answer the interrogatories—

(a) within the time ordered by the court; and

(b) by delivering to the interrogating party a statement in
answer to the interrogatories and an affidavit verifying
the statement.

(3) If aparty—

(a) claims relief against 2 or more other parties; and
(b) delivers interrogatories to 1 or more of them;
the statement and affidavit must also be delivered to each
party who has filed a notice of intention to defend.
232 Statement in answer to interrogatories

(1) A statement in answer to interrogatories must comply with
this rule, unless the court otherwise orders.
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(2) The statement must specifically—

(a) answer the substance of each interrogatory; or

(b) object to answering each interrogatory.

(3) An answer must be given directly and without evasion or
resort to technicality.

(4) An objection must—

(a) specify the grounds of the objection; and

(b) briefly state the facts on which the objection is made.

(5) This rule does not apply to an interrogatory to which an order
under rule 234(a) applies.

(6) However, if rule 234(b) applies to an interrogatory, the
statement must deal with the interrogatory to the extent the
person is required to answer it.

233 Grounds for objection to answering interrogatories

(1) The following are the only grounds on which a person may
object to answering an interrogatory—

(a) the interrogatory does not relate to a matter in question,
or likely to be in question, between the person and the
interrogating party;

(b) the interrogatory is not reasonably necessary to enable
the court to decide the matters in question between the
parties;

(c) there is likely to be available to the interrogating party at
the trial another reasonably simple and inexpensive way
of proving the matter sought to be elicited by
interrogatory;

(d) the interrogatory is vexatious or oppressive;

(e) privilege.

(2) The court may—
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(a)

(b)

require the grounds of objection specified in a statement
in answer to interrogatories to be specified in more
detail; and

decide the objection.

(3) If the court decides the objection is sufficient, the
interrogatory is not required to be answered.

234 Unnecessary interrogatories

The court may, on application—

(a)

(b)

order that a person is not required to answer an
interrogatory; or

by order, limit the extent to which the person is required
to answer an interrogatory.

235 Identity of individual by whom verifying affidavit to be

made

(1) An affidavit verifying the statement of a person in answer to
interrogatories must be made by—

(a)
(b)

(©)

(d)

(e

the person; or

if the person is a person under a legal incapacity—the

person’s litigation guardian; or

if the person is a corporation or organisation—

(i) a member or officer of the corporation or
organisation; or

(i1) another individual involved in the management of
its affairs; or

if the person is a body of persons lawfully suing or
being sued in the name of the body or the name of an
officer of the body or another person—a member or
officer of the body; or

if the person is a State or the Commonwealth or an
officer of a State or the Commonwealth suing or being
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sued in an official capacity—an officer of the State or
the Commonwealth.

(2) If subrule (1)(c), (d) or (e) applies—

(a) the court may, in relation to all or any of the
interrogatories

(1) specify, by name or otherwise, the individual to
make the affidavit; or

(1) specify, by description or otherwise, the
individuals from whom the interrogating party may
choose the individual to make the affidavit; and

(b) the affidavit must be made in relation to the
interrogatories, or the relevant interrogatories, by the
individual specified or the individual chosen by the
interrogating party.

236 Failure to answer interrogatory

(1) This rule applies if a person does not give an answer, or gives
an insufficient answer, to an interrogatory.

(2) The court may—

(a) order an answer or further answer be given under
rule 231; or

(b) order the person to attend to be orally examined; or

(c) if the person is not qualified to make the affidavit
verifying the statement in answer to the
interrogatories—order a qualified individual to attend to
be orally examined.

(3) This rule does not limit the powers of the court under
rule 237.

237  Failure to comply with court order

(1) If a person does not comply with an order under
rule 236(2)(a), the interrogating party or another party may
apply on notice to the court for—
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238

2)

3)

(a) an order that all or part of the proceedings be stayed or
dismissed; or

(b) ajudgment or other order against the person; or

(c) an order requiring the relevant statement in answer to
interrogatories or the affidavit verifying the statement to
be filed or served within a stated time.

The court may make an order under subrule (1), or another
order, specifying consequences for failing to comply with the
order, the court considers appropriate.

This rule does not limit the powers of the court to punish for
contempt of court.

Tendering answers

ey

2)

3)

A party may tender as evidence—

(a) an answer of another party to an interrogatory without
tendering other answers; or

(b) part of an answer of another party to an interrogatory
without tendering all of the answer.

If all or part of an answer to an interrogatory is tendered as
evidence, the court may consider all of the answers and reject
the tender unless another answer or part of an answer is also
tendered.

However, the court may reject the tender under subrule (2)
only if the court considers the other answer or part of an
answer is so connected with the answer tendered that the
answer should not be used without the other answer or part.

Subdivision 3 General

239  Public interest considerations
This division does not affect a rule of law authorising or
requiring the withholding of a matter on the ground its
disclosure would be injurious to the public interest.
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240 Service on solicitors of disclosure orders

(1) If an order relating to interrogatories or the delivery,
production or inspection of documents is served on the
solicitor for the party against whom the order is made, the
service is sufficient for making an application for contempt of
court for disobedience to the order.

2) If—

(a) an application of a kind mentioned in subrule (1) is
made; and

(b) the order to which the application relates was served in
the way mentioned in the subrule;

the party against whom the order is made may show, in
answer to the application, the party has no notice or
knowledge of the order.

(3) A solicitor is liable to a proceeding for contempt of court if—

(a) an order relating to interrogatories or the delivery,
production or inspection of documents is served on the
solicitor for the party against whom the order is made;
and

(b) the solicitor fails, without reasonable excuse, to give
notice of the order to the party.

241 Costs

If, in any case, the cost of complying with this division would
be oppressive to a party, the court may order another party to
pay or contribute to the cost of compliance or provide security
for the cost.

Division 3 Non-party disclosure

242 Notice requiring non-party disclosure

(1) A party (the applicant) to a proceeding may by notice of
non-party disclosure require a person who is not party to the
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2)

3)

“4)

proceeding (the respondent) to produce to the applicant,
within 14 days after service of the notice on the respondent, a
document—

(a) directly relevant to an allegation in issue in the
proceeding; and

(b) in the possession or under the control of the respondent;
and

(c) that is a document the respondent could be required to
produce at the trial of the matter.

The applicant may not require production of a document if
there is available to the applicant another reasonably simple
and inexpensive way of proving the matter sought to be
proved by the document.

The respondent must comply with the notice but not before
the end of 7 days after service of the notice on the respondent.

Disclosure under this division is not an ongoing duty.

Form and service of notice

ey

2)

A notice of non-party disclosure must—
(a) Dbe issued in the same way as a claim; and

(b) state the allegation in issue in the proceeding about
which the document sought is directly relevant; and

(c) include a certificate signed by the applicant’s solicitor,
or if the applicant acts personally, by the applicant,
stating that there is not available to the applicant another
reasonably simple and inexpensive way of proving the
matter sought to be proved by the document; and

(d) Dbe in the approved form; and

(e) Dbe served in the same way as a claim and within 3
months after its issue.

However, the applicant may serve the respondent only after
the applicant has served all other persons who are required to
be served under rule 244.
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244 Others affected by notice

ey

2)

3)

“4)

&)

The applicant must, within 3 months after the issue of a notice
of non-party disclosure, serve a copy of the notice on—

(a) a person, other than a party, about whom information is
sought by the notice; and

(b) if the applicant knows the respondent does not own a
document required to be produced—the owner of the
document.

Subrule (1) does not apply if the applicant’s solicitor—

(a) Dbelieves, on reasonable grounds, that a person who
would otherwise be required to be served under
subrule (1) is likely to fabricate evidence or perpetrate
fraud if the person becomes aware of the notice; and

(b) has completed a certificate in the approved form stating
that the solicitor has that belief and that the interests of
justice are likely to be jeopardised if the person were
served with the notice.

A certificate by the applicant’s solicitor under subrule (2)
must be tendered to the court after the close of the applicant’s
case.

Further, subrule (1)(b) does not apply if, after reasonable
inquiries, the applicant can not identify the owner of the
document.

The applicant must write the name and address of anyone who
must be served under this rule on the notice and on all copies
of the notice.

245 Objection to disclosure

ey

The respondent, or a person who has been served with a
notice of non-party disclosure under rule 244, may object to
the production of some or all of the documents mentioned in
the notice within 7 days after its service or, with the court’s
leave, a later time.
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(2) Also, another person who would be affected by the notice and
who has not been served may object to the production of some
or all of the documents mentioned in the notice at any time
with the court’s leave.

(3) The objection must—

(a) Dbe written; and

(b) be served on the applicant; and

(c) if the person objecting (the objector) is not the
respondent—be served on the respondent; and

(d) clearly state the reasons for the objection.

(4) The reasons may include, but are not limited to, the
following—

(a) if the objector is the respondent—the expense and
inconvenience likely to be incurred by the respondent in
complying with the notice;

(b) the lack of relevance to the proceeding of the documents
mentioned in the notice;

(c) the lack of particularity with which the documents are
described;

(d) aclaim of privilege;

(e) the confidential nature of the documents or their
contents;

(f) the effect disclosure would have on any person;

(g) 1if the objector was not served with the notice—the fact

that the objector should have been served.

246 Objection stays notice

Service of an objection under rule 245 operates as a stay of a
notice of non-party disclosure.
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247 Court’s decision about objection

ey

2)

3)

“4)

Within 7 days after service of an objection under rule 245, the
applicant may apply to the court for a decision about the
objection.

The court may make any order it considers appropriate
including, but not limited to an order—

(a) lifting the stay; or
(b) varying the notice of non-party disclosure; or
(c) setting aside the notice.

Unless the court otherwise orders, each party to an application
to decide an objection must bear the party’s own costs of the
application.

The court may make an order for subrule (3) if, having regard
to the following, the court considers that the circumstances
justify it—

(a) the merit of the objector’s objections;

(b) the public interest in the efficient and informed conduct
of litigation;

(c) the public interest in not discouraging objections in
good faith by those not a party to the litigation.

248 Production and copying of documents

oY)

2)

Unless the operation of a notice of non-party disclosure is
stayed, and subject to any order under rule 247(2), the
respondent must produce the document specified in the notice
for inspection by the applicant at the place of business of the
respondent, or the respondent’s solicitor, within ordinary
business hours or at another place or time agreed by the
applicant and respondent.

If the respondent does not comply with subrule (1), the
applicant may apply to the court who may order compliance
and make another order the court considers appropriate.
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3)

The applicant may copy a document produced under this
division.

249 Costs of production

o))

(2)

3)

Subject to rule 247(3), the applicant must pay the
respondent’s reasonable costs and expenses of producing a
document.

Within 1 month after producing a document, the respondent
must give to the applicant written notice of the respondent’s
reasonable costs and expenses of producing it.

Unless the court otherwise orders, the applicant may apply to
the registrar within 1 month after receiving written notice
under subrule (2) for assessment of the costs and expenses.

Chapter 8 Preservation of rights and

Part 1

property

Inspection, detention and
preservation of property

250 Inspection, detention, custody and preservation of
property

oY)

The court may make an order for the inspection, detention,
custody or preservation of property if—

(a) the property is the subject of a proceeding or is property
about which a question may arise in a proceeding; or

(b) inspection of the property is necessary for deciding an
issue in a proceeding.
Note—
Under the Acts Interpretation Act 1954, schedule 1—
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property means any legal or equitable estate or interest (whether
present or future, vested or contingent, or tangible or intangible) in real
or personal property of any description (including money), and includes
things in action.

(2) Subrule (1) applies whether or not the property is in the
possession, custody or power of a party.

(3) The order may authorise a person to do any of the following—

(a)

(b)
(©

(d
(e
(f)

(@

enter a place or do another thing to obtain access to the
property;,

take samples of the property;

make observations and take photographs of the
property;

conduct an experiment on or with the property;

observe a process;

observe or read images or information contained in the
property including, for example, by playing or screening
a tape, film or disk;

photograph or otherwise copy the property or
information contained in the property.

(4) In the order, the court may impose the conditions it considers
appropriate, including, for example, a condition about—

(a)

(b)

payment of the costs of a person who is not a party and
who must comply with the order; or

giving security for the costs of a person or party who
must comply with the order.

(5) The court may set aside or vary the order.

251 Perishable property

(1) The court may order the sale or other disposal of all or part of
perishable property the subject of a proceeding.

(2) The order may include conditions about the proceeds of the
sale or disposal.
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252

253

254

255

(3) In this rule—

perishable property means property, other than land, that is
perishable or likely to deteriorate or decrease in value.

Order affecting non-party

The court may make an order under rule 250 or 251 binding
on, or otherwise affecting, someone who is not a party to the
proceeding.

Service of application

(1) The applicant for an order for the inspection, detention,
custody or preservation of property must make all reasonable
inquiries to find out who has, or claims to have, an interest in
the property.

(2) Unless the court otherwise orders, an order may not be made
under rule 250 or 251 unless each person who has an interest
in the property is served with the application and all
supporting affidavits.

Order before proceeding starts

(1) In urgent circumstances, the court may, before a proceeding
starts, make an order under rule 250 or 251 as if the
proceeding had started.

(2) The order may include conditions about starting the
proceeding.

Jurisdiction of court not affected

This part does not affect the jurisdiction of the court to make
orders for the inspection, detention, custody or preservation of
property that is exercisable apart from these rules.
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Part 2 Injunctions and similar orders
Division 1 Preliminary

255A Definition for pt 2
In this part—

part 2 order means an injunction or order of the type
mentioned in rule 260A or 261A.

256 Application of pt 2
This part does not apply to a Magistrates Court.

257 Relationship with other law

This part is not intended to impede the development of the law
relating to injunctions and similar orders including orders of
the type mentioned in rules 260A and 261A.

258 Procedure

(1) An application for a part2 order should comply with
chapter 2, part 4 unless this part otherwise provides.

(2) Subrule (1) applies irrespective of whether the application is
made—

(a) Dbefore a proceeding starts; or

(b) 1in a pending proceeding.

259 Part 2 order without notice

(1) An application for a part 2 order should be served, but if the
court is satisfied there is adequate reason for doing so, the
court may grant the order without notice to the other party.
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(2) Without limiting the discretion of the court in the exercise of
its equitable jurisdiction, on an application for a part 2 order,
the court may, with or without conditions—

(a) grant the order for a limited period specified in the
order; or

(b) grant the order until the trial of the proceeding; or

(c) grant an order for a limited time restraining a person
from leaving Australia; or

(d) make another order.
Example of an injunction under subrule (2)(c)—

This injunction may be used if the departure of the person would render
a proceeding useless, for example, because the person’s departure
would make it impossible to have an enforcement hearing in relation to
a judgment against the person and so ascertain the location of the
person’s assets. Conditions imposed may, for example, relate to
payment of moneys, or surrendering a passport, to the registry.

Division 2 Freezing orders

260 Definitions for div 2
In this division—
ancillary order has the meaning given by rule 260B.

another court means a court outside Australia or a court in
Australia other than the court.

applicant means a person who applies for a freezing order or
an ancillary order.

Jreezing order has the meaning given by rule 260A.
Jjudgment includes an order.

respondent means a person against whom a freezing order or
an ancillary order is sought or made.
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260A Freezing order

ey

2)

The court may make an order (a freezing order) for the
purpose of preventing the frustration or inhibition of the
court’s process by seeking to meet a danger that a judgment or
prospective judgment of the court will be wholly or partly
unsatisfied.

A freezing order may be an order restraining a respondent
from removing any assets located in or outside Australia or
from disposing of, dealing with, or diminishing the value of,
those assets.

260B Ancillary order

ey

(2)

The court may make any order (an ancillary order) ancillary
to a freezing order or prospective freezing order it considers
appropriate.

Without limiting subrule (1), an ancillary order may be made
for either or both of the following purposes—

(a) obtaining information about assets relevant to the
freezing order or prospective freezing order;

(b) deciding whether the freezing order should be made.

260C Respondent need not be party to proceeding

A freezing order or an ancillary order may be granted whether
or not the respondent is a party to an existing proceeding.

260D Order against judgment debtor or prospective judgment
debtor or third party

6]

2)

This rule applies if judgment has been given in favour of an
applicant by the court or another court and there is sufficient
prospect that the judgment of the other court will be registered
in or enforced by the court.

This rule also applies if an applicant has a good arguable case
on an accrued or prospective cause of action that is justiciable
in—
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(a) the court; or
(b) another court and—

(1) there is a sufficient prospect that the other court
will give judgment in favour of the applicant; and

(i1) there is a sufficient prospect that the judgment of
the other court will be registered in or enforced by
the court.

(3) The court may make a freezing order or an ancillary order or
both against a judgment debtor or prospective judgment
debtor if the court is satisfied, having regard to all the
circumstances, that there is a danger that a judgment or
prospective judgment will be wholly or partly unsatisfied
because—

(a) the judgment debtor, prospective judgment debtor or
another person might abscond; or

(b) the assets of the judgment debtor, prospective judgment
debtor or another person might be—

(i) removed from Australia or from a place inside or
outside Australia; or

(i1) disposed of, dealt with or diminished in value.

(4) The court may make a freezing order or an ancillary order or
both against a person other than a judgment debtor or
prospective judgment debtor (a third party) if the court is
satisfied, having regard to all the circumstances, that—

(a) there i1s a danger that a judgment or prospective
judgment will be wholly or partly unsatisfied because—

(1) the third party holds or is using, or has exercised or
is exercising, a power of disposition over assets
(including claims and expectancies) of the
judgment debtor or prospective judgment debtor;
or

(i1) the third party is in possession of, or in a position
of control or influence concerning, assets
(including claims and expectancies) of the
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judgment debtor or prospective judgment debtor;
or

(b) a process in the court is or may ultimately be available
to the applicant as a result of a judgment or prospective
judgment, under which process the third party may be
obliged to disgorge assets or contribute toward
satisfying the judgment or prospective judgment.

(5) This rule does not affect the power of the court to make a
freezing order or ancillary order if the court considers it is in
the interests of justice to do so.

260E Jurisdiction

This division does not diminish the inherent, implied or
statutory jurisdiction of the court to make a freezing order or
ancillary order.

260G Costs

(1) The court may make any order as to costs it considers
appropriate in relation to an order made under this division.

(2) Without limiting subrule (1), an order as to costs includes an
order as to the costs of any person affected by a freezing order
or ancillary order.

Division 3 Search orders

261  Definitions for div 3
In this division—
applicant means a person who applies for a search order.

described includes described generally whether by reference
to a class or otherwise.

premises includes a vehicle or vessel of any kind.
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respondent means a person against whom a search order is
sought or made.

search order has the meaning given by rule 261A.

261A Search order

The court may make an order (a search order), in any
proceeding or in anticipation of any proceeding in the court,
for the purpose of securing or preserving evidence and
requiring a respondent to permit persons to enter premises for
the purpose of securing the preservation of evidence which is,
or may be, relevant to an issue in the proceeding or anticipated
proceeding.

261B Requirements for grant of search order

The court may make a search order if the court is satisfied
that—

(a) the applicant has a strong prima facie case on an accrued
cause of action; and

(b) the potential or actual loss or damage to the applicant
will be serious if the search order is not made; and

(c) there is sufficient evidence in relation to a respondent
that—

(1) the respondent possesses important evidentiary
material; and

(ii) there is a real possibility that the respondent might
destroy the material or cause it to be unavailable
for use in evidence in a proceeding or anticipated
proceeding before the court.

261C Jurisdiction

This division does not diminish the inherent, implied or
statutory jurisdiction of the court to make a search order.
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261D Terms of search order

(1) A search order may direct each person who is named or
described in the order—

(2)

3)

“4)

(a)

(b)

(©)

(d)

(e)

to permit, or arrange to permit, the other persons named
or described in the order—

(i) to enter premises specified in the order; and

(i) to take any steps that are in accordance with the
terms of the order; and

to provide, or arrange to provide, the other persons
named or described in the order with any information,
thing or service described in the order; and

to allow the other persons named or described in the
order to take and retain in their custody any thing
described in the order; and

not to disclose any information about the order, for up to
3 days after the date on which the order was served,
except for the purposes of obtaining legal advice or legal
representation; and

to do or refrain from doing any act as the court considers
appropriate.

Without limiting subrule (1)(a)(ii), the steps that may be taken
in relation to a thing specified in a search order include—

(a)
(b)

searching for, inspecting or removing the thing; and

making or obtaining a record of the thing or any
information it may contain.

A search order may contain any other provisions the court
considers appropriate.

In this rule—

record includes a copy, photograph, film or sample.
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261E Independent solicitors

ey

2)

If the court makes a search order, the court must appoint 1 or
more solicitors, each of whom is independent of the
applicant’s solicitors (the independent solicitors), to
supervise the enforcement of the order, and to do the other
things in relation to the order the court considers appropriate.

The court may appoint an independent solicitor to supervise
enforcement of the order at any 1 or more premises, and a
different independent solicitor or solicitors to supervise
enforcement of the order at other premises, with each
independent solicitor having power to do the other things in
relation to the order the court considers appropriate.

261F Costs

ey

2)

The court may make any order as to costs it considers
appropriate in relation to an order made under this division.

Without limiting subrule (1), an order as to costs includes an
order as to the costs of any person affected by a search order.

Division 4 Miscellaneous

262 Part 2 order without trial

oY)

2)

3)

A plaintiff claiming relief by way of a part 2 order, with or
without a declaration or other relief, may apply to the court
for a judgment.

The plaintiff may make the application at any time after—

(a) the plaintiff is served with a notice of intention to
defend; or

(b) the end of the time set by rule 137 for filing a notice of
intention to defend.

On the hearing of an application under subrule (1) the court
may do one or more of the following—
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(a) give judgment in relation to the part2 order and
declaration and, if other relief is claimed, give the
directions it considers appropriate about how to dispose
of the rest of the proceeding;

(b) grant a part 2 order until the trial or hearing or until a
stated day;

(c) order the parties to file and serve pleadings;

(d) direct a trial of the proceeding.

263 Expedited trial

On an application for a part 2 order, the court may order an
expedited trial under rule 468.

264 Damages and undertaking as to damages

)]

2)

3)

“4)

(&)

Unless there is a good reason, the court must not grant a part 2
order until the trial or hearing or until a stated day without the
usual undertaking as to damages having been given.

The usual undertaking as to damages for a part 2 order applies
during an extension of the period of the order.

If the usual undertaking as to damages is contravened, the
person in whose favour the undertaking is given may apply to
the court for an order conditional on the assessment of
damages.

Note—
See rule 507 (Conditional order).
If the court finds damages are sustained because of a part 2

order, the court may assess damages or give the directions it
considers necessary for the assessment of damages.

In this rule or an order—

usual undertaking as to damages, for a part 2 order, means
an undertaking to pay to a person (whether or not a party to
the proceeding) who is affected by the order an amount the
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court decides should be paid for damages the person may
sustain because of the order.

265 Other undertakings and security to perform undertaking

(1) The court may require an undertaking from a person approved
by the court other than the applicant.

(2) The court may require a person who gives an undertaking as
to damages under rule 264 to make a payment into court or to
give other security, including to the satisfaction of the
registrar, for the performance of the undertaking.

(3) Indeciding whether to make a requirement under this rule, the
court may consider the matters it could consider in deciding
whether to order security for costs and whether it is otherwise
reasonable in all the circumstances of the matter to impose the
requirement.

Part 3 Receivers

Division 1 Application

266 Application of pt 3
This part does not apply to—
(a) Magistrates Courts; or

(b) situations controlled or regulated by the Corporations
Act.

Division 2 Receivership generally

267 Consent to act as receiver

(1) A person must not be appointed as a receiver unless the
person’s written consent to act as receiver is filed in the court.
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2)

The court may set aside the appointment of a receiver at any
time for an appropriate reason and make the orders it
considers appropriate about the receivership and the receiver’s
remuneration.

268 Security

&)

2)

Unless the court otherwise orders, the appointment of a
receiver by the court does not start until the receiver files
security acceptable to the court for the performance of the
receiver’s duties.

The court may vary or vacate an order for a security filed
under subrule (1) at any time.

269 Remuneration

oY)
2)

A receiver is allowed the remuneration, if any, the court sets.

The court may order that the receiver be remunerated under a
scale the court specifies in the order.

270 Accounts

o))

2)

3)

“4)

Unless the court otherwise orders, a receiver must submit
accounts under this rule.

A receiver must submit accounts to the parties and at the
intervals or on the dates the court directs.

A party to whom a receiver is required to submit accounts
may, on giving reasonable written notice to the receiver,
inspect, either personally or by an agent, the documents and
things on which the accounts are based.

A party who objects to the accounts may serve written notice
on the receiver—

(a) specifying the items to which objection is taken; and

(b) requiring the receiver to file the receiver’s accounts with
the court within a stated period of not less than 14 days
after the notice is served.
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271

272

(&)
(6)
(7)

The party must file a copy of the notice served with the court.
The court may examine the items to which objection is taken.

The court must by order declare the result of an examination
under subrule (6) and may make an order for the costs and
expenses of a party or the receiver.

Default

o))

2)

3)

If a receiver contravenes rule 270, the court may—
(a) set aside the receiver’s appointment; or
(b) appoint another receiver; or

(c) order the receiver to pay the costs of an application
under this rule; or

(d) deprive the receiver of remuneration and order the
repayment of remuneration already paid to the receiver;
or

(e) if the receiver did not pay money into court as required
by the court—charge the receiver with interest at the
rate currently payable on order debts in the court for a
period the court considers appropriate.

This rule does not limit the powers of the court about the
enforcement of orders or the power of the court to punish for
contempt.

In this rule—
order debt see rule 793.

Powers

6]

2)

The court may appoint a receiver and manager on conditions
specified in the order.

The court may authorise a receiver to do (either in the
receiver’s name or in the name of a party and either generally
or in a particular case) anything the party might do if without
legal incapacity.
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(3) The court may, on application by an interested person, give
the directions it considers appropriate.

(4) Subrule (2) has effect even if the relevant party is under a legal
incapacity.

(5) Subrule (2) does not limit the power of the court apart from
this subrule.

273 Death of receiver

If a receiver dies, the court may, but only on the application of
a party, make orders for—

(a) the filing and passing of accounts by the deceased
receiver’s representative; and

(b) the payment into court of an amount shown to be owing.

Division 3 Enforcement of judgment by
appointment of receiver

274 Enforcement of judgment

The court may appoint a receiver to receive an amount
payable under a judgment or other order if it is impracticable
to enforce payment in another way.

Note—

See chapter 19 (Enforcement of money orders), part 10 (Enforcement
warrants for appointment of a receiver).

Part 4 Sales by court order

275 Definition for pt 4
In this part—

land includes an interest in land.
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276  Application of pt 4
This part applies only for a proceeding in the Supreme Court
or the District Court.
277  Order for sale

In a proceeding relating to land, the court may, if it is

necessary or expedient, order the land be sold before the

proceeding is decided.
278 Conduct of sale

(1) The court may appoint a party or another person to have the
conduct of the sale if the court—

(a) makes an order for sale under rule 277; or

(b) by a judgment, orders the sale of land or personal
property.

(2) The court may direct a party to join in the sale or transfer or in
another matter relating to the sale.

(3) The court may permit the party or person having the conduct
of the sale to sell the land in a way the party or person
considers appropriate or give directions about conducting the
sale.

(4) Directions given under subrule (3) may include the
following—

(a) specifying the type of sale, whether by contract
conditional on approval of the court, private treaty,
tender or otherwise;

(b) setting a minimum Or reserve price;

(c) requiring payment of the purchase price into court or to
a trustee or other person;

(d) settling the particulars and conditions of sale;

(e) obtaining evidence of value;
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(f) specifying the remuneration to be allowed to an
auctioneer, estate agent or another person.

279 Certificate of result of sale

(1) If the court directs, or if the court has directed the payment of
the purchase money into court, the result of a sale by order of
the court must be certified—

(a) for a public auction—by the auctioneer who conducted
the sale; or

(b) otherwise—by the party or person who conducted the
sale or by the solicitor who acted for the party.

(2) Within 7 days after the day of settlement of the sale, the
person required to give the certificate under subrule (1) must
file the certificate in the court.

Chapter 9 Ending proceedings early

Part 1 Default

Division 1 Default by plaintiff or applicant

280 Default by plaintiff or applicant
(1) If—
(a) the plaintiff or applicant is required to take a step

required by these rules or comply with an order of the
court within a stated time; and

(b) the plaintiff or applicant does not do what is required
within the time stated for doing the act;
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a defendant or respondent in the proceeding may apply to the
court for an order dismissing the proceeding for want of
prosecution.

(2) The court may dismiss the proceeding or make another order
it considers appropriate.

(3) An order dismissing the proceeding for want of prosecution
may be set aside only on appeal or if the parties agree to it
being set aside.

(4) Despite subrule (3), the court may vary or set aside an order
dismissing the proceeding for want of prosecution made in the
absence of the plaintiff or applicant, on terms the court
considers appropriate, and without the need for an appeal.

Division 2 Proceedings started by claim

281  Application of div 2

(1) This division applies if a defendant in a proceeding started by
claim has not filed a notice of intention to defend and the time
allowed under rule 137 to file the notice has ended.

(2) This division also applies if a defendant in a proceeding
started by claim files a conditional notice of intention to
defend that becomes an unconditional notice of intention to
defend and the defendant does not file a defence within the
time required under rule 144(6).

282 Service must be proved

A plaintiff must prove service of a claim on a defendant in
default before judgment may be given under this division
against the defendant.
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283 Judgment by default—debt or liquidated demand

ey

2)

3)

“4)

(&)

(6)

(7

This rule applies if the plaintiff’s claim against the defendant
in default is for a debt or liquidated demand, with or without
interest.

The plaintiff may file a request for judgment for an amount
not more than the amount claimed, together with—

(a) if interest is claimed—interest calculated, to the date of
judgment, at the rate specified in the claim or in a
practice direction for the Civil Proceedings Act 2011,
section 58; and

(b) the following costs—
(i) costs for issuing the claim;
(i1) costs for obtaining judgment;

(iii)) any other fees and payments, to the extent they
have been reasonably incurred and paid.

If the plaintiff files a request for judgment under subrule (2),
the court, as constituted by a registrar, may give judgment.

For this rule, a debt or liquidated demand includes interest if
the rate of interest is—

(a) limited to the rate specified in, and calculated in
accordance with, an agreement; or

(b) not higher than the rate specified in a practice direction
for the Civil Proceedings Act 2011, section 58.

Subrules (6) to (8) apply if interest is claimed under the Civil
Proceedings Act 2011, section 58.

If the plaintiff elects to abandon the claim for the interest, the
claim is taken to be a claim for the debt or liquidated demand
without interest.

If the plaintiff elects to accept interest at a rate not higher than
that specified in a practice direction for any period mentioned
in the direction, the registrar may award interest under the
direction, whether or not the defendant has paid the debt or
liquidated demand after the proceeding is started.
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®)

(€))

(10)

If the plaintiff seeks to recover a higher rate of interest than
that specified in a practice direction for any period mentioned
in the direction, the court may—

(a) decide the interest, if any, that is recoverable; and

(b) direct that judgment be given for the interest, whether or
not the defendant has paid the debt or liquidated demand
after the proceeding is started; and

(c) direct that judgment be given against the defendant
under this rule.

If the period for which interest is to be awarded is not
specified in the statement of claim, interest is recoverable only
from the date of the issue of the claim.

If the court as constituted by a registrar is considering whether
to give judgment, the registrar is not required to consider the
merits of the plaintiff’s claim against the defendant.

Note—

Under rule 982, the matter could be referred to a judge or magistrate for
disposal, or for consideration and referral back, if the circumstances set
out in that rule apply.

284 Judgment by default—unliquidated damages
(1) This rule applies if the plaintiff’s claim against the defendant
in default is for unliquidated damages, with or without
another claim.
(2) The plaintiff may file a request for a judgment conditional on
the assessment of damages by the court under chapter 13,
part 8, and for costs.
(3) If the plaintiff files a request for judgment under subrule (2),
the court, as constituted by a registrar, may give judgment.
(4) The court, as constituted by a registrar, must nominate under
rule 507 the court that is to do the assessment.
Current as at 16 February 2024 Page 207

Authorised by the Parliamentary Counsel



Uniform Civil Procedure Rules 1999
Chapter 9 Ending proceedings early

[r 285]

285 Judgment by default—detention of goods

(1) This rule applies if the plaintiff’s claim for relief against a
defendant in default is for the detention of goods only.

(2) The plaintiff may file a request for judgment against the
defendant, within the limits of the plaintiff’s claim for relief,
either—

(a) for the return of the goods or the value of the goods
conditional on assessment under chapter 13, part 8 and
for costs; or

(b) for the value of the goods conditional on assessment
under chapter 13, part 8 and for costs.

(3) If the plaintiff files a request for judgment under subrule (2),
the court, as constituted by a registrar, may give judgment in
accordance with the request.

(4) The court, as constituted by a registrar, must nominate under
rule 507 the court that is to do the assessment.

(5) If the plaintiff seeks an order for the return of specified goods,
the plaintiff must apply to the court for the order.

286 Judgment by default—recovery of possession of land

(1) This rule applies if the plaintiff’s claim for relief against a
defendant in default is for the recovery of possession of land
only.

(2) The plaintiff may file a request for a judgment for—

(a) recovery of possession of the land as against the
defendant; and

(b) the following costs—
(i) costs for issuing the claim;
(i1) costs for obtaining judgment;

(iii)) any other fees and payments, to the extent they
have been reasonably incurred and paid.
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3)

“4)

(&)

If the plaintiff files a request for judgment under subrule (2),
the court, as constituted by a registrar, may give judgment.

However, the plaintiff is not entitled to the judgment if the
plaintiff’s claim is for delivery of possession under a
mortgage.

If the court as constituted by a registrar is considering whether
to give judgment, the registrar is not required to consider the
merits of the plaintiff’s claim against the defendant.

Note—

Under rule 982, the matter could be referred to a judge or magistrate for
disposal, or for consideration and referral back, if the circumstances set
out in that rule apply.

287 Judgment by default—mixed claims

(1) This rule applies if the plaintiff’s claims for relief against a
defendant in default include 2 or more of the claims for relief
mentioned in rules 283 to 286, and no other claim.

(2) The plaintiff is entitled to a judgment against the defendant on
all or any of the claims for relief the plaintiff could request
under those rules if that were the plaintiff’s only claim for
relief against the defendant.

288 Judgment by default—other claims

(1) This rule applies if a defendant is in default and the plaintiff is
not entitled to apply for judgment under rule 283, 284, 285 or
286.

(2) The plaintiff may apply to the court for a judgment.

(3) On the application, the court may give the judgment it
considers is justified on the pleadings even if the judgment
was not claimed.
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289 Judgment by default—costs only

(1) This rule applies if, under this division, the plaintiff is entitled
to judgment against a defendant in default and the defendant
satisfies the plaintiff’s claim for relief.

(2) The plaintiff may file a request for a judgment against the
defendant for costs alone.

(3) If the plaintiff files a request for judgment under subrule (2),
the court, as constituted by a registrar, may give judgment.

290 Setting aside judgment by default and enforcement

The court may set aside or amend a judgment by default under
this division, and any enforcement of it, on terms, including
terms about costs and the giving of security, the court
considers appropriate.

Part 2 Summary judgment
Division 1 Application

291  Application of pt 2
This part applies to any proceeding.

Division 2 Applying for summary judgment

292 Summary judgment for plaintiff

(1) A plaintiff may, at any time after a defendant files a notice of
intention to defend, apply to the court under this part for
judgment against the defendant.

(2) If the court is satisfied that—

(a) the defendant has no real prospect of successfully
defending all or a part of the plaintiff’s claim; and
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(b) there is no need for a trial of the claim or the part of the
claim;
the court may give judgment for the plaintiff against the

defendant for all or the part of the plaintiff’s claim and may
make any other order the court considers appropriate.

293 Summary judgment for defendant

ey

(2)

A defendant may, at any time after filing a notice of intention
to defend, apply to the court under this part for judgment
against a plaintiff.

If the court is satisfied—

(a) the plaintiff has no real prospect of succeeding on all or
a part of the plaintiff’s claim; and

(b) there is no need for a trial of the claim or the part of the
claim;
the court may give judgment for the defendant against the

plaintiff for all or the part of the plaintiff’s claim and may
make any other order the court considers appropriate.

294 Claims not disposed of

oY)

2)

The making of orders under this part that does not dispose of
all claims in issue in a proceeding does not prevent the
continuation of any part of the proceeding not disposed of by
the orders.

A second or later application under this part may be made
with the court’s leave.

Division 3 Evidence

295 Evidence

ey

In a proceeding under this part, evidence must be given by
affidavit unless the court gives leave.
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2)

3)

“4)

An affidavit may contain statements of information and belief
if the person making the affidavit states the sources of the
information and the reasons for the belief.

A party to an application under this part who intends to rely
on a document must—

(a) exhibit the document to an affidavit; or

(b) 1identify in an affidavit the provisions relied on to the
extent the party is able to identify them.

A person who makes an affidavit to be read in an application
under this part may not be cross-examined without the leave
of the court.

296 Service

(1

(2)

3)

A party applying for judgment under this part must file and
serve the respondent to the application with the following
documents at least 8 business days before the date for hearing
shown on the application—

(a) the application;

(b) a copy of each affidavit on which the applicant intends
to rely.

At least 4 business days before the date for hearing, the
respondent must file and serve on the applicant a copy of any
affidavit on which the respondent intends to rely.

At least 2 business days before the date for hearing, the
applicant must file and serve on the respondent a copy of any
affidavit in reply to the respondent’s affidavit on which the
applicant intends to rely.

Division 4 Other procedural matters

298 Directions

If—
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299

300

301

302

(a) the court dismisses an application under this part for
judgment; or

(b) ajudgment under this part does not dispose of all claims
in a proceeding;

the court may give directions or impose conditions about the
future conduct of the proceeding.

Costs

(1) If it appears to the court that a party who applied under this
part for judgment was or ought reasonably to have been aware
that an opposite party relied on a point that would entitle that
party to have the application dismissed, the court may dismiss
the application and order costs to be paid within a time
specified by the court.

(2) Subrule (1) does not limit the court’s powers in relation to
Costs.

Stay of enforcement

The court may order a stay of the enforcement of a judgment
given under this part for the time and on the terms the court
considers appropriate.

Relief from forfeiture

A tenant has the same right to relief against forfeiture for
nonpayment of rent after judgment for possession of land is
given under this part as if the judgment had been given after a
trial.

Setting aside judgment

The court may set aside or vary a judgment given on an
application under this part against a party who did not appear
on the hearing of the application.
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Part 3 Discontinuance and withdrawal

303 Discontinuance by party representing another person

(1) A party who represents another person in a proceeding may
discontinue or withdraw only with the court’s leave.

(2) A party who discontinues or withdraws, or the party’s
solicitor, must certify in a notice of discontinuance or
withdrawal that the party does not represent another person in
the proceeding.

304 Discontinuance by plaintiff or applicant

(1) A plaintiff or applicant may discontinue a proceeding or
withdraw part of it before being served with—

(a) for a proceeding started by claim—the first defence of
any defendant; or

(b) for a proceeding started by application—the first
affidavit in reply from a respondent.

(2) However, after being served with the first defence or first
affidavit in reply, a plaintiff or applicant may discontinue a
proceeding or withdraw part of it only with the court’s leave
or the consent of the other parties.

(3) Also, if there is more than 1 plaintiff or applicant, or a
counterclaim against a plaintiff, a plaintiff or applicant may
only discontinue with the court’s leave or the consent of the
other parties.

(4) A plaintiff may discontinue against one or more defendants
without discontinuing against other defendants.

(5) An applicant may discontinue against one or more
respondents without discontinuing against other respondents.

305 Discontinuance by defendant or respondent

A defendant may discontinue a counterclaim or withdraw part
of it—
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(a)

(b)

before being served with the plaintiff’s answer to
counterclaim; and

only with the court’s leave or the consent of the other
parties, after being served with the plaintiff’s answer to
counterclaim.

306 Withdrawal of notice of intention to defend

A party may withdraw the party’s notice of intention to defend

at any time with the court’s leave or the consent of the other

parties.
307 Costs

(1) A party who discontinues or withdraws is liable to pay—

(a) the costs of the party to whom the discontinuance or
withdrawal relates up to the discontinuance or
withdrawal; and

(b) the costs of another party or parties caused by the
discontinuance or withdrawal.

(2) If a party discontinues or withdraws with the court’s leave, the
court may make the order for costs it considers appropriate.

308 Withdrawal of defence or subsequent pleading

(1) A party may withdraw all or part of the answer to
counterclaim.

(2) A defendant or respondent may withdraw all or part of the
defence.

(3) A respondent may withdraw all or part of an affidavit.

(4) However, subrules (1), (2) and (3) do not enable a party to
withdraw, without the other party’s consent or the court’s
leave, an admission or another matter operating for the benefit
of the other party.
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308A Discontinuance by parties when proceeding settled

(1) This rule applies if a proceeding is settled, whether or not a
request for trial date has been filed.

(2) Each party must immediately give the registrar written notice
that the proceeding has been settled.

309 Notice of discontinuance or withdrawal

(1) A discontinuance or withdrawal for which the court’s leave is
not required may be effected by filing a notice in the approved
form and serving it as soon as practicable on the other parties
who have an address for service.

(2) A discontinuance or withdrawal for which the court’s leave is
required is effected by the order giving leave and a notice of
discontinuance or withdrawal is not required.

310 Subsequent proceeding

(1) Subject to the conditions of a leave to discontinue or
withdraw, a discontinuance or withdrawal under this part is
not a defence to another proceeding on the same or
substantially the same ground.

(2) A party who is served with another party’s notice of
withdrawal may continue with the proceeding as if the other
party’s notice of intention to defend had not been filed.

311 Consolidated proceedings and counterclaims

The plaintiff’s discontinuance of a proceeding does not
prejudice a proceeding consolidated with it or a counterclaim
made by the defendant.

312 Stay pending payment of costs

(1) This rule applies if, because of a discontinuance or withdrawal
under this part, a party is liable to pay the costs of another
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party, and the party, before paying the costs, starts another
proceeding on the same or substantially the same grounds.

(2) The court may order a stay of the subsequent proceeding until
the costs are paid.

Part 4 Alternative dispute resolution
processes
Division 1 Preliminary

313 Definitions for pt 4
In this part—

ADR costs include—

(a) for a mediation—the extra cost mentioned in rule 328;
and

(b) for a case appraisal—the extra cost mentioned in
rule 337.

referred dispute means a dispute referred to a case appraiser

under rule 334.

registrar means the registrar of the court that referred the
proceeding to mediation or case appraisal.

Division 2 Establishment of ADR processes

319 Registrar to give notice of proposed reference to ADR
process

(1) The court may direct the registrar to give written notice to the
parties (the referral notice) that the parties’ dispute is to be
referred, by order, to an ADR process to be conducted by a
specified mediator or case appraiser.
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2)

3)

“4)

(&)

A party may object to the reference by filing an objection
notice in the registry.

The objection notice must—

(a) state the reasons why the party objects to the referral;
and

(b) Dbe filed within 7 days after the objecting party receives
the referral notice.

If an objection notice is filed, the court may require the parties
or their representatives to attend before it (the hearing).

The court may make an order at the hearing it considers
appropriate in the circumstances.

320 When referral may be made

The court may also refer a dispute in a proceeding for
mediation or case appraisal—

(a) on application by a party; or

(b) if the proceeding is otherwise before the court.

321 Proceedings referred to ADR process are stayed

Subject to an order of the court, if a dispute in a proceeding is
referred to an ADR process, the dispute and all claims made
in the dispute are stayed until 6 business days after the report
of the ADR convenor certifying the finish of the ADR process
is filed with the registrar.

322 When does a party impede an ADR process

A party impedes an ADR process if the party fails to—
(a) attend at the process; or
(b) participate in the process; or

(c) pay an amount the party is required to pay under a
referring order within the time stated in the order.
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Division 3

Mediation

323 Referral of dispute to appointed mediator

(1) A referring order for a mediation must—

(a)

(b)

(©

(d)

(e

appoint as mediator—
(1) aspecified mediator; or
(i) a mediator to be selected by the parties; and

include enough information about pleadings, statements
of issues or other documents to inform the mediator of
the dispute and the present stage of the proceeding
between the parties; and

set a period beyond which the mediation may extend
only with the authorisation of the parties or estimate
how long the mediation should take to finish; and

state how the mediator is to be informed of the
appointment; and

require the parties, if the mediation is not completed
within 3 months of the date of the referring order, to
provide a report setting out the circumstances of the
matter to the registrar who may refer the matter to the
court for resolution.

(2) The order must also—

(a)

(b)

(c)

set the ADR costs or estimate the costs to the extent
possible; and

state the percentage of ADR costs each party must pay;
and

provide to whom and by when the ADR costs must be
paid.

(3) Instead of setting or estimating the appointed mediator’s fee,
the order may direct the parties to negotiate a fee with the
appointed mediator.

(4) The order must be made in the approved form.
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(5) A mediator must have regard to an amended pleading,
including amendments made after the referring order.

324 When mediation must start and finish

A mediator must start a mediation as soon as possible after the
mediator’s appointment and try to finish the mediation within
28 days after the appointment.

325 Parties must assist mediator

The parties must act reasonably and genuinely in the
mediation and help the mediator to start and finish the
mediation within the time estimated or set in the referring
order.

326 Mediator’s role

(1) The mediator may gather information about the nature and
facts of the dispute in any way the mediator decides.

(2) The mediator may decide whether a party may be represented
at the mediation and, if so, by whom.

(3) During the mediation, the mediator may see the parties, with
or without their representatives, together or separately.

327 Liberty to apply

The mediator or a party may apply to the court at any time for
directions on any issue about the mediation.

328 Mediator may seek independent advice

(1) The mediator may seek legal or other advice about the dispute
from independent third parties.

(2) However, if the advice involves extra cost, the mediator must
first obtain—

(a) the parties’ agreement to pay the extra cost; or
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329

330

3)

“4)

(b) the court’s leave.

If the court gives leave, the court must also—

(a) order the parties to pay the extra cost; and

(b) state to whom and by when the payment must be made.

The mediator must disclose the substance of the advice to the
parties.

Record of mediation resolution

oY)

2)

3)

Unless the parties otherwise agree, the mediator must ensure
that an agreement mentioned in the Civil Proceedings Act
2011, section 48 is—

(a) placed in a sealed container, for example, an envelope;
and

(b) marked with the court file number; and

(c) marked ‘Not to be opened without an order of the
court’; and

(d) filed in the court.

Note—

The Civil Proceedings Act 2011, section 48 provides for a written
mediated resolution agreement signed by each party and the mediator.

The container may be opened only if the court orders it to be
opened.

No fee is payable for filing the agreement.

Abandonment of mediation

ey

2)

The mediator may abandon the mediation if the mediator
considers further efforts at mediation will not lead to the
resolution of the dispute or an issue in the dispute.

Before abandoning the mediation, the mediator must—
(a) inform the parties of the mediator’s intention; and

(b) give them an opportunity to reconsider their positions.
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331 Requirements for certificate about mediation

ey

2)

3)

“4)

This rule applies to a certificate mentioned in the Civil
Proceedings Act 2011, section 49(1).

Note—

The Civil Proceedings Act 2011, section 49(1) requires a mediator to
file a certificate about the mediation.

The certificate must not contain comment about the extent to
which a party participated or refused to participate in the
mediation.

However, the certificate may indicate that a party did not
attend the mediation.

No fee is payable for filing the certificate.

332 Unsuccessful mediations

If a mediation is unsuccessful, the dispute may go to trial or
be heard in the ordinary way without any inference being
drawn against any party because of the failure to settle at the
mediation.

333 Replacement of mediator

ey

(2)

The court may, by further order, revoke the appointment of a
mediator and appoint someone else as mediator if the court is
satisfied it is desirable to do so.

When appointing a substitute mediator, the court may decide
the amount (if any) to be paid to the retiring mediator for work
done.

Division 4 Case appraisal

334 Referral of dispute to appointed case appraiser

6]

A referring order for a case appraisal must—

(a) appoint as case appraiser—
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2)

3)

“4)

(&)

(6)

(b)
(©)

(d)

(e)

®)

(1) aspecified case appraiser; or
(i) a case appraiser to be selected by the parties; and
state what dispute is referred; and

include enough information about pleadings, statements
of issues or other documents to inform the case
appraiser of the dispute and the present stage of the
proceeding between the parties; and

set a period beyond which the case appraisal may extend
only with the authorisation of the parties or estimate
how long the case appraisal should take to finish; and

state how the case appraiser is to be informed of the
appointment; and

require the parties, if the case appraisal is not completed
within 3 months of the date of the referring order, to
provide a report setting out the circumstances of the
matter to the registrar who may refer the matter to the
court for resolution.

The order must also—

(a)

(b)

(©)

set the ADR costs or estimate the costs to the extent
possible; and

state the percentage of ADR costs each party must pay;
and

state to whom and by when the ADR costs must be paid.

The order may be made even if the dispute has been referred
previously for a mediation.

Instead of setting or estimating the appointed case appraiser’s
fee, the order may direct the parties to negotiate a fee with the
appointed case appraiser.

The order must, as far as practicable, be made in the approved

form.

A case appraiser must have regard to an amended pleading,
including amendments made after the referring order.
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335 Jurisdiction of case appraiser

ey

2)

3)

The case appraiser for a referred dispute has the power of the
court referring the dispute to decide the issues in dispute in the
referred dispute.

However, the case appraiser—

(a) may only give a decision that could have been given in
the dispute if it had been decided by the court; and

(b) can not punish for contempt.

Subrule (1) is subject to rules 341 and 343.
Note—

Rule 341 provides that, in the absence of an election under rule 343, the
parties are taken to have consented to the case appraiser’s decision
which then becomes final and binding. Rule 343 provides that a party
dissatisfied with a case appraiser’s decision may elect to go to trial.

336 Appearances

oY)

2)

A party appearing before a case appraiser has the same rights
to appear by lawyer or otherwise the party would have if the
appearance were before the court referring the dispute.

For a proceeding in a Magistrates Court, this rule is subject to
chapter 13, part 9, division 2.

337 Case appraiser may seek information

&)

2)

3)

A case appraiser may ask anyone for information and may
obtain, and act on, information obtained from anyone on any
aspect of the dispute.

However, if obtaining the information involves extra cost, the
case appraiser must first obtain—

(a) the parties’ agreement to pay the extra cost; or
(b) the court’s leave.
If the court gives leave, the court must also—

(a) order the parties to pay the extra cost; and
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“4)

(b) state to whom and by when the payment must be made.

The case appraiser must disclose the substance of the
information to the parties.

338 Case appraisal proceeding may be recorded

(1) A case appraiser may have the case appraisal proceeding
recorded if the case appraiser considers it appropriate, in the
special circumstances of the proceeding.

(2) If the proceeding is to be recorded, the case appraiser must
decide the extent to which, and the way in which, the
recording may be done.

339 Case appraiser’s decision

(1) A case appraiser’s decision must be in writing, but the case
appraiser need not give reasons for the decision.

(2) However, a case appraiser may, at any stage of a case
appraisal proceeding, decline to proceed further with the
proceeding.

Example of subrule (2)—
The dispute proves to be unsuitable for case appraisal.
(3) A copy of the decision must be given to each party.
340 Case appraiser’s decision on costs in the dispute

(1) In a referred dispute, a case appraiser has the same power to
award costs in the dispute the court that referred the dispute
would have had if it had heard and decided the dispute.

(2) A case appraiser’s decision under rule 339(1) must include a
decision on costs in the dispute.

341 Effect of case appraiser’s decision

(1) A case appraiser’s decision has effect only to the extent
specified in this division.
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2)

If an election under rule 343 is not made, the parties are taken
to have consented to the case appraiser’s decision being
binding on them and the decision then becomes final and
binding.

342 Requirements for case appraiser’s certificate and
decision

ey

2)

3)

“4)

This rule applies to—

(a) a certificate mentioned in the Civil Proceedings Act
2011, section 49(2)(a); and

(b) a case appraiser’s decision mentioned in
section 42(2)(b) of that Act.

Note—

The Civil Proceedings Act 2011, section 49(2) requires a case appraiser
to file a certificate about the case appraisal and the case appraiser’s
decision.

If the case appraiser makes a decision about the dispute or any
issue in the dispute, the case appraiser must—

(a) place the written decision in a sealed container, for
example, an envelope; and

(b) mark the container with the court file number; and

(c) mark the container ‘Not to be opened without an order
of the court’; and

(d) file the container in the court.

The container may be opened only if the court orders it to be
opened.

No fee is payable for filing the certificate and decision.

343 Dissatisfied party may elect to continue

o))

A party who is dissatisfied with a case appraiser’s decision
may elect to have the dispute go to trial or be heard in the
ordinary way by filing an election in the approved form with
the registrar.
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2)

3)

The election must be filed within 28 days after the case
appraiser’s certificate is filed in the registry.

If an election is filed—

(a) the case appraiser’s decision has no effect other than as
provided by rule 344; and

(b) the dispute must be decided in a court as if it had never
been referred to the case appraiser.

344 Court to have regard to case appraiser’s decision when
awarding costs

(1) If the court’s decision in the dispute is not more favourable
overall to a challenger than the case appraiser’s decision in the
dispute was to the challenger, the costs of the proceeding and
the case appraisal must be awarded against the challenger.

(2) However, the court may make another order about costs if the
court considers there are special circumstances.

(3) If all parties are challengers, the case appraiser’s decision has
no effect on the awarding of costs.

(4) In this rule—
challenger means a party who filed an election under
rule 343.

345 Replacement of case appraiser

(1) The court may, by further order, revoke the appointment of a
case appraiser and appoint someone else as case appraiser if
the court is satisfied it is desirable to do so.

(2) When appointing a substitute case appraiser, the court may
decide the amount (if any) to be paid to the retiring case
appraiser for work done.
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Division 5 ADR costs

346 Payment of ADR costs

Each party to an ADR process is severally liable for the
party’s percentage of the ADR costs in the first instance.

347 Party may pay another party’s ADR costs

ey

2)

If a party to an ADR process does not pay the party’s
percentage of ADR costs, another party may pay the amount.

If another party pays the amount, the amount is the other
party’s costs in any event.

348 If ADR costs paid to registrar

If an amount is paid to the registrar for a convenor’s fee or a
venue provider’s fee, the registrar must, if appropriate, pay the
amount to the convenor or venue provider.

349 When ADR convenor or venue provider may recover
further costs

ey

(2)

3)

“4)

If a referring order deals with ADR costs by setting a fee rate
and period for which the rate is to be paid, an ADR convenor
or venue provider may recover an amount for any additional
period only if the parties authorise the ADR process to
continue beyond the period set in the order.

If a referring order deals with ADR costs in another way, an
ADR convenor or venue provider may recover an amount that
is more than the amount stated or estimated in the order or
negotiated only if the parties agree in writing to the payment
of a greater amount.

The parties are severally liable for an amount recoverable
under subrule (1) or (2).

The amount may be recovered as a debt payable to the
convenor or provider.
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350 Court may extend period within which costs are to be

paid or grant relief
(1) A party may apply to the court for an order—
(a) extending the time for payment of ADR costs; or
(b) relieving the party from the effects of noncompliance
with any requirement about costs.
(2) The court may make any order it considers appropriate.

351 Costs of failed ADR process are costs in the dispute
Unless otherwise ordered by the court, each party’s costs of
and incidental to an ADR process not resulting in the full
settlement of the dispute between the parties are the party’s
costs in the dispute.

Part 5 Offer to settle

352 Definitions for pt 5
In this part—
offer means an offer to settle made under this part.
proceeding means a proceeding—

(a) started by claim; or

(b) in which the court has made an order under rule 14
ordering the proceeding to continue as if started by
claim; or

(c) started by originating application if an order or direction
has been made for pleadings, or other documents
defining the issues, to be filed and served.
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353 If offer available

ey

2)
3)

A party to a proceeding may serve on another party to the
proceeding an offer to settle 1 or more of the claims in the
proceeding on the conditions specified in the offer.

A party may serve more than one offer.

An offer must be in writing and must contain a statement that
it is made under this part.

354 Time for making offer

ey

2)

3)

An offer may be served—

(a) for ajury trial of a proceeding started by claim—at any
time before a verdict is returned; and

(b) otherwise—at any time before final relief is granted.

However, if an account is claimed in the first instance or if a
claim involves taking an account, an offer may be served at
any time before the certificate under rule 540 becomes final
and binding.

Further, if there is a judgment conditional on the assessment
of damages, an offer may be served at any time before the
damages are assessed.

355 Withdrawal or end of offer

oY)

2)

3)

A party must specify in an offer a period, ending not less than
14 days after the day of service of the offer, during which the
offer is open for acceptance, and the offer may not be
withdrawn during that period without the court’s leave.

An offer expressed to be open for acceptance for a specified
period lapses at the end of the period.

The court may, at any time within which an offer is open for
acceptance, give leave to a party to withdraw the offer, but the
offer may be accepted at any time before the application for
leave to withdraw it is decided.
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“4)

&)

(6)

An application for leave to withdraw an offer may be made
without notice to another party.

Subrule (2) has effect even though, at the end of the period for
accepting the offer, an application for leave to withdraw it has
not been decided by the court.

The court may not, despite another provision of these rules,
extend the time for accepting an offer.

356  Effect of offer
An offer made under this part is taken to be an offer made
without prejudice.

357 Disclosure of offer

(1) Subject to rule 365, no statement of the fact that an offer has
been made may be contained in a pleading or affidavit.

(2) An offer must not be filed.

(3) If an offer is not accepted, no communication about the offer
may be made to the court at the trial or hearing of the
proceeding until all questions of liability and the relief to be
given, other than costs, have been decided.

(4) Subrule (1) does not apply to an affidavit in support of an
application for leave to withdraw an offer.

(5) After an application for leave to withdraw an offer is decided,
the court must—

(a) place the application and any affidavits that contain a
statement of the fact that an offer has been made in a
sealed container, for example, an envelope; and

(b) mark the container with the court file number; and

(c) mark the container ‘Not to be opened without an order
of the court’; and

(d) file the container in the court.
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(6)

(7

The container may be opened only if the court orders it to be
opened.

No fee is payable for filing the container.

358 Acceptance of offer

ey

2)

3)

“)

(&)

An offer may be accepted only by serving a written notice of
acceptance on the party making the offer.

An offer does not lapse on the making of a counteroffer.

If an offeree rejects an offer or makes a counteroffer that is not
accepted under this part, the offeree may subsequently accept
the original offer during the period it is open for acceptance.

If an offer is accepted, the court may incorporate any of its
conditions into an order.

If an offer is accepted that expressly or impliedly includes an
offer to pay assessed costs, then on the filing of a notice of
acceptance in the approved form—

(a) an order of the court is taken to have been made for the
payment of costs in accordance with the offer; and

(b) the costs may, if required, be assessed under these rules.

359 Person under a legal incapacity

oY)

2)

A party who is a person under a legal incapacity may make or
accept an offer under this part.

However, the making or the acceptance of an offer is not
binding on the party unless it is approved by the court under
rule 98 or the public trustee acting under the Public Trustee
Act 1978, section 59.

360 Costs if offer by plaintiff

)]

This rule applies if—

(a) the plaintiff makes an offer that is not accepted by the
defendant; and
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2)

(b)

(©)

the plaintiff obtains an order no less favourable than the
offer; and

the court is satisfied that the plaintiff was at all material
times willing and able to carry out what was proposed in
the offer.

Unless the defendant shows another order for costs is
appropriate in the circumstances, the court must order the
defendant to pay the plaintiff’s costs—

(a)

(b)

calculated on the standard basis, up to and including the
day of service of the offer; and

calculated on the indemnity basis, after the day of
service of the offer.

361 Costs if offer by defendant—order obtained by plaintiff

(1) This rule applies if—

(2)

(a)

(b)

(©)

the defendant makes an offer that is not accepted by the
plaintiff; and

the plaintiff obtains an order that is less favourable to the
plaintiff than the offer; and

the court is satisfied that the defendant was at all
material times willing and able to carry out what was
proposed in the offer.

Unless a party shows another order for costs is appropriate in
the circumstances—

(a) the court must—

(1) order the defendant to pay the plaintiff’s costs,
calculated on the standard basis, up to and
including the day of service of the offer; and

(i) order the plaintiff to pay the defendant’s costs,
calculated on the indemnity basis, after the day of
service of the offer; and

(b) the plaintiff is not entitled to any costs after the day of
service of the offer.
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(3) However, if the defendant’s offer is served on the first day or a
later day of the trial or hearing of the proceeding then, unless
the court otherwise orders—

(a)

(b)

the plaintiff is entitled to costs on the standard basis to
the opening of the court on the next day of the trial; and

the defendant is entitled to the defendant’s costs
incurred after the opening of the court on that day on the
indemnity basis.

361A Costs if offer by defendant—dismissal of plaintiff’s
proceeding

(1) This rule applies if—

(2)

(a)

(b)
(c)

the defendant makes an offer that is not accepted by the
plaintiff; and
the plaintiff’s proceeding is dismissed; and

the court is satisfied that the defendant was at all
material times willing and able to carry out what was
proposed in the offer.

Unless a party shows another order for costs is appropriate in
the circumstances, the court must order the plaintiff to pay the
defendant’s costs—

(a)

(b)

calculated on the standard basis, up to and including the
day of service of the offer; and

calculated on the indemnity basis, after the day of
service of the offer.

362 Interest after service of offer

(1) This rule applies if the court gives judgment for the plaintiff
for the recovery of a debt or damages and—

(a)

(b)

the judgment includes interest or damages in the nature
of interest; or

under an Act the court awards the plaintiff interest or
damages in the nature of interest.
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362A

363

2)

For giving judgment for costs under rule 360 or 361, the court
must disregard the interest or damages in the nature of interest
relating to the period after the day of service of the offer.

Multiple beneficiaries

ey

2)

3)

If a wrongful death proceeding is brought for the benefit of 2
or more persons (the beneficiaries), a party to the proceeding
may make an offer to settle 1 or more claims in the proceeding
by payment of 1 amount to all the beneficiaries without
stating how the amount is to be apportioned among the
beneficiaries.

If the offer is accepted, none of the amount is to be paid or
payable to the plaintiff until the way in which the amount is to
be apportioned among the beneficiaries is decided by—

(a) order of the court; or

(b) an agreement that is binding on each of the
beneficiaries.

An agreement about apportionment is not binding on a
beneficiary who is a person under a legal incapacity unless it
is approved by the court under rule 98 or the public trustee
acting under the Public Trustee Act 1978, section 59.

Multiple defendants

ey

(2)

If there are 2 or more defendants, the plaintiff may make an
offer to settle with any defendant, and any defendant may
offer to settle with the plaintiff.

However, if defendants are alleged to be jointly or jointly and
severally liable to the plaintiff and rights of contribution or
indemnity may exist between the defendants, this rule applies
to the offer only if—

(a) for an offer made by the plaintiff—the offer is made to
all of the defendants and is an offer to settle the claim
against all the defendants; or

(b) for an offer made to the plaintiff—
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(1) the offer is an offer to settle the plaintiff’s claim
against all the defendants; and

(i1) if the offer is made by 2 or more defendants, by the
conditions of the offer the defendants who make
the offer are jointly or jointly and severally liable
to the plaintiff for the whole of the amount of the
offer.

Offer to contribute

This rule applies if a defendant makes a claim (a contribution
claim) to recover contribution or indemnity against a person,
whether a defendant to the proceeding or not, in relation to a
claim for a debt or damages made by the plaintiff in the
proceeding.

A party to the contribution claim may serve on another party
to the contribution claim an offer, subject to any conditions
specified in the offer—

(a) to settle the contribution claim; or

(b) to contribute towards an offer to settle the claim made
by the plaintiff.

The court may take account of an offer under subrule (2) in
deciding whether it should order that the party on whom the
offer was served should pay all or part of—

(a) the costs of the party who made the offer; and
(b) any costs the party is liable to pay to the plaintiff.

Rules 356 and 357 apply, with any changes necessary, to an
offer to contribute as if it were an offer.

Failure to comply with offer

If a party does not comply with an accepted offer, the other
party may elect to—

(a) apply to the court for an order on the conditions of the
offer and the court may make the order; or

[r 364]

364
(1)
(2)
(3)
4)

365
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(b) continue with the proceeding as if an offer had not been
accepted.

Chapter 9A Commercial arbitration

Part 1 Preliminary

365A Words and expressions

(1) Words and expressions used in the International Arbitration
Act 1974 (Cwlth) or the Commercial Arbitration Act 2013
have the same meaning in this part as they have in those Acts.

(2) Words and expressions used in the International Arbitration
Act 1974 (Cwlth) have the same meaning in part 2 as they
have in that Act.

(3) Words and expressions used in the Commercial Arbitration
Act 2013 have the same meaning in part 3 as they have in that
Act.

365B Documents not in English

A party to a proceeding to which this chapter applies who
seeks to rely on a document that is not in English must
provide a certified English translation of the document—

(a) to the court; and

(b) to each other party to the proceeding.
Notes—

1 The International Arbitration Act 1974 (Cwlth), section 9 also
deals with the translation of awards and arbitration agreements in
proceedings to which Part IT of that Act applies.

2 The Commercial Arbitration Act 2013, section 35 also deals with
the translation of awards in proceedings to which part 8 of that Act
applies.
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Part 2

International commercial
arbitration

365C Application for stay and referral to arbitration—foreign
arbitration agreements

€]

2)

An application under the International Arbitration Act 1974
(Cwlth), section 7 to stay the whole or part of a proceeding
and refer the parties to arbitration must be in the approved
form.

The application must be accompanied by—
(a) acopy of the arbitration agreement; and

(b) an affidavit stating the material facts on which the
application for relief is based.

365D Application to enforce foreign award

oY)

2)

An application under the International Arbitration Act 1974
(Cwlth), section 8(2) to enforce a foreign award must be in the
approved form.

The application must be accompanied by—

(a) the documents mentioned in the International
Arbitration Act 1974 (Cwlth), section 9; and

(b) an affidavit stating—

(i) the extent to which the foreign award has not been
complied with, at the date the application is made;
and

(i1) the usual or last known place of business or
residence of the person against whom it is sought
to enforce the foreign award or, if the person is a
company, the last known registered office of the
company.
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365E Application for referral to arbitration—Model Law, art 8

(1) An application under the Model Law, article 8 to refer parties
to arbitration must be in the approved form.

(2) The application must be accompanied by—

(a)
(b)

a copy of the arbitration agreement; and

an affidavit stating the material facts on which the
application for relief is based.

365F Subpoenas

(1) An application for the issue of a subpoena under the
International Arbitration Act 1974 (Cwlth), section 23(3)
must be in the approved form.

2)

The application must be accompanied by—

(a)
(b)

a draft subpoena in the approved form; and

an affidavit stating the following—

(@)
(ii)

(iii)
(iv)
(v)

(vi)

the names of the parties to the arbitration;

the name of the arbitrator or the names of the
arbitrators  constituting the arbitral tribunal
conducting the arbitration;

the place where the arbitration is being conducted;
the nature of the arbitration;

the terms of the permission given by the arbitral
tribunal for the application;

the conduct money, if appropriate, to be paid to the
person to whom the subpoena is directed (the
addressee);

(vii) the witness expenses payable to the addressee.

(3) The court may—

(a)

fix an amount that represents the reasonable loss and
expense the addressee will incur in complying with the
subpoena; and
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“4)

(&)
(6)

(7)

(b) direct that the amount be paid by the applicant to the
addressee before or after the addressee complies with
the subpoena.

An amount fixed under subrule (3) may be in addition to any
conduct money or witness expenses mentioned in
subrule (2)(b).

A subpoena must be in the approved form.

A person served with a subpoena must comply with the
subpoena in accordance with its terms.

Chapter 11, part 4 applies, as far as practicable, to a subpoena
mentioned in this rule.

365G Application relating to evidence for arbitration

&)

2)

An application for an order under the International
Arbitration Act 1974 (Cwlth), section 23A(3) must be in the
approved form.

The application must be accompanied by an affidavit
stating—

(a) the name of the person against whom the order is
sought; and

(b) the order sought; and

(c) the ground under the International Arbitration Act 1974
(Cwlth), section 23A(1) relied on; and

(d) the terms of the permission given by the arbitral tribunal
for the application; and

(e) the material facts relied on.

365H Application relating to disclosure of confidential
information

ey

An application under the International Arbitration Act 1974
(Cwlth), section 23F or 23G for an order prohibiting or
allowing the disclosure of confidential information must be in
the approved form.
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(2) The application must be accompanied by an affidavit

stating—

(a) the name of the person against whom, or in whose
favour, the order is sought; and

(b) the order sought; and

(c) the material facts relied on; and

(d) if the application i1s made under the International
Arbitration Act 1974 (Cwlth), section 23F—the terms of
the order of the arbitral tribunal allowing disclosure of
the confidential information and the date the order was
made; and

(e) if the application is made under the International

Arbitration Act 1974 (Cwlth), section 23G—

(i) the date the arbitral tribunal’s mandate was
terminated; or

(i1) the date and terms of—

(A) the request made to the arbitral tribunal for
disclosure of the confidential information;
and

(B) the arbitral tribunal’s refusal to make the
order.

3651 Application for relief under miscellaneous provisions of
Model Law

(1) An application for relief under the Model Law, article 11(3),
11(4), 13(3), 14, 16(3), 17H(3), 171, 17]) or 27 must be in the
approved form.

(2) The application must be accompanied by an affidavit stating
the material facts on which the application for relief is based.

365J Application to set aside award—Model Law, art 34

(1) An application under the Model Law, article 34 to set aside an
award must be in the approved form.
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(2) The application must identify—

3)

“4)

(&)

(a)

(b)

(©

if the applicant relies on the Model Law, article
34(2)(a)—which subparagraph of article 34(2)(a) is
relied on; and
if the applicant relies on the Model Law, article
34(2)(b)—which subparagraph of article 34(2)(b) is
relied on; and

brief grounds for seeking the order.

The application must be accompanied by an affidavit—

(a)

(b)

exhibiting—

(1) acopy of the arbitration agreement; and

(i) a copy of the award, including the reasons of the
arbitral tribunal for the award; and

identifying—

(1) the detailed grounds for seeking the order; and

(i1) the material facts relied on; and

(iii) the date the applicant received the award or, if a
request was made under the Model Law, article 33
to the arbitral tribunal to correct the award, the date
that request was disposed of by the arbitral
tribunal.

The application and supporting affidavit must be served on
any person whose interest might be affected by the setting
aside of the award.

Any application by a party to the arbitration under the Model
Law, article 34(4) must be made by application in the
proceeding started under subrule (1).

365K Enforcement of award—Model Law, art 35

(1) An application under the Model Law, article 35 to enforce an
award must be in the approved form.

(2) The application must be accompanied by an affidavit—
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(a) exhibiting the documents mentioned in the Model Law,
article 35(2); and

(b) stating—

(i) the extent to which the award has not been
complied with, at the date the application is made;
and

(i) the usual or last known place of business or
residence of the person against whom it is sought
to enforce the award or, if the person is a company,
the last known registered office of the company.

365L Enforcement of Investment Convention award

(1) An application under the International Arbitration Act 1974
(Cwlth), section 35(2) for leave to enforce an award to which
Part I'V of that Act applies must be in the approved form.

(2) The application must be accompanied by an affidavit
stating—

(a) the extent to which the award has not been complied
with, at the date the application is made; and

(b) the usual or last known place of business or residence of
the person against whom it is sought to enforce the
award or, if the person is a company, the last known
registered office of the company.

Part 3 Domestic commercial
arbitration

365M Application for referral to arbitration

(1) An application under the Commercial Arbitration Act 2013,
section 8 to refer the parties to arbitration must be in the
approved form.

(2) The application must be accompanied by an affidavit—
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(a)
(b)

exhibiting a copy of the arbitration agreement; and

stating the material facts on which the application for

365N Subpoenas

(1) An application for the issue of a subpoena under the
Commercial Arbitration Act 2013, section 27A must be in the
approved form.

2)

relief is based.

The application must be accompanied by—

(a)
(b)

a draft subpoena in the approved form; and

an affidavit stating—

)

(ii)

(iii)

(iv)
v)

(vi)

the names of the parties to the arbitration; and

the name of the arbitrator or the names of the
arbitrators constituting the arbitral tribunal
conducting the arbitration; and

the place where the arbitration is being conducted;
and

the nature of the arbitration; and

the terms of the permission given by the arbitral
tribunal for the application; and

the conduct money, if appropriate, to be paid to the
person to whom the subpoena is directed (the
addressee); and

(vii) the witness expenses payable to the addressee.

(3) The court may—

(a)

(b)

fix an amount that represents the reasonable loss and
expense the addressee will incur in complying with the
subpoena; and

direct that the amount be paid by the applicant to the
addressee before or after the addressee complies with
the subpoena.
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“4)

(&)
(6)

(7

An amount fixed under subrule (3) may be in addition to any
conduct money or witness expenses mentioned in

subrule (2)(b).
A subpoena must be in the approved form.

A person served with a subpoena must comply with the
subpoena in accordance with its terms.

Chapter 11, part 4 applies, as far as practicable, to a subpoena
mentioned in this rule.

3650 Application relating to evidence for arbitration

oY)

2)

An application for an order under the Commercial Arbitration
Act 2013, section 27B must be in the approved form.

The application must be accompanied by an affidavit
stating—

(a) the name of the person against whom the order is
sought; and

(b) the order sought; and

(c) the ground under the Commercial Arbitration Act 2013,
section 27B relied on; and

(d) the terms of the permission given by the arbitral tribunal
for the application; and

(e) the material facts relied on.

365P Application relating to disclosure of confidential
information

ey

2)

An application under the Commercial Arbitration Act 2013,
section 27H or 271 for an order prohibiting or allowing the
disclosure of confidential information must be in the approved
form.

The application must be accompanied by an affidavit
stating—
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(a)

(b)
(©)
(d)

(e)

the name of the person against whom, or in whose
favour, the order is sought; and

the order sought; and
the material facts relied on; and

if the application is made under the Commercial
Arbitration Act 2013, section 27H—the terms of the
order of the arbitral tribunal allowing disclosure of the
confidential information and the date the order was
made; and

if the application is made under the Commercial
Arbitration Act 2013, section 271—

(i) the date the arbitral tribunal’s mandate was
terminated; or

(i) the date and terms of—

(A) the request made to the arbitral tribunal for
disclosure of the confidential information;
and

(B) the arbitral tribunal’s refusal to make the
order.

365Q Application for relief under miscellaneous provisions of
Commercial Arbitration Act 2013

(1) An application for relief under the Commercial Arbitration
Act 2013, section 11(3) or (4), 13(4), 14, 16(9), 17H, 171, 17J,
19(6) or 27 must be in the approved form.

(2) The application must be accompanied by an affidavit stating
the material facts on which the application for relief is based.

365R Preliminary point of law

(1) An application under the Commercial Arbitration Act 2013,
section 27J for leave to apply for the determination of a
question of law arising in the course of an arbitration and, if
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leave is granted, for the determination of the question of law
must be in the approved form.

(2) The application must be accompanied by an affidavit—
(a) exhibiting—
(i) acopy of the arbitration agreement; and

(i1) evidence of the consent of the arbitrator or the
consent of all the other parties as required by the
Commercial Arbitration Act 2013, section 27J(2);
and

(b) identifying—

(i) the name and usual or last known place of business
or residence of any person whose interest might be
affected by the proposed determination of the
question of law or, if the person is a company, the
last known registered office of the company; and

(ii) the nature of the dispute with sufficient
particularity to give an understanding of the
context in which the question of law arises; and

(i11) the facts on the basis of which the question of law
is to be determined and the basis on which those
facts are stated, including whether they are agreed,
assumed, found by the arbitral tribunal or
otherwise; and

(iv) the detailed grounds on which it is contended that
leave should be granted.

(3) The application and supporting affidavit must be served on
any person whose interest might be affected by the
determination of the question of law.

(4) The court may, if it considers it appropriate, hear and
determine the question of law at the same time as the
application for leave to apply for the determination of the
question.
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(5) If the court first hears and grants the application for leave, it
may make the orders it considers appropriate for the hearing
and determination of the question of law.

365S Application to set aside award

(1) An application under the Commercial Arbitration Act 2013,
section 34 to set aside an award must be in the approved form.

2)

3)

The application must identify—

(a)

(b)

(©)

if the applicant relies on the Commercial Arbitration Act
2013, section 34(2)(a)—which  subparagraph  of
section 34(2)(a) is relied on; and

if the applicant relies on the Commercial Arbitration Act
2013, section 34(2)(b)—which  subparagraph  of
section 34(2)(b) is relied on; and

brief grounds for seeking the order.

The application must be accompanied by an affidavit—

(a)

(b)

exhibiting—
(i) acopy of the arbitration agreement; and

(i) a copy of the award, including the reasons of the
arbitral tribunal for the award; and

identifying—

(i) the detailed grounds for seeking the order; and

(i) the material facts relied on; and

(iii) the date the applicant received the award or, if a
request was made under the Commercial
Arbitration Act 2013, section 33 to the arbitral
tribunal to correct the award, the date that request
was disposed of by the arbitral tribunal.

(4) The application and supporting affidavit must be served on
any person whose interest might be affected by the setting
aside of the award.
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(&)

An application by a party to the arbitration under the
Commercial Arbitration Act 2013, section 34(4) must be
made by application in the proceeding started under
subrule (1).

365T Appeal

(1) An application under the Commercial Arbitration Act 2013,
section 34A for leave to appeal on a question of law arising
out of an award must be in the approved form.

(2) The application must state—

(a) the question of law to be determined; and

(b) the grounds on which it is alleged that leave to appeal
should be granted.

(3) The application must be accompanied by an affidavit showing
that, before the end of the appeal period referred to in the
Commercial Arbitration Act 2013, section 34A(1) and (6), the
parties agreed that an appeal may be made under section 34A
of that Act.

(4) The affidavit must exhibit—

(a) acopy of the arbitration agreement; and

(b) acopy of the award, including the reasons of the arbitral
tribunal for the award.

(5) The application must be accompanied by a submission setting
out—

(a) the name and usual or last known place of business or
residence of any person whose interest might be affected
by the proposed appeal or, if the person is a company,
the last known registered office of the company; and

(b) the nature of the dispute with sufficient particularity to
give an understanding of the context in which the
question of law arises; and

(c) when and how the arbitral tribunal was asked to
determine the question of law and where in the award or
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(6)

(7

®)

the reasons, and in what way, the arbitral tribunal
determined it; and

(d) the relevant facts found by the arbitral tribunal on the
basis of which the question of law is to be determined
by the court; and

(e) the basis on which it is contended that the determination
of the question of law will substantially affect the rights
of 1 or more parties; and

(f) the basis on which it is contended that—

(i) the decision of the arbitral tribunal on the question
of law is obviously wrong; or

(i) the question of law is of general public importance
and the decision of the arbitral tribunal is open to
serious doubt; and

(g) the basis on which it is contended that, despite the
agreement of the parties to resolve the matter by
arbitration, it is just and proper in the circumstances for
the court to determine the question; and

(h) a succinct statement of the argument in support of the
application for leave and the appeal if leave is granted.

The application and the supporting material must be served on
any person whose interest might be affected by the proposed
appeal.

Within 14 days after service on a party or within the further
period the court may allow, the party must file and serve any
answering material, including a succinct statement of any
argument in opposition to the application for leave and the
appeal if leave is granted.

If it appears to the court that an oral hearing of the application
for leave to appeal is required, the court may, if it considers it
appropriate, hear and determine the appeal on the question of
law at the same time as it hears the application for leave to
appeal.
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(9) If the court grants the application for leave before hearing the
appeal, it may make the orders it considers appropriate for the
hearing and determination of the appeal.

(10) If an application for leave to appeal is brought or leave to
appeal is granted, the court may suspend or discharge any
enforcement order made in respect of the award the subject of
the proposed appeal.

365U Application to enforce award

(1) An application under the Commercial Arbitration Act 2013,
section 35 to enforce an award must be in the approved form.

(2) The application must be accompanied by—

(a) the documents mentioned in the Commercial
Arbitration Act 2013, section 35; and

(b) an affidavit stating—

(i) the extent to which the award has not been
complied with, at the date the application is made;
and

(i) the wusual or last known place of business or
residence of the person against whom it is sought
to enforce the award or, if the person is a company,
the last known registered office of the company.

Chapter 10 Court supervision

Part 1 Directions

366 Application for directions
(1) This part also applies to the Court of Appeal.
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2)

3)

“4)

The court may give directions about the conduct of a
proceeding at any time.
Note—

See also the Supreme Court of Queensland Act 1991, section 17, the
District Court of Queensland Act 1967, section 125 and the Magistrates
Act 1991, section 12(2)(b) which provide for practice directions to be
made.

A party may apply to the court for directions at any time.
Note—

Chapter 11 (Evidence), part 8 (Exchange of correspondence instead of
affidavit evidence) applies to an application under this part. Note,
particularly, rule 447 (Application to court).

For other provisions about directions in Magistrates Courts, see
chapter 13 (Trials and other hearings), part 9 (Magistrates Courts).

A party may apply for directions either on an application
made for the purpose or on application for other relief.

367 Directions

ey

(2)

3)

The court may make any order or direction about the conduct
of a proceeding it considers appropriate, even though the
order or direction may be inconsistent with another provision
of these rules.

In deciding whether to make an order or direction, the
interests of justice are paramount.

Without limiting subrule (1), the court may at any time do any
of the following in relation to a trial or hearing of a
proceeding—

(a) require copies of pleadings for use by the court before
the trial or hearing;

(b) limit the time to be taken by the trial or hearing;

(c) limit the time to be taken by a party in presenting its
case;

(d) require evidence to be given by affidavit, orally or in
some other form;
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(e)
()
€3]
(h)

(@)
G

limit the number of witnesses (including expert
witnesses) a party may call on a particular issue;

limit the time to be taken in examining, cross-examining
or re-examining a witness;

require submissions to be made in the way the court
directs, for example, in writing, orally, or by a
combination of written and oral submission;

limit the time to be taken in making an oral submission;
limit the length of a written submission or affidavit;

require the parties, before the trial or hearing, to provide
statements of witnesses the parties intend to call.

(4) In addition to the principle mentioned in subrule (2), in
deciding whether to make an order or direction of a type
mentioned in subrule (3), the court may have regard to the
following matters—

(a)
(b)

()
(d)
(e)
()
(2
(h)

(@)
G

that each party is entitled to a fair trial or hearing;

that the time allowed for taking a step in the proceeding
or for the trial or hearing must be reasonable;

the complexity or simplicity of the case;

the importance of the issues and the case as a whole;
the volume and character of the evidence to be led;
the time expected to be taken by the trial or hearing;
the number of witnesses to be called by the parties;

that each party must be given a reasonable opportunity
to lead evidence and cross-examine witnesses;

the state of the court lists;

another relevant matter.

(5) If the court’s order or direction is inconsistent with another
provision of these rules, the court’s order or direction prevails
to the extent of the inconsistency.
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368

369

370

(6) The court may at any time vary or revoke an order or direction
made under this rule.

Proceeding already being managed by the court

(1) A proceeding may be managed by the court as constituted by
a particular judge or magistrate, in accordance with an order,
direction, practice direction about case management,
administrative procedure of the court or otherwise.

(2) If a proceeding is managed under subrule (1), the court may
direct that all applications in relation to the proceeding, or the
trial or hearing of the proceeding, be heard and decided by the
court as constituted by the particular judge or magistrate.

Decision in proceeding

If the parties agree, the court may hear and decide a
proceeding on an application for directions.

Failure to attend
(1) This rule applies if a party—

(a) after receiving notice of a hearing for directions, does
not attend a hearing for directions; or

(b) fails to comply with a direction, including a practice
direction.

(2) The court may do any of the following—

(a) give the further directions the court considers
appropriate;
(b) dismiss the application or proceeding;

(c) make another order dealing with the proceeding the
court considers appropriate.

(3) In deciding whether to dismiss the application or proceeding,
the court must have regard to the principle that the interests of
justice are paramount.
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Part 2 Failure to comply with rules or
order

371 Effect of failure to comply with rules

(1) A failure to comply with these rules is an irregularity and does
not render a proceeding, a document, step taken or order made
in a proceeding, a nullity.

(2) Subject to rules 372 and 373, if there has been a failure to
comply with these rules, the court may—

(a) setaside all or part of the proceeding; or

(b) set aside a step taken in the proceeding or order made in
the proceeding; or

(c) declare a document or step taken to be ineffectual; or
(d) declare a document or step taken to be effectual; or

(e) make another order that could be made under these rules
(including an order dealing with the proceeding
generally as the court considers appropriate); or

(f) make such other order dealing with the proceeding
generally as the court considers appropriate.

372 Application because of failure to comply with rules

An application for an order under rule 371 must set out details
of the failure to comply with these rules.
Note—

Chapter 11 (Evidence), part 8 (Exchange of correspondence instead of
affidavit evidence) applies to an application under this part. Note,
particularly, rule 447 (Application to court).

373 Incorrect originating process

The court may not set aside a proceeding or an originating
process on the ground the proceeding was started by the
incorrect originating process.
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374  Failure to comply with order

ey

2)

3)

“4)

®)

(6)

)

®)

This rule applies if a party does not comply with an order to
take a step in a proceeding.

This rule does not limit the powers of the court to punish for
contempt of court.

A party who is entitled to the benefit of the order may, by
application, require the party who has not complied to show
cause why an order should not be made against it.

The application—
(a) must allege the grounds on which it is based; and

(b) is evidence of the allegations specified in the
application; and

(c) must, together with all affidavits to be relied on in
support of the application, be filed and served at least 2
business days before the day set for hearing the
application.

Note—

See also rule 447 (Application to court).
On the hearing of the application, the court may—

(a) give judgment against the party served with the
application; or

(b) extend time for compliance with the order; or
(c) give directions; or
(d) make another order.

The party who makes the application may reply to any
material filed by the party who was served with the
application.

The application may be withdrawn with the consent of all
parties concerned in the application or with the court’s leave.

A judgment given under subrule (5)(a) may be set aside—

(a) if the application is made without notice—on an
application to set the judgment aside; or
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(b) otherwise—only on appeal.

(9) Despite subrule (8), if the court is satisfied an order
dismissing the proceeding was made because of an accidental
slip or omission, the court may rectify the order.

Part 3 Amendment
Division 1 Amendment generally
375 Power to amend

(1) At any stage of a proceeding, the court may allow or direct a
party to amend a claim, anything written on a claim, a
pleading, an application or any other document in a
proceeding in the way and on the conditions the court
considers appropriate.

(2) The court may give leave to make an amendment even if the
effect of the amendment would be to include a cause of action
arising after the proceeding was started.

(3) If there is misnomer of a party, the court must allow or direct
the amendments necessary to correct the misnomer.

(4) This rule is subject to rule 376.

376 Amendment after limitation period

(1) This rule applies in relation to an application, in a proceeding,
for leave to make an amendment mentioned in this rule if a
relevant period of limitation, current at the date the
proceeding was started, has ended.

(2) The court may give leave to make an amendment correcting
the name of a party, even if the effect of the amendment is to
substitute a new party, only if—

(a) the court considers it appropriate; and
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(b)

the court is satisfied that the mistake sought to be
corrected—

(i) was a genuine mistake; and

(1)) was not misleading or likely to cause any
reasonable doubt as to the identity of the person
intending to sue or intended to be sued.

(3) The court may give leave to make an amendment changing the
capacity in which a party sues, whether as plaintiff or
counterclaiming defendant, only if—

(a)
(b)

the court considers it appropriate; and

the changed capacity in which the party would then sue
is one in which, at the date the proceeding was started
by the party, the party might have sued.

(4) The court may give leave to make an amendment to include a
new cause of action only if—

(a)
(b)

the court considers it appropriate; and

the new cause of action arises out of the same facts or
substantially the same facts as a cause of action for
which relief has already been claimed in the proceeding
by the party applying for leave to make the amendment.

377 Amendment of originating process

(1) An originating process may not be amended except—

(a)

(b)

(©)

if the amendment is a technical matter—with the leave
of the registrar or the court; or

if the originating process has not been served and all
sealed