\ -+ AUDAX - AT - FIDELIS + [

Queensland

Transport Infrastructure Act
1994

Reprinted as in force on 1 July 2010

Reprint No. 12H

Thisreprint isprepared by
the Office of the Queendiand Parliamentary Counsel
Warning—Thisreprint isnot an authorised copy



Information about this reprint

ThisActisreprinted asat 1 July 2010. The reprint—

. shows the law as amended by all amendments that commenced on or before that day
(Reprints Act 1992 s 5(c))

. incorporates all necessary consequential amendments, whether of punctuation,
numbering or another kind (Reprints Act 1992 s 5(d)).

The reprint includes a reference to the law by which each amendment was made—see list
of legidation and list of annotations in endnotes. Also see list of legidation for any
uncommenced amendments.

This page is specific to this reprint. See previous reprints for information about earlier
changes made under the Reprints Act 1992. A table of reprintsisincluded in the endnotes.

Also see endnotes for information about—
. when provisions commenced
. editorial changes madein earlier reprints.

Spelling

The spelling of certain words or phrases may be inconsistent in this reprint or with other
reprints because of changes made in various editions of the Macquarie Dictionary (for
example, in the dictionary, ‘lodgement’ has replaced ‘lodgment’). Variations of spelling
will be updated in the next authorised reprint.

Dates shown on reprints

Reprints dated at last amendment All reprints produced on or after 1 July 2002,
authorised (that is, hard copy) and unauthorised (that is, electronic), are dated as at the last
date of amendment. Previously reprints were dated as at the date of publication. If an
authorised reprint is dated earlier than an unauthorised version published before 1 July
2002, it means the legislation was not further amended and the reprint date is the
commencement of the last amendment.

If the date of an authorised reprint is the same as the date shown for an unauthorised
version previously published, it merely means that the unauthorised version was published
before the authorised version. Also, any revised edition of the previously published
unauthorised version will have the same date as that version.

Replacement reprint date If the date of an authorised reprint is the same as the date
shown on another authorised reprint it means that one is the replacement of the other.



Queensland

Transport Infrastructure Act 1994

Contents

Chapter 1 Preliminary

1 Shorttitle ... ...

2 Objectivesof thiSACt . .. ... ...

3 Definitions—the dictionary . .. ......... ... . . . i

3A NOteS INteXt . . ...

4 State/Commonwealth agreements or arrangements ... .......

Chapter 2 Transport infrastructure strategies

5 Development of transport infrastructure strategies. . ..........

6 Contents of transport infrastructure strategies. ..............

7 Tabling of transport infrastructure strategies ................

Chapter 3 Obligations about transport infrastructure

8 Objective of chapter . .. ... ...

9 Obligations about government supported transport infrastructure

9A Beneficialassets . ......... ... .. . .

10 Reportongivingeffecttos9........... .. ... ... L.

Chapter 4 Implementation of transport infrastructure strategies

Part 1 Roads implementation programs

11 Development of roads implementation programs. . ...........

12 Consistency with transport infrastructure strategies. . . ........

13 Report on operation of roads implementation programs . . ... ..

Part 2 Rail implementation programs

14 Developmentof programs ............. .. ...

15 Consistency with transport infrastructure strategies. . . ........

16 Report on implementation of programs ....................

Part 3 Implementation programs for miscellaneous transport
infrastructure

17 Development of implementation programs for miscellaneous

transportinfrastructure. . ........ .. ... .. ..



Transport Infrastructure Act 1994

Contents
18 Consistency with transport infrastructure strategies. . ......... 50
19 Report on operation of implementation programs for
miscellaneous transport infrastructure . . ................ ... 50
Part 4 Transport GOCs
20 Transport GOCS . . . ..t 51
Chapter 5 Air transport infrastructure
21 Air transport infrastructure funding programs. . .............. 51
22 Report on implementation of program ... .................. 52
Chapter 6 Road transport infrastructure
Part 1 Preliminary
23 Scopeofchapter ........ ... .. 52
Part 2 State-controlled roads
Division 1 Declaration of State-controlled roads
24 Declaration of State-controlled roads. . .. .................. 53
25 Consultation before declaration . . ........................ 53
26 State-controlled roads on rail corridorland ... .............. 54
Division 2 Motorways
27 Declaration of motorways. .. ........... ... 55
Division 3 Chief executive to have powers of a local government
28 Chief executive to have power of a local government for
State-controlledroads . ......... ... .. 56
Part 3 Construction, maintenance and operation
29 Powers of chief executive for road works contracts etc.. . ... ... 56
30 Obligations in carrying out of works or operation of roads by the
chiefexecutive . ...... ... .. . 58
31 Contracts to encourage efficiency ............... ... ... 58
32 Costsharingarrangements . ............. ..., 58
33 Prohibition on road works etc. on State-controlled roads. . . . . .. 58
34 Offender to pay cost of remedying unauthorised works . . ... ... 59
35 Temporary occupation anduse ofland .................... 59
36 Notice of entry or permissiontoenter ..................... 60
37 Compensation for physical damage from entry etc............ 60
38 Fencing State-controlledroads. . ......................... 61
39 Watercoursesandroadworks .. ......... ... ... L. 61
Part 4 Relationship with local governments
40 Funds for works on, or operation of, local government roads etc. 62

Page 2



Transport Infrastructure Act 1994

Contents

41 Improvement of State-controlled road as an economic

alternative to improvement of the local road network. . ........ 63
42 Impact of certain local government decisions on

State-controlled roads . ........... ... ... 63
43 Distraction of traffic on motorways . . . . .................... 65
44 Effect of decisions of Planning and Environment Court. .. ... .. 66
45 Management of particular functions on State-controlled roads

by local governments . . ....... .. .. 68
Part 5 Management of State-controlled roads
Division 1 Prevention of damage and ensuring safety
46 Temporary restrictions on use of State-controlled roads . . .. ... 69
a7 Removal of materialsetc.. . ....... ... .. . L 70
48 Recovery of costofdamage. . ......... ... ... ... oL 71
49 Assessment of impacts on State-controlled roads from certain

actiVities . ... 72
49A Impact of particular development and State-controlled roads . . . 73
Division 2 Ancillary works and encroachments and roadside facilities
Subdivision 1 General rules for ancillary works and encroachments
50 Ancillary works and encroachments. . ..................... 74
51 Presumptions about advertising notices. . . . ................ 75
52 Alteration etc. of ancillary works and encroachments ......... 75
Subdivision 2 Special arrangements about access
53 Definitions. . .. ... . 76
54 Limited accessroads .. ....... ..ot 77
55 Local government to be consulted on proposed declaration or

POlICY e 78
56 Information in s 54 gazette notice about a declaration. ... ... .. 78
57 Information in s 54 gazette notice about new or replacement

policy 79
58 Amendment of policy for a limited access road in limited

CIFCUMSIANCES . ...ttt e 80
59 Gazette notices must show location of limited access road. . . .. 81
60 Advertisement of gazette notice. . .. .......... ... . ... ... 81
61 Offence for limited accessroads ......................... 81
62 Management of access between individual properties and

State-controlled roads . ....... ... .. 81
63 Chief executive may require additional information from

applicant L 83

Page 3



Transport Infrastructure Act 1994

Contents
64 Decision under s 62(1) may impose construction or financial

obligation . ... . 83
65 Limitation on new decisions under s 62(1). ................. 84
66 Road access works within State-controlledroad . ... ......... 84
67 Notice of decision under s 62(1). .. ......... i, 85
68 Other persons may, by notice, also become bound by a decision

under S62(1) . ..o 86
69 Direction to owner or occupier to apply for permitted road

accesslocation. . ... 86
70 Offences about road access locations and road access works,

relating to decisionsunder s 62(1) ... .......... ... ... 87
71 Chief executive may take steps to prevent or deal with

contravention ... 88
72 Chief executive may supply or contribute to new access

arrangements ... ... 88
73 CompPENSAtioN . ...t 89
74 Cases where compensation not payable .. ................. 90
75 Conditions in development approval. . . .................... 91
Subdivision 3 Roadside facilities
76 Roadside facilities. . . ... 92
Division 3 Public utility plant on State-controlled roads
77 Applicationof div3. . ... ... .. . 92
78 Location . .. ..o 93
79 Chief executive’s requirements for public utility plant. ... ... ... 93
80 Specification of chief executive’s requirements about public

utility plant ... 93
81 Information by owner of public utility plant to chief executive. . . . 93
82 Liability for damage or expenses . ...t .. 94
83 Chief executive and owner of public utility plant may share costs 95
Part 6 State toll road corridor land and franchised roads
Division 1 Preliminary
84 Objectivesof part. . . ... 96
Division 2 State toll road corridor land
84A Declaration of land as State toll road corridorland ........... 96
84B State toll road corridor land on rail corridor land . ............ 98
84C Effect on land of State toll road corridor land declaration. . . . . .. 100
84D CompPENSALiON . ...t 102

Page 4



Transport Infrastructure Act 1994

Contents

Division 3 Franchised roads
85 Power to enter into road franchise agreements . . ............ 102
85A Franchised road on rail corridorland . . .................... 103
85B Application of Queensland Heritage Act 1992 for development

forafranchisedroad. . ......... ... .. i 105
86 Tabling of road franchise agreements . .................... 105
87 Reportonoperationof part . ........... .. .. ... ... 105
88 Recoveryof money. . ....... ... . i 106
89 Rateability of land. . . .. ... .. .. . 106
90 Application of other provisions of this chapter .. ............. 106
91 Guarantees and undertakings .. ........... ... ... 106
Part 7 Toll roads
Division 1 Preliminary
92 Definitions for pt 7. . .. ... 107
Division 2 Toll roads and toll payment requirements
93 OIS .o 108
93A Application of Queensland Heritage Act 1992 for development

foratollroad. ........ ... 109
94 Liability for toll and user administration charge and satisfying

the liability . ... ... . 109
95 Usingthe Etollsystem. .......... ... ... .. ... 111
Division 3 Failure to pay toll
96 Applicationof div3. . ... ... ... . . 111
97 Definitionfordiv3. ....... ... . ... . . 112
98 Liability for administration charge in addition to unpaid toll . . . .. 112
929 Notice to vehicle’s registered operator . ... ................. 112
99A Corporation may be taken to be driver of vehicle............. 113
100 Notice to information holder . . . ........ ... ... .. ... . ... ... 114
101 Notice to person identified asdriver. . ..................... 114
102 Statutory declarationsfordiv3. . ........... ... .. ... .. ... 115
103 Limitonoffences ...... ... .. ... . i 115
Division 4 Miscellaneous
104 Confidentiality. . . ... . 116
105 Evidence and procedure . ........... . ... i 117
Part 8 Local government tollways
Division 1 Preliminary
105A Objectives of pt8 . .. ... . 119




Transport Infrastructure Act 1994

Contents
105B Definitions for pt 8. . . ... ... . 119
Division 2 Approval of tollway project
105C Approval of tollway project . . ........ ... .. .. 122
105E Minister may amend approval ............. ... ... ... 123
105F When approval has effect. . .. ......... ... .. . . L. 123
Division 2A Local government tollway
Subdivision 1 Declaration
105G Request for declaration . .............. .. ... .. ... 124
105GA Declaration . . .. ... e 125
105GB Amendment etc. of declaration or conditions at request of local

JOVEIMMENT . . .. e e 126
Subdivision 2 Compliance with conditions of declaration
105GC Compliance notice . ... 127
105GD Failure to comply with compliance notice if no local government

tollway franchise agreement. ... .......... ... ... ... ... ... 129
105GE Effect of revocation notice or suspension notice ............. 130
105GF Failure to comply with compliance notice for schedule 5

condition L 131
105GG Failure to comply with compliance notice for schedule 5A

condition L 133
Subdivision 3 Appeal
105GH Decision by Minister in relation to notice . .................. 135
105Gl Appeal againstdecision . ......... .. ... . i 136
Division 3 Local government tollway corridor land
105H Declaration of land as local government tollway corridor land . . . 136
105l Local government tollway corridor land on rail corridor land . . . . 139
105J Effect on land of local government tollway corridor land

declaration .. 141
105JA Compensation . ........ . 143
105K Relationship withother Acts. . .......... ... ... ... .. ... .. 143
Division 4 Public utility plant
Subdivision 1 Preliminary
105L Definitionfordiv4. . ... . 144
Subdivision 2 Ownership of public utility plant
105M Retention of ownership of public utility plant .. .............. 144
Subdivision 3 Powers of public utility provider on local government

tollway corridor land
105N Public utility plant on local government tollway corridor land . ... 145

Page 6



Transport Infrastructure Act 1994

Contents

Subdivision 4 Obligations of public utility provider
1050 Local government must give public utility provider information .. 146
105P Public utility provider to consult with local government before

replacing public utility plant. . .. ......... ... o oo 146
105Q Public utility provider to comply with local government’s or

chief executive officer's agreement. .. ..................... 147
105R Local government may require public utility provider to change

position of public utility plant. . .. .......... .. ... .o L 148
105S Information by public utility provider to local government. . . . . .. 148
Subdivision 5 Liability for matters relating to public utility plant
105T Liability for damage caused by failure to comply with request

forinformation. . ......... .. .. .. 148
105U Liability for damage caused by failure to give enough detail

about location of public utility plant. ... .................... 149
105V Liability for damage caused because of failure to comply with

local government's requirements . . ............ .. 149
105w Liability of public utility provider to pay additional expenses

incurred by local government . ... ......... ... . L 150
Subdivision 6 Replacement or reconstruction of public utility plant
105X Replacement or reconstruction of public utility plant . ... ... ... 150
Division 5 Franchising local government tollway corridor land
105Y Power to enter into tollway franchise agreements ............ 151
105z Tabling of local government tollway franchise agreements .. . .. 152
105ZA Annual report on operationofpart. . ......... ... ... ... . ... 153
Division 6 Tolling matters
Subdivision 1 Notice of tolling matters
105zB Local government to give notice of tolling matters . . . ......... 153
Subdivision 2 Liability for tolls
105zC Liability for toll and user administration charge and satisfying

the liability ...... ... . 154
105ZD Usingthe Etollsystem. . ... ... . ... ... 155
Subdivision 3 Failure to pay toll
105ZE Applicationof sdiv3........ ... ... . 156
105ZF Definitionforsdiv3. .. ....... ... 156
105Z2G Liability for administration charge in addition to unpaid toll . . . .. 157
105ZH Notice to vehicle’s registered operator . ... ................. 157
10521 Corporation may be taken to be driver of vehicle............. 158
105273 Notice to information holder . . . ........... ... ... ... ...... 158




Transport Infrastructure Act 1994

Contents
105zK Notice to person identified asdriver. . . .................... 159
Subdivision 4 Statutory declarations and limitation on offences
105ZL Statutory declarationsforsdiv3................. ... ..... 160
105ZM Limitonoffences ........ .. .. . . 160
Subdivision 5 Confidentiality of personal information
105ZN Confidentiality. . .. ... ... 161
Subdivision 6 Evidentiary matters
105Z0 Evidence and procedure . ........... . ... 162
Division 7 Miscellaneous
105Z0A Local government to keep Minister informed . . .............. 164
10520B State not liable for loss relating to local government tollway etc. . 165
Part 9 Public thoroughfare easements
105zP Public thoroughfare easements .. ........................ 165
Chapter 7 Rail transport infrastructure and other matters
Part 1 Preliminary
106 Ways of achieving objectives ... ............ ... ... ... .... 167
107 Scopeofchapter ... ... .. 168
Part 2 Investigating potential rail corridor
108 Purposeof pt 2. .. ... . 168
109 Definitionsforpt 2. . ... .. 169
110 How to apply for a rail feasibility investigator's authority. . . ... .. 169
111 Additional information for application . . .................... 170
112 Granting authority. . .. ... ... . . . 170
113 Rail feasibility investigator’'s authority. . . ................... 170
114 What investigator must do before land is entered for the first

Me e 171
115 Investigator to issue associated person with identification. . . . . . 172
116 Pretending to be an investigatoretc. ...................... 173
117 Investigator to take care in acting under authority . ........... 174
118 Compensation payable by investigator. . ................... 174
Part 3 Accreditation
Division 1 Introductory
119 Purposes of pt 3. .. ... 175
120 Part does not create civil cause of action. .. ................ 175
121 Definitions for pt 3. . .. ... 176
122 Meaning of approved safety management system. ........... 178

Page 8



Transport Infrastructure Act 1994

Contents

Division 2 Accreditation of railway managers and railway operators
123 Accreditation of managers and operators . ................. 180
124 Applications for accreditation . . ......... .. ... .. L L. 180
125 Additional information for applications .. ................... 181
126 Granting accreditation . ........... .. .. i 181
127 Annual levy. . ... 183
128 Accreditation conditions . . . ... ... 184
129 Regulation may prescribe a condition applying to an

accreditation ... 185
130 Surrender of accreditation . ......... .. . oo 185
131 Accreditation period . . . ... ... 186
132 Amendment of imposed conditions .. ........... ... ... ..., 186
133 Amendment of approved safety management system......... 187
Division 3 Obligations of accredited persons
134 Accredited person must comply with approved safety

management System . ... .. e 188
135 Accredited person to review approved safety management

system each year and related matters . . ................... 189
136 Approval of proposed safety management system ........... 189
137 Financial capacity or insurance arrangements to meet potential

accident liabilities . . .. ... .. 190
138 Notice of cancellation etc. of agreement mentioned in

S126(3)(d) 191
Division 4 Disputes about or under agreements for access to rail

transport infrastructure that relate to rail safety
139 Chief executive may decide matters onrequest. . ............ 192
140 Notice of dispute under agreement foraccess. .............. 193
141 Helping in a dispute under agreement foraccess ............ 194
142 Notice of proposed safety direction . ...................... 195
143 Consideration of representations . . . ...................... 195
144 Chief executive’s actions after stated period ................ 196
Division 5 Safety directions by rail safety officers
145 Application of division. . . ... . ... . . 197
146 Written direction by rail safety officer . ..................... 197
147 Spoken direction because written direction is not possible or

reasonable . ... L 197
148 Direction under s 146(1) or 147(4) must include reasons and be

accompanied by information notice . ...................... 198




Transport Infrastructure Act 1994

Contents
149 Safety directions and relationship with Workplace Health and

Safety ACt1995 . .. .. 199
Division 6 Audit regime
150 Audit program for inspecting activities of accredited person .... 199
151 When inspections may be carried out duringavyear .......... 200
152 Requirement to give information or document for inspection. ... 200
153 Failure to give information or document for inspection. . ....... 201
Division 7 Disciplinary action against accredited persons
154 Happening that may give rise to a belief that a ground for

disciplinary action exists. ... ...... .. i i 201
155 Grounds for disciplinary action about the accreditation of an

accredited PersoN. . . ... .ot e 202
156 Show cause NotiCe . . . ... ..t 202
157 Consideration of representations . . .. ..................... 203
158 Immediate suspension of an accreditation. . ................ 203
159 Action by chief executive . .......... ... .. ... . . . .. 204
160 Decision by chief executive not to take action under s 159 ... .. 206
Division 8 Information about safety issues
161 Chief executive may publish safety bulletin ... .............. 206
Part 4 Rail transport infrastructure powers
Division 1 Railway works
162 Applicationof divl. ... ... ... ... . 207
163 Entering land for railway works etc. . ...................... 207
164 Entry to land by notice or with approval . ................... 207
165 Care to be taken in carrying outworks etc. . ................ 208
166 Compensation for carrying outworksetc. . ................. 209
167 WaALEICOUISES . . . ottt et e e e 209
Division 2 Other powers
168 Power to require workstostop. . . ... ... o 210
169 Closing railway Crossings . . . ... .ot 211
Part 5 Rail safety officers
Division 1 Definitions
170 Definitionsfor pt5. .. ... .. 212
Division 2 Rail safety officers including provisions about appointment
171 Rail safety officers . ........ ... ... ... . . . . . 213
172 Appointment conditions and limit on powers ................ 213
173 Issue of identity card to each rail safety officer............... 214

Page 10



Transport Infrastructure Act 1994

Contents

174 Production or display of identitycard . . . ................... 214
175 When rail safety officer ceases to hold office................ 215
176 Resignation . .......... .. e 215
177 Return ofidentitycard . ........... ... ... . i 215
Division 3 Entry to places by rail safety officers
178 Powertoenterplaces. .. ..... ... 216
179 Procedure for entry withconsent . ... ..................... 217
180 Procedure for other entries withoutwarrant. . ............... 218
181 Application forwarrant . . ... .. 218
182 Issueofwarrant . ......... . 219
183 Special warrants. . . .. ... 219
184 Warrants—procedure beforeentry. .. ......... ... ... ... ... 221
Division 4 General powers of rail safety officers
185 General powers after enteringplace ...................... 222
186 Procedure before entering or opening rolling stock or vehicle ... 223
187 Power to require reasonable help or information . ............ 224
188 Power to stop rolling stock or vehicle that may be entered or

oOpeNEd L 225
189 Other powers about rolling stock or vehicles that may be

entered L 226
Division 5 Seizure
190 Power to seize evidence if entry without consent or warrant . ... 227
191 Power to seize evidence if entry with consent or warrant. . . . . .. 227
192 Securing seizedthingS . . .. ... 228
193 Offence to tamper with seized thing. ...................... 228
194 Powers to support seizure . ... 229
195 Rail safety officer may require thing’sreturn . ............... 230
196 Receipt for seized thing . ......... .. ... ... .. ... . ... 230
197 Return of seizedthing ......... ... ... ... . . o ... 230
198 Accesstoseizedthing . .......... ... .. . .. 231
Division 6 Forfeiture
199 Forfeiture by rail safety officer ........... ... .. ... ...... 231
200 Forfeiture onconviction . ........ ... ... .. ... 232
201 Dealing with forfeited sample orthing ..................... 232
Division 7 Other powers
202 Power to require name and address. . .. ....... ... 233




Transport Infrastructure Act 1994

Contents
203 Failure to give name oraddress. . ... ... ... .. 233
204 Power to require information about contravention ............ 234
205 Failure to give information about contravention .. ............ 234
206 Power to require production of documents. . ................ 235
207 Failure to produce document . . ............. .. ..., 235
Division 8 Offences relating to rail safety officers
208 False or misleading statements . ......................... 236
209 False or misleading documents .. .......... ... ... ... ..... 236
210 Obstruction of rail safety officer .. ........................ 237
211 Impersonating a rail safety officer. ..................... ... 237
Division 9 Notice of damage and compensation
212 Notice of damage. . .. ... 237
213 Compensation . ... ... 238
Part 6 Railway incidents
Division 1AA Preliminary
213A ObECtS . . oo 239
213B Definitions for pt6. . . ... ... . 240
Division 1 Report of railway incident
214 Reporting serious incidents . .. ......... .. ... .. . .. 242
215 Request for report or incidentdetails . . .................... 243
Division 2 Investigation of railway incident
216 Investigations by rail safety officer ... ..................... 243
217 Power of rail safety officer to investigate incident. . ........... 244
218 Compensation . ... 248
Division 3 Boards of inquiry
Subdivision 1 General
219 Minister may establish or re-establish boards of inquiry. . . ... .. 249
220 Role of board of inquiry .......... ... ... ... .. ... ... 249
221 Conditions of appointment . . .. .......... ... ... ... . ... ... 250
222 Chief executive to arrange for services of staff and financial

matters for board of inquiry . ...... ... ... . .. . oo 250
223 Rail safety officer may exercise powers for board’s inquiry . . . .. 251
Subdivision 2 Conduct of inquiry
224 Procedure. . ... ... 251
225 Notice of INQUIry . . ... ... 251
226 Inquiry to be held in public other than in special circumstances . 252

Page 12



Transport Infrastructure Act 1994

Contents

227 Protection of members, legal representatives and witnesses ... 252
228 Record of proceedingstobe kept. . ........... ... ... ... .. 252
229 Procedural fairness and representation . .. ................. 252
230 Board’'s powers oninquiry .. .......... i 253
231 NOtiCe tOWIINESS . ... . 253
232 Inspection of documents or things . . ...................... 253
233 Inquiry may continue despite court proceedings unless

otherwise ordered. . .. ... . 254
234 Offences by witnesses . . . ... ... .. 254
235 Self-incrimination .. ......... . . 255
236 False or misleading statements . ......................... 255
237 False, misleading or incomplete documents ................ 256
238 Contemptofboard . .......... ... .. . .. . 256
239 Change of membershipofboard . ........................ 257
Division 4 Protection of particular information
239AA Limitations on disclosure etc. of restricted information. . .. .. ... 257
239AB Release of restricted information in the interests of safety of

transportbyrail. . ... .. 258
239AC Authorisation of coroner to have access to restricted information 259
239AD Chief executive may authorise persons to have access to

restricted information .. ........... . . 259
Division 5 Relevant persons
239AE Meaning of relevantperson . .............. ... .. ... .. .... 259
239AF Certification by chief executive of relevant person’s involvement

ininvestigation . ... 260
239AG Relevant persons not compellable as witnesses . ............ 260
Part 7 Land for railway purposes
239AH Definitions forpt 7. . .. ... .. 261
239Al Effect of resumption of particular interestsinland . ........... 261
240 Sublease of land to railway managers . . ................... 262
240AA Interests in commercial corridor land continue after acquisition. . 263
240A Registered interests in rail corridor land. . . . ................ 264
240B Unregistered rights in rail corridorland . ................... 265
240C Lease of non-rail corridor land to railway manager ........... 267
240D Lease of non-rail corridor land to local government or

governmententity ... .. 267
240E Access arrangements across proposed railway . . . ........... 268




Transport Infrastructure Act 1994

Contents
240F Cancellation of right ofaccess . . . .......... ... ... .. . ... 271
241 Railway tunnel easements . .. .......... .. i 272
242 Whatis futurerailway land . . .. ......... .. ... . L 272
243 Statusofrailway land . ... ...... ... ... . 273
244 Existing rail transport infrastructureonland. .. .............. 273
245 Existing buildingsonland. .. ........... ... ... ... . ... ..., 274
247 Chief executive taken to be owner of rail corridor land and

non-rail corridor land for particular circumstances under

Planning Act ... 275
Part 8 General
248 Rail GOC and wholly owned subsidiary not common carrier. ... 275
249 Railways on particularroads . ........................... 275
250 Alteringroadlevels. . ......... ... .. . 278
251 Maintaining roads crossing railways. . . .................... 278
252 No presumption of dedication ofroads. . ................... 279
253 Extending roads through or over rail corridor land or non-rail

corridor land . .. ... . 279
254 Level Crossings. . . .o vt 281
255 Interfering withrailway .. .......... . ... ... .. .. . . ... 282
256 Rectifying unauthorised interference . ..................... 282
257 Trespassingonrailway . . ... 283
258 Impact of particular development and railways .............. 283
258A Impact of change of management of local government road on

railways . ... 284
258B Guidelines for ss258-258A . . . . .. .. . 285
259 Fencingnewrailways . . . ... . i 285
260 Works for existing railways . . . .......... . . i 285
261 Non-accredited railways . . ... ...t 287
262 Applicationof Land Act 1994 . . .. ... ... . ... 289
263 Limitation of liability for chief executive and rail safety officers... 289
264 Helping in accidents or emergencies . . ... ................. 289
265 Delayed passenger ServiCes .. ..........oeeiunnnnnn.. 290
266 Priority for regularly scheduled passenger services in allocating

train paths. . . ... 290
Chapter 8 Port infrastructure and other matters
Part 1 Preliminary
267 Definitions for chapter. . . ........ ... . . 292

Page 14



Transport Infrastructure Act 1994

Contents

267AA Meaning of portarea .............. .t 295
267A Meaning of port facilities. . .. .......... ... ... .. 296
Part 2 Establishment, declaration and abolition of port authorities
268 Establishment of new portauthority . . ..................... 298
269 Port authority is excluded matter for Corporations Act. .. ... ... 298
270 Abolition of portauthority . .. ......... ... . 299
271 Transfer of managementofaport ............ ... .. ... .... 299
272 Regulation may make transitional arrangements. ... ......... 300
273 Management of port by State or local government ........... 300
274 Regulation may define portlimitsetc. ..................... 300
274A Regulation may declare GOC Act entity to be port authority . ... 301
Part 3 Functions and powers of port authorities
275 Functions of port authorities. . . ......... .. ... ... .. ..... 301
276 Port services function. .. ....... ... . .. . . 303
277 Powers of port authorities or port lessor subject to Marine

Safety ACt 304
278 Powers of port authorities. . ... ......... ... . . .. 304
278A Functions and powers of port authority that is a GOC not limited 305
Part 3A Liability for, and recovery of, charges and expenses
279 Port authority may impose acharge. . ..................... 305
279A Relevant entity may impose charges . . .................... 305
279B Portagreement. . ... ... e 306
280 Liability for a charge inrelationtoaship ................... 307
281A Liability for a charge inrelationtogoods . .................. 307
281B Liability for a charge in relation to passengers. .. ............ 308
281C Payment of a charge and interest on an unpaid charge. . ... ... 308
281D Liability for movement of ships, vehicles, goods or rolling stock. . 309
281E Liability for damage to port facilities . . . .................... 309
281F Security for payment of charges and potential liabilities. . . . . . .. 310
Part 3B Control of activities at ports
Division 1 Port notices
282 Port authority or port lessor may control activities by port notice. 311
282AA Port lessor may give port notice requiring information. .. ... ... 312
282A Port notice—movement or mooring of, or activities on or by,

SNIPS 312
282C Port notice—movement, handling or storage of goods ........ 313




Transport Infrastructure Act 1994

Contents
282D Port notice—movement of persons . ...................... 313
282E Port notice—parking or stopping of vehicles . ............... 313
282F Port notice—movement, stopping or parking of rolling stock . ... 314
282G Display or publication of port notices . ... .................. 314
282H Port notice may refer to documents held by port authority,

port lessor or portlessor'sdelegate. . ..................... 314
2821 Port noticesgenerally. . . ......... ... . 316
282J Offence of not complying with a portnotice . ... ............. 316
Division 2 Authorised officers
282K Appointment and qualifications of authorised officers ......... 317
282L Appointment conditions and limit on powers ................ 317
282M Issue of identity card . .......... ... . . . 318
282N Production or display of identity card . . . ................... 318
2820 When authorised officer ceases to hold office . . ............. 319
282P Return of identity card . ....... ... . ... . . i 319
Division 3 Directions
282Q Authorised officer may give directions .. ................... 319
282R If a person does not comply with a direction . ............... 321
282S Offence of not complying with a direction. .. ................ 322
Division 4 Moving contravening property
282T Moving contravening property . ............ ..., 322
Division 5 Other powers and offences
283 Power to require name and address. . .. ....... ... ... 324
283A Inspection of documents .............. ... ... ... 325
283B Inspection of ships, vehicles, rolling stock and goods ......... 325
283C Obstructing authorised officer . ............ ... . ... ..... 326
283D False or misleading statement . .. ......... ... ... ... ...... 326
283E False or misleadingdocument . . .............. .. ... ...... 326
283F Impersonating an authorised officer. . .................. ... 327
283G Conduct causing publicnuisance. . ....................... 327
283H Interfering with portnotices .. ......... ... .. ... ... 327
Part 3C Land management—Port of Brisbane
Division 1 Preliminary
283l Definitions for pt 3C . .. . ... 328
283J Treasurer may declare land to be Brisbane core port land or

balance portland . ....... ... ... ... . . 333

Page 16



Transport Infrastructure Act 1994

Contents

283K What is Brisbane core portland. ... ........... ... ....... 334
283L Whatis balance portland. .. .......... ... ... ... ... ... ... 334
283M Application of Planning Act. . . . ... .. .. . 334
283N Brisbane core port land not subject to local planning instrument. 335
Division 2 Particular provisions about balance port land and planning

schemes
2830 Balance port land is not strategic portland ................. 335
283P Amendment of planning schemes .. ...................... 335
Division 3 Plan for land use on Brisbane core port land
Subdivision 1 First Brisbane port LUP
283Q Notice of firstplan. .. ....... .. ... . . 336
283R Status of firstplan. ......... .. . 337
Subdivision 2 Content and review of Brisbane port LUP
283S Content of plan—mandatory requirements ................. 337
283T Content of plan—matters about development . .............. 339
283U Requirementtoreviewplan ........... ... ... ... ... 340
283V Action port operator must take afterreview . ................ 341
283W Report about review if decision is to take no action........... 341
283X When plan must include priority infrastructure interface plan. ... 341
Subdivision 3 Preparation and amendment of Brisbane port LUP by port

operator
283Y Statement of proposal for preparation or amendment of

Brisbane port LUP .. ... ... ... . .. 342
283z Brisbane port LUP may be amended to identify additional land. . 342
283ZA Draft plan for preparation or amendment of Brisbane port LUP.. 343
283zB Consultation on statement of proposal or draftplan. . .. ....... 344
283zZC Consideration of draft plan and submissions . . .............. 344
283zZD Directions for amendment of draftplan .................... 345
283ZE Approvalofplans . ........ ... ... . . . 345
283ZF Port operator to publish approved plan. . .. ................. 346
283ZG Recovery of Ministers’ costs. . . ........... ... .. 346
Subdivision 4 Miscellaneous
283ZH Notification about Brisbane port LUP. . .................... 346
28371 Recording matters about Brisbane port LUP . ............... 346
283ZJ Ministerial direction to portoperator. . ..................... 347

Page 17



Transport Infrastructure Act 1994

Contents
Division 4 Effect of land becoming or ceasing to be Brisbane core port

land
283zK Effect of land becoming Brisbane core portland . ............ 348
283ZL Effect of land ceasing to be Brisbane core portland .......... 349
Division 5 Particular matters about development on Brisbane core

port land
Subdivision 1 Preliminary
283ZM Reconfiguringalot........... ... .. .. . . 350
283ZN Port prohibited development. . .. ........ ... ... .. ... . ... 351
28320 Code assessment under Brisbane port LUP . ............... 351
Subdivision 2 Provisions about assessment manager and referral

agencies
283ZP Planning chief executive is assessment manager for particular

development. . .. ... ... 351
283ZQ Referral agency, and jurisdiction, for particular

development—Brisbane City Council. . . ................... 352
283ZR Referral agency and jurisdiction for development inconsistent

with Brisbane port LUP—Transport chief executive . . .. .... ... 353
283zS Referral agency and jurisdiction for particular building

work—chiefexecutive. . ......... .. 353
283ZT Referral agency, and jurisdiction, for material change of use and

operational work under Brisbane port LUP—chief executive. ... 354
283zU Referral agency, and jurisdiction, for material change of use

under Brisbane port LUP—administering authority . ... ....... 356
283zv Assessment and referrals for heritage places ............... 357
283zW Referral agency, and jurisdiction, for material change of use and

operational work under Brisbane port LUP—coastal protection . 358
283zX Referral agency, and jurisdiction, for material change of use and

operational work under Brisbane port LUP—other referral

A0ENCIES 359
283zY Development on land below high-water mark and within the

portlimits ... 360
28377 Restriction on conditions of development approvals .......... 360
Subdivision 3 Application of particular provisions of Planning Act
283ZZA Particular provisions of Planning Act do not apply in relation to

Brisbane core portland ........... ... ... ... . ... ... 361
28377B Modified application of Planning Act, ch 9, pt6,div4 ......... 361
283zzC Restriction on designation for community infrastructure. . . ... .. 362
28372ZD Restriction on application of masterplan................... 363

Page 18



Transport Infrastructure Act 1994

Contents

Subdivision 4 Notice of development approval
283ZZE Requirement to give notice of development approval and

infrastructure agreement . ........... ... .. .. 363
Subdivision 5 Delegation
283ZZF Delegation of particular functions of planning chief executive . .. 364
Subdivision 6 Development approvals affected by change
283z2zG Brisbane port LUP does not affect existing development

approval 365
28377H Planning scheme can not affect existing development approval . 365
283ZZI Changing status of land—effect on development approvals .... 365
Subdivision 7 Dealing with development applications affected by change
2832ZJ Particular development applications—Brisbane core portland .. 367
28372ZK Particular development applications—balance port land or

former Brisbane core portland. ... ....... ... ... .. ... .. 368
Division 6 Dealings with Brisbane port land
283z7ZL Definitionsfordiv6. ........ .. .. 371
283ZZM Grantofportland. .. ...... ... . . i 371
283ZZN Leases and licencesunder Land Act. . .................... 372
283770 Amendment of area of subleases of portland .. ............. 373
283z2zP Delegation by Minister . . ... ... ... . 373
283ZZQ Application of Land Act and registration. ... ................ 373
Part 4 Land management—ports other than Port of Brisbane
Division 1 Strategic port land
284 Definitionsfordiv l. ... ... ... ... 374
285 Landuseplans. . ... e 374
285A Statement of proposal for preparation of a land use plan or

amendmentofaplan ....... ... .. ... . 376
285B Draft plan for preparation of a land use plan or amendment of

aplan 376
285C Consultation on statement of proposal or draftplan. .. ........ 377
285D Directions by Minister for amendment of draftplan ........... 378
286 Approval of landuseplans. . .......... ... ... . o L 378
287 Strategic port land not subject to local planning instrument. . . . . 379
Division 2 General
287A Impact of particular development and port operations. . .. ... .. 379
287B Guidelines for s 287A . . . ... 380
288 Restrictions on dealing in property. . ........... ... ....... 380




Transport Infrastructure Act 1994

Contents
289 Port marine operationalarea . . ........... ... ... ... ... ... 380
Part 4A Port approvals
289A Application of pt4A . ... .. 381
289B Definitions for pt4A . . ... .. 381
289C Application forapproval . ...... ... .. .. 382
289D Port authority may grant approval, with or without conditions ... 382
289E Change of conditionson anapproval. . . ................... 382
289F Decision by port authority in relation to approval . ... ......... 383
289G Internal review of decisions .. .......... .. ... . ... 384
289GA External review of decisions. . ......... ... ... ... oL 384
Part 4B Disposal of abandoned property
289H Definitions forpt4B .. ... ... .. 385
2891 Reasonable steps must be taken to find owner . .. ........... 385
289J A person may claim property . ... 386
289K If property notclaimed .. ......... ... ... . ... .. 387
289L Sale of perishable property .......... ... ... .. .. 387
289M Proceeds from the sale of abandoned property.............. 387
289N Abandoned propertyofnovalue ......................... 388
Part 4C Port of Brisbane—land tax and rates
2890 Owner of land for land tax purposes . ..................... 388
289P Owner of land for rating purposes . ........... ... .. ....... 389
289Q When port lessor, port lessee or port manager is not liable to

pay royalties or similarcharges . ................ ... . .... 390
Part 4D Port of Brisbane—matters relating to Water Supply (Safety

and Reliability) Act 2008
289R Definitionfor pt4D .. ... . . 391
289S Words have the same meaning as in the Water Supply Act. . . .. 391
289T Port operator is service provider . ............ ... ... . ... 391
289U Entry into service provider register. .. . ......... ... . . 391
289V Sewerage infrastructure for Port of Brisbane . . .............. 392
289W No affectonownership. .. ...... ... . i 393
289X Port land trade waste approvals. . ............. .. ... .. ... 393
Part 4E Port of Brisbane—other matters
289Y Declaration of port lessor and portlessees . ................ 393
289z Delegation by port lessor to port lessee or port manager . ... .. 394
289ZA Appointment of port manager. . .......... .. .. 394

Page 20



Transport Infrastructure Act 1994

Contents

2897B Liability for acts of authorised officers and others, and related

matters e 394
289zC Application of particular local laws to Brisbane core portland... 395
2897ZD Delayed application of new local laws to Brisbane core portland 396
289ZE Port lessor may substitute for portlessee .................. 396
Part 5 General
290 Protection from liability . . . ........ .. .. .. . .. . L 397
2901 Carrying on port activities outside port limits . . .............. 397
292 OffenCesS . . .o 397
294 Transitional provisions applying in relation to port authorities

thatarecandidate GOCS ... ... ..ot 398
295 Notices at entranCes. .. ...t 399
Chapter 9 Busways and busway transport infrastructure
Part 1 Preliminary
296 Ways of achieving busway objectives. .. ................... 400
Part 2 Chief executive’s functions and powers
297 FUNCLioNS . . ... . e 401
298 Authority to enter or temporarily occupy oruse land .......... 401
299 When land may be entered, occupiedorused. . ............. 402
300 CompPeNSation . ... ..o 403
Part 3 Establishment of busways
301 Definitionfor pt3 .. ... .. . 404
302 Declaration of land as busway land . ...................... 404
303 Effect on land of busway declaration ...................... 405
303AA Sublease of lease of busway land ... ..................... 406
303AB Licence in relation to busway land or busway transport

infrastructure L 407
303A Declaration of common areas for busways and roads ... ...... 408
303B Effect of declaration of busway commonarea ............... 409
303C Relationship with Local Government Act 2009, section 60 . . . .. 410
304 Development of busway and busway transport infrastructure ... 410
Part 4 Management of busway land and busway transport

infrastructure
Division 1 Transport infrastructure interaction
305 Altering road levels by a local government. . . ............... 411
306 Watercourses and busway transport infrastructure works . . . . .. 411

Page 21



Transport Infrastructure Act 1994

Contents
307 Permitted construction by local government of roads over or

underbusway land . .. ... ... 412
308 Powers of chief executive for busway transport infrastructure

WOrKS CONtracCtS etC. . . ... oo vt 413
309 Distraction of trafficon busway. .. ............. ... .. ..... 414
310 No presumption of dedicationofroad ..................... 415
Division 2 Interfering with busway transport infrastructure
311 Interfering with busway transport infrastructure ... ........... 416
312 Rectifying unauthorised interference orworks . ... ........... 416
Division 3 Ancillary works and encroachments
313 Ancillary works and encroachments. . ..................... 417
314 Presumptions about advertisingsign. ..................... 418
315 Alteration etc. of ancillary works and encroachments ......... 418
Division 4 Public utility plant
316 Definitionfordiv4. ... .. . . . . . 420
317 Retention of ownership of public utility plant . ............... 420
318 Public utility planton busway land .. ...................... 420
319 Chief executive must give provider information .. ............ 421
320 Public utility provider to consult with chief executive before

replacing public utility plant. . . ........... .. o 422
321 Public utility provider to comply with chief executive’s

agreement L 422
322 Chief executive may require public utility provider to alter

position of public utility plant. . . ............ ... ... . . 423
323 Information by public utility provider to chief executive. .. ... ... 423
324 Liability for damage caused by failure to comply with request

forinformation. . . ... .. L 423
325 Liability for damage caused by failure to give enough detail

about location of public utility plant. ... .................... 424
326 Liability for damage caused because of failure to comply with

chief executive's requirements . ... .......... . . ... 424
327 Liability of public utility provider to pay additional expenses

incurred by chiefexecutive. . .............. ... ... ... ... 425
328 Replacement or reconstruction of public utility plant ... ....... 425
Division 5 Use of busway or busway transport infrastructure
329 Trespass on busway or busway transport infrastructure. . ... . .. 426
Division 6 Compensation entitlements
330 Definitionsfordiv6. .......... ... . 427
331 No entitlement to compensation for particular matters. . ....... 427

Page 22



Transport Infrastructure Act 1994

Contents

332 Compensation for reduced market value of interestin land. . . .. 428
333 Compensation of person in actual occupation for interference

with enjoymentofland . ......... .. ... .. ... ... ... .. . ... 429
334 Chief executive may supply or contribute to new access

arrangements L 431
335 Obtaining compensation. . . .......... .. ... ... 431
Part 4A Accreditation as busway manager
335AA Reference to busway inpt4A. . .......... .. ... .. ... .. ... 432
335AB Only accredited person can manage busway. . .............. 433
335AC Application for accreditation . . .............. .. ... .. ... 433
335AD Additional information for application . .. ................... 433
335AE Giving accreditation .. ....... .. .. 433
335AF Annual levy. . ... 435
335AG Accreditation conditions . . .. .. ... 435
335AH Requiring accreditation conditions to be complied with . . ... ... 436
335Al Accreditationperiod . ... ... .. 436
335AJ Amending accreditation conditions on application............ 436
335AK Amending accreditation conditions without application . ....... 437
335AL Suspending or cancelling accreditation ... ................. 438
335AM Immediate suspension of accreditation . ................... 440
335AN Limited suspension of accreditation. . ..................... 440
335A0 Surrender of accreditation . ........... ... . . .. 441
335AP Accreditation for proposed busway. . ............ ... ... 441
Part 5 Busway authorisation
335A Definitions for pt 5. . .. ... .. 441
336 Who may driveonabusway. . .............. ... 442
337 Applying for authorisation as authorised busway user......... 443
338 Considering application for authorisation. ... ............... 443
339 Authorisationconditions . ... ... .. 444
340 Requiring authorisation conditions to be complied with . . .. .. .. 444
341 Authorisation period . .. ... 444
342 Amending authorisation conditions on application. ........... 445
343 Amending authorisation conditions without application . ... .. .. 445
344 Suspending or cancelling authorisation ... ................. 446
345 Immediate suspension of authorisation .. .................. 448
346 Surrender of authorisation . .............. .. ... . L. 449




Transport Infrastructure Act 1994

Contents
Part 6 Busway safety officers
Division 1 Preliminary
346A Definitionfor pt6 ....... ... .. .. 449
Division 2 Appointment of busway safety officers
346B Appointment and qualifications . .............. ... .. ... .. 449
346C Appointment conditions and limit on powers ................ 450
Division 3 Identity cards
346D Issue of identity card .......... ... ... . .. . 450
346E Production or display of identitycard . . . ................... 451
Division 4 Ceasing to hold office
346F When busway safety officer ceases to hold office ............ 451
346G Resignation . ........ ... 452
346H Return of identity card . ....... ... .. ... . . i, 452
Division 5 Powers
3461 Powers of busway safety officer .. ........................ 452
346J Direction to ensure orderly movement . .. .................. 452
346K Direction to person creating disturbance to leave busway or

busway transport infrastructure . ......................... 453
346L Direction to ensure safety and security .................... 454
346M Power to require name, addressandage. . . ................ 454
Division 6 Provisions relating to evidence of offences
346N Seizing evidence . ... 455
3460 Securing seized things . . .. ... . i 456
346P Tampering with seized things. . .......................... 456
346Q Receipts for seized things . ............ .. ... .. ... . ..... 456
346R Forfeiture of seized things .. ......... ... .. ... .. ... .. .... 457
346S Forfeiture on conviction . ........ ... ... . . ... 458
346T Dealing with forfeited thingsetc.. . . ............ .. ... .. .... 458
346U Return of seized things. . . ......... ... .. i 459
346V Accesstoseizedthings ........... ... .. .. .. 459
Division 7 Miscellaneous
346W Protection from liability . . . ........ .. .. .. ... . L 459
346X False or misleading information .. ........................ 460
346Y False or misleading documents . .............. .. ... .. .... 460
346Z CompeENSatioN . .. ... 461
346ZA Busway safety officer to give notice of damage . ............. 461

Page 24



Transport Infrastructure Act 1994

Contents

346zB Obstructing busway safety officer. ............... ... ..... 462
346ZC Impersonating busway safety officer ...................... 462
Chapter 10 Light rail and light rail transport infrastructure
Part 1 Preliminary
347 Ways of achieving light rail objectives ..................... 463
Part 2 Chief executive’s functions and powers
348 FUNCLIONS . . ... e 463
349 Authority to enter or temporarily occupy oruse land . ......... 464
350 When land may be entered, occupied orused. .............. 464
351 CompPENSAtiON . ...t 466
Part 3 Establishment of light rail
352 Definitionfor pt3 . ... .. 466
353 Declaration of land as lightrailland . . . .................... 467
354 Effect on land of light rail declaration . .. ................... 467
355 Sublease of lease of lightrailland . ....................... 468
355A Licence in relation to light rail land or infrastructure. . ... ... ... 470
356 Development of light rail and light rail transport infrastructure . . . 472
Part 4 Management of light rail land and light rail transport

infrastructure
Division 1 Transport infrastructure interaction
357 Altering road levels by a local government. . . ............... 472
358 Permitted construction by local government of roads over or

under lightrailland. .. .......... ... ... . . 473
359 Designation of light rail land for use as road under local

government Control. .. ... 474
360 Designation of light rail land for use as State-controlled road ... 475
360A Powers of chief executive for light rail transport infrastructure

WOrkS CONtraCtS €tC. . . . ..ot 476
361 No presumption of dedication ofroad ..................... 478
Division 2 Interfering with light rail transport infrastructure
361A Definitionfordiv 2. ........ .. . . 478
362 Interfering with light rail transport infrastructure or works. . . . . .. 478
363 Rectifying unauthorised interference . . .................... 479
Division 3 Public utility plant
364 Definitionsfordiv3. ... ... . . 481
365 Retention of ownership of public utility plant . ............... 481
366 Public utility plant on lightrailland . ... .................... 482




Transport Infrastructure Act 1994

Contents
367 Chief executive must give provider information .............. 482
368 Public utility provider to consult with light rail authority before

replacing public utility plant. . ... ......... ... .. oL 483
369 Public utility provider to comply with light rail authority’s

agreement L 483
370 Chief executive may require public utility provider to alter

position of public utility plant. . . ......... ... ... . o L 484
371 Information by public utility provider to light rail authority. . ... .. 484
372 Liability for damage caused by failure to comply with request

forinformation. . . ... .. 485
373 Liability for damage caused by failure to give enough detail

about location of public utility plant. .. .. ................... 485
374 Liability for damage caused because of failure to comply with

light rail authority’s requirements . . ............ ... ... ..... 486
375 Liability of public utility provider to pay additional expenses

incurred by light rail authority . . ............ ... ... . ... ... 486
376 Replacement or reconstruction of public utility plant ... ....... 486
Division 4 Use of light rail or light rail transport infrastructure
377 Trespass on light rail, light rail land, light rail transport

infrastructure or light rail transport infrastructure works site. . . . . 487
Division 4A Franchised light rail
Subdivision 1 Preliminary
377A Objectives of division . . .. ... ... 489
Subdivision 2 Franchised light rail
377B Power to enter into light rail franchise agreements. .. ......... 490
377C Operating public passenger service under agreement. ... ... .. 491
377D Tabling of light rail franchise agreements. .. ................ 492
377E Report on operation of division. . . ........................ 492
377F Recoveryof money. . ....... .. . 493
377G Rateability of land. . . .. ... .. .. . . 493
377H Guarantees and undertakings . ............ ... . . . 493
Subdivision 3 Interface management
3771 Purposeofsdiv3. ... ... 494
3773 Definitionsforsdiv3. . ... ... .. . 494
377K Meaning and scope of light rail interface agreement . ... ... ... 495
377L Declaration of light rail interface managementarea. .......... 496
377M Particular persons may enter into light rail interface agreement. . 497
377N Failure to enter into light rail interface agreement ............ 498

Page 26



Transport Infrastructure Act 1994

Contents

3770 Direction about arrangement thatistoapply . ............... 499
377P Guidelines about light rail interfaces etc. .. ................. 500
Subdivision 4 Miscellaneous
377Q Severance of light rail transport infrastructure . .............. 501
377R Limited compensation for easements etc. or damage relating to

overhead wiring for alightrail. . .......... ... ... ... ... .... 502
Division 5 Compensation entitlements
378 Definitionsfordivs. ...... ... ... 504
379 No entitlement to compensation for particular matters. . .. ... .. 505
380 Compensation for reduced market value of interestinland. .. .. 506
381 Compensation of person in actual occupation for interference

with enjoymentofland . .............. ... ... ... ....... 507
382 Chief executive may supply or contribute to new access

arrangements L 508
383 Obtaining compensation. . . ...ttt 509
Part 5 Accreditation provisions for light rail
384 Reference to lightrailinpt5. ........ ... ... ... ... ... ..., 510
385 Accreditation of managers and operators .................. 510
386 Applications for accreditation . . ........... ... ... . ... 510
387 Additional information for applications .. ................... 511
388 Giving accreditation .. ... ... .. 511
389 Annuallevy. . ... . 513
390 Accreditation conditions . . .. ... ... 514
391 Requiring accreditation conditions to be complied with . . .. .. .. 515
392 Accreditationperiod . . ... . 515
393 Amending accreditation conditions on application. . .......... 515
394 Amending accreditation conditions without application ... ... .. 516
395 Suspending or cancelling accreditation .. .................. 517
396 Immediate suspension of accreditation . ................... 519
397 Limited suspension of accreditation. . . .................... 519
398 Surrender of accreditation ... ......... ... .. . oo 519
399 Accreditation for proposed lightrail ....................... 520
Part 6 Light rail incidents
400 Application of ch 7, pt 6 and other provisions. .. ............. 520
Chapter 11 Investigating potential busway or light rail
401 Purposeofch 11 ... ... .. . . . 521
402 Definitionsforch 11 . ... ... ... . i 521




Transport Infrastructure Act 1994

Contents
403 How to apply for investigator’'s authority . . .. ................ 522
404 Additional information about application. ... ................ 523
405 Giving investigator's authority. . . . ... ... o o 523
406 Investigator's authority .. .......... .. . 524
407 What investigator must do before land is entered for the first

Me 525
408 Investigator to issue associated person with identification. . . . . . 526
409 Pretending to be an investigator or associated person ........ 527
410 Investigator to take care in acting under investigator’s authority . 527
411 Rectification of damage by investigator .. .................. 528
412 Compensation payable by investigator. . ................... 529
413 Release of bond or security deposit. . ..................... 529
414 Use of bond or security deposit to repair or rectify. . .......... 529
Chapter 12 Miscellaneous transport infrastructure
Part 1 Preliminary
415 Definitionsforch 12 .. ... ... .. . 530
416 Meaning of miscellaneous transport infrastructure. . ... ....... 531
Part 2 Operational licences and approvals for licensees
Division 1 Definitions
417 Definitionforpt2 ......... ... . . 532
Division 2 Granting operational licences
418 Minister may grant operational licence. .................... 533
Division 3 Approvals for licensees for intersecting areas
419 Purpose andscopeofdiv3......... ... .. ... . ... 533
420 APProvals . . ... 533
421 Refusalto grantapproval .. ....... ... ... . .. 534
422 Licensee may apply to Minister if approval not granted . . . .. ... 534
Division 4 Conditions for approvals
423 Approval conditions . . ... .. 535
424 Notice of approval conditions . . .. ....... ... .. ... .. ..... 536
Division 5 Arbitration of approval conditions
425 Notice of dispute. . . . ... . 536
426 Appointment of arbitrator ... ......... ... 537
427 Arbitrator’'s functions. ... ... ... 537
428 Arbitrator's powers . . ... ... 537
429 Hearing procedures . . ... 538

Page 28



Transport Infrastructure Act 1994

Contents

430 Effect of arbitrator’'s decisions. . .. ......... ... ... ... .. ... 538
Division 6 Miscellaneous
431 Miscellaneous transport infrastructure remains property of

licensee L 538
432 Compensation to responsible entity from licensee............ 539
Part 3 Authorities to occupy and use land
433 Temporary use and occupationofland .................... 539
434 Notice of entry or permissiontoenter ..................... 540
435 Compensation for physical damage fromentry etc.. . ......... 540
Part 4 Powers of chief executive over required land
436 Chief executive may grant interestsinland ................. 541
Part 5 Miscellaneous
437 Effect of chapteronotherActs. .......... ... ... .. ..... 542
Chapter 13 Function of QR Limited
438 FUNCLion . . ... 542
Part 2 Declaration of QR National
438A Treasurer to declare QR National by gazette notice. . ......... 543
Chapter 14 Transporting dangerous goods by rail
Part 1 Introductory
439 Purposesofch 14 ... ... ... .. . .. . . . 543
440 Applicationofch 14 ... ... ... ... . . .. 543
441 Chldbindsallpersons . ...........coiiiiiiiiiiinann. 545
Part 2 Regulations
442 Regulations about dangerousgoods . . .................... 546
Part 3 Approvals and exemptions
Division 1 Exemptions
443 EXemptions. . ... .o 550
Division 2 Amendi_ng, suspending or cancelling approval or

exemption
444 Grounds for amending, suspending or cancelling approval or

EXEMPLION 552
445 What chief executive must do before taking proposed action,

other than for classexemption . ... ............ ... .. ...... 553
446 What chief executive must do before taking proposed action for

classexemption . ......... ... 554
447 Decision on proposed action . ............ ..., 554
448 Sections 445-447 do not apply to beneficial or clerical

amendment L 555




Transport Infrastructure Act 1994

Contents
449 Immediate suspension in the publicinterest. .. .............. 556
Part 4 Offences
451 Duties when transporting dangerous goods. ... ............. 557
452 Exclusion orders prohibiting involvement in the transport of

dangerous goods byrail....... ... . . . 557
Part 5 Recovery of costs and forfeiture
453 Forfeiture if conviction relates to dangerous goods . .......... 560
454 Dealing with forfeited thingsetc.. . . ......... ... ... ... .. ... 560
455 Recovery of costs from convicted person. .. ................ 560
456 Recovery of costs of government action . .................. 561
Part 6 Miscellaneous
457 Facilitation of proof. .. ... ... . 562
457A Document signed by chief executive is evidence of matters

stated in it if no evidencetothecontrary . .................. 564
458 Helping in accidents or emergencies . .. ................... 564
Part 7 Goods too dangerous to be transported
458A Application of Act to goods too dangerous to be transported. ... 565
458B Consignment of goods too dangerous to be transported

prohibited ... 566
458C Regulations . ...... .. .. 566
Chapter 15 Public marine transport infrastructure
Part 1 Public marine facilities
459 Appointment of manager of public marine facility. . ........... 569
460 Manager’s responsibility for maintenance and injuries etc. .. . .. 569
461 Management by chiefexecutive.. . ........................ 570
462 Management by local government . ... .................... 571
463 Management by portauthority . . ............... ... .. ..., 571
464 Management by anotherperson. . ........................ 571
465 Exercise of manager’s powers to be consistent with conditions.. 572
466 FeeS . . 572
467 When manager may resign . ...t 573
468 Removal of improvements added by manager. .. ............ 573
469 Regulation prevails over action taken by a manager under this

Part e 573
Part 2 Management of waterways
Division 1 Preliminary
470 Objectof pt 2 . ... o 574

Page 30



Transport Infrastructure Act 1994

Contents
471 Functions of chief executive underpt2 .................... 574
Division 2 Waterway transport management plans
472 Waterway transport managementplan. . ................... 575
473 Contents of a waterway transport managementplan. . ........ 576
474 Notice of draft waterway transport managementplan ......... 576
475 Other laws prevail over waterway transport management plan .. 577
Division 3 Authorised persons for waterway transport management

plans

475A Authorised persons . ... 577
475B Appointment conditions and limit on powers ................ 578
475C Issue of identity card to each authorised person ............. 578
475D Production or display of identitycard . .. ................... 579
475E When authorised person ceases to hold office .............. 579
475F Resignation . ........ .. 580
475G Return of identity card . ......... .. ... . . i 580
Division 4 Powers of authorised persons

Subdivision 1 Interpretation
475H Definitionsfordiv4. . ... ... ... . 580

Subdivision 2 Entry of places by authorised persons

475I Powertoenterplaces. . ...........oiuiiiiinnenn... 581
475J Procedure for entry withconsent . ... ..................... 581
475K Applicationforwarrant . . ......... ... . . 582
475L Issueof warrant . ... ... 582
475M Warrants—procedure beforeentry. . ............ ... .. ..... 583
Subdivision 3 Powers after entry

475N General powers after entering places. . . ................... 584
4750 Power to require reasonable help or information . ............ 585

Subdivision 4 Removal of watercraft

475P Notice of intention to remove watercraft. ... ................ 586
475Q Removing illegally anchored or moored watercraft ........... 586
475R Removal of hazardous watercraft. . ....................... 587
475S Giving notice of removal of watercraft . .................... 587
475T Dealing with removed watercraft . ........................ 587
475U Proceeds from the sale of removed watercraft. ... ........... 588
475V Forfeiture by authorised person . . ......... ... ... ... ..... 589
475W Dealing with forfeited sample orthing ..................... 590




Transport Infrastructure Act 1994

Contents

Subdivision 5 General enforcement matters

475X Direction to stop contraveningplan ....................... 590
475Y Power to require name and address. . .. ......... ... ... 590
4757 False or misleading statements .. ............. ... ... ..... 591
475ZA False or misleading documents . ......................... 592
475ZB Obstruction of authorised person. . ....................... 592
4757C Impersonating an authorised person . ..................... 593
475ZD Notice of damage. . . ... 593
475ZE Protection from liability . . . ........ ... ... .. ... L 594
Chapter 16 General provisions
476 Amounts payable to chief executive are debts owing to the State 594
476A Chief executive may give information to corresponding authority. 594
476B Power to require Worksto Stop. . . . . . .o o 595
476C CompeNSation . . ... 596
476D Registration of notice about nature of works . ............... 597
477 Power to require information from local governments ......... 598
477A Power to deal with particularland. . ... .................... 598
477B Recording of information for land in transport noise corridor. ... 599
477C Concurrent subleases for declared projects. . . .............. 600
477D Rent under Land Act 1994 leases for declared projects. .. .. ... 601
477E Licences under Land Act for declared projects . ............. 602
478 Conduct of company directors, employees or agents. .. ....... 602
479 Approval offorms .. ... .. . 604
480 Disposal of fees, penaltiesetc.. .......................... 604
481 No need to prove appointments . . . ................. ... 605
482 Prosecutions for offences committed while travelling on a

FAIWAY 606
483 Proceedings foroffences .. ....... .. ... ... ... . o L. 606
484 Attempts to commitoffences ......... ... ... . oL 606
485 Internal review of decisions .. .......... .. ... . . .. 607
485A External review of decisions. . .......... ... ... .. oL 607
485B Appeals againstdecisions . . ........... .. i 608
486 Application of Judicial Review Act 1991 to a transport GOC . ... 608
487 Altering watercourse to adversely affect transport route . ... ... 609
488 Altering materials etc.. . . ... 610
489 Recovery of costofdamage. .. ......... .. ... .. 611

Page 32



Transport Infrastructure Act 1994

Contents

490 Regulations . ........ .. .. 612
Chapter 17 Savings and transitional provisions, amendments and

repeals
Part 1 Savings and transitional provisions about ports
492 Continuation of pt 5, div 2 of Port of Brisbane Authority Act 1976 612
493 Expiries underthispart ........ ... ... ... . . . . 613
Part 2 General savings and transitional provisions
Division 1 Transition of references about roads
494 Application of division. . . ......... . . L 613
495 Transport Infrastructure (Roads) Act 1991 references. ........ 613
496 Main Roads Act 1920 references. . ............. . ...t 614
497 Commissioner of Main Roads references .................. 614
498 Declared road references. .. ......... .. .. 614
499 Motorway references . ........... i 614
500 Main Roads Fund references. . .......... .. ... .. ... .. .... 614
Division 2 Transition of references about railways
501 Application of division. . . .. .. ... .. 615
502 Railways Act 1914 references . .......... .. ... .. 615
503 Transport Infrastructure (Railways) Act 1991 references . .. . ... 615
504 Commissioner for railways references . . ................... 615
505 Railways Department references . ... .......... .. ... ...... 615
506 Queensland Railways references. . ....................... 615
Division 3 Transition of references about ports
507 Application of division. . . ......... .. .. . 616
508 Harbours Act 1955 and Port of Brisbane Authority Act 1976

references ... 616
509 Harbour board references . ........ ... ... ... ... . ... .. ... 616
510 Harbourreferences. . ... ... 616
511 Harbours Corporation and Harbours Trust references......... 616
512 Gold Coast Waterways Authority references .. .............. 617
Chapter 18 Further transitional provisions and declaration
Part 1 Transitional provisions for the Integrated Planning Act 1997
513 Continuing application of previous provisions to non-IDAS

applications ... 617
514 Applications for approval of subdivisions, rezoning or

development L 618

Page 33



Transport Infrastructure Act 1994

Contents
Part 2 Transitional provisions for the Transport Legislation

Amendment Act 2000
515 Definitions for pt 2. . . ... ... 618
516 Transitional—access-limitedroads. . . . .................... 619
517 Transitional—previous decisions about access . ............. 619
518 Transitional—ancillary works and encroachments . . .......... 620
519 Transitional—wharf or other harbourwork . . ................ 620
Part 3 Transitional provisions for the Transport Infrastructure and

Another Act Amendment Act 2003
520 Applicationof part ........ ... ... . . 621
521 Definitions for pt 3. . . ... .. 622
522 InClusion of S120 . .. .. ..ot 622
523 Approved safety management system for person who is

accredited at commencement .. ....... ... 622
524 Certificate of accreditation given before commencement. . . . ... 622
525 Annual levy before commencement. . ..................... 623
526 Accreditation conditions . ... ... .. 623
527 How to deal with application for amending accreditation

conditions made before commencement . . ................. 624
528 Actions to amend accreditation conditions without application or

to suspend or cancel accreditation. . ...................... 624
529 APPEAIS . . 624
530 Declaration about s 521, definition previous. . ... ............ 625
Part 4 Transitional provision for the Transport Infrastructure

Amendment Act 2004
531 Statements about derailment . .. ............ ... ... ... .. 626
Part 5 Transitional provisions for the Transport Infrastructure and

Other Legislation Amendment Act 2005
532 Definitions for pt 5. . .. ... .. 627
533 APProvals . . ..o 627
534 Proceedings . .. ..o 628
535 Landuseplans. ... 628
536 Detained property. . . ...t 629
538 Things done under re-enacted provision .. ................. 629
Part 6 Transitional provisions for the Transport Legislation

Amendment Act 2005
Division 1 Transitional provision for port authorities
539 Portauthorities . . ... .. ... e 630

Page 34



Transport Infrastructure Act 1994

Contents
Division 2 Transitional provisions for busways
540 Busway authorisation . .. .......... . ... . i 630
541 Busway safety officers .. ......... ... .. . 631
542 OffenCes . . .o 631
Part 7 Transitional provisions for Transport and Other Legislation
Amendment Act 2005
543 Transitional provision fortollroads . . ...................... 632
544 Transitional provision for north-south bypass tunnel project. . . . . 633
Part 8 Transitional provision for Maritime and Other Legislation
Amendment Act 2006
545 Making and approval of waterway transport management plan.. 634
Part 9 Transitional provision for Transport Legislation
Amendment Act 2008, part 3, division 2
546 Transitional provision fortollroads . . ...................... 635
Part 10 Transitional provision and declaration for Transport and
Other Legislation Amendment Act 2008, part 3, division 12
547 Declaration about particular subleases .................... 636
548 Declaration about sch 4 easements. . ..................... 636
549 Exercise of powerunders241............ ... . ... 637
Part 11 Transitional provision for Right to Information Act 2009
551 Effect of regulationamendment .. ........................ 637
Part 12 Transitional provision for Sustainable Planning Act 2009
552 Application of S247 . ... ... . . . 638
Part 13 Transitional provisions for Transport and Other Legislation
Amendment Act 2009
Division 1 Prescribed development applications
553 Application of s 258 to prescribed development applications. ... 638
554 Application of s 287A to prescribed development applications .. 639
Division 2 Waterway transport management plans
555 Amendment of waterway transport management plan by the
amending Act does not affect powers of Minister and Governor
inCouncil . ... 640
Part 14 Transitional provisions for Transport and Other Legislation
Amendment Act (No. 2) 2010
556 Existing applications for approval for road access works. . ... .. 641
557 Particular applications for approval for road access works. . . . . . 641
558 Effect of change in definition rail transport infrastructure on
development applications. . . ........... ... .. .. .. 641




Transport Infrastructure Act 1994

Contents
Chapter 20 Transitional provisions for Port of Brisbane
562 Definitonsforch 20 . ....... .. ... .. . . i 642
563 Alteration of port area of Port of Brisbane during interim period . 643
564 References to port area of Port of Brisbane during interim
period 643
565 References to port entity during interim period .............. 643
566 References to relevant entity for charging during interim period . 643
567 References to port authority for charging during interim period.. 643
568 Port notices of Port of Brisbane Corporation taken to be port
notices of port lessor or delegate during transition period . . . . .. 644
569 Application of ch 8, pt 4D during interim period . ... .......... 644
570 When member of POBC Group not liable to pay royalties or
similar charges ... ... 645
571 Authorised officers . .. ... ... 645
572 Delegation .. ... ...t 645
573 Abandoned property. ... ... 646
574 Proceeds from the sale of abandoned property.............. 646
575 Amendment of regulations . . ......... ... .. . o 646
Schedule 1 Subject matter for regulations ................ ... . ... 647
Schedule 2 Subject matter for waterway transport management plans 651
Schedule 3 Reviews and appeals .......... .. ... 652
Schedule 4 Railway tunnel easements ................ ... ... ...... 658
Schedule 5 Tolling matters for toll road or local government tollway ... 661
Schedule 5A Other matters for conditions for local government tollways 662
Schedule 5B Core port infrastructure, port related development and port
prohibited development ............. ... ... ... ... .. ... 663
Schedule 6 DICHIONArY . ..ot 669
Endnotes
1 Indextoendnotes. . ... ... .. 709
2 Date to which amendments incorporated. . .. .................. 709
3 KeY .o 710
4 Tableofreprints .. ... . 710
5 Tablesin earlierreprints. . ... ... . 712
6 Listof legislation. . . ....... ... . . i 712
7 Listof annotations . .......... ... ... . . 722
8 List of forms notified or published in the gazette ................ 795

Page 36



Transport Infrastructure Act 1994

Contents
9 Schedule of renumbering. . . ........ .. . 797
10 Information about retrospectivity . ............ .. . o . 828

Page 37






Transport Infrastructure Act 1994
Chapter 1 Preliminary

[s1]

Transport Infrastructure Act 1994

[as amended by all amendments that commenced on or before 1 July 2010]

An Act about infrastructure and related matters

Chapter 1 Preliminary

1 Short title

This Act may be cited as the Transport Infrastructure Act
1994.

2 Objectives of this Act

(1) The overall objective of this Act is, consistent with the
objectives of the Transport Planning and Coordination Act
1994, to provide a regime that alows for and encourages
effective integrated planning and efficient management of a
system of transport infrastructure.

(2) Inparticular, the objectives of this Act are—

(@ toalow the Government to have a strategic overview of
the provision and operation of al transport
infrastructure; and

(b) for roads—to establish aregime under which—

(i) asystem of roads of national and State significance
can be effectively planned and efficiently
managed; and

(i) influence can be exercised over the total road
network in a way that contributes to overal
transport efficiency; and
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(©)

(d)

()

(f)

(9)

(h)

(iii) account is taken of the need to provide adequate
levels of safety, and community access to the road
network; and

(iv) impacts on development from environmental
emissions generated by State-controlled roads are
addressed by the development; and

for miscellaneous transport infrastructure—to establish
a regime for the effective planning and efficient
management of the infrastructure; and

for rail—to establish a regime that—

(i) contributes to overal transport effectiveness and
efficiency; and

(i) providesfor adequate levels of safety; and

(iii) contributes to lower transport costs by allowing the
maximum flexibility in rail transport operations
consistent with achieving safety objectives,; and

(v) alows railway managers and operators to make
decisions on acommercial basis, and

for ports—to establish a regime under which a ports
system is provided and can be managed within an
overall strategic framework; and

for air—to promote basic access to air services, and
regional development, by making provision about air
transport infrastructure; and

for public marine transport—to establish a regime under
which—

(i) public marine facilities are effectively and
efficiently managed; and

(ii) the use of waterways for transport purposes is
effectively and efficiently managed; and

for busways—to establish aregime that provides for—

(i) flexibility in the choice between private and public
construction and management; and

Page 40
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(i) land tenure arrangements alowing private
management to be established on a sound financial

basis; and
(i) for busways and light rail—to establish a regime for
each that—
(i) contributes to overal transport effectiveness and
efficiency; and

(i) provides for safely constructed, managed and
operated infrastructure; and

(i) isresponsive to community needs; and

(iv) offers an appealing alternative to private transport
in a way that takes into account overal
environmental, economic and social influences of
transport; and

(v) addressesthe chalenges of future growth; and

(vi) provides busway and light rail transport
infrastructure and passenger services a a
reasonable cost to the community and government;
and

(vii) results in minimal interference with access to and
from the road network; and

(viii)encourages the facilitation and use of public
transport; and

(ix) gives priority to public transport over private
vehicles; and

(x) contributesto lower transport costs by allowing the
maximum flexibility in busway and light rail
transport operations consistent with achieving
safety objectives; and

(xi) alows managers and operators of busways and
light rail to make decisions on a commercial basis;
and

() for light rail—to establish aregime that provides for—
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(i) flexibility in the choice between private and public
construction and management; and

(i) land tenure arrangements alowing private
management to be established on a sound financial
basis; and

(iv) the construction, management and operation of
light rail transport infrastructure under a light rail
franchise agreement.

3 Definitions—the dictionary

(1) A dictionary in schedule 6 defines particular words used in
thisAct.

(2) Definitions found elsewhere in the Act are signposted in the
dictionary.

3A Notes in text
A notein thetext of this Act is part of the Act.

4 State/Commonwealth agreements or arrangements

The powers and discretions conferred by this Act may be
exercised in accordance with an agreement or arrangement
between the State and the Commonwealth about the funding
of transport infrastructure.

Chapter 2 Transport infrastructure
strategies

5 Development of transport infrastructure strategies

(1) The chief executive must, from time to time, develop for the
Minister’s approval transport infrastructure strategies that are
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designed to give effect to the coordination plan in relation to
transport infrastructure in accordance with the objectives of
this Act.

(2) In developing transport infrastructure strategies, the chief
executive must take reasonable steps to engage in public
consultation.

(3 The Minister may, at any time, direct the chief executive to
prepare new transport infrastructure strategies for the
Minister's approval or to amend transport infrastructure
strategies in the way the Minister directs.

(4) The Minister may approve transport infrastructure strategies
that are submitted for approval or require the chief executive
to amend the strategies in the way the Minister directs.

6 Contents of transport infrastructure strategies
(1) Transport infrastructure strategies must include—

(8 a statement of the specific objectives sought to be
achieved; and

(b) proposas for the provision of transport infrastructure;
and

(c) investment criteria for deciding priorities for
government supported transport infrastructure between
and within the different transport modes and options for
financing the priorities; and

(d) criteriafor deciding which roads should be controlled by
the chief executive as State-controlled roads; and

(e) appropriate performance indicators for deciding
whether, and to what extent, the objectives of the
strategies have been achieved.

(2) Transport infrastructure strategies must aim to provide an
adequate framework for coordinating and integrating the
provision of transport infrastructure as between the different
transport modes.
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(3) Trangport infrastructure strategies must take account of
agreements or arrangements between the State and the
Commonwealth about the funding of transport infrastructure.

(4) Trangport infrastructure strategies for the TransLink area
under the Transport Operations (TransLink Transit Authority)
Act 2008 must not be inconsistent with, and must give effect
to any integrated regional transport plan in force for the area.

Tabling of transport infrastructure strategies

The Minister must cause transport infrastructure strategies,
and each amendment of transport infrastructure strategies,
approved by the Minister to be tabled in the Legidative
Assembly.

Chapter 3 Obligations about transport

infrastructure

Objective of chapter

In giving effect to the objective of this Act, this chapter is
intended to ensure value for money for resources applied to
the construction, maintenance and operation of transport
infrastructure.

Obligations about government supported transport
infrastructure

The chief executive must ensure that—

(@ the construction, maintenance and operation of all
government supported transport infrastructure for which
the chief executive isresponsibleis carried out in away
that, within the objective of this chapter—
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(b)

(©)

(i)
(i)

(iii)
(iv)

takes into account best practice and national
benchmarks; and

promotes the safe transport of persons and goods;
and

reduces adverse environmental impacts; and

encourages efficient and competitive behaviour in
the construction and maintenance of transport
infrastructure; and

the construction, maintenance and operation of all
government supported transport infrastructure for which
the chief executive is responsible is carried out in
accordance with standards—

(i)
(i)

published by the chief executive; and

designed, within overall transport objectives, to
achieve efficiency, affordable quality and cost
effectiveness; and

contracts that are let for the construction, maintenance
or operation of transport infrastructure are designed in a
way that encourages efficient performance by the
contractor.

9A Beneficial assets
(1) For section 9(a)(iii), it is recognised that, although the

(2)

operation or use of transport infrastructure may have
significantly adverse environmental impacts, the operation
and use are necessary for the community’s environmental,
socia and economic wellbeing.

However, it is intended that, within the objective of this

chapter, any significantly adverse environmental impacts

resulting from the operation or use of transport infrastructure
be progressively reduced to the extent that it is practicable to

do so.
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10 Report on giving effectto s 9
Each annual report of the department must include areport on
the way in which effect has been given to section 9
(Obligations about government  supported  transport
infrastructure) during the year to which the report relates.
Chapter 4 Implementation of transport
infrastructure strategies
Part 1 Roads implementation
programs
11 Development of roads implementation programs

(1)

(2)

3)

(4)

The chief executive must, each year, develop for the
Minister’s approva roads implementation programs for the
year and for 1 or more later years.

Roads implementation programs must include—

(@ a program of projects, and policies and financial
provisions, for implementing the transport infrastructure
strategies in relation to road transport infrastructure,
including roads that are not State-controlled roads; and

(b) performance targets for road transport infrastructure.

Roads implementation programs may include proposals to
spend amounts on transport infrastructure other than road
transport infrastructure if the spending would contribute to
intermodal effectiveness and efficiency.

In developing roads implementation programs, the chief
executive must take reasonable steps to consult with local
governments that, in the opinion of the chief executive, would
be affected by the programs.
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(5 Roads implementation programs are to be made publicly
available in the way decided by the Minister.

(6) The Minister may at any time direct the chief executive to
amend roads implementation programs.

(7) The Minister may approve roads implementation programs
that are submitted for approval or require the chief executive
to amend the programs in the way the Minister directs.

12 Consistency with transport infrastructure strategies

(1) Subject to directions of the Minister, roads implementation
programs must be consistent with transport infrastructure
strategies.

(2) If the Minister gives a direction under this section that results
in roads implementation programs being inconsistent with
transport infrastructure strategies, the Minister must cause a
copy of the direction to be tabled in the Legidative Assembly
within 5 sitting days after it is given.

13 Report on operation of roads implementation programs

Each annual report of the department must include areport on
the operation of the roads implementation programs during
the year to which the annual report relates.

Part 2 Rail implementation programs

14 Development of programs

(1) The chief executive must, each year, develop for the
Minister’s approval rail implementation programs for the year
and for 1 or more later years for rail transport infrastructure
that is government supported transport infrastructure.

(2) Rail implementation programs must include—
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15

3

(4)
()
(6)

(@ a program of projects, and policies and budgets, for
implementing the transport infrastructure strategies for
rail transport infrastructure that is government supported
transport infrastructure; and

(b) performance targets for the rail transport infrastructure.

In developing rail implementation programs, the chief
executive must take reasonabl e steps to—

(@ consult with local governments and railway managers
and operators that the chief executive considers would
be affected by the programs; and

(b) minimise conflict between the programs and
expenditure programs of local governments and railway
managers and operators.

Rail implementation programs are to be made publicly
available in the way decided by the Minister.

The Minister may, at any time, direct the chief executive to
amend arail implementation program.

The Minister may—

(@) approve a rall implementation program submitted for
approval; or

(b) require the chief executive to amend a rail
implementation program submitted for approval.

Consistency with transport infrastructure strategies

D

(2)

Subject to the Minister’s directions, a rail implementation
program must be consistent with transport infrastructure
strategies.

If a direction of the Minister results in a rail implementation
program being inconsistent with a transport infrastructure
strategy, the Minister must table a copy of the direction in the
Legidative Assembly within 5 sitting days after it is given.
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16 Report on implementation of programs

Each annual report of the department must include areport on
the implementation of the rail implementation program for the
year of the report.

Part 3 Implementation programs for
miscellaneous transport
infrastructure

17 Development of implementation programs for

miscellaneous transport infrastructure

(1) The chief executive must, each year, develop for the
Minister's approval  implementation programs  for
miscellaneous transport infrastructure for the year and for 1 or
more later years.

(2) Implementation programs for miscellaneous transport
infrastructure must include—

(@ a program of projects, and policies and budgets, for
implementing the transport infrastructure strategies
about the miscellaneous transport infrastructure covered
by the programs; and

(b) performance targets for that miscellaneous transport
infrastructure.

(3) Implementation programs for miscellaneous transport
infrastructure may include proposals to spend amounts on
transport infrastructure other than miscellaneous transport
infrastructure if the spending would contribute to intermodal
effectiveness and efficiency.

(4) In developing implementation programs for miscellaneous
transport infrastructure, the chief executive must take
reasonabl e steps to consult with local governments that, in the
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opinion of the chief executive, would be affected by the
programs.

(5) Implementation programs for miscellaneous transport
infrastructure are to be made publicly available in the way
decided by the Minister.

(6) The Minister may at any time direct the chief executive to
amend implementation programs for miscellaneous transport
infrastructure.

(7) The Minister may approve implementation programs for
miscellaneous transport infrastructure that are submitted for
approval or require the chief executive to amend the programs
in the way the Minister directs.

18 Consistency with transport infrastructure strategies

(1) Subject to directions of the Minister, implementation
programs for miscellaneous transport infrastructure must be
consistent with transport infrastructure strategies.

(2) If the Minister gives a direction under this section that results
in implementation programs for miscellaneous transport
infrastructure being inconsistent with transport infrastructure
strategies, the Minister must cause a copy of the direction to
be tabled in the Legislative Assembly within 5 sitting days
after itisgiven.

19 Report on operation of implementation programs for
miscellaneous transport infrastructure

Each annual report of the department must include areport on
the operation of the implementation programs for
miscellaneous transport infrastructure during the year to
which the annual report relates.
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Part 4

Transport GOCs

20 Transport GOCs

D

2

In preparing a corporate plan or a statement of corporate
intent, each rail GOC and each GOC port authority must take
into account the transport infrastructure strategies and any
network plan under the Transport Operations (TransLink
Transit Authority) Act 2008.

A rail GOC or a GOC port authority may spend amounts on
transport infrastructure other than rail transport infrastructure
or port infrastructure if the spending would contribute to
effectiveness and efficiency.

Chapter 5 Air transport infrastructure

21 Air transport infrastructure funding programs

D
(2)
3)

(4)
()

(6)

The chief executive may develop, for the Minister’s approval,
an air transport infrastructure funding program.

The purpose of a program is to facilitate basic access to air
transport services and regional development.

An air transport infrastructure funding program must include
a program of government funding to facilitate the upgrading
or building of runways, landing strips or ancillary works.

The chief executive may, with the Minister’ s approval, amend
an air transport infrastructure funding program.

The chief executive may develop guidelines, consistent with
the objectives of this Act and government policy, for
assessing funding applications under a program.

The chief executive must make any current program or
guidelines publicly available.
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22 Report on implementation of program

Each annual report of the department must include areport on
the implementation of the air transport infrastructure funding
program for the year of the report.

Chapter 6 Road transport
infrastructure

Part 1 Preliminary

23 Scope of chapter

(1) To give effect to the objectives of this Act in relation to road
transport infrastructure, the chief executive has, subject to the
Minister and as required by this chapter—

(@ thefunction of influencing the total road network; and

(b) control over roads of State significance in the total road
network, including roads of national significance that
are managed in accordance with agreements or
arrangements between the State and the Commonwealth
about the funding of road transport infrastructure.

(2) This chapter establishes a framework under which the
construction, maintenance or operation of a State-controlled
road can be done by the chief executive, or by a loca
government or someone else under agreements or
arrangements with the chief executive.
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Part 2 State-controlled roads
Division 1 Declaration of State-controlled
roads
24 Declaration of State-controlled roads

25

(1)
(2)

3)
(4)

()

The Minister may, by gazette notice, declare a road or route,
or part of aroad or route, to be a State-controlled road.

A declaration must be consistent with criteria about the
declaration of State-controlled roads in the transport
infrastructure strategies.

A declaration must enable the location of the road to be
identified.

The location may be identified by specifying—

(8 the starting and ending points of the road; and

(b) thealignment of the road; and

(c) the width of the road by reference to the constructed
centre line of the road pavement or surface.

Unless otherwise specified in a declaration, the width of a
State-controlled road through a State reserve, State forest,
timber reserve, vacant State land or pastoral holding is 30m
each side of the centre line of the trafficked route.

Consultation before declaration

Before making or revoking a declaration under section 24
(Declaration of State-controlled roads), the Minister must—

(@ notify each local government that would, in the
Minister's opinion, be affected by the proposed
declaration or revocation; and
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(b) give the local governments a reasonable opportunity to
make submissions to the Minister on the proposed
declaration or revocation.

26 State-controlled roads on rail corridor land

(1) Thissection applies if, under section 24, the Minister intends
to declare a road or route, or part of a road or route, that
crosses rail corridor land and continues on the other side of
therail corridor land to be a State-controlled road.

(2) Before making the declaration, the Minister must—

(@ consult with the railway manager, if any, for the rail
corridor land; and

(b) give the railway manager a reasonable opportunity to
make submissions to the Minister on the declaration.

(3) If the Minister decides to declare the road or route, or part of
the road or route, to be a State-controlled road, the Minister
must, when making the declaration, declare in the gazette
notice the part of the rail corridor land where it is crossed by
the road or route to be a common area (common area) for the
rail corridor land and the State-controlled road.

(4) When the common areais declared—

(@ the chief executive may construct, maintain and operate
the State-controlled road on the common area in a way
not inconsistent with its use asrail corridor land; and

(b) a ralway manager for the rail corridor land may
construct, maintain and operate a railway on the
common area in a way not inconsistent with its use as
State-controlled road; and

(c) therailway manager and its agents or employees do not
have any liability for the State-controlled road or its use
or operation on the common area.

Examples for paragraph (a)—
» alevel crossing
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» abridge or other structure over arailway

» abridge or other structure that allows the road to pass under
the railway

(5 Unless the chief executive and a railway manager for the rail
corridor land otherwise agree—

(@ subject to section 251, the chief executive is responsible
for maintaining the State-controlled road on the
common area; and

(b) if the State-controlled road on the common area stops
being used, the chief executive is responsible for the
cost of removing road transport infrastructure from the
common area and restoring the railway.

(6) The State istaken not to be in breach of any of its obligations
in a sublease of the rail corridor land between the State and
the railway manager by—

(@ theMinister’s declarations; or

(b) anything done by the chief executive under chapter 6 for
the common area.

(7) After the common areais declared—

(8 the chief executive must promptly give a copy of the
gazette notice of the declarations to the registrar of
titles;, and

(b) theregistrar of titles must record the declarations on the
relevant lease of the rail corridor land to the State and
any affected sublease in the leasehold land register.

Division 2 Motorways

27 Declaration of motorways

(1) TheMinister may, by gazette notice, declare that the whole or
apart of a State-controlled road is a motorway.
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(2) A declaration must enable the location of the motorway to be
identified.
(3) Before making or revoking a declaration, the Minister must—

(@ notify each local government that would, in the
Minister's opinion, be affected by the proposed
declaration or revocation; and

(b) give the local governments a reasonable opportunity to
make submissions to the Minister on the proposed
declaration or revocation.

Division 3 Chief executive to have powers of a
local government

28 Chief executive to have power of a local government for
State-controlled roads

The chief executive may exercise, for a State-controlled road
in the area of alocal government, all of the powers that the
local government may exercise for alocal government road in
the area.

Part 3 Construction, maintenance and
operation

29 Powers of chief executive for road works contracts etc.

(1) The chief executive may, in accordance with the relevant
roads implementation program, carry out, or enter into
contracts for the State with other persons (including local
governments, State government bodies and agencies of the
Government of some other State or of a Territory) for the
carrying out of—
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2

3)

(4)

()

(6)

(7)

(@ road works on a State-controlled road or on land that is
intended to become a State-controlled road; or

(b) other works that contribute to the effectiveness and
efficiency of the road network; or

(c) theoperation of a State-controlled road.

The chief executive may, for the State, carry out road works
on aloca government road in accordance with an agreement
between the chief executive and the local government.

The chief executive may, for the State, enter into contracts
with other persons for road works to be carried out outside the
State by the chief executive, a local government, a State
government body or a contractor to the chief executive in
accordance with an agreement between the State and the other
State or Territory concerned.

A contract with a local government under this section about
the maintenance and operation of a State-controlled road may
include arrangements about which powers of the local
government are to be exercised by the chief executive and
which of the powers are to be exercised by the local
government for the State-controlled road.

A local government may enter into a contract mentioned in
subsection (1) even though the contract relates to works or
operation outside the local government’ s area.

The chief executive may, for the State, carry out, or enter into
contracts for, works on or adjacent to a State-controlled road
at the request of the owner of adjacent land on the basis that
the owner provides consideration, whether monetary or
otherwise, as agreed between the chief executive and the
owner.

This section does not prevent the chief executive carrying out,
or entering into contracts for the carrying out, of road works
of aminor or emergency nature.
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30 Obligations in carrying out of works or operation of roads
by the chief executive

In carrying out works, or the operation of roads, mentioned in
section 29 (Powers of chief executive for road works contracts
etc.), the chief executive must ensure that the carrying out is
done on a price competitive basis.

31 Contracts to encourage efficiency

D)

(2)

In entering into contracts of the kind mentioned in section 29
(Powers of chief executive for road works contracts etc.), the
chief executive must ensure that open competition is
encouraged.

Subsection (1) does not apply to a contract with a person if the
person is the sole invitee and enters into a price performance
contract with the chief executive.

32 Cost sharing arrangements

The chief executive may arrange with another person
(including a local government and a State government body)
for the sharing by the chief executive with the other person of
the cost of —

(@ acquisition of land for transport infrastructure; or
(b) road works on a State-controlled road; or

(c) other works that contribute to the effectiveness and
efficiency of the road network; or

(d) the operation of a State-controlled road;

including all necessary preliminary costs associated with the
acquisition, works or operation.

33 Prohibition on road works etc. on State-controlled roads

D

A person must not, without lawful excuse or the written
approval of the chief executive—
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34

35

2)
3)

(4)

()

(@ carry out road works on a State-controlled road; or
(b) interfere with a State-controlled road or its operation.
Maximum penalty—200 penalty units.

An approval may be subject to conditions decided by the chief
executive.

A person must not contravene a condition that applies to the
person under subsection (2).

Maximum penalty—200 penalty units.

Subsection (1) does not apply to a person who carries out
maintenance of ancillary works and encroachments or
landscaping that does not interfere with a State-controlled
road or its operation.

An approval under subsection (1) for road works that are road
access works may only be given if there is a permitted road
access location under a decision in force under section 62(1)
in relation to the road access works.

Offender to pay cost of remedying unauthorised works

D

2

If a person carries out works contrary to section 33(1)
(Prohibition on road works etc. on State-controlled roads), the
chief executive may—

(@ dismantle or alter the works; or
(b) remedy damage caused by the works.

If the chief executive causes the works to be dismantled or
altered or the damage to be remedied under subsection (1), the
person isliable to pay to the chief executive the costsincurred
by the chief executive.

Temporary occupation and use of land

D

To carry out road works, the chief executive may temporarily
occupy and use land, including roads, and do anything on the
land that is necessary or convenient to be done.
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)

Subsection (1) does not authorise the chief executive to
extract quarry material from a watercourse in a wild river
area.

36 Notice of entry or permission to enter

D)

(2)

3
(4)

()

The person who is proposing to occupy or use land under
section 35 (Temporary occupation and use of land) must—

(@ give at least 3 days written notice to the owner or
occupier of the land; or

(b) obtain the written approval of the owner or occupier to
the occupation or use.

The notice must state—
(@ theroad worksto be carried out; and
(b) the use proposed to be made of the land; and

(c) details of the things proposed to be done on the land;
and

(d) an approximate period when the occupation or use is
expected to continue.

A notice may be given under subsection (1) in relation to land
even if it is proposed to resume the land for road works.

After the end of 3 days after service of a notice under
subsection (1), or with the agreement of the owner or
occupier, the land may be entered and the road works
specified in the notice carried out.

If urgent remedial attention is required, subsection (1) does
not apply but the person who is proposing to occupy or use the
land must, if it is practicable, notify the owner or occupier of
theland orally.

37 Compensation for physical damage from entry etc.

D)

An owner of land that is entered, occupied or used under
section 35 (Temporary occupation and use of land) may givea

Page 60

Reprint 12H effective 1 July 2010



Transport Infrastructure Act 1994
Chapter 6 Road transport infrastructure
Part 3 Construction, maintenance and operation

[s 38]

38

39

(2)

(3)
(4)

written notice to the chief executive claiming compensation
for physical damage caused by the entry, occupation or use or
for the taking or consumption of materials.

Compensation is not payable unless a claim is received by the
chief executive within 1 year after occupation or use has
ended.

However, the chief executive may allow a clam to be made at
alater time.

Compensation awarded under this section must not be more
than the compensation that would have been awarded if the
land had been acquired.

Fencing State-controlled roads

D

(2)

3

The chief executive does not have to contribute to the fencing
of the whole or a part of the boundary between land and—

(8 anexisting State-controlled road; or

() a road or land that is intended to become a
State-controlled road; or

(c) a widening or deviation of a State-controlled road
involving the acquisition of land.

However, subsection (1)(b) does not apply to an existing road
if the land is substantially fenced and the presence of the road
will make the fencing ineffective.

Subsection (1)(c) does not apply if the previous boundary of
the road was substantially fenced.

Watercourses and road works

(1)

To carry out road works, the chief executive may—
(@) divert awatercourse; or

(b) construct a watercourse, whether temporary or
permanent.
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2)

3

(4)

Part 4

40

In taking action under subsection (1), the chief executive must
consider the effect that the action will have on the physical
integrity and flow characteristics of the watercourse.

The chief executive may enter and occupy private land under
section 35 (Temporary occupation and use of land) and carry
out works that the chief executive considers necessary or
desirable to enable a watercourse to operate effectively and
efficiently.

Subsection (1) does not authorise the chief executive, in a
wild river area, to—

(@) divert or construct a watercourse; or
(b) extract quarry material from awatercourse.

Relationship with local
governments

Funds for works on, or operation of, local government
roads etc.

D)

(2)

The chief executive may enter into an agreement with alocal
government under which the chief executive supplies funds to
the local government for road works on a local government
road, for other works that contribute to the effectiveness and
efficiency of the road network or for the operation of a local
government road.

The agreement—

(@ must provide for the works or operation to be carried out
in accordance with an agreement between the chief
executive and the local government that is designed to
ensure value for money in the application of the funds;
and

(b) may be subject to other conditions.
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41

42

Improvement of State-controlled road as an economic
alternative to improvement of the local road network

If a local government concludes that improvements to a
State-controlled road in its area would be beneficial to the
local road network, the local government may make financial
arrangements with the chief executive for the improvements to
be made.

Impact of certain local government decisions on
State-controlled roads

D)

(2)

3

(4)

A local government must obtain the chief executive’'s written
approval if—

(8 itintendsto carry out road works on alocal government
road or make changes to the management of a local
government road; and

(b) theworks or changes would—

(i) require the carrying out of road works on a
State-controlled road; or

(ii) otherwise have a significant adverse impact on a
State-controlled road; or

(iii) have a significant impact on the planning of a
State-controlled road or a future State-controlled
road.

Subsection (1) does not apply if the chief executive has
considered the works or changes as part of consideration of a
development application.

The chief executive may make guidelines to which local
governments must have regard in deciding whether an
approval of the chief executive under subsection (1) is
required.

An approval by the chief executive under subsection (1) may
be subject to conditions, including a condition that
consideration, whether monetary or otherwise, be given in
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()

(6)

(7)
(8)

(9)

(10)

(11)

compensation for the impact that the road works or changes
will have.

Subsection (1) does not apply if the conditions applied and
enforced by the loca government for the road works or
changes comply with permission criteria fixed by the chief
executive.

The permission criteria may include conditions, including a
condition that consideration, whether monetary or otherwise,
be given in compensation for the impact that the road works
or changes will have.

A loca government must comply with conditions that apply
to it under this section.

If a local government contravenes subsection (1) or a
condition that applies to it under this section, the local
government is liable to compensate the chief executive for the
cost of road works to State-controlled roads that are
reasonably required because of the contravention.

An approval by the chief executive under subsection (1) must
be given—

(8 within 21 days after receiving the application for
approval; or

(b) within alonger period notified to the local government
by the chief executive within the 21 day period.

If—

(@ a loca government applies for an approva under
subsection (1); and

(b) the chief executive does not respond to the application
within 21 days after receiving the application;

the chief executive is taken to have given approval at the end
of the 21 days.

In this section—
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(12)

future State-controlled road means a road or land that the
chief executive has notified the local government in writing is
intended to become a State-controlled road.

The chief executive must cause a copy of each notice under
subsection (11) to be published in the gazette.

43 Distraction of traffic on motorways

D)

(2)

3)
(4)

()
(6)

(7)

A local government must obtain the chief executive’'s written
approval if it intends to approve the erection, ateration or
operation of an advertising sign or other advertising device
that would be—

(@ visiblefrom a motorway; and
(b) beyond the boundaries of the motorway; and

(c) reasonably likely to create a traffic hazard for the
motorway.

The chief executive may make guidelines to which local
governments must have regard in deciding whether an
approval of the chief executive under subsection (1) is
required for particular motorways.

An approval by the chief executive under subsection (1) may
be subject to conditions.

Subsection (1) does not apply if the conditions applied by the
local government to the erection, alteration or operation of the
sign or device comply with permission criteria fixed by the
chief executive.

The permission criteria may include conditions.

A loca government must comply with conditions that apply
to it under this section.

An approval by the chief executive under subsection (1) must
be given—

(@ within 21 days after recelving the application for
approval; or
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(8)

(9)

(10)

44

(b) within alonger period notified to the local government
by the chief executive within the 21 day period.

If—

(@ a loca government applies for an approval under
subsection (1); and

(b) the chief executive does not respond to the application
within 21 days after receiving the application;

the chief executive is taken to have given approval at the end
of the 21 days.

In this section—

motorway includes a road or land that the chief executive has
notified the local government in writing is intended to become
amotorway.

The chief executive must cause a copy of each notice under
subsection (9) to be published in the gazette.

Effect of decisions of Planning and Environment Court

D)

(2)

If—

(@ an approval under section 42(1) (Impact of certain local
government decisions on State-controlled roads) is
subject to conditions; and

(b) a local government imposes conditions on the road
works or changes to which the approval relates; and

(c) the Planning and Environment Court amends the
conditions mentioned in paragraph (b);

then, to the extent to which the amendment relates to the
conditions of the approval under section 42(1), the conditions
of the approval are taken to be amended accordingly.

If—

(@) there are permission criteria relevant to road works or
changes mentioned in section 42; and
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(b) a local government imposes conditions on the road
works or changes; and

(c) the Planning and Environment Court amends the
conditions mentioned in paragraph (b);

then, to the extent to which the amendment relates to the
permission criteria, the permission criteria are taken to be
amended accordingly in their application to the road works or
changes.

@) 1f—

(@ anapproval under section 43(1) (Distraction of traffic on
motorways) is subject to conditions; and

(b) alocal government imposes conditions on the relevant
erection, alteration or operation of the sign or other
device; and

(c) the Planning and Environment Court amends the
conditions mentioned in paragraph (b);

then, to the extent to which the amendment relates to the
conditions of the approval under section 43(1), the conditions
of the approval are taken to be amended accordingly.

4) 1f—

(8 there are permission criteria relevant to the erection,
ateration or operation of a sign or other device
mentioned in section 43; and

(b) aloca government imposes conditions on the erection,
ateration or operation; and

(c) the Planning and Environment Court amends the
conditions mentioned in paragraph (b);

then, to the extent to which the amendment relates to the
permission criteria, the permission criteria are taken to be
amended accordingly in their application to the erection,
alteration or operation.
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45

()

The Planning and Environment Court is not to amend
conditions as mentioned in this section without giving the
chief executive a chance to be heard.

Management of particular functions on State-controlled
roads by local governments

@

(2)

©)

(4)
()

(6)

A local government may exercise, for a State-controlled road
in its area, al the powers that it may exercise for a local
government road in its area.

However, if there is a contract of the kind mentioned in
section 29(4) (Powers of chief executive for road works
contracts etc.) between the chief executive and a local
government, the exercise of the powers must be done as
required by the contract.

If there is no contract of the kind mentioned in section 29(4)
between the chief executive and a local government, the chief
executive may direct the local government not to exercise any
or some of its powers for a State-controlled road specified in
the direction.

A direction under subsection (3) may be subject to conditions.

A local government must comply with directions or
conditions under this section.

The exercise of a power by a local government under this
section is not a contravention of this Act.
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Part 5

Division 1

Management of
State-controlled roads

Prevention of damage and ensuring
safety

46 Temporary restrictions on use of State-controlled roads

(1) If the chief executive considers that it is necessary to prevent
damage to road transport infrastructure or to ensure the safety
of road users and other persons, the chief executive may, by
erecting or displaying a notice (a restricted road use notice),
declare that—

@
(b)

a State-controlled road is temporarily closed to all traffic
or traffic of aparticular class; or

a State-controlled road may, during a specified limited
period, only be used—

(i) at specified times; or
(ii) by particular classes of vehicles; or

(iii) in accordance with conditions (including
restrictions on the weight of loads of vehicles)
fixed by the chief executive.

(2) A restricted road use notice must—

@
(b)
(©)
(d)

be erected or displayed at the entrance to the road to
which the notice applies; and

be easily visible to persons using the road to which the
notice applies; and

identify the limits of the road to which the notice
applies; and

state how the use of the road is restricted and the period
for which the restriction applies; and
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(e) dtate that a contravention of a requirement of the notice
is an offence against this section and the maximum
penalty for the offence.

(3) The chief executive must take reasonable steps to advertise a
declaration under subsection (1) in a way the chief executive
considers appropriate.

Exampl es of ways declaration may be advertised—

on the department’s website, in a newspaper circulating generally in the
relevant area, on television, on theradio

(4) A person must not contravene a restricted road use notice
erected or displayed under subsection (1), unless the person
has a reasonabl e excuse.

Maximum penalty—200 penalty units.

(5) A person must not unlawfully tamper with a restricted road
use notice erected or displayed under subsection (1).
Maximum penalty—200 penalty units.

(6) Neither the State nor the chief executive is liable for damage
or injury caused directly because of a contravention of a
declaration in force under subsection (1).

(7) Inthissection—
tamper, with a restricted road use notice erected or displayed
under subsection (1), includes—

(@) damage, deface or destroy the notice; and

(b) move or remove the notice; and

(¢) hinder the visibility of the notice.

47 Removal of materials etc.

D)

A person must not, without lawful excuse, damage, remove or
interfere with naturally occurring materials, stockpiles of
materials, watercourses, road works or ancillary works and
encroachments on a State-controlled road.

Maximum penalty—200 penalty units.

Page 70

Reprint 12H effective 1 July 2010



Transport Infrastructure Act 1994
Chapter 6 Road transport infrastructure
Part 5 Management of State-controlled roads

[s 48]

2)

A person must not deposit rubbish or abandon goods or
materials on a State-controlled road other than at places
approved by, and under conditions fixed by, the chief
executive.

Maximum penalty—200 penalty units.

48 Recovery of cost of damage

D)

2

3)

(4)

If—

(@ a person intentionally, recklessly or negligently causes
damage to road works or ancillary works and
encroachments on a State-controlled road, whether or
not an offence is committed; and

(b) the chief executive repairs the damage or replaces or
reconstructs as necessary the road works or ancillary
works and encroachments;

the person is liable to pay to the chief executive the cost of
repair, replacement or reconstruction.

If—
(8 thedamageis caused by the operation of avehicle; and

(b) the driver of the vehicle is unknown or can not be
located,

the person in whose name the vehicleisregistered isliable for
the costs of repair, replacement or reconstruction for which
the driver would be liable.

Subsection (2) does not apply if the vehicle was being used
without the agreement or knowledge of the person in whose
name the vehicle isregistered.

If—

(@ acourt finds a person guilty of an offence against this
Act; and

(b) in committing the offence, the person caused damage to
road works or ancillary works and encroachments,
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the court may, in addition to imposing a penalty, order the
person to pay an amount towards the cost of repairing the
damage.

49 Assessment of impacts on State-controlled roads from

certain activities

D

2

3)

(4)

This section appliesif—

(@ the chief executive considers the carrying on of an
activity prescribed under a regulation is having, or will
have, a significant adverse impact on a State-controlled
road; and

(b) the activity is not for—

(i) asignificant project under the Sate Devel opment
and Public Works Organisation Act 1971; or

(i) development declared under a planning scheme to
be assessable devel opment; or

(iif) development in an urban development area under
the Urban Land Development Authority Act 2007.

The chief executive may require the entity carrying out the
activity to provide information, within a reasonable time, that
will enable the chief executive to assess the impact.

After assessing the impact, the chief executive may decide to
do 1 or more of the following—

(@ give the entity a direction about the use of the road to
lessen the impact;

(b) require the entity—
(i) tocarry out works to lessen the impact; or
(if) to pay an amount as compensation for the impact.

The chief executive may require the works to be carried out or
the amount to be paid before the impact commences or
intensifies.
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49A

()

(6)

The amount required to be paid under subsection (3)(b)(ii) isa
debt payable to the chief executive and may be recovered in a
court of competent jurisdiction.

The regulation mentioned in subsection (1)(a)—

(& must contain aprocess under which the chief executive's
decision may be reviewed; and

(b) may contain aprocess for enforcing the decision.

Impact of particular development and State-controlled
roads

D)

2

3)

(4)

This section applies if the chief executive is an assessment
manager or a referral agency for a development application
made after the commencement of this section.

Also, this section has as its purpose ensuring—

(@ the efficient and safe management of State-controlled
roads; and

(b) that development addresses impacts on the development
from environmenta  emissions generated by
State-controlled roads.

Examples of environmental emissions—
air particles, fumes, light, noise

For performing the chief executive's functions as assessment
manager or referral agency, the chief executive must consider
the extent to which the proposed development satisfies the
purpose mentioned in subsection (2).

Subsection (3) is in addition to, and does not limit, the
Planning Act, section 282 and chapter 6, part 5, division 2.
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Division 2 Ancillary works and encroachments

and roadside facilities

Subdivision 1 General rules for ancillary works

50

and encroachments

Ancillary works and encroachments

D)

2

3

(4)

()

The chief executive may construct, maintain, operate or
conduct ancillary works and encroachments on a
State-controlled road.

The chief executive may, by gazette notice, decide that
specified ancillary works and encroachments must not be
constructed, maintained, operated or conducted on
State-controlled roads, or on State-controlled roads in a
specified district, without the written approval of the chief
executive.

A person must not construct, maintain, operate or conduct
ancillary works and encroachments on a State-controlled road
contrary to a notice under subsection (2).

Maximum penalty—200 penalty units.

Subsection (3) does not apply to the construction,
maintenance, operation or conduct of ancillary works and
encroachments on a State-controlled road if the construction,
mai ntenance, operation or conduct—

(@ conforms to requirements specified by the chief
executive by gazette notice; or

(b) is done as required by a contract entered into with the
chief executive.

An approva or requirements under this section may be
subject to conditions (including conditions about the payment
of fees and other charges) fixed by the chief executive.
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51

52

(6)

A thing is not done contrary to this section if it is permitted
under the Land Act 1994, the Transport Operations (Road
Use Management) Act 1995, the Urban Land Development
Authority Act 2007 or an Act about local government.

Presumptions about advertising notices

D
2

This section applies to a prosecution for an offence against
section 50(3) in relation to an advertising notice.

Each person whose product or service is advertised on the
notice istaken to maintain the notice, unless the person proves
the advertisement was placed without the person’s knowledge
or permission.

Alteration etc. of ancillary works and encroachments

D)

(2)

3)

(4)

If ancillary works and encroachments are constructed,
maintained, operated or conducted contrary to section 50
(Ancillary works and encroachments), the chief executive

may—
(@) cause them to be dtered, relocated, made safe or
removed; or

(b) for activities—direct that their conduct be altered or that
they stop being conducted.

A person who constructed, maintained or operated ancillary
works and encroachments contrary to section 50 is liable to
pay to the chief executive the cost of atering or relocating
them, making them safe or removing them.

If ancillary works and encroachments are removed under
subsection (1), the chief executive may cause them to be sold
or destroyed.

If the chief executive is of the opinion that ancillary works
and encroachments, or the use of ancillary works and
encroachments, that were constructed, maintained, operated
or conducted on a State-controlled road under an approval,
requirements or contract under section 50—
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()

(6)

(@) by themselves or with other factors—

(i) are creating or may in the future create a traffic
hazard; or

(if) arereducing or may in the future reduce safety; or

(iii) are having or may in the future have an adverse
effect on traffic operations; or

(b) require emergency action; or

(c) have become or may in the future become an obstacle to
the carrying out of road works on the road or to the
construction, augmentation, alteration or maintenance of
public utility plant on the road;

the chief executive may cause them to be, or direct that they
be, altered, relocated, made safe or removed or, for activities,
direct that their conduct be altered or that they stop being
conducted.

A person must comply with adirection under this section.
Maximum penalty—200 penalty units.

If ancillary works and encroachments are altered, relocated,
made safe or removed because of a direction under subsection
(4), the chief executive may enter into an agreement with the
owner of the ancillary works and encroachments for making a
contribution towards the cost of the alteration, relocation,
making safe or removal.

Subdivision 2 Special arrangements about access

53

Definitions

In this subdivision—
declaration has the meaning given by section 54(1).

land, adjacent to a State-controlled road, includes land that is
not adjacent to the road but is benefited by an easement,
registered under the Land Title Act 1994—

Page 76

Reprint 12H effective 1 July 2010



Transport Infrastructure Act 1994
Chapter 6 Road transport infrastructure
Part 5 Management of State-controlled roads

[s 54]

(@) that isover land that is adjacent to the road; and

(b) that starts at the boundary between the land mentioned
in paragraph (a) and the road.
owner includes alessee under the Land Act 1994.

permitted road access location means a permitted road access
location under a decision in force under section 62(1).

road access location means alocation on a property boundary
between land and aroad for the entry or exit of traffic.

State-controlled road includes a road or land that the chief
executive has notified the relevant local government in
writing is intended to become a State-controlled road.

54 Limited access roads

D

2

3)

(4)

The chief executive, by gazette notice complying with
sections 56 and 57, may declare part or al of a
State-controlled road to be a limited access road (a
declaration).

For each limited access road proposed to be declared, the
chief executive must make a policy about the application of
section 62 to access between the limited access road and
adjacent land.

For a State-controlled road that is a limited access road under
section 516(1), the chief executive may—

(@ develop a policy about the application of section 62 to
access between the road and adjacent land; and

(b) publish a gazette notice complying with section 57
about the policy.

If a gazette notice mentioned in subsection (1) or (3) is
published for alimited access road, the chief executive—

(& must ensurethereisawaysapolicy for the road while it
isalimited access road; and

Reprint 12H effective 1 July 2010 Page 77



Transport Infrastructure Act 1994
Chapter 6 Road transport infrastructure
Part 5 Management of State-controlled roads

[s 55]

(b) by gazette notice complying with section 57, may
replace the policy as it exists at any time for the road;
and

(c) without a gazette notice, may amend the policy under
section 58; and

(d) must apply the policy as made, amended or replaced.

55 Local government to be consulted on proposed
declaration or policy

The chief executive must, before giving effect to a proposal to

publish a gazette notice to make, amend or revoke a

declaration or to make, amend or replace apolicy for alimited

access road—

(& notify each local government, that the chief executive
considers is affected by the proposal, of the proposal;
and

(b) give each notified local government a reasonable
opportunity to make a submission to the chief executive
on the proposal.

56 Information in s 54 gazette notice about a declaration

(1) A gazette notice under section 54(1) must state the reasons for
the declaration.

2

The gazette notice must also state that any person whose
interests are affected by the declaration may—

@

(b)

(©)

under section 485—ask for the decision to make the
declaration (the original decision) to be reviewed by the
chief executive; and

under the Transport Planning and Coordination Act
1994, part 5, division 2—apply for the original decision
to be stayed; and

under the Transport and Planning Coordination Act
1994, part 5, divison 3—
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(i) appeal against the chief executive's decision on the
review (the reviewed decision) to the court stated
in schedule 3 for the decision; and

(ii) apply for the reviewed decision to be stayed.

57 Information in s 54 gazette notice about new or
replacement policy

(1) A gazette notice under section 54(1), (3)(b) or (4)(b) for a
limited access road must state the following—

(@

(b)

(©)
(d)

(€)

(f)

that there is a policy, that will be applied, about the
application of section 62 to access between the road and
adjacent land,;

if the policy is replacing another policy, that a policy
identified in the notice is being replaced,;

the text of section 61;
either—
(i) thetext of the policy; or

(i) anotice that the policy is available for inspection,
free of charge, during business hours at stated
places;

that the policy may be amended at any time without a
gazette notice if—

(i) the amendment merely changes or repeals specific
provision for 1 or more particular properties; and

(ii) the owner or occupier of each property has been
given written notice of the amendment;

that any person whose interests are affected by a policy,
or, if the policy is a replacement policy, any change of
the policy being replaced, may—

(i) under section 485—ask for the decision about the
policy to be applied (the original decision) to be
reviewed by the chief executive; and
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(i) under the Transport Planning and Coordination

Act 1994, part 5, division 2—apply for the original

decision to be stayed; and

(iii) under the Transport and Planning Coordination

Act 1994, part 5, division 3—

(A) appea against the chief executive's decision
on the review (the reviewed decision) to the
court stated in schedule 3 for the decision;
and

(B) apply for the reviewed decision to be stayed.

(2) If the policy for the limited access road is replacing another
policy, the rights mentioned in subsection (1)(f) of a person
mentioned in subsection (1)(f) are limited to any change the
policy makes to the replaced policy.

58 Amendment of policy for a limited access road in limited
circumstances

(1) The chief executive may amend a policy for alimited access,
as opposed to replacing the policy, if—

(@ the amendment is a mere change or repeal of a specific
provision for 1 or more particular properties; and

(b) the chief executive has given the owner or occupier of
each property written notice of the amendment.

(2) The written notice mentioned in subsection (1)(b) must—

(@) state the noticeis given under this section; and
(b) state the reasons for the decision; and
(c) be accompanied by an information notice for the
decision.
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59 Gazette notices must show location of limited access
road

A gazette notice under section 54 must contain enough
information to allow the location of the limited access road to
be identified, for example by including the following
information—

(@) the points a which the limited access road starts or
ends,

(b) itsaignment;

(c) the boundaries of the State-controlled road to which
limitation of accessisto be applied.

60 Advertisement of gazette notice

The publishing of a gazette notice under section 54 must be
advertised in anewspaper circulating in the area of the limited
accessroad, or if there is no newspaper circulating in the area,
in anewspaper circulating throughout the State.

61 Offence for limited access roads

A person must not construct or change a physical means of
entry or exit for traffic between land and a limited access road
without first obtaining a decision under section 62(1) that
authorises the construction or change.

Maximum penalty—200 penalty units.

62 Management of access between individual properties
and State-controlled roads

(1) The chief executive may, for 1 or more State-controlled roads
and particular adjacent land, on application by a person with
an interest in the land or the chief executive’'s own initiative,
make a written decision stating any of the following—

Reprint 12H effective 1 July 2010 Page 81



Transport Infrastructure Act 1994
Chapter 6 Road transport infrastructure
Part 5 Management of State-controlled roads

[s 62]

2)

(@

(b)
(©)
(d)
(€)
(f)
(9)

(h)

(i)

()
(k)

the location or locations at which access between the
land and the road is permitted (a permitted road access
location);

restrictions on the use of a permitted road access
location;

conditions on the use of a permitted road access
location;

where particular road access works, or a stated type of
road access works, must be situated;

conditions or restrictions on the use of road access
works;

that access at a location or locations is no longer
permitted;

that road access works for construction at a place must
be of a stated type, standard or extent or be constructed
in a stated way;

that either the type, construction or extent of existing
road access works must be changed in a way stated by
the chief executive or the use of the works must be
discontinued;

that all access between the road and the land is
prohibited or no longer prohibited;

that stated existing road access works must be removed
by the owner within a stated reasonable time;

without limiting paragraphs (f) to (j), that anything
mentioned in paragraphs (a) to (e) is changed or must be
changed as stated in the decision.

A condition or restriction under subsection (1) may, for
example, be any of the following—

(@
(b)

a prohibition on the use of the permitted road access
location or road access works by pedestrians,

a prohibition on turns by vehicles going in or out of the
land;
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(c) a redtriction on the type and number of vehicles the
owner, occupier or person who applied for the decision
may allow to use the permitted road access location;

(d) a requirement that the owner, occupier or person who
applied for the decision take reasonable, or stated
reasonable, steps to ensure the permitted road access
location is used by others in accordance with the
conditions;

(e) arestriction on when the permitted road access location
may be used.

(3) All or part of adecision may be limited to a stated period by
reference to time or circumstance.

(4) A decision must be consistent with any policy under section
54 that is applicable to the decision.

63 Chief executive may require additional information from
applicant

The chief executive may—

(& requirean applicant for adecision under section 62(1) to
give the chief executive any additional information the
chief executive reasonably needs to decide the
application; and

(b) refuse to consider the application until the applicant
gives the required information.

64 Decision under s 62(1) may impose construction or
financial obligation

A decision under section 62(1) made on application by a
person with an interest in the land, other than on an
application in compliance with adirection given under section
69, may include either or both of the following conditions—
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(@) that the applicant construct, pay for, or contribute to the
cost of, stated road access works to be constructed to a
stated standard;

(b) that the applicant maintain, pay for, or contribute to the
cost of, maintaining stated road access works to a stated
standard.

65 Limitation on new decisions under s 62(1)

If there is a permitted road access location for land, the chief
executive may make a new decision under section 62(1) for
the land on the chief executive's own initiative only if the
chief executive considers the permitted road access location,
road access works associated with it, or the use of ether of
them—

(@ by themselves, or with other factors—

(i) are creating or may in the future create a traffic
hazard; or

(if) arereducing or may in the future reduce safety; or

(iii) are having or may in the future have an adverse
effect on traffic operations; or

(b) require emergency action; or

(¢) has become or may in the future become an obstacle
to—

(i) the carying out of road works on a
State-controlled road; or
(i) the construction, augmentation, alteration or
maintenance  of  ancillaay  works  and
encroachments, or public utility plant, on a
State-controlled road.
66 Road access works within State-controlled road
(1) Toremovedoubt, it is declared that—
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(2)

)

(@) adecision under section 62(1) does not give rise to any
rights whether beneficial or otherwise in any property
that ison, or part of, a State-controlled road; and

(b) section 62 does not limit the chief executive’'s powers to
change, remove, construct or deal with road access
works to the extent they are on, or pat of, a
State-controlled road.

Also, it is declared that the chief executive is not obliged to
consider making or obliged to make a decision for a person
under section 62(1) in relation to road access works to the
extent they are on, or part of, a State-controlled road if none of
the following circumstances relevant to the decision exist—

(@ action by the chief executive in substance changing the
effect of a previous decision, binding on the person, in
force under section 62(1) about anything mentioned in
section 62(1)(a) to (c);

(b) action by the chief executive affecting a written
agreement under this Act between the chief executive
and the person bound by a decision under 62(1).

Subsection (2) does not limit the discretion of the chief
executive under section 62(1).

67 Notice of decision under s 62(1)

D

(1A)

(2)

If the chief executive makes a decision under section 62(1),
the chief executive must give written notice of the decision to
each of the following persons—

(@ theowner of theland;
(b) the occupier of the land;
(c) any person who may have applied for the decision.

However, subsection (1) does not apply if the decision was
made in conjunction with a devel opment approval.

The notice must state the following—
(@) thenoticeisgiven under this section;
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68

69

(b) thereasonsfor the decision;

(c) the person is bound by the decision because of section
70;

(d) thetext of section 70;

(e) that there is no guarantee of the continuation of road
access arrangements, as this depends on future traffic
safety and efficiency circumstances.

(2A) If the decision is not a decision sought by the person to whom

the written notice is given, the written notice must be
accompanied by an information notice for the decision.

(3) A person who has an interest in particular land may ask the
chief executive, in writing, to give the person a copy of any
decision in force under section 62(1) for the land.

(4) The chief executive must give the person the copy.

Other persons may, by notice, also become bound by a
decision under s 62(1)

(1) If aparticular person is not already bound by a decision under
section 62(1), the chief executive may—

(@ givethe person acopy of the decision and of section 70;
and

(b) notify the person, in writing, that the person is bound,
under this section, by the decision.

(2) A person notified under subsection (1) is bound by the
decision.

Direction to owner or occupier to apply for permitted road
access location

(1) This section applies to land adjacent to a State-controlled
road, if there is no decision in force under section 62(1) for
the land.
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(2) The chief executive may give a person who is the owner or
occupier of the land a written direction that the person must
do either or both of the following—

(8 within 28 days of the direction, apply under section
62(1) to have the chief executive make a decision about
access between the land and the State-controlled road;

(b) not use, or permit anyone else to use, any road access
location on any boundary between the land and the
State-controlled road until the person has applied to the
chief executive for adecision under section 62(1).

(3) The direction must state the penalty for not complying with
the direction.

(4) A person given adirection under subsection (2) must comply
with the direction.

Maximum penalty for subsection (4)—200 penalty units.

70 Offences about road access locations and road access
works, relating to decisions under s 62(1)

(1) This section applies to a person who has been given notice
under section 67 or 68 of a decision under section 62(1) about
access between a State-controlled road and adjacent land.

(2) A person to whom this section applies must not—

(@) obtain access between the land and the State-controlled
road other than at alocation at which accessis permitted
under the decision; or

(b) obtain access using road access works to which the
decision applies, if the works do not comply with the
decision and the noncompliance was within the person’s
control; or

(c) obtain any other access between the land and the road
contrary to the decision; or

(d) usearoad access location or road access works contrary
to the decision; or
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71

72

3)

(e) contravene acondition stated in the decision; or

(f) permit another person to do a thing mentioned in
paragraphs (a) to (e); or

(g) fail to remove road access works in accordance with the
decision.

Maximum penalty—200 penalty units.

However, subsection (2)(g) does not apply to a person who is
bound by the decision because of section 68.

Chief executive may take steps to prevent or deal with
contravention

D)

2)

The chief executive may take reasonable and necessary steps
to prevent, or protect the public from the consequences of, a
person’s contravention of section 70.

If the chief executive takes steps under subsection (1),
because a person contravenes or attempts to contravene
section 70, the chief executive may recover from the person as
a debt the reasonable costs of taking the steps.

Chief executive may supply or contribute to new access
arrangements

D

2)

This section applies if a decision under section 62(1) has an
effect mentioned in section 73(1) or (2), and section 74 does
not prevent the payment of compensation or remove the chief
executive' s liability to pay compensation.

The chief executive may enter into an agreement with the
owner, or the owner and the occupier, of the land for—

(@ the supply by the chief executive of, or a contribution
towards the supply by the chief executive of, aternative
road access works between the State-controlled road and
the adjacent land or between the adjacent land and
another road; or

Page 88

Reprint 12H effective 1 July 2010



Transport Infrastructure Act 1994
Chapter 6 Road transport infrastructure
Part 5 Management of State-controlled roads

[s 73]

(b) the carrying out, or a contribution towards the carrying
out, of other works in relation to the land.

73 Compensation

D)

(2)

3)

(4)

()

This section applies if a decision under section 62(1) has the
effect that all access between a State-controlled road and
particular adjacent land is prohibited and—

(@ thereis—

(i) no practical alternative road access location for the
land, that is, the land becomes effectively
landlocked; and

(i) no previous decision in force under section 62(1)
under which the land was effectively landlocked;
or

(b) there is a permitted road access location between the
land and the road, and paragraph (a) does not apply.

This section also appliesif a decision under section 62(1) has
the effect of changing in substance the effect of a previous
decision in force under section 62(1) about anything
mentioned in 62(1)(a) to (c) other than in a way that has the
effect mentioned in subsection (1).

However, this section only applies if the owner or occupier
claiming compensation is adversely affected by the decision
and—

(@ an agreement can not be reached with the chief
executive under section 72; or

(b) the chief executive decides it is not practicable to take
action under section 72.

The owner or occupier may recover as a debt from the chief
executive compensation for the diminution in value because
of the prohibition or change.

To remove doubt, it is declared that—
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(@ in deciding compensation, access to and from the land
that could be made available at other locations must be
taken into account; and

(b) compensation is not payable to the extent that the
diminution in value is attributable to a prohibition or
change that affects—

(i) thesupply of accessto and from atraffic stream; or

(i) road works mentioned in paragraph (b) of the
definition road access works.

74 Cases where compensation not payable

(1) Compensation is payable under section 73 to a person only if
aclamisgiven to the chief executive within 1 year after—
(@ theday when the relevant decision took effect; or
(b) the day when the person was first notified by the chief

executive of the decision;

whichever isthe later.

(2) However, the chief executive may allow aclaim to be made at
alater time.

(3) The chief executive is not liable to pay compensation for
action under this subdivision in relation to land if action is
taken to acquire the land.

(4) Also, the chief executiveis not liable to pay compensation for
the effect of a decision under section 62(1) made on an
application by a person with an interest in the land in any of
the following circumstances—

@ if—

(i) there is a proposed, ongoing or completed
development of the land that involves a material
change of use of premises or reconfiguring a lot;
and
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(i1) the development was taken into account in making
the decision, and the decison has the effect
mentioned in section 73(1)(a);

(b) if—

(i) there is a proposed, ongoing or completed
development of the land that—

(A) involvesamaterial change of use of premises
or reconfiguring alot; or

(B) has had or is likely to have a significant
impact on traffic safety or efficiency on the
State-controlled road to which the decision
relates; and

(i1) the development was taken into account in making
the decision, and the decison has the effect
mentioned in section 73(1)(b);

(c) if the decision has the effect mentioned in section 73(2).

(5) Subsection (4) applies whether or not the application results
from action taken under section 69.

(6) Inthissection—
devel opment see the Planning Act, section 7.
premises see the Planning Act, schedule 3.

75 Conditions in development approval
For sections 72 to 74, if—

(@ a development approval includes conditions about
access between land and a State-controlled road; and

(b) the conditions were included because of the chief
executive's response as a concurrence agency for the
development application; and

(c) the development approval has not lapsed under the
Planning Act;
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adecision, that includes the conditions, is taken to be in force
under section 62(1) for the proposed development of the land.

Subdivision 3 Roadside facilities

Roadside facilities

(1) The chief executive may supply, or enter into an agreement
with another person for the supply of, roadside service
centres, roadside rest facilities and other roadside businesses
adjacent to or near State-controlled roads.

(2) The agreement may include—

76
(@
(b)
Division 3
77

arrangements for supplying access to the facility from
the road; and

provision for payment of amounts to the chief executive,
whether by lump sum or annual rental, in consideration
for supplying the access or for supplying access to the
traffic stream.

Public utility plant on
State-controlled roads

Application of div 3
This division does not apply to—

(@
(b)
(©)

public utility plant constructed under the Electricity Act
1994; or

gas infrastructure, or the carrying out of gas
infrastructure work, under the Gas Supply Act 2003; or

water infrastructure, or the carrying out of water
infrastructure work, under the South-East Queensland
Water (Distribution and Retail Restructuring) Act 20009.

Page 92

Reprint 12H effective 1 July 2010



Transport Infrastructure Act 1994
Chapter 6 Road transport infrastructure
Part 5 Management of State-controlled roads

[s 78]

78

79

80

81

Location

For the purposes of this division, the location of public utility
plant on a State-controlled road includes the line, level and
boundary of the plant on the road.

Chief executive’s requirements for public utility plant

D)

2

The chief executive may, by written notice to the owner of
public utility plant on a State-controlled road, make
requirements about matters prescribed under a regulation in
relation to the plant.

The requirements may include the imposition of conditions,
including conditions about the payment of a fee or other
charge fixed by the chief executive.

Specification of chief executive’s requirements about
public utility plant

(1)

(2)

3

The construction, augmentation, alteration or maintenance of
public utility plant on a State-controlled road must be
undertaken in accordance with the chief executive's
requirements and at the expense of the owner of the plant.

Road works on a State-controlled road made necessary by the
construction, augmentation, ateration or maintenance of
public utility plant on a State-controlled road must be
undertaken in accordance with the chief executive's
requirements and at the expense of the owner of the plant.

Requirements mentioned in subsection (1) or (2) are to be
notified in writing to the owner of the plant within a
reasonable period.

Information by owner of public utility plant to chief
executive

(1) A person who wants to take action mentioned in section 80

(Specification of chief executive's requirements about public
utility plant) must give a written notice to the chief executive
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82

2)

3)

of the person’s intention to carry out work on a
State-controlled road within a reasonable time before taking
the action.

If public utility plant is constructed, augmented, altered or
maintained on a State-controlled road, the owner of the plant
must prepare records that adequately define the location of the
plant on the road at the time of the construction,
augmentation, alteration or maintenance of the plant.

The owner of public utility plant on a State-controlled road
must, if asked by the chief executive, supply information to
the chief executive to define adequately the location of the
plant in a specified area.

Maximum penalty for subsection (3)—40 penalty units.

Liability for damage or expenses

D)

Unless the chief executive otherwise agrees, the chief
executive is not liable for damage caused by the chief
executive to public utility plant on a State-controlled road if—

(@ the chief executive had, before the damage was caused,
asked for information under section 81(3) (Information
by owner of public utility plant to chief executive) from
the owner of the plant and—

(i) the owner had not, within a reasonable time,
complied with the request; and

(ii) the damage was caused because of the failure to
comply with the request; or

(b) information supplied to the chief executive under
section 81(3) does not define in adequate detall the
location of the plant and the damage was caused because
of the failure to define in adequate detail the location of
the plant; or

(c) thedamage was caused because of the plant having been
constructed, augmented, atered or maintained other
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than under the chief executive's requirements under this
division.
(2) If thechief executiveincurs additional expensein carrying out
road works on a State-controlled road because—

(@ theowner of public utility plant had not supplied within
a reasonable time information asked for by the chief
executive under section 81(3); or

(b) information supplied to the chief executive did not
define in adequate detail the location of public utility
plant; or

(c) public utility plant had not been constructed,
augmented, atered or maintained under the chief
executive's requirements,

the owner of the plant isliableto pay to the chief executive the
additional expense.

(3) If the construction of road works by or for the chief executive
requires the removal or replacement of public utility plant on
a State-controlled road, the chief executive can not be
compelled to approve the replacement or reconstruction of the
plant in its previous location and form.

(4) If the chief executive approves the replacement or
reconstruction of plant, the replacement or reconstruction
must be done under the chief executive's requirements.

83 Chief executive and owner of public utility plant may
share costs

The chief executive may arrange with the owner of public
utility plant (whether existing or proposed) for the sharing by
the chief executive and the owner of the cost of all or any of—

(@ acquisition of land associated with the plant; or

(b) construction, augmentation, alteration or maintenance of
the plant; or

(c) construction of road works affected by the plant;

Reprint 12H effective 1 July 2010 Page 95



Transport Infrastructure Act 1994
Chapter 6 Road transport infrastructure
Part 6 State toll road corridor land and franchised roads

[s 84]
including all necessary preliminary costs associated with the
acquisition, construction, augmentation, ateration or
maintenance.
Part 6 State toll road corridor land
and franchised roads
Division 1 Preliminary

84 Objectives of part
The objectives of this part are—

(@) to assist and encourage private investment in the
construction, maintenance and operation of road
transport infrastructure; and

(b) by theinvolvement of private investment, to enable road
transport infrastructure projects to be undertaken at an
earlier time than would otherwise be possible; and

(c) to provide an appropriate management structure for the
construction, maintenance and operation of road
transport infrastructure on acommercial basis.

Division 2 State toll road corridor land

84A  Declaration of land as State toll road corridor land

(1) The Minister may, by gazette notice, declare the following
land to be State toll road corridor land—

(@ non-freehold land (including aroad or reserve, or part of
aroad or reserve, under the Land Act 1994) on or within
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2

3)

(4)

()

(6)

(7)

which road transport infrastructure or rail transport
infrastructure is situated;

(b) land, not mentioned in paragraph (@), that is held by the
State.

The land must be—
(@ identified specifically in the gazette notice; or

(b) identified generally in the gazette notice, and identified
specifically in documents described in the gazette notice
and available to be read at an office of the department
mentioned in the gazette notice.

The declaration of land as State toll road corridor land may be
subject to conditions, included in the declaration under
subsection (1), the Minister considers necessary or desirable
in the circumstances.

The Minister must, in a declaration under subsection (1),
declare the terms for section 84C(5)(d) that are to apply to the
lease of the land to the State under section 84C(4)(a).

The terms mentioned in subsection (4) must—

(8 have been agreed to by the Minister administering the
Land Act 1994; and

(b) be consistent with section 84C(5)(a) to (c).

The Minister may, in a declaration under subsection (1),
declare that a stated interest in land declared to be State toll
road corridor land continues in relation to—

(@ the lease of the land to the State under section
84C(4)(a); or

(b) alease of the land by the State to another person under
section 84C(6).

In this section—

non-freechold land means non-freehold land under the Land
Act 1994.
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84B

State toll road corridor land on rail corridor land
(1) Thissection appliesif—

@
(b)

the Minister intends to declare land to be State toll road
corridor land under section 84A; and

alevel crossing is situated partly on the land and partly
on rail corridor land.

(2) Before making the declaration, the Minister must—

(@ consult with the railway manager, if any, for the rail
corridor land; and

(b) give the raillway manager a reasonable opportunity to
make submissions to the Minister about the intended
declaration.

(3) If the Minister decides to declare the land to be State toll road
corridor land, the declaration must also declare the part of the
rail corridor land on which the level crossing is partly situated
to be a common area (the common area) for the rail corridor
land and the State toll road corridor land.

(4) When the common areais declared—

(8 therelevant person may construct, maintain and operate
atoll road, and transport infrastructure relating to a toll
road, on the common areain away not inconsistent with
itsuse asrail corridor land; and
Examples for paragraph (a)—

» filling in apothole on atoll road
*  erecting asign about safety matters on atoll road

(b) the railway manager, if any, for the rail corridor land
may construct, maintain and operate a railway on the
common areain away not inconsistent with its use as a
toll road; and

(c) therailway manager and its agents or employees do not
have any liability for the toll road or its use or operation
on the common area.
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(5 Unless the relevant person and the railway manager, if any,
for therail corridor land otherwise agree—

(8 subject to section 251, the relevant person is responsible
for maintaining a toll road, and transport infrastructure
relating to atoll road, on the common area; and

(b) if thetoll road on the common area stops being used, the
relevant person is responsible for the cost of removing
road transport infrastructure from the common area and
restoring the railway.

(6) The State istaken not to be in breach of any of its obligations
in a sublease of the rail corridor land, whether entered into
before or after the commencement of this section, between the
State and the railway manager by—

(@ theMinister's declaration; or

(b) anything done by the chief executive under this chapter
for the common area.

(7) If adeclaration under section 84A includes a common area—

(@ the chief executive must, as soon as practicable, give a
copy of the gazette notice of the declaration to the
registrar of titles; and

(b) the registrar of titles must record the declaration on the
relevant lease of the rail corridor land to the State and
any affected sublease in the leasehold land register; and

(c) any existing common areaon the part of the rail corridor
land where the level crossing is situated is, on the
publication of the declaration, extinguished.

(8) Inthissection—

level crossing means a level crossing and its associated
infrastructure.

relevant person, for State toll road corridor land, means—
(@ thechief executive; or
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(b) if the State toll road corridor land has been leased under
section 84C(6)—the person to whom the land has been
leased.

84C Effect on land of State toll road corridor land declaration

(1)

2)

3)

(3A)

(3B)

(4)

()

If aroad or reserve, or part of a road or reserve, under the
Land Act 1994 is declared under section 84A to be State toll
road corridor land, the road or reserve, or the part—

(@) stopsbeing aroad or reserve under that Act; and
(b) becomes unallocated State land.

If alot, or part of a lot, under the Land Title Act 1994 is
declared under section 84A to be State toll road corridor land,
the lot or part becomes unallocated State land.

If land, other than land mentioned in subsection (1) or (2) or
unalocated State land, is declared under section 84A to be
State toll road corridor land, the land becomes unallocated
State land.

If, immediately before the declaration of land as State toll
road corridor land, public utility plant was |ocated on the land,
the declaration does not affect the ownership of the public
utility plant.

Subject to subsection (3A), land that becomes unallocated
State land under subsection (1), (2) or (3) is free of any
interest or obligation other than the interests in the land, if
any, continued under section 84A(6).

The Minister administering the Land Act 1994—

(8 istakento haveleased the State toll road corridor land to
the State under the Land Act 1994, section 17(2) when
the declaration is made; and

(b) must lodge a document evidencing the lease in the
leasehold land register.

Theleaseis—
(8 in perpetuity; and
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(b) if demanded, for arent of $1 ayear; and

(c) subject to the interests in the State toll road corridor
land, if any, continued in relation to the lease under
section 84A(6)(a); and

(d) on the terms stated in the declaration of the State toll
road corridor land under section 84A(4).

(6) The State may lease State toll road corridor land to another
person.

(6A) A person to whom the State has leased State toll road corridor
land, or a person who holds a lease under the lease from the
State, may lease the State toll road corridor land to another
person.

(7) Eachlease under subsection (6) or (6A) may include an option
to renew the lease.

(8) The terms of the lease under subsection (6), including an
option to renew the lease, and arenewed |lease are—

(8 to bedecided by the Minister; and

(b) subject to the interests in the State toll road corridor
land, if any, continued in relation to the lease under
section 84A(6)(b).

(99 TheLand Act 1994, sections 157, 183, 204, 211 and 336(2)(a)

and (c) do not apply to a lease or sublease of State toll road
corridor land.

(10) If an interest that is a registered interest is continued under
section 84A(6), the registrar of titles must record the interest
in the leasehold land register against the lease in relation to
which it is continued.

(11) Inthissection—
registered interest means—

(@) aninterest recorded in aregister kept under the Land Act
1994, section 276; or

(b) aregistered interest under the Land Title Act 1994.
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84D Compensation

D)
(2)

3)

Subsection (3) applies to a person who has an interest in land
declared to be State toll road corridor land under section 84A.

However, subsection (3) does not apply if the interest—
(@ iscontinued under section 84A(6); or
(b) isaninterest under a services contract for the land.

The person has a right to claim compensation under the
Acquisition of Land Act 1967, section 12(5A) and (5B) and
part 4 asif the interest were land taken by the State under that
Act.

(4) For applying the Acquisition of Land Act 1967 under

subsection (3)—

(@ the State isthe constructing authority; and

(b) for section 24(2A) of that Act, a claimant refersaclaim
for compensation to the Land Court by filing in the
office of the registrar of the court copies of the claim
given by the claimant to the State and the gazette notice
for the declaration; and

(c) thereference in section 24(5) of that Act to the date of
the gazette containing the gazette resumption notice
taking the land is taken to be a reference to the date of
the gazette containing the gazette notice for the
declaration.

(5) Other than as stated in this section, a person has no right to
compensation for the declaration of land as State toll road
corridor land under section 84A.

Division 3 Franchised roads
85 Power to enter into road franchise agreements

(1) The Minister may, for the State, enter into an agreement (a

road franchise agreement) with a person under which, or as
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(2)

3)

part of which, the person is to invest in the construction,
maintenance or operation of road transport infrastructure.

The agreement must be consistent with—

(@ the coordination plan; and

(b) the objectives of this Act; and

(c) thecurrent transport infrastructure strategies; and

(d) the obligations about government supported transport
infrastructure set out in section 9.

The agreement may include, for example—

(@ provisions about the ownership of the road transport
infrastructure; or

(b) provisions about tolls for the use of the road transport
infrastructure; or

(c) provisions about administration charges in relation to
tollsfor the use of the road transport infrastructure.

85A Franchised road on rail corridor land

D)

2

If, under section 85, the Minister intends to enter into a road
franchise agreement involving the construction, maintenance
or operation of a road, or part of a road, that crosses rall
corridor land and continues on the other side of the rall
corridor land, the Minister must—

(@ consult with the railway manager, if any, for the rail
corridor land; and

(b) give the rallway manager a reasonable opportunity to
make submissions to the Minister about the intended
declaration.

If the Minister enters into the road franchise agreement, the
Minister must, by gazette notice, declare the part of the rail
corridor land where it is crossed by the road to be a common
area (common area) for the rail corridor land and the
franchised road.
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)

(4)

©)

(6)

The declaration of the common area must be made as soon as
practicable after the Minister enters into the road franchise
agreement.

After the common areais declared—

(8 the franchisee may construct, maintain or operate a
franchised road on the common area in a way not
inconsistent with its use asrail corridor land; and

Examples for paragraph (a)—
» abridge or other structure over arailway

« abridge or other structure that allows the franchised road to
pass under the railway

(b) the railway manager, if any, for the rail corridor land
may construct, maintain and operate a railway on the
common area in away not inconsistent with its use as a
franchised road; and

(c) therailway manager and its agents or employees do not
have any liability for the franchised road or its use or
operation on the common area.

Unless the franchisee and the railway manager, if any, for the
rail corridor land otherwise agree—

(@) subject to section 251, the franchisee is responsible for
maintaining a franchised road on the common area; and

(b) if the franchised road on the common area stops being
used, the franchisee is responsible for the cost of
removing road transport infrastructure from the
common area and restoring the railway.

The State is taken not to be in breach of any of its obligations
in a sublease of the rail corridor land, whether entered into
before or after the commencement of this section, between the
State and the railway manager by—

(8 theroad franchise agreement; or

(b) anything done by the franchisee under this chapter for
the common area.
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(7) After the common areais declared—

(8 the chief executive must, as soon as practicable, give a
copy of the gazette notice of the declaration to the
registrar of titles; and

(b) theregistrar of titles must record the declaration on the
relevant lease of the rail corridor land to the State and
any affected sublease in the leasehold land register; and

(c) any existing common area on the part of the rail corridor
land where it is crossed by the franchised road is, on the
publication of the declaration, extinguished.

85B  Application of Queensland Heritage Act 1992 for
development for a franchised road

(1) This section applies to development for a franchised road if
the development is proposed to be carried out in relation to a
registered place under the Queensland Heritage Act 1992.

(2) The development is taken to be development proposed to be
carried out by the State to which section 71 of that Act
applies.

(3) Inthissection—

devel opment see the Planning Act, section 7.

86 Tabling of road franchise agreements

The Minister must table each road franchise agreement, and
each amendment of a road franchise agreement, in the
Legidative Assembly as soon as practicable after it is entered
into.

87 Report on operation of part

Each annual report of the department must include areport on
the operation of this part during the financial year to which the
report relates.

Reprint 12H effective 1 July 2010 Page 105



Transport Infrastructure Act 1994
Chapter 6 Road transport infrastructure
Part 6 State toll road corridor land and franchised roads

[s 88]

88 Recovery of money

If aroad franchise agreement provides that the Minister may
recover an amount from a franchisee, the amount may be
recovered as a debt payable by the franchisee to the State.

89 Rateability of land

D

(2)

In this section—

road franchise agreement land means land on which is
situated road transport infrastructure to which aroad franchise
agreement applies.

A regulation may provide that road franchise agreement land
is not rateable under the Local Government Act 2009 or the
City of Brisbane Act 1924.

90 Application of other provisions of this chapter

D

(2)

The provisions of parts 1 to 5, and regulations made for the
parts, apply to a franchised road as if it were a
State-controlled road.

A regulation may—

(@) prescribe changes to the way the provisions apply to a
particular franchised road; or

(b) declare that some of the provisions do not apply to a
particular franchised road.

91 Guarantees and undertakings

For the purpose of giving guarantees or undertakings to a
franchisee, the following sections of the Satutory Bodies
Financial Arrangements Act 1982 apply, with al necessary
changes and any changes prescribed by regulation, to the
franchisee asif the franchisee were a statutory body within the
meaning of the Act—
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. section 14 (Conditions precedent to financia
arrangements and other matters)

. section 16 (Guarantees for the State)
. section 18 (Requirement for security)

. section 19 (Guarantee may include waiver of immunity
and other provisions)

. section 20 (Guarantee not affected by transfer of
liability)

. part 3, division 3 (Consequences if payment required
under guarantee).

Part 7 Toll roads

Division 1 Preliminary

92 Definitions for pt 7
In this part—

designated vehicle means a vehicle, other than an exempt
vehicle, of atypeliable for atoll under a gazette notice under
section 93.

E toll system means an electronic system operated by a toll
road operator for the recording, or the recording and meeting,
of liability for atoll for use of the toll road.

prescribed time, for a notice given to a person under division
3, means 30 days, or the greater number of days stated in the
notice, after the notice is given.

toll road means aroad, or part of aroad, in relation to which a
toll has become payable for use of the road or part of the road,
under a declaration under section 93.
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toll road operator means—

(@ if therelevant toll road is the subject of aroad franchise
agreement—the person stated in the agreement as the
person who is to operate the toll road; or

(b) otherwise—the chief executive.

user administration charge, for a toll, means the user
administration charge set, under a gazette notice under section
93, for persons making payment of the toll other than in cash
or by use of atouch tag or the E toll system.

Division 2 Toll roads and toll payment

requirements

93 Tolls

D

(2)
3)

(4)

The Minister may, by gazette notice, declare a toll may be
payable for use of any of the following—

(@) a State-controlled road or part of a State-controlled
road;

(b) afranchised road or part of afranchised road;

(c) a road to be constructed under a road franchise
agreement;

(d) State toll road corridor land or part of State toll road
corridor land.

A declaration under subsection (1) must include notice of the
matters mentioned in schedule 5 for the toll road.

A toll may be set in away that applies differently—
(@) todifferent classes of vehicles; or
(b) by reference to stated exceptions or factors.

Subsection (3) does not limit schedule 5 or the Satutory
I nstruments Act 1992.
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93A

94

()

(6)

An administration charge, under a gazette notice under
subsection (1), for atoll must not be more than the reasonable
cost, under this division, of issuing a notice for, and
collecting, the unpaid toll and administration charge for the
toll.

A user administration charge, under a gazette notice under
subsection (1), for atoll must not be more than the reasonable
cost, under this division, of administering and collecting
payment of the toll.

Application of Queensland Heritage Act 1992 for
development for a toll road

D

(2)

3

This section applies to development for a toll road if the
development is proposed to be carried out in relation to a
registered place under the Queensland Heritage Act 1992.

The development is taken to be development proposed to be
carried out by the State to which section 71 of that Act

applies.
In this section—

development see the Planning Act, section 7.

Liability for toll and user administration charge and
satisfying the liability

D)

The driver of a designated vehicle entering, or on, atoll road
is liable, at each toll plaza through which the vehicle passes,
for—

(@ the toll payable at the toll plaza for the use of the toll
road by the vehicle; and

(b) if the driver satisfies the driver’s liability under
paragraph (a) other than in cash or by use of atouch tag
or the E toll system—the user administration charge for
thetoll.
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)

3

(3A)

(4)

The amount of any unpaid toll or user administration charge
may be recovered by the toll road operator as a debt from the
driver, subject to any applicable agreement made by the toll
road operator.

However, the driver is not liable to pay the amount of the user
administration charge for the toll if the toll is unpaid
because—

(@ the driver's transponder or other electronic device is
faulty through no fault of the driver and the driver is
unaware it isfaulty; or

(b) theEtoll systemisfaulty or otherwise inoperable.

The driver may satisfy the driver’sliability for the toll payable
at atoll plazaby—

(@ if apart of the toll plaza is designated by appropriate
signs as available for making a toll payment in
cash—making a payment in cash of the toll payable; or

(b) if apart of the toll plaza is designated by appropriate
signs as available for making atoll payment by using a
touch tag—using a touch tag as required by the toll road
operator; or

(c) if thereisan E toll only pay point at the toll plaza, or
another part of the toll plaza designated by appropriate
signs as available for using the E toll system—using the
E toll system as required under section 95(1); or

(d) if a gazette notice under section 93 provides another
way of making the payment—making the payment in
that way.

If the designated vehicle is at an E toll only pay point at the
toll plaza, the driver may satisfy the driver’s liability for the
toll only by using the E toll system in accordance with the
requirements of section 95(1).
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95 Using the E toll system

D)

2)

The following requirements apply for using the E toll system
to satisfy a driver’'s liability under section 94 for the toll
payable at atoll plaza—

(@ a properly operating transponder or other electronic
deviceisin, or fitted to, the designated vehicle;

(b) thetransponder or other device—

(i) was issued for a vehicle of the same type as the
designated vehicle; and

(ii) islinked to a valid account for the E toll system
operating for the toll road; and

(iii) properly activates the E toll system.

To remove doubt, it is declared that using the E toll system to
satisfy the liability of a designated vehicle's driver for the toll
payable at a toll plaza does not affect another contractual
obligation owed by the driver or another person to atoll road
operator under an applicable agreement made by the toll road
operator.

Example for subsection (2)—

The arrangements for a person’s account with a toll road operator may
provide that the person will be billed at the end of each month for all the
times the transponder issued to the person has been used at toll plazasin
the month.

Division 3 Failure to pay toll

96 Application of div 3

Thisdivision appliesif—
(@) adesignated vehicle passes through atoll plaza; and

(b) the driver does not, under section 94(3A), satisfy the
driver'sliability for the toll payable at the toll plaza.
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97 Definition for div 3

In this divison—

deferred toll amount means the total of the following
amounts—

(@ theamount of thetoll for which the driver’sliability was
not satisfied under section 94(3A);

(b) the amount of the administration charge for the toll.

98 Liability for administration charge in addition to unpaid
toll
(1) If this division applies to a driver, the driver immediately

2

becomes liable to pay the toll road operator, in addition to the
unpaid toll, the amount of the administration charge for the
toll.

However, the driver is not liable under subsection (1) to pay
the amount of the administration charge for the toll if the toll
isunpaid because—

(@ the driver’s transponder or other electronic device is
faulty through no fault of the driver and the driver is
unaware it is faulty; or

(b) theEtoll system isfaulty or otherwise inoperable.

99 Notice to vehicle’s registered operator

D)

2

The toll road operator may give a notice under this section
only if the toll road operator has not received the deferred toll
amount.

The toll road operator may give the registered operator of the
vehicle a written notice in the approved form requiring the
registered operator, within the prescribed time for the
notice—

(@ to pay thetoll road operator the deferred toll amount; or
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99A

(b)

to give the toll road operator the registered operator’'s
statutory declaration in the approved form containing
information that—

@ if the registered operator is an
individual—establishes, to the extent it is
reasonably practicable for the registered operator
to do so, that the registered operator was not the
driver; and

(i) gives the toll road operator all the help the
registered operator can reasonably give for
establishing the driver’'s name and address.

(3) The registered operator must comply with the notice given
under subsection (2) unless the registered operator has a
reasonable excuse.

Maximum penalty—15 penalty units.

(4) For giving the notice under subsection (2), the registered
operator’s address for service may be taken to be the address
recorded for the registered operator under the registration Act
applying to the designated vehicle's registration.

Corporation may be taken to be driver of vehicle
(1) Thissection appliesif the registered operator of the vehicle—

(@
(b)

is acorporation; and

fails to give the toll road operator al the help, under
section 99(2)(b)(ii), the registered operator can
reasonably give to enable the toll road operator to
establish the name and address of the driver of the
vehicle.

(2) Theregistered operator of the vehicle is taken to be the driver
of the vehicle for sections 94 and 98.
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100 Notice to information holder

D)

(2)

3)

(4)

The toll road operator may give a notice under this section
only if the toll road operator—

(@ hasnot received the deferred toll amount; and

(b) considers, on reasonable grounds, that a person (the
information holder) other than the vehicle's registered
operator has information that could help the toll road
operator establish the name and address of the driver.

The toll road operator may give the information holder a
written notice in the approved form requiring the information
holder, within the prescribed time for the notice, to give the
toll road operator a statutory declaration complying with
subsection (3).

The statutory declaration must—
(@ bemade by the information holder; and
(b) bein the approved form; and

(c) contain information giving the toll road operator all the
help the information holder can reasonably give for
establishing the driver’s name and address.

The information holder must comply with the notice given
under subsection (2) unless the information holder has a
reasonable excuse.

Maximum penalty for subsection (4)—215 penalty units.

101  Notice to person identified as driver

(1)

The toll road operator may give a notice under this section
only if the toll road operator—

(@ hasnot received the deferred toll amount; and

(b) considers, on reasonable grounds, that the toll road
operator has correctly identified the person (the
identified person) who was the driver.
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2)

3)

The toll road operator may give the identified person awritten
notice in the approved form requiring the identified person,
within the prescribed time for the notice—

(@ to pay thetoll road operator the deferred toll amount; or

(b) to give the toll road operator the identified person’s
statutory declaration in the approved form containing
information that—

(i) establishes, to the extent it is reasonably
practicable for the identified person to do so, that
the identified person was not the driver; and

(i) gives the toll road operator al the help the
identified person can reasonably give for
establishing the driver’s name and address.

The identified person must comply with the notice given
under subsection (2) unless the person has a reasonable
excuse.

Maximum penalty for subsection (3)—215 penalty units.

102  Statutory declarations for div 3

D

2)

A statutory declaration given by a person under this division
may, if appropriate, be supported by statutory declarations in
the approved form from other persons.

If a person required to give a statutory declaration under this
division is a body corporate, the statutory declaration must be
given by a person authorised to act for the body corporate.

103 Limit on offences

If this division applies more than once because of a failure to
pay atoll at each of 2 or moretoll plazason the 1 toll roadina
single journey, a person liable for an offence under this
division arising out of the journey may not be punished for
more than 1 offence.
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Division 4

Miscellaneous

104  Confidentiality

(1) A person must not, intentionally or recklessly, disclose, allow
access to, record or use personal information.

(2)

3

Maximum penalty—200 penalty units.

However, a person may disclose, allow access to, record or
use personal information—

(@
(b)

(©)

(d)

(€)

in the discharge of a function related to the
administration of this part; or

If authorised, expressly or impliedly—

(i) under another provision of this Act, or under
another Act; or

(ii) by theindividual whose identity is apparent, or can
reasonably be ascertained, from the personal
information; or

for a proceeding in a court or tribunal, if the persona
information is admissible as evidence in the proceeding;
or

if the purpose for which the action is taken is directly
related to the purpose for which the persona
information was obtained; or

if the person believes on reasonable grounds that the
action is necessary to prevent or lessen a serious and
imminent threat to the life or health of an individual.

In this section—

administration of this part includes the operation of a toll
road under this part.

personal information means information or an opinion,
including information or an opinion forming part of a
database, whether true or not, and whether recorded in a
material form or not, that—
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(@

(b)

has been gained or otherwise brought into existence—

(i)
(i)

through involvement in the administration of this
part; or

because of an opportunity provided by involvement
in the administration of this part; and

is about an individual whose identity is apparent, or can
reasonably be ascertained, from the information or
opinion.

105 Evidence and procedure
(1) For this part—

(@
(b)
(©)

it is not necessary to prove the appointment of an
officia; and

asignature purporting to be the signature of an official is
evidence of the signature it purports to be; and

a certificate stating any of the following matters is
evidence of the matter—

(i)
(if)
(iii)
(iv)
(V)
(vi)
(vii)

astated place was or was not atoll road or part of a
toll road;

a stated place was or was not atoll plaza or part of
atoll plaza;

a stated person was or was not recorded as the
registered operator of a stated vehicle;

a stated vehicle was or was not a designated
vehicle of a stated type;

the toll payablefor avehicle’'s use of atoll road has
not been paid;

the administration charge for a toll has not been
paid;

a statutory declaration required for division 3 was
or was not received,
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(viii)a recording is a recording of a type mentioned in
subsection (3).

(2) A certificate—

(& may relate to astated time or period of time; and

(b) if it is issued for a particular period, has the effect
mentioned in subsection (1)(c) for the entire period.

(3 A recording by a photographic, mechanical, electronic or
other device for the purpose of administering this part,
including for the operation of a toll road under this part, is
evidence—

(@ that the recording was made; and

(b) of the accuracy of the recording; and

(c) of the matters stated in the recording.

(4) For this section—
certificate means a certificate purporting to be signed by an
official.
official means—

(@ the chief executive, or a suitably qualified officer or
employee of the department acting under the authority
of the chief executive; or

(b) the chief executive officer, however named, of a toll
road operator, or a suitably qualified employee of the
toll road operator acting under the authority of the chief
executive officer.
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Part 8 Local government tollways

Division 1 Preliminary

105A Objectives of pt 8
The objectives of this part are—

(@ to provide a framework for the management and
operation of local government tollway corridor land;
and

(b) to ensure transport infrastructure on local government
tollway corridor land is—

(i) developed as anintegrated and affordable transport
system consistent with  public transport
infrastructure and the existing road network; and

(i1) integrated with the objectives of land use planning;
and

(ii1) provided in acoordinated and efficient way with an
acceptable level of community access; and

(iv) responsive to community needs and the challenges
of further growth; and

(v) financialy viable.

105B Definitions for pt 8
In this part—

approved tollway project means a tollway project approved
under section 105C(2) to be an approved tollway project.

compliance notice see section 105GC(2).

declaration, for a local government tollway, means a
declaration under section 105GA as in force from time to
time.

Reprint 12H effective 1 July 2010 Page 119



Transport Infrastructure Act 1994
Chapter 6 Road transport infrastructure
Part 8 Local government tollways

[s 105B]

designated vehicle means a vehicle, other than an exempt
vehicle, of atypein relation to which atoll is payable under a
notice under section 105ZB(1).

E toll system means an electronic system operated by a local
government tollway operator for the recording, or the
recording and meeting, of liability for a toll for use of the
local government tollway.

final notice see section 105GE(4).

local government franchised road means land to which a
local government tollway franchise agreement applies, and
includes facilities identified in the local government tollway
franchise agreement that are on or for the tollway and relate to
the operation or servicing of the tollway or facilities for
tollway users.

local government franchisee means a person with whom a
local government has entered into alocal government tollway
franchise agreement.

local government tollway see section 105GA(5).
local government tollway corridor land—
(@ for division 4—see section 105L; or

(b) otherwise—means land declared under section 105H to
be local government tollway corridor land.

local government tollway franchise agreement see section
105Y.

local government tollway infrastructure means transport
infrastructure relating to local government tollways.

local government tollway infrastructure works means works
done for—

(@ constructing local government tollway infrastructure or
things associated with local government tollway
infrastructure; or
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(b) maintaining local government tollway infrastructure or
things associated with local government tollway
infrastructure; or

(c) facilitating the operation of local government tollway
infrastructure or things associated with loca
government tollway infrastructure.

local government tollway operator, for a local government
tollway, means—

(&) if the local government tollway is the subject of alocal
government tollway franchise agreement—the person
stated in the agreement as the person who is to operate
the local government tollway; or

(b) otherwise—the relevant local government.

matter, in relation to a contravention, means any matter
arising because of the contravention.

prescribed time, for a notice given to a person under division
6, subdivision 3, means 30 days, or the greater number of days
stated in the notice, after the notice is given.

relevant notice see section 105GH(1).

revocation notice see section 105GD(2)(b).
schedule 5 step-in notice see section 105GF(2).
schedule 5A step-in notice see section 105GG(2).
suspension notice see section 105GD(2)(a).

tollway project means a project for the development and
construction of atollway, including local government tollway
infrastructure.

user administration charge, for a toll, means the user
administration charge set, under a notice under section
105ZB(1), for persons making payment of the toll other than
in cash or by use of the E toll system.
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Division 2

Approval of tollway project

105C Approval of tollway project

(1) A loca government may, by written notice given to the
Minister, ask the Minister for approval for atollway project.

(2)

3)

(4)

The Minister may, by written notice given to the loca
government, approve the tollway project to be an approved
tollway project.

Without limiting the matters to which the Minister may have
regard in deciding whether to approve a tollway project, the
Minister may have regard to the following matters—

(@

(b)

(©)

(d)
(€)

(f)

whether the tollway project is viable or likely to be
viable, including, for example, whether the tollway
under the tollway project will be economically,
financially and technically viable;

whether the funding of the tollway project is viable or
likely to be viable, including, for example, whether
funding of the tollway project provides the local
government with the best value for money outcome;

whether the tollway project—

(i) meetsan identified community need; and

(if) fitswith transport plans prepared by the State; and
(iii) isconsidered to be a priority by the State;

whether the tollway project has an impact on other
transport infrastructure policies, priorities and services;

whether there is an dternative road for which atoll is
not charged and that offers an acceptable level of
service;

the proposed methodology or strategy for charging tolls
for use of the tollway.

The approval of a tollway project may be subject to
conditions, included in the notice under subsection (2), about
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matters the Minister considers necessary or desirable in the
circumstances, including, for example, a matter mentioned in
subsection (3).

(5) Thissectionisin addition to and not in substitution for—

(@ the Sate Development and Public Works Organisation
Act 1971, or

(b) the Satutory Bodies Financial Arrangements Act 1982.

105E Minister may amend approval

(1) This section applies if the Minister is reasonably satisfied
there is a material change of a type mentioned in section
105Z0A to an approved tollway project.

(2) The Minister may, at any time during the currency of the
approval for the approved tollway project, amend the approval
by written notice given to the local government.

(3) The Minister may amend the approval by—
(& imposing a condition on the approval; or
(b) amending a condition on the approval; or
(c) removing acondition on the approval.
(4) For subsection (2), the Minister may amend the approval—

(@) because of a notice given under section 105Z0A of a
material change; or

(b) onthe Minister's own initiative.

(5) An amendment of an approval takes effect on the day the
notice of the amendment is given to the local government or
the later day stated in the notice.

105F When approval has effect
An approval under section 105C(2)—
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(@) startson the day the Minister gives the local government
written notice under that subsection about the approval;
and

(b) endson the earlier of the following days—

(i) the day the Minister declares, under section
105GA, the land the subject of the approved
tollway project to be alocal government tollway;

(if) the day the Minister revokes the approval.

Note—

For the way in which the power to revoke an approval is
exercisable, see the Acts Interpretation Act 1954, section
24AA.

Division 2A Local government tollway

Subdivision 1 Declaration

105G Request for declaration

D

2)
3)

A local government that has an approved tollway project may,
by written notice given to the Minister, ask the Minister to
declare a local government tollway for the approved tollway
project.

The request must be accompanied by a plan of the proposed
local government tollway.

After receiving the application and the plan, the Minister may,
by written notice given to the local government, ask the local
government to give the Minister, within the reasonable time
stated in the notice—

(@ further information or documents about the approved
tollway project or proposed local government tollway;
or
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(4)

(b) arevised plan or another plan for the local government
tollway.

If the local government does not comply with a request made
under subsection (3), the Minister may make the decision
about the declaration without the further information or
document or revised or other plan.

105GA Declaration

(1)

(2)

3)

(4)

If the Minister receives a request under section 105G, the
Minister may, by gazette notice, declare that any of the
following is alocal government tollway—

(@ aloca government franchised road or part of a local
government franchised road;

(b) local government tollway corridor land or part of local
government tollway corridor land.

Without limiting the matters to which the Minister may have
regard in deciding whether to declare a local government
tollway for an approved tollway project, the Minister may
have regard to the following matters—

(8 whether there have been any material changes to the
approved tollway project;

(b) whether the local government has complied with
conditions to which, under division 2, the approved
tollway project is subject;

(c) whether the local government has complied with all
other requirements relevant to the approved tollway
project under an Act.

The Minister may, by the gazette notice mentioned in
subsection (1), impose the conditions that the Minister
considers necessary in the circumstances on the declaration of
alocal government tollway.

A condition must be about a matter mentioned in schedule 5
or 5A.
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()

In this section, a local government tollway means a local
government tollway declared under this section and, if the
context permits, includes the maintenance or operation of the
local government tollway.

105GB Amendment etc. of declaration or conditions at request
of local government

D)

)

3

(4)

A local government for which the declaration of a local
government tollway has been made may, by written notice
given to the Minister, ask the Minister—

(@ to amend the description of the local government
tollway because the boundaries of the land described in
the declaration are not stated with adequate certainty; or

(b) toamend the declaration by including additional land in,
or omitting land from, the declaration; or

(c) to impose, amend or remove a condition on the
declaration about a matter mentioned in schedule 5 or
5A.

A reguest under subsection (1)(a) or (b) must be accompanied
by a plan of the local government tollway, identifying the land
for which the amendment is sought.

The Minister may, by gazette notice, amend the declaration as
the Minister considers necessary or desirable in the
circumstances.

If the local government makes a request under subsection
(2)(c), the Minister may, by gazette notice—

(@ if the request relates to a condition mentioned in
schedule 5—impose, amend or remove a condition on
the declaration about a matter mentioned in schedule 5
asthe Minister considers necessary or desirable; or

(b) if the request relates to a condition mentioned in
schedule 5A—impose, amend or remove a condition on
the declaration about a matter mentioned in schedule 5A
as the Minister considers necessary or desirable.
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(5 Anamendment of adeclaration or the imposition, amendment
or removal of a condition under this section—

(& if the amendment relates to a request under subsection
(1D (a)—is taken to have had effect from the day on
which the declaration of the local government tollway
took effect; or

(b) otherwise—takes effect from the day the gazette notice
is published.

Subdivision 2 Compliance with conditions of
declaration

105GC Compliance notice

(1) This section applies if the Minister reasonably believes a
condition imposed on a declaration of a local government
tollway is being, or has been, contravened by—

(@ thelocal government; or

(b) if the local government has entered into a loca
government tollway franchise agreement for the
tollway—the local government franchisee.

(2) The Minister may give the local government a notice (a
compliance notice) requiring the local government—

(@ if the loca government is contravening, or has
contravened, the condition—

(i) to stop contravening the condition; or

(if) to stop contravening the condition and rectify the
matter; or

(iii) torectify the matter; or

(b) if the local government franchisee is contravening, or
has contravened, the condition—
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(i) to ensure the local government franchisee stops
contravening the condition; or

(i) to ensure the local government franchisee stops
contravening the condition and the loca
government to rectify, or ensure the local
government franchisee rectifies, the matter; or

(i) to rectify, or ensure the local government
franchisee rectifies, the matter.

(3) The compliance notice must state the following—

@

(b)
(©)
(d)

()

that the Minister believes the local government or local
government franchisee is contravening, or has
contravened, a condition imposed on the declaration of
the local government tollway;

the condition the Minister believesis being, or has been,
contravened;

briefly, how it is believed the condition is being, or has
been, contravened;

if the notice requires the local government to rectify, or
ensure the local government franchisee rectifies, a
matter—

(i) the matter the Minister believes is reasonably
capable of being rectified; and

(i1) the steps the local government must take to rectify,
or ensure the local government franchisee rectifies,
the matter; and

(iii) the stated reasonable period, not less than 7 days
after the day the compliance notice is given, in
which the local government must take the steps or
ensure the local government franchisee has taken
the steps,

that if the contravention continues or the matter is not
rectified as required, the Minister may take action
described in the notice under section 105GD, 105GF or
105GG.
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(4) If the local government has entered into a local government
tollway franchise agreement for the local government tollway,
the Minister must also give a copy of the compliance notice to
the local government franchisee.

(5) The local government must, as required by the compliance
notice and unless the local government has a reasonable
excuse—

(a8 stop contravening the condition or rectify the matter; or

(b) ensure the loca government franchisee stops
contravening the condition or rectifies the matter.

105GD Failure to comply with compliance notice if no local
government tollway franchise agreement

(1) Thissection appliesif—

(8 the Minister has given aloca government a compliance
notice; and

(b) the local government fails to stop contravening the
condition, or fails to rectify the matter, as required by
the compliance notice; and

(c) thelocal government—

(i) has not entered into a local government tollway
franchise agreement for the local government
tollway; or

(i) has entered into a local government tollway
franchise agreement for the loca government
tollway but the agreement has ended.

(2) TheMinister may—

(@ by written notice (a suspension notice) given to the
local government, declare that atoll stops being payable
for the use of the local government tollway for a period
stated in the notice; or

(b) givetheloca government a notice (arevocation notice)
that states the following—
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(i)

(i)

(iii)

(iv)

(v)

that the Minister believes the local government has
failed to stop contravening the condition, or failed
to rectify the matter, as required by the compliance
notice;

briefly, how it is believed the local government has
failed to stop contravening the condition, or failed
to rectify the matter, as required by the compliance
notice, including any of the matters mentioned in
section 105GC(3) that are till relevant for the
revocation notice;

the steps the local government must take to stop
contravening the condition or rectify the matter;

the stated reasonable period, not less than 7 days
after the day the revocation notice is given, in
which the contravention must stop or the matter
must be rectified;

that if, within the stated reasonable period, the
contravention does not stop or the matter is not
rectified, the Minister intends to revoke the
declaration of the local government tollway.

(3) The loca government must comply with the revocation
notice, unless the local government has a reasonable excuse.

105GE Effect of revocation notice or suspension notice
(1) Subsection (2) appliesif—

@
(b)

the Minister gives a loca government a revocation
notice; and

the local government fails to stop contravening the
condition or failsto rectify the matter, asrequired by the
revocation notice.

(2) The Minister may, by gazette notice, revoke the declaration of
the local government tollway.
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(3) A gazette notice under subsection (2) takes effect from the
day the gazette notice is published or the later day stated in the
gazette notice.

(4) As soon as practicable after revoking a declaration under
subsection (2), the Minister must give the local government a
notice (afinal notice) about the revocation of the declaration.

(5) If the Minister gives the local government a suspension
notice—

(@ the suspension notice has effect for the period stated in
the suspension notice; and

(b) apersonisnot liable, under section 105ZC, to pay atoll
for the use of the local government tollway for the
period.

105GF Failure to comply with compliance notice for schedule 5
condition

(1) Thissection appliesif—

(@ aloca government has entered into alocal government
tollway franchise agreement for the local government
tollway; and

(b) the Minister has given the local government a
compliance notice; and

(c) the local government or local government franchisee
fails to stop contravening the condition, or fails to
rectify the matter, as required by the compliance notice;
and

(d) thecondition is a condition mentioned in schedule 5.

(2) The Minister may give the local government a notice (a
schedule 5 step-in notice) that states the following—

(8 that the Minister believes the local government or local
government franchisee has failed to stop contravening
the condition, or failed to rectify the matter, as required
by the compliance notice;
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(b) briefly, how it is believed the local government or local
government franchisee has failed to stop contravening
the condition, or failed to rectify the matter, as required
by the compliance notice, including any of the matters
mentioned in section 105GC(3) that are still relevant for
the schedule 5 step-in notice;

(c) the stepsthelocal government must take—

(i) to stop contravening the condition or to rectify the
matter; or

(i) to ensure the local government franchisee stops
contravening the condition or rectifies the matter;

(d) the stated reasonable period, not less than 7 days after
the day the schedule 5 step-in notice is given, in which
the contravention must stop or the matter must be
rectified,

(e) that if, within the stated reasonable period, the
contravention does not stop or the matter is not rectified,
the chief executive may exercise powers under
subsection (4).

(3) The local government must, as required by the schedule 5
step-in notice and unless the local government has a
reasonable excuse—

(8 stop contravening the condition or rectify the matter; or

(b) ensure the loca government franchisee stops
contravening the condition or rectifies the matter.

(4) If the local government fails to comply with the schedule 5
step-in notice, the chief executive may exercise the powers of
the local government under the local government tollway
franchise agreement for the purpose of, and only for the
purpose of, enforcing the local government’s rights under the
agreement in relation to the contravention of the condition.

(5) The chief executive may exercise rights under subsection
(4)—

(@) asif the chief executive were—
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(i) aparty to the local government tollway franchise
agreement in place of the local government; and

(i) subject to the requirements imposed on the
exercise of the rights by any agreement the local
government has made with a financier in relation
to the local government tollway; and

(iii) entitted to al the indemnities, benefits and
protectionsin favour of the local government under
the local government tollway franchise agreement
or any ancillary agreement between the local
government and the local government franchisee or
the local government franchisee’s financiers; and

(b) without relieving the local government from any of its
obligations and responsibilities under the local
government tollway franchise agreement.

(6) If the chief executive incurs costs, losses or expenses because
of the exercise of powers under subsection (4), the amount of
the costs, |osses or expenses—

(@) s adebt payable to the State by the local government;
and

(b) may be recovered as a debt by action against the local
government.

(7) The Minister must also give a copy of the schedule 5 step-in
notice to the local government franchisee.

105GG Failure to comply with compliance notice for
schedule 5A condition
(1) Thissection appliesif—

(@ aloca government has entered into alocal government
tollway franchise agreement for the local government
tollway; and

(b) the Minister has given the local government a
compliance notice; and
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(2)

3

(4)

(c) the local government fails to stop contravening the
condition, or fails to rectify the matter, as required by
the compliance notice; and

(d) thecondition isa condition mentioned in schedule 5A.

Note—

The notice would not mention the local government franchisee because
the conditionsin schedule 5A apply only to the local government.

The Minister may give the local government a notice (a
schedule 5A step-in notice) that states the following—

@

(b)

(©
(d)

(€)

that the Minister believes the local government has
failed to stop contravening the condition, or failed to
rectify the matter, as required by the compliance notice;

briefly, how it is believed the loca government has
failled to stop contravening the condition, or failed to
rectify the matter, as required by the compliance notice,
including any of the matters mentioned in section
105GC(3) that are still relevant for the schedule 5A
step-in notice;

the steps the local government must take to stop
contravening the condition or to rectify the matter;

the stated reasonable period, not less than 7 days after
the day the schedule 5A step-in notice is given, in which
the contravention must stop or the matter must be
rectified,

that if, within the stated reasonable period, the
contravention does not stop or the matter is not rectified,

the chief executive may take steps to stop the
contravention or rectify the matter.

The local government must, as required by the schedule 5A
step-in notice, stop contravening the condition or rectify the
matter, unless the local government has a reasonable excuse.

If the local government fails to comply with the schedule 5A
step-in notice, the chief executive may take the steps the chief
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executive considers necessary to stop the contravention or
rectify the matter.

(5) If the chief executive incurs costs, losses or expenses because
of taking steps under subsection (4), the amount of the costs,
losses or expenses—

@
(b)

is a debt payable to the State by the local government;
and

may be recovered as a debt by action against the local
government.

Subdivision 3 Appeal

105GH Decision by Minister in relation to notice

(1) This section applies if the Minister decides to give a loca
government any of the following notices (arelevant notice)—

@
(b)
(©)
(d)
(€)
(f)

a compliance notice;

a suspension notice;
arevocation notice;

afinal notice;

aschedule 5 step-in notice;
aschedule 5A step-in notice.

(2) Therelevant notice must state—

(@)
(b)

that the local government may appeal against the
decision; and

that, under the Transport Planning and Coordination
Act 1994, part 5, division 3, as applied under section

105G, the local government may ask for the decision to
be stayed.
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105Gl Appeal against decision

(1) This section appliesif alocal government is given a relevant
notice.

(2) The loca government may appeal to the Supreme Court
against the Minister’s decision to give the relevant notice.

(3) The Transport Planning and Coordination Act 1994, part 5,
division 3—

@

(b)

Division 3

appliesto the appeal asif—

(i) references in the division to the chief executive
were references to the Minister; and

(i) references in the division to a reviewed decision
were references to the decision; and

(iii) referencesin the division to an appeal court or the
appeal court were referencesto the Supreme Court;
and

provides—

(i) for the procedure for the appeal and theway itisto
be disposed of; and

(i) that the decision may be stayed by the local
government by applying to the Supreme Court.

Local government tollway corridor
land

105H Declaration of land as local government tollway corridor

land

(1) A loca government that has an approved tollway project or
local government tollway may ask the Minister to declare any
of the following land to be local government tollway corridor
land—

(@

land acquired by the local government for the approved
tollway project or local government tollway, including
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under the Transport Planning and Coordination Act
1994, section 28D;

(b) landthat isaroad under the Land Act 1994, other than a
State-controlled road;

(c) land, not mentioned in paragraph (@) or (b), held by the
local government;

(d) land, not mentioned in paragraph (b), held by the State.
(1A) A request under subsection (1) must be accompanied by—

(@ asurvey plan of the local government tollway corridor
land for the approved tollway project or loca
government tollway that—

(i) shows the local government tollway corridor land
asit will exist if the declaration is made; and

(if) identifies the land for which the declaration is
sought; and

(b) if the request relates to a local government tollway—a
request under section 105GB(1)(a) or (b) to amend the
declaration of the loca government tollway in
accordance with the proposed declaration of the local
government tollway corridor land.

(2) If asked to declare land mentioned in subsection (1)(a) to be
local government tollway corridor land, the Minister must, by
gazette notice, declare the land to be local government tollway
corridor land.

(3) If asked to declare land mentioned in subsection (1)(b), (c) or
(d) to be local government tollway corridor land, the Minister
may, by gazette notice, declare the land to be loca
government tollway corridor land.

(4) However, the Minister must make a declaration under
subsection (2), or may make a declaration under subsection
(3), only if the Minister is satisfied the local government has
complied with—
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(5)

(6)

(")

(8)

(9)

(@ all conditions to which, under this Act, the approved
tollway project or the declaration of aloca government
tollway is subject; and

(b) all other requirements relevant to the approved tollway
project or the declaration of alocal government tollway
under an Act.

The land must be—
(&) identified specifically in the gazette notice; or

(b) identified generally in the gazette notice, and identified
specifically in documents described in the gazette notice
and available to be read at the local government’s public
office.

The declaration of land as local government tollway corridor
land may be subject to conditions, included in the declaration
under subsection (2) or (3), the Minister considers necessary
or desirable in the circumstances.

The Minister must, in a declaration under subsection (2) or
(3), declare the terms for section 105J(5)(d) that are to apply
to the lease of the land to the State under section 105J(4)(a).

The terms mentioned in subsection (7) must—

(& have been agreed to by the Minister administering the
Land Act 1994; and

(b) be consistent with section 105J(5)(a) to (c).

The Minister may, in adeclaration under subsection (2) or (3),
declare that a stated interest in land declared to be local
government tollway corridor land continues in relation to—

(@ the lease of the land to the State under section
105J(4)(a); or

(b) thelease of theland to alocal government under section
105J(6).
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1051 Local government tollway corridor land on rail corridor

land

D)

(2)

3)

(4)

()

This section applies if, under section 105H, the Minister
intends to declare a road, or part of a road, that crosses rail
corridor land and continues on the other side of the rall
corridor land to be local government tollway corridor land.

Before making the declaration, the Minister must—

(@ consult with the railway manager, if any, for the rail
corridor land; and

(b) give the railway manager a reasonable opportunity to
make submissions to the Minister about the intended
declaration.

If the Minister decides to declare the road, or part of the road,
to be local government tollway corridor land, the declaration
under section 105H(2) or (3) must aso declare the part of the
rail corridor land where it is crossed by the road to be a
common area (common area) for therail corridor land and the
local government tollway corridor land.

The declaration of a common area may be subject to
conditions, included in the declaration under section 105H(2)
or (3), the Minister considers necessary or desirable.

When the common area is declared—

(@ the local government for whom the declaration of the
local government tollway corridor land is made may
construct, maintain and operate a local government
tollway on the common area in a way not inconsi stent
withitsuse asrail corridor land; and

Examples for paragraph (a)—
« abridge or other structure over arailway

e abridge or other structure that allows the tollway to pass
under the railway

(b) the railway manager, if any, for the rail corridor land
may construct, maintain and operate a railway on the
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(6)

(")

(8)

common areain away not inconsistent with its use as a
local government tollway; and

(c) therailway manager and its agents or employees do not
have any liability for the local government tollway or its
use or operation on the common area.

Unless the local government and the railway manager, if any,
for therail corridor land otherwise agree—

(@ subject to section 251, the loca government is
responsible for maintaining a local government tollway
on the common area; and

(b) if the local government tollway on the common area
stops being used, the local government is responsible for
the cost of removing local government tollway
infrastructure from the common area and restoring the
railway.

The State is taken not to be in breach of any of its obligations
in a sublease of the rail corridor land, whether entered into
before or after the commencement of this section, between the
State and the railway manager by—

(@ theMinister's declaration; or

(b) anything done by the local government for the common
area.

If a declaration under section 105H(2) or (3) includes a
common area—

(@ the chief executive must, as soon as practicable, give a
copy of the gazette notice of the declaration to the
registrar of titles; and

(b) the registrar of titles must record the declaration on the
relevant lease of the rail corridor land to the State and
any affected sublease in the leasehold land register; and

(c) any existing common area on the part of the rail corridor
land where it is crossed by the road is, on the publication
of the declaration, extinguished.
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105J Effect on land of local government tollway corridor land
declaration

D)

2)

3)

(3A)

(4)

()

If a road, or part of a road, under the Land Act 1994 is
declared under section 105H to be local government tollway
corridor land, the road or part—

(@) stopsbeing aroad under that Act; and
(b) becomes unallocated State land.

If alot, or part of a lot, under the Land Title Act 1994 is
declared under section 105H to be local government tollway
corridor land, the lot or part becomes unallocated State land.

If land, other than land mentioned in subsection (1) or (2) or
unallocated State land, is declared under section 105H to be
local government tollway corridor land, the land becomes
unallocated State land.

Subject to section 105M, land that becomes unallocated State
land under subsection (1), (2) or (3) is free of any interest or
obligation other than the interestsin the land, if any, continued
under section 105H(9).

The Minister administering the Land Act 1994—

(a8 is taken to have leased the local government tollway
corridor land to the State under the Land Act 1994,
section 17(2) when the declaration is made; and

(b) must lodge a document evidencing the lease in the
leasehold land register.

Theleaseis—
(& in perpetuity; and
(b) if demanded, for arent of $1 ayear; and

(c) subject to the interests in the local government tollway
corridor land, if any, continued in relation to the lease
under section 105H(9)(a); and

(d) on the terms stated in the declaration of the local
government tollway corridor land under section
105H(7).
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(6)

(7)

(8)

(9)

(10)

(11)

(12)

(13)

(14)

The State must lease local government tollway corridor land
to the local government that asked, under section 105H, for
the land to be declared to be loca government tollway
corridor land.

The lease under subsection (6) may include an option to
renew the lease.

The terms of the lease under subsection (6), including an
option to renew the lease, and arenewed |lease are—

(& tobedecided by the Minister; and

(b) subject to the interests in the land, if any, continued in
relation to the lease under section 105H(9)(b).

Thelocal government may lease the local government tollway
corridor land to another person for use as a tollway.

A person to whom the local government has leased the local
government tollway corridor land, or a person who holds a
lease under the lease from the local government, may lease the
local government tollway corridor land to another person.

Each lease under subsection (9) or (10) may include an option
to renew the lease.

The terms of each lease under subsection (9) or (10),
including an option to renew the lease, and a renewed lease
are to be decided by the lessor and lessee but must be
consistent with any conditions imposed on the approved
tollway project under an Act.

If an interest that is a registered interest is continued under
section 105H(9), the registrar of titles must record the interest
in the leasehold land register against the lease in relation to
which it is continued.

In this section—
registered interest means—

(@ aninterest recorded in aregister kept under the Land Act
1994, section 276; or

(b) aregistered interest under the Land Title Act 1994.
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105JA Compensation

D)

2

3)

(4)

()

Subsection (3) applies to a person who has an interest in land
declared to be local government tollway corridor land under
section 105H.

However, subsection (3) does not apply if the interest—
(@ iscontinued under section 105H(9); or
(b) isaninterest under a services contract for the land.

The person has a right to claim compensation under the
Acquisition of Land Act 1967, section 12(5A) and (5B) and
part 4 asif the interest were land taken by the State under that
Act.

For applying the Acquisition of Land Act 1967 under
subsection (3)—

(@ the Stateisthe constructing authority; and

(b) for section 24(2A) of that Act, a claimant refersaclaim
for compensation to the Land Court by filing in the
office of the registrar of the court copies of the claim
given by the claimant to the State and the gazette notice
for the declaration; and

(c) thereference in section 24(5) of that Act to the date of
the gazette containing the gazette resumption notice
taking the land is taken to be a reference to the date of
the gazette containing the gazette notice for the
declaration.

Other than as stated in this section, a person has no right to
compensation for the declaration of land as local government
tollway corridor land under section 105H.

105K Relationship with other Acts

The following provisions do not apply to any lease or
sublease, under section 105J, of local government tollway
corridor land—
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(@ the Land Act 1994, sections 157, 183, 204, 211 and
336(2)(a) and (c);
(b) the Local Government Act 1993, sections 491 and 492;
(c) the City of Brisbane Act 1924, section 46H.
Division 4 Public utility plant

Subdivision 1 Preliminary

105L Definition for div 4
In this division—
local government tollway corridor land means local
government tollway corridor land that, immediately before it

was declared under this chapter to be local government
tollway corridor land, was aroad or part of aroad.

Subdivision 2 Ownership of public utility plant

105M Retention of ownership of public utility plant

(1) This section applies if, immediately before the declaration of
land as local government tollway corridor land, public utility
plant was located on the land.

(2) The declaration does not affect the ownership of the public
utility plant.
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Subdivision 3 Powers of public utility provider on

local government tollway corridor
land

105N Public utility plant on local government tollway corridor

land

D

(2)

3)
(4)

()

A public utility provider may do the following things on local
government tollway corridor land—

(@ build, replace or take away, or ater, other than for
maintenance or repair, its public utility plant;

(b) maintain or repair, or alter, for maintenance or repair, its
public utility plant;

(c) take reasonable steps to stop obstruction or potential
obstruction to, or interference or potential interference
with, its public utility plant.

However, the public utility provider may do things mentioned
in subsection (1) only with the written agreement of the local
government for whom the declaration of the local government
tollway corridor land was made.

The loca government must not unreasonably withhold
agreement.

However, the local government may impose conditions on the
agreement—

(@ to ensure the safety of persons doing things mentioned
in subsection (1); or

(b) to require persons doing things mentioned in subsection
(1) to undergo training.

Despite subsection (2), a public utility provider may, if acting
in the interests of public safety, carry out urgent maintenance
of its public utility plant on local government tollway corridor
land without the written agreement of the local government.
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(6)

(7)

However, the public utility provider may carry out urgent
maintenance under subsection (5) only if the public utility
provider—

(@ makes all reasonable attempts to obtain the ora
agreement of the chief executive officer of the local
government to the carrying out of the maintenance; and

(b) whether or not the chief executive officer’s oral
agreement is obtained, acts as quickly as possible to
advise the local government of the details of the
maintenance being carried out.

Building or altering public utility plant under subsection
(1)(a) does not affect the ownership of the public utility plant.

Subdivision 4 Obligations of public utility provider

1050 Local government must give public utility provider
information

D

2)

This section applies if a public utility provider asks, in
writing, the local government for information about lines and
levels for planned local government tollway infrastructure on
local government tollway corridor land.

Thelocal government must give the public utility provider the
information about the lines and levels necessary to enable the
public utility provider to minimise possible adverse effects of
the establishment of the infrastructure on the public utility
provider’'sworks.

105P Public utility provider to consult with local government
before replacing public utility plant

D)

This section applies if a public utility provider proposes to
replace the whole or a substantial proportion of its public
utility plant on local government tollway corridor land.
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(2) The public utility provider must, before seeking written
agreement under section 105N, consult with the local
government.

(3) The object of the consultation is to identify mutualy
beneficial arrangements for the replacement of the public
utility plant, having regard to existing development plans for
the local government tollway corridor land.

105Q Public utility provider to comply with local government’s
or chief executive officer's agreement

(1) Thissection appliesif, in relation to local government tollway
corridor land, a public utility provider does something
mentioned in section 105N(1) (the relevant action)—

(@ without the written agreement of the local government,
or the oral agreement of the loca government’s chief
executive officer, required under section 105N; or

(b) in away inconsistent with an agreement with the local
government or chief executive officer.

(2) The local government may, by written notice given to the
public utility provider, require the public utility provider, at
the public utility provider’s cost, and within the time stated in
the notice, to take action to remedy the relevant action.

(3) Thetime stated in the notice must be atime that is reasonable
in the circumstances.

(4) If the public utility provider does not comply with the notice,
the local government may arrange for action the local
government considers necessary to remedy the relevant
action.

(5) Theloca government’s reasonable expenses in arranging for
the action to be carried out is a debt payable by the public
utility provider to the local government.
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105R Local government may require public utility provider to
change position of public utility plant

D)

(2)

A local government may require a public utility provider to
change the position of the public utility provider's public
utility plant on local government tollway corridor land if the
local government considers that the public utility plant will
interfere with the exercise of the local government’s powers
for the local government tollway corridor land.

The local government is responsible only for the cost of
changing the position of the public utility plant.

105S Information by public utility provider to local government

D)

2

If, in relation to public utility plant on loca government
tollway corridor land, a public utility provider does something
mentioned in section 105N(1), the public utility provider must
prepare records adequately defining the location of the public
utility plant.

A public utility provider owning public utility plant located on
local government tollway corridor land must, if asked by the
local government, give the local government information
adequately defining the location of the public utility plant.

Maximum penalty for subsection (2)—40 penalty units.

Subdivision 5 Liability for matters relating to

public utility plant

105T Liability for damage caused by failure to comply with
request for information

D)

This section appliesif—

(@ alocal government causes damage to public utility plant
located on local government tollway corridor land; and

(b) before the damage was caused, the local government
had asked for information as mentioned in section
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(©)
(d)

1055(2) from the public utility provider owning the
public utility plant; and

the public utility provider had not, within a reasonable
time, complied with the request; and

the damage was caused because of the failure to comply
with the request.

(2) Unless the local government otherwise agrees, the local
government is not liable for the damage.

105U Liability for damage caused by failure to give enough
detail about location of public utility plant

(1) Thissection appliesif—

@
(b)

(©)

alocal government causes damage to public utility plant
located on local government tollway corridor land; and

information given to the local government under section
1055(2) did not define in enough detail the location of
the public utility plant; and

the damage was caused because of the failure to define
in enough detail the location of the public utility plant.

(2) Unless the local government otherwise agrees, the local
government is not liable for the damage.

105V Liability for damage caused because of failure to comply
with local government’s requirements

(1) Thissection appliesif—

@
(b)

alocal government causes damage to public utility plant
located on local government tollway corridor land; and

the damage is caused because the public utility provider
owning the public utility plant did something mentioned
in section 105N(1) in relation to the public utility plant
other than under the local government’s requirements
under thisdivision.
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(2) Unless the local government otherwise agrees, the local

government is not liable for the damage.

105W Liability of public utility provider to pay additional
expenses incurred by local government

(1) This section applies if a local government incurs additional

)

expense in carying out loca government tollway
infrastructure works on local government tollway corridor
land because a public utility provider—

(@ did not give within a reasonable time information asked
for by the local government as mentioned in section
1055(2); or

(b) ingiving information as mentioned in section 1055(2) to
the local government, did not define in enough detail the
location of public utility plant; or

(c) did something mentioned in section 105N(1) in relation
to public utility plant other than under the local
government’s requirements under this division.

Unless the local government otherwise agrees, the public
utility provider is liable to pay the local government the
additional expense.

Subdivision 6 Replacement or reconstruction of

public utility plant

105X Replacement or reconstruction of public utility plant

D

2)

This section applies if the carrying out of local government
tollway infrastructure works on local government tollway
corridor land by or for the local government requires taking
away or replacing public utility plant.

The local government can not be compelled to replace or
reconstruct the public utility plant in its previous location and
form.
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(3) If the public utility plant is replaced or reconstructed—

(@ it must be done under the local government's
requirements; and

(b) it must be done at the local government’s expense.

(4) However, the cost to the local government of replacement or
reconstruction of the public utility plant may be reduced by
agreement between the local government and the public utility
provider owning the public utility plant after taking into
account—

(@ theremaining life of the public utility plant; and
(b) the salvage or scrap value of the public utility plant; and

(c) additiona expense incurred because of inaccurate
information given by the public utility provider about
the location of the public utility plant; and

(d) additional expense incurred because the public utility
plant was not constructed in accordance with the local
government’s requirements.

Division 5 Franchising local government
tollway corridor land

105Y Power to enter into tollway franchise agreements

(1) A local government may, with the Treasurer’s approval under
the Satutory Bodies Financial Arrangements Act 1982,
section 60A, enter into an agreement (a local government
tollway franchise agreement) with a person under which, or
as part of which, the person is to invest in the construction,
maintenance or operation of—

(@ atollway under an approved tollway project; or
(b) alocal government tollway.
(2) The agreement must be consistent with—
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3

(4)

(@ for a tollway wunder an approved tollway
project—conditions to which, under division 2, the
approved tollway project is subject; and

(b) for aloca government tollway—conditions to which,
under divison 2A, the declaration of the loca
government tollway is subject.

Also, to the extent practicable, the agreement must be
consistent with—

(@ the coordination plan; and
(b) the objectives of this Act; and
(c) any relevant regional plan under the Planning Act; and

(d) the objectives of the State's current transport
infrastructure strategies.

The agreement may include, for example, the following—

(@) provisions about the ownership of the local government
tollway infrastructure;

(b) provisons about tolls for the use of the loca
government tollway;

(c) provisions about administration charges in relation to
tolls for the use of the local government tollway.

105Z Tabling of local government tollway franchise
agreements

(1)

(2)

The mayor of a loca government that enters into a local
government tollway franchise agreement or an amendment of
alocal government tollway franchise agreement must, as soon
as practicable after the agreement or amendment is entered
into, table the agreement or amendment at a meeting of the
local government.

Theloca government must—

(@ keep the local government tollway franchise agreement
or the amendment of a local government tollway
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(b)

franchise agreement open for inspection, free of charge,
by members of the public at its public office; and

make copies available for purchase at a price not more
than the cost to the local government of producing the
copy and, if a copy is supplied to a purchaser by post,
the cost of the postage.

105ZA Annual report on operation of part

(1) If aloca government has entered into a local government
tollway franchise agreement, each annua report of the local
government under the Local Government Act 2009 or the City
of Brisbane Act 1924 must include areport on the operation of
this part during the financia year to which the report relates.

(2) Without limiting subsection (1), the report must include—

(@

(b)

Division 6

if the local government has an approved tollway
project—a statement of how it is complying with
conditions to which the approval is subject; and

if the local government has a local government
tollway—a statement of how it is complying with any
conditions imposed on the declaration.

Tolling matters

Subdivision 1 Notice of tolling matters

105ZB Local government to give notice of tolling matters

(1) A local government must give notice of the matters mentioned
in schedule 5 for a local government tollway before a toll
becomes payable for the use of the local government tollway.

(2) Notice under subsection (1) must be given by a notice
published in a newspaper circulating generaly in the local
government’s area and in adjoining local government areas.
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)

(4)
(5)

(6)

A toll may be set in away that applies differently—
() todifferent classes of vehicles; or
(b) by reference to stated exceptions or factors.

Subsection (3) does not limit schedule 5 or the Satutory
Instruments Act 1992.

An administration charge, under a notice under subsection (1),
for atoll must not be more than the reasonabl e cost, under this
division, of issuing a notice for, and collecting, the unpaid toll
and administration charge for the toll.

A user administration charge, under a notice under subsection
(2), for atoll must not be more than the reasonabl e cost, under
this division, of administering and collecting payment of the
toll.

Subdivision 2 Liability for tolls

105ZC Liability for toll and user administration charge and
satisfying the liability

D

2)

3)

The driver of a designated vehicle entering, or on, a local
government tollway isliable, at each toll plaza through which
the vehicle passes, for—

(@ thetoll payable at the toll plaza for the use of the local
government tollway by the vehicle; and

(b) if the driver satisfies the driver's liability under
paragraph (@) other than in cash or by use of the E toll
system—the user administration charge for the toll.

The amount of any unpaid toll or user administration charge
may be recovered by the local government tollway operator as
a debt from the driver, subject to any applicable agreement
made by the local government tollway operator.

However, the driver is not liable to pay the amount of the user
administration charge for the toll if the toll is unpaid
because—
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(@) the driver's transponder or other electronic device is
faulty through no fault of the driver and the driver is
unaware it is faulty; or

(b) theEtoll system isfaulty or otherwise inoperable.

(4) Thedriver may satisfy the driver’sliability for the toll payable
at atoll plaza by—

(@ if apart of the toll plaza is designated by appropriate
signs as available for making a toll payment in
cash—making a payment in cash of the toll payable; or

(b) if thereis an E toll only pay point at the toll plaza, or
another part of the toll plaza designated by appropriate
signs as available for using an E toll system—using the
E toll system as required under section 105ZD(1); or

(c) if anotice under section 105ZB(1) provides another way
of making the payment—making the payment in that
way.

(5) If the designated vehicle is at an E toll only pay point at the

toll plaza, the driver may satisfy the driver’s liability for the
toll only by—

(@ wusing the E toll system as required under section
105ZD(1); or

(b) another way provided in a notice under section
105ZB(1).

105ZD Using the E toll system

(1) The following requirements apply for using the E toll system
to satisfy the driver’s liability for the toll payable at the toll
plaza—

(@ the designated vehicle must have a properly operating
transponder or other electronic device;

(b) thetransponder or other device—

(i) must have been issued for a vehicle of the same
type as the designated vehicle; and
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(i) must be linked to a valid account for the E toll
system operating for the local government tollway;
and

(iii) must properly activate the E toll system.

(2) Using the E toll system to satisfy the liability of a designated

vehicle's driver for the toll payable at a toll plaza does not
affect another contractual obligation owed by the driver or
another person to alocal government tollway operator under
an applicable agreement made by the local government
tollway operator.

Exampl e for subsection (2)—

The arrangements for a person’s account with a local government
tollway operator may provide that the person will be billed at the end of
each month for all the times the transponder issued to the person has
been used at toll plazas on the local government tollway in the month.

Subdivision 3 Failure to pay toll

105ZE Application of sdiv 3

This subdivision applies if—

(@ a designated vehicle passes through a toll plaza on a
local government tollway; and

(b) the driver does not, under section 105Z2C(4), satisfy the
driver'sliability for the toll payable at the toll plaza.

105ZF Definition for sdiv 3

In this subdivision—

deferred toll amount means the total of the following
amounts for any local government tollway—

(@ theamount of thetoll for which the driver’sliability was
not satisfied under section 105Z2C(4);

(b) the amount of the administration charge for the toll.
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105ZG Liability for administration charge in addition to unpaid
toll

(1) If this subdivision applies to a driver, the driver immediately
becomes liable to pay the local government tollway operator,
in addition to the unpaid toll, the amount of the administration
charge for thetall.

(2) However, the driver is not liable under subsection (1) to pay
the amount of the administration charge for the toll if the toll
isunpaid because—

(@ the driver's transponder or other electronic device is
faulty through no fault of the driver and the driver is
unaware it is faulty; or

(b) theEtoll system isfaulty or otherwise inoperable.

105ZH Notice to vehicle’s registered operator

(1) The local government tollway operator may give a notice
under this section only if the loca government tollway
operator has not received the deferred toll amount.

(2) The loca government tollway operator may give the
registered operator of the vehicle a written notice requiring
the registered operator, within the prescribed time for the
notice—

(@ to pay the local government tollway operator the
deferred toll amount; or

(b) to give the local government tollway operator the
registered operator's statutory declaration containing
information that—

@ if the registered operator is an
individual—establishes, to the extent it is
reasonably practicable for the registered operator
to do so, that the registered operator was not the
driver; and
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3)

(4)

(it) givesthelocal government tollway operator all the
help the registered operator can reasonably give for
establishing the driver’s name and address.

The registered operator must comply with the notice given
under subsection (2) unless the registered operator has a
reasonable excuse.

Maximum penalty—15 penalty units.

For giving the notice under subsection (2), the registered
operator’s address for service may be taken to be the address
recorded for the registered operator under the registration Act
applying to the designated vehicle' s registration.

105Z1 Corporation may be taken to be driver of vehicle

(1)

(2)

This section appliesif the registered operator of the vehicle—
(& isacorporation; and

(b) fails to give the local government tollway operator all
the help, under section 105ZH(2)(b)(ii), the registered
operator can reasonably give to enable the loca
government tollway operator to establish the name and
address of the driver of the vehicle.

The registered operator of the vehicle is taken to be the driver
of the vehicle for sections 105ZC and 105ZG.

105ZJ Notice to information holder

D)

The local government tollway operator may give a notice
under this section only if the loca government tollway
operator—

(@ hasnot received the deferred toll amount; and

(b) considers, on reasonable grounds, that a person (the
information holder) other than the vehicle's registered
operator has information that could help the local
government tollway operator establish the name and
address of the driver.
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(2) The loca government tollway operator may give the
information holder a written notice requiring the information
holder, within the prescribed time for the notice, to give the
local government tollway operator a statutory declaration
complying with subsection (3).

(3) The statutory declaration must—
(@) bemade by theinformation holder; and

(b) contain information giving the local government tollway
operator al the help the information holder can
reasonably give for establishing the driver’s name and
address.

(4) The information holder must comply with the notice given
under subsection (2) unless the information holder has a
reasonable excuse.

Maximum penalty for subsection (4)—215 penalty units.

105ZK Notice to person identified as driver

(1) The local government tollway operator may give a notice
under this section only if the loca government tollway
operator—

(8 hasnot received the deferred toll amount; and

(b) considers, on reasonable grounds, that the local
government tollway operator has correctly identified the
person (the identified person) who was the driver.

(2) Theloca government tollway operator may give theidentified
person a written notice requiring the identified person, within
the prescribed time for the notice—

(@ to pay the local government tollway operator the
deferred toll amount; or

(b) to give the local government tollway operator the
identified person’s statutory declaration containing
information that—
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3)

(i) esablishes, to the extent it is reasonably
practicable for the identified person to do so, that
the identified person was not the driver; and

(ii) givesthelocal government tollway operator all the
help the identified person can reasonably give for
establishing the driver’'s name and address.

The identified person must comply with the notice given
under subsection (2) unless the identified person has a
reasonable excuse.

Maximum penalty for subsection (3)—215 penalty units.

Subdivision 4 Statutory declarations and

l[imitation on offences

105ZL Statutory declarations for sdiv 3

D

(2)

A statutory declaration given by a person under subdivision 3
may, if appropriate, be supported by statutory declarations
from other persons.

If a person required to give a statutory declaration under
subdivision 3 is a corporation, the statutory declaration must
be given by a person authorised to act for the corporation.

105ZM Limit on offences

If this division applies more than once because of a failure to
pay a toll a each of 2 or more toll plazas on the 1 local
government tollway in a single journey, a person liable for an
offence under this division arising out of the journey may not
be punished for more than 1 offence.
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Subdivision 5 Confidentiality of personal

information

105ZN Confidentiality

(1) A person must not, intentionally or recklessly, disclose, allow
access to, record or use personal information.

2

3)

Maximum penalty—200 penalty units.

However, a person may disclose, allow access to, record or
use personal information—

(@
(b)

(©)

(d)

(€)

in the discharge of a function related to the
administration of thisdivision; or

if authorised, expressly or impliedly—

(i) under another provision of this Act, or under
another Act; or

(ii) by theindividual whose identity is apparent, or can
reasonably be ascertained, from the personal
information; or

for a proceeding in a court or tribunal, if the personal
information is admissible as evidence in the proceeding;
or

if the purpose for which the action is taken is directly
related to the purpose for which the persond
information was obtained; or

if the person believes on reasonable grounds that the
action is necessary to prevent or lessen a serious and
imminent threat to the life or health of an individual.

In this section—

administration of this division includes the operation of a
local government tollway under this division.

personal information means information or an opinion,
including information or an opinion forming part of a
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database, whether true or not, and whether recorded in a
materia form or not, that—

@

(b)

has been gained or otherwise brought into existence—

(i) through involvement in the administration of this
division; or

(if) because of an opportunity provided by involvement
in the administration of this division; and

is about an individual whose identity is apparent, or can
reasonably be ascertained, from the information or
opinion.

Subdivision 6 Evidentiary matters

105Z0 Evidence and procedure
(1) For thisdivision—

@

(b)

(©)

it isnot necessary to prove the appointment of an official
of a local government or a local government tollway
operator; and

a signature purporting to be the signature of an official
of a local government or a local government tollway
operator is evidence of the signature it purports to be;
and

a certificate stating any of the following matters is
evidence of the matter—

(i) astated place was or was not a local government
tollway or part of alocal government tollway;

(i) astated place was or was not atoll plaza or part of
atoll plazafor alocal government tollway;

(iii) a stated person was or was not recorded as the
registered operator of a stated vehicle;

(iv) a stated vehicle was or was not a designated
vehicle of a stated type;
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(v) thetoll payable for a designated vehicle's use of a
local government tollway has not been paid;

(vi) the administration charge for a toll has not been
paid;

(vii) the user administration charge for a toll has not
been paid,;

(viii)a statutory declaration required for subdivision 3
was or was not received;

(ix) arecording is a recording of a type mentioned in
subsection (3).

(2) A certificate—
(@ may relate to astated time or period of time; and

(b) if it is issued for a particular period, has the effect
mentioned in subsection (1)(c) for the entire period.

(3) A recording by a photographic, mechanical, electronic or
other device for the purpose of administering this division,
including for the operation of a local government tollway
under thisdivision, is evidence of—

(@ themaking of the recording; and

(b) theaccuracy of the recording; and

(c) the matters stated in the recording.
(4) Inthissection—

certificate means a certificate purporting to be signed by an
official.

official, of alocal government or alocal government tollway
operator, means—

(@ thechief executive officer of the local government, or an
officer or employee of the local government acting
under the authority of the chief executive officer; or

(b) the chief executive officer, however named, of a local
government tollway operator, or an employee of the
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local government tollway operator acting under the
authority of the chief executive officer.

Division 7 Miscellaneous

105Z0A Local government to keep Minister informed

(1) A loca government that has an approved tollway project or
local government tollway must, by written notice given to the
Minister, inform the Minister about any material change
relating to the approved tollway project or local government
tollway as soon as practicable after the local government
becomes aware of the material change.

(2)

Without limiting subsection (1), a material change to an
approved tollway project or local government tollway
includes a change that may—

(@
(b)
(©)

(d)

(€)

adversely affect the loca government’s financia
position in amaterial way; or

adversely affect the State's financial position in a
material way; or

adversely impact on the operation or management of a
State-controlled road, a franchised road or public
transport in amaterial way; or

affect the proposed methodology or strategy for
charging tolls for use of the local government tollway;
or

change the performance specifications for the approved
tollway project or local government tollway, including,
for example, the project alignment or design or the land
required for the approved tollway project or local
government tollway.
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105Z0B State not liable for loss relating to local government
tollway etc.

(1) The State is not liable for any loss suffered by a local
government or another person arising out of any matter
relating to an approved tollway project or local government
tollway.

(2) Without limiting subsection (1), the State is not liable for any
loss suffered by alocal government or another person arising
out of the following—

@

(b)
(©)
(d)
()

(f)

(9)

Part 9

the approval of a tollway project, including any
conditions to which the approval is subject, or any
amendment or revocation of the approval;

the declaration of alocal government tollway;

the construction, maintenance or operation of a local
government tollway;

the declaration of land to be local government tollway
corridor land;

any condition imposed on a declaration or any
amendment of a condition;

a decision by the Minister to issue a compliance notice,
suspension notice, revocation notice, final notice,
schedule 5 step-in notice or schedule 5A step-in notice;

anything done under a schedule 5 step-in notice or
schedule 5A step-in notice.

Public thoroughfare easements

105ZP Public thoroughfare easements

(1) This section applies if a public thoroughfare easement is
created over relevant land.
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(2)
3

(4)

()

(6)

The State has control of the easement land, subject to the
provisions of the instrument creating the easement.

Control of the easement land includes capacity to take all
necessary steps for—

(8 construction, maintenance and improvement of the
easement land; and

(b) regulation of the use of the easement land.
Despite subsections (2) and (3)—

(8 the State has responsibility for the maintenance of the
easement land; and

(b) for deciding the respective rights and liabilities that
attach to a relevant entity for anything that happens
arising out of the use of the easement land, the easement
land must be taken to be a State-controlled road.

The owner of the relevant land, as the grantor of the easement,
or as asuccessor in title of the grantor of the easement—

(8 isnot required, and can not be required, to maintain, or
to contribute to the maintenance of, any part of the
easement land; and

(b) is not, and can not be made, civilly liable for an act
done, or omisson made, honestly and without
negligence, in relation to the easement land.

In this section—

easement land means any part of the relevant land that is
affected by the public thoroughfare easement.

owner, of the relevant land, means—

(@ if the relevant land is land granted in trust under the
Land Act 1994—the trustee of the land; or

(b) if the relevant land is non-freehold land under the Land
Act 1994—the lessee or licensee of the land; or

(c) if the relevant land is a lot under the Land Title Act
1994—the registered owner of the lot.
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relevant entity means any of following—
(@ theowner of the relevant land;

(b) the State;

(c) any member of the public.

relevant land means—

(@ land granted in trust, or non-freehold land, under the
Land Act 1994; or

(b) alot under the Land Title Act 1994.

Chapter 7 Rail transport infrastructure
and other matters

Part 1 Preliminary

106  Ways of achieving objectives
The objectives of this Act for rail are intended to be achieved
by—
(@ providing for the development and implementation of
rail transport infrastructure strategies, and
(b) providing aframework to—

(i) alow railway managers to manage rail transport
infrastructure in an effective and efficient way; and

(ii) alow railway operators to operate rolling stock in
an effective and efficient way; and

(c) providing for adequate levels of safety by having an
accreditation system for railway managers and railway
operators.
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107  Scope of chapter

(1) This chapter applies to rail transport infrastructure and other
rail infrastructure.

(2) This chapter does not apply to—

@
(b)
(©)
(d)

(€)
(f)
(9)

Part 2

acablecar; or
amonorail; or

an amusement railway; or
arailway that—

(i) ispart of, and used solely for, a mining operation;
and

(ii) is not connected to a railway used to transport
passengers or freight; or

acane railway; or
light rail or light rail transport infrastructure; or
another railway prescribed under aregulation.

Investigating potential rail
corridor

108 Purpose of pt 2
The purpose of this part is—

(@

(b)

to facilitate the development of railway infrastructure by
giving a person who is genuinely considering
constructing a railway authorisation to enter land to
enable the land’'s potential and suitability as a rail
corridor to be investigated; and

to safeguard the interests of owners and occupiers of
land affected by the entry.
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109  Definitions for pt 2

In this part—

associated person, of an investigator, means any of the

following—

(@ if the investigator is a corporation—the corporation’s
chief executive, secretary or directors,

(b) the investigator's employees or partners who are
individuals;

(c) a person who is an agent of, or contractor for, the
investigator, and engaged in writing for the purposes of
the investigator’s authority;

(d) employees of an agent or contractor mentioned in
paragraph (c);

(e) if a person mentioned in paragraph (¢) is a

corporation—the  corporation's chief  executive,
secretary, directors or employees.

authority means arail feasibility investigator’ s authority.

investigator means a person who holds an authority.

110 How to apply for arail feasibility investigator’s authority

(1) A person may apply to the chief executive for arail feasibility
investigator’ s authority for an area of land.

(2) The application must be in writing and state the following

information—

(@ theareaof land;

(b) the purpose for which the authority is sought;

(c) details of the nature of the activities proposed to be
conducted in the area;

(d) the period for which the authority is sought.
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111  Additional information for application

D)

(2)

The chief executive may—
(& makeinquiriesto decide the application; and

(b) require the applicant to give the chief executive
additional information to decide the application.

The chief executive may reject the application if the applicant
fails, without reasonable excuse, to give the additional
information within a stated reasonable time of not less than 28

days.

112  Granting authority

(1)
(2)

3)

(4)

The chief executive may grant or refuse to grant an authority.

The chief executive must grant the authority if the chief
executive is satisfied the person is genuinely considering
constructing a railway and is acting reasonably and in good
faith.

If the chief executive refuses to grant an authority, the chief
executive must give the applicant written reasons for the
refusal.

In deciding the area for an authority, the chief executive must
be satisfied the area is no more extensive than is reasonably
necessary.

113 Rail feasibility investigator’s authority

D

An authority must be in writing stating the following—
(8 theareatowhichit applies,

(b) the purpose for which it is granted;

(c) whenit expires;

(d) any conditions that may be imposed on the authority.

Exampl e of conditions—

lodging a bond with the chief executive or taking out insurance
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114

2)

3

(4)

An authority authorises the investigator and associated
persons—

(8 toenter and re-enter any land within the areato which it
applies for the purpose of investigating the land's
potential and suitability asarail corridor; and

(b) to the extent reasonably necessary or convenient for that
purpose—

(i) todo anything on theland; or
(if) to bring anything onto the land; or
(iii) totemporarily leave machinery, equipment or other
items on the land.
Examples of things authorised by the authority—
» to conduct surveys and take soil samples

» to clear vegetation, or otherwise disturb the land, to the extent
reasonably necessary

e to construct temporary access tracks using the land or using
materials brought onto the land

The grant of an authority is not an indication of acommitment
or approva by the State, the chief executive or any other
person in relation to any proposal, and in particular, does not
commit the State to acquiring any land as arail corridor.

An investigator or associated person must comply with each
condition of the investigator's authority, unless the
investigator or associated person has a reasonable excuse.

Maximum penalty for subsection (4)—200 penalty units.

What investigator must do before land is entered for the
first time

D)

(2)

Before land is entered for the first time under an investigator’s
authority, the investigator must give a written notice to the
land’s owner or occupier.

The notice must state—
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3)

(@) the chief executive has granted to the investigator arail
feasibility investigator’s authority for an areathat is part
of or includes the land; and

(b) the things the investigator and associated persons of the
investigator are authorised to do under the authority; and

(c) agenera outline of the things intended to be done on the
land, including the construction of any temporary access
track; and

(d) the approximate period during which the land is to be
entered under the authority; and

(e) the grant of the authority is not an indication of a
commitment or approval by the State, the chief
executive or any other person in relation to any proposal,
and in particular, does not commit the State to acquiring
any land as arail corridor.

The investigator or associated person may enter onto land
only if—

(@ the owner or occupier of the land gives written consent
to the entry; or

(b) atleast 7 days have passed since the notice was given.

115 Investigator to issue associated person with
identification

D

2)

Before an investigator allows an associated person to act
under the investigator’s authority, the investigator must issue
the associated person with identification.

Maximum penalty—10 penalty units.
The identification must—

(@) state the names of the investigator and the person to
whom the identification isissued; and

(b) indicate that, for the purposes of this Act, the person is
associated with the holder of a ral feashility
investigator’s authority; and
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116

3

(4)

()

(6)

(c) dtate the capacity in which the associated person is an
associated person; and

(d) besigned by or for the investigator; and
(e) besigned by the associated person; and
(f) state an expiry date.

A person who stops being an associated person of an
investigator must return the person’s identification issued
under subsection (1) to the investigator as soon as practicable,
but within 21 days, after the person stops being an associated
person, unless the person has a reasonable excuse.

Maximum penalty—10 penalty units.

Subsections (5) and (6) apply if a person who claims to be or
appears to be the owner or occupier of land within the areafor
an authority asks an individual who has entered, is entering or
is about to enter land under an authority—

(@ foridentification; or
(b) about the person’s authority to enter the land.

If the request is made of an investigator, the investigator must
immediately state the investigator's name and show the
person a copy of the investigator’ s authority.

Maximum penalty—10 penalty units.

If the request is made of an associated person of an
investigator, the associated person must immediately state his
or her name and show the other person the identification
issued to the associated person under subsection (1).

Maximum penalty for subsection (6)—210 penalty units.

Pretending to be an investigator etc.

A person must not pretend—
(@) tobeaninvestigator; or
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(b) to be an associated person of an investigator.

Maximum penalty—380 penalty units.

117 Investigator to take care in acting under authority

An investigator—

(@ must take as much care as is practicable to minimise
damage to the land or inconvenience to the land’s owner
or occupier; and

(b) may do anything necessary or desirable to minimise the
damage or inconvenience; and

(c) isliable to compensate the land's owner or occupier for
any loss or damage suffered by the owner or occupier
arising out of the entry onto the land, any use made of
the land, anything brought onto the land or anything
done or left on the land in connection with the
investigator's authority.

118 Compensation payable by investigator

(1) Anowner or occupier of land may, by written notice given to

an investigator—

(@ clam compensation from the investigator for loss or
damage arising out of an entry onto the land, any use
made of the land, anything brought onto the land or
anything done or left on the land in connection with the

investigator’s authority; or

(b) require the investigator to carry out works to rectify the
damage within a reasonable time after the investigator
has finished investigating the land under the authority;

or

(c) require the investigator to carry out works under
paragraph (b) and then claim compensation for any loss

or damage not rectified.

(2) A clam may be made—
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(8 whether or not the act or omission giving rise to the
claim was authorised under the authority; and

(b) whether or not the investigator prohibited, or took steps
to prevent, the loss or damage; and

(c) even though the loss or damage was caused or
contributed to by an associated person.

(3 The notice must be given—
(8 within 1 year after the loss or damage happened; or
(b) at alater time allowed by acourt.

(4) The amount of compensation is—
(@ the amount agreed between the parties; or

(b) if the parties can not agree within a reasonable
time—the amount decided by a court with jurisdiction
for the amount of compensation claimed.

Part 3 Accreditation

Division 1 Introductory

119 Purposes of pt 3

The purposes of this part include providing for an
accreditation system for railway managers and railway
operators.

120 Part does not create civil cause of action
(1) This part does not—

(@) createacivil cause of action based on a contravention of
aprovision of this part; or
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(2)

3)

(b) affect or limit a civil right or remedy that exists apart
from this part, whether at common law or otherwise.

Without limiting subsection (1)(b), compliance with this part
does not necessarily show that a civil obligation that exists
apart from this part has been satisfied or has not been
breached.

The inclusion of this section in this part does not affect the
interpretation of this Act other than this part.

121  Definitions for pt 3

In this part—

accepted representations—

(@ for aproposed safety direction—see section 143(2); and
(b) for ashow cause notice—see section 157(2).

approved safety management system see section 122.

audit program see section 150(1).

certificate of accreditation see section 126(7).

disciplinary action, about an accreditation for a railway or
light rail, means 1 or more of the following—

(@ cancelling the accreditation;
(b) suspending, for a stated period, the accreditation;

(c) varying the accreditation except if the variation is made
because of an application of the accredited person;

(d) directing an application to be made to amend an
accredited person’s approved safety management
system for arailway or the operation of rolling stock on
arailway.

dispute matter see section 141(1)(b).
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employee, of an accredited person, means—

(& an employee of, or a contractor for, the accredited
person; or

(b) anemployee of acontractor mentioned in paragraph (a);
or

(¢) an individual who performs work for the accredited
person without payment, while the person is performing
that work.

Exampl e of paragraph (c)—

An individual does work as a volunteer for an organisation of
which the person is a member. The organisation is an accredited
person. The volunteer is an employee of the accredited person
when the volunteer is performing work for the accredited person.

imposed condition means a condition imposed on an
accreditation by the chief executive, whether the condition
was imposed on the accreditation at the time it was granted or
at alater time.

interim minor amendment—

(8 of an approved safety management system for a railway
managed by arailway manager, means an amendment of
the approved safety management system if the
amendment—

(i) has not been the subject of an application under
section 133; and

(i) does not or will not increase the frequency or
consequences of an existing hazard or risk, or
allow a new hazard or risk to arise, relating to the
management of the railway; or

(b) of an approved safety management system for the
operation of rolling stock on a railway by a ralway
operator, means an amendment of the approved safety
management system if the amendment—

(i) has not been the subject of an application under
section 133; and
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122

(i) does not or will not increase the frequency or
consequences of an existing hazard or risk, or
allow a new hazard or risk to arise, relating to the
operation of rolling stock on the railway.

proposed action see section 156(2)(a).

railway includes a railway proposed to be constructed on
future railway land.

regulation condition see section 129(1).
representation period see section 142(2)(c).
safety direction—

(8 for adirection given by the chief executive—see section
144(1); or

(b) for adirection given by arail safety officer—see section
146(1) or 147(1).

show cause notice see section 156(1).

show cause period see section 156(2)(f).

suspend, an accreditation, means any of the following, as
stated in the suspension, for a period stated in the
suspension—

(@) suspend the entire accreditation;

(b) suspend that part of the accreditation relating to a
particular railway managed by, or a particular operation
of rolling stock by, the accredited person;

(c) suspend that part of the accreditation relating to a
particular part of the railway managed by, or a particular
part of the operation of rolling stock by, the accredited
person.

Meaning of approved safety management system
(1) As mentioned in section 126(2)(b) or (3)(b), when the chief

executive accredits a person under that section as a railway
manager or railway operator for arailway, the chief executive
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must be satisfied the person has a safety management system
that is appropriate.

(2) For thefirst year of accreditation for a railway managed by a
railway manager, or for the operation of rolling stock on a
rallway by a railway operator, the approved safety
management system in relation to the railway manager or
raillway operator is the safety management system for the
railway mentioned in subsection (1).

(3) For the second year, or a later year, of accreditation for a
railway managed by arailway manager, or for the operation of
rolling stock on arailway by arailway operator, the approved
safety management system in relation to the railway manager
or railway operator is—

(a) if aproposed safety management system for the year is
approved under section 136—the system approved
under that section; or

(b) if aproposed safety management system is not approved
under section 136 for the year—the approved safety
management system that was in force for the last
preceding year of accreditation for which there was an
approved safety management system, whether that
system was—

(i) the system mentioned in subsection (1); or
(i) asystem approved under section 136.

(4 An approved safety management system in force under
subsection (2) or (3) is subject to an amendment of the system
approved under section 133.
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Division 2

123

2

3)

124

Accreditation of railway managers
and railway operators

Accreditation of managers and operators

(1) A person must not manage a railway unless the person is
accredited as the railway manager for the railway.

Maximum penalty—500 penalty units.

A person must not operate rolling stock on a railway unless

the person is accredited as arailway operator for the railway.

Maximum penalty—500 penalty units.

@
(b)

(©)

Subsection (1) does not apply to a person who—

owns or manages a railway for a purpose that is
incidental to the person’s main business; and

has an agreement with a person who is accredited as the
railway manager for another railway for the connection
of the railway to the other railway; and

maintains the railway, or arranges for it to be
maintained, in a way that is acceptable to the other
person.

Applications for accreditation

A person may apply, in the approved form, to the chief
executive for accreditation as—

(@
(b)
(©)

the railway manager for arailway; or
arailway operator for arailway; or

the railway manager and a railway operator for a
railway.

Page 180

Reprint 12H effective 1 July 2010



Transport Infrastructure Act 1994
Chapter 7 Rail transport infrastructure and other matters
Part 3 Accreditation

[s 125]

125

126

Additional information for applications

D)

2)

The chief executive may, by written notice, require an
applicant to give the chief executive stated written
information that the chief executive reasonably requires to
consider the application.

The chief executive may reject the application if the applicant
falls to comply with the requirement within a stated
reasonable time, of not less than 28 days, without reasonable
EXCUSE.

Granting accreditation

D
2

The chief executive must promptly consider an application for
accreditation and grant, or refuse to grant, the accreditation.

The chief executive must accredit an applicant as the railway
manager for araillway if satisfied—

(@ theapplicant—

(i) isaccredited in another State to manage a similar
type of railway; or

(i) has the competency and capacity to manage the
railway safely; and

(b) the applicant has an appropriate safety management
system; and

(c) the applicant has the financial capacity or public risk
insurance arrangements to meet reasonable potential
accident liabilities for the railway; and

(d) theapplicant has aright—

(i) of access to the land where the railway is
constructed, or proposed to be constructed, either
under this Act or with the agreement of the land's
owner; and

(i) to use rail transport infrastructure or other rail
infrastructure for the railway with the agreement of
the infrastructure’s owne.
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(3) The chief executive must accredit an applicant as a railway
operator for arailway if satisfied—
(& theapplicant—
(i) is accredited in another State to operate rolling
stock on arailway for asimilar type of service; or
(ii) hasthe competency and capacity to operate rolling
stock on the railway safely; and
(b) the applicant has an appropriate safety management
system; and
(c) the applicant has the financial capacity or public risk
insurance arrangements to meet reasonable potential
accident liabilities for the railway; and
(d) unless the applicant is applying for accreditation as the
rallway manager and operator of a railway—the
applicant has an agreement with the railway’s manager
to operate particular rolling stock on the railway, and the
agreement includes appropriate arrangements for the
safe operation of the rolling stock.
(4 In considering a safety management system, the chief
executive must consider—
(@ theapplicant’srail transport proposal; and
(b) the appropriateness of the safety management system
for the proposal; and
(c) thesafety levelsachievable, consistent with the nature of
the proposal, at a reasonable cost; and
(d) the need for efficient and competitive rail transport
services,; and
(e) consistency with generally accepted risk management
principles; and
(f) the levels of safety proposed relative to the levels of
safety of competing transport modes.
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127

()

(6)

(7)

(8)

(9)

Subsection (4) does not limit by implication the matters the
chief executive may consider in considering a safety
management system.

If the chief executive decides to grant the accreditation, the
chief executive must promptly give the applicant a written
notice stating—

(@) thedecision; and
(b) thedetails of the accreditation, including its scope; and

(c) if the accreditation is granted subject to a condition of
the type mentioned in section 128—

(i) thedetails of the condition; and
(ii) thereason for the condition.

Also, the chief executive must give to the applicant a
certificate about the accreditation (a certificate of
accreditation).

If the chief executive decides not to grant the accreditation,
the chief executive must promptly give the applicant awritten
notice stating—

(@) thedecision; and

(b) thereason for the decision.

Written notice of a decision given under subsection (6) or (8)

must be accompanied by an information notice for the
decision.

Annual levy

(1)

2)

A regulation may impose levies on railway managers relating
to their accreditation on a basis prescribed under the
regulation.

A regulation may impose levies on railway operators relating
to their accreditation on a basis prescribed under the
regulation.
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3)

(4)
(%)

The chief executive must give each accredited person a signed
notice stating—

(@ theamount of the levy payable by the accredited person;
and

(b) areasonable date by which the levy is to be paid to the
chief executive.

An accredited person given anotice under subsection (3) must
pay the amount of the levy by the date stated in the notice.

If the accredited person does not pay the amount of the levy
by the date stated in the notice, the amount is a debt owed to
the chief executive.

128 Accreditation conditions

D
2)

An accreditation may be subject to imposed conditions or
regulation conditions.

The chief executive may impose reasonable conditions on an
accreditation that the chief executive considers appropriate,
including matters relating to—

(8 for the accreditation of a person as the manager of a
raillway—

(i) constructing or maintaining the railway; or

(i) managing the railway safely, considering the need
for efficient and competitive services, or

(b) for the accreditation of a person as an operator of a
raillway—
(i) operating rolling stock safely, considering the need
for efficient and competitive services; or

(ii) the person having an agreement with the manager
of the railway to operate particular rolling stock on
the rallway, and the agreement, including
appropriate arrangements for the safe operation of
rolling stock; or
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(c) for al accreditations—

(i) the approved safety management system for the
railway or the operation of rolling stock on the
raillway with which the accredited person must
comply; or

(if) another matter prescribed under a regulation.

(3) An accredited person must comply with each imposed
condition on the person’s accreditation.

Maximum penalty for subsection (3)—200 penalty units.

129 Regulation may prescribe a condition applying to an
accreditation

(1) A regulation may prescribe—

(@ a condition (a regulation condition) to which an
accreditation of an accredited person is subject; and

(b) apenalty for contravening the regulation condition.

(2) If thereisan inconsistency between an imposed condition and
a regulation condition, the regulation condition applies to the
extent of the inconsistency.

(3) For the application of a regulation condition to an
accreditation of an accredited person, it is irrelevant when the
accreditation of the accredited person was granted.

130 Surrender of accreditation

(1) Anaccredited person may surrender the person’s accreditation
by signed notice given to the chief executive.

(2) The accredited person must return to the chief executive the
certificate of accreditation within 14 days after the surrender
of the accreditation, unless the accredited person has a
reasonable excuse.

Maximum penalty for subsection (2)—20 penalty units.
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131  Accreditation period

An accreditation remains in force until it is suspended,
cancelled or surrendered.

132 Amendment of imposed conditions

(1)

(2)
3)

(4)

()

(6)
(7)

(8)

An accredited person may apply to the chief executive for an
amendment of the conditions imposed on the person’s
accreditation.

The chief executive must consider the application and may
grant, or refuse to grant, the amendment.

The chief executive may amend a condition only if satisfied
the condition is—

(@ nolonger appropriate; or

(b) no longer consistent with generally accepted risk
management principles.

If the chief executive decides to amend a condition, the chief
executive must promptly give the applicant a written notice
stating the decision and the amendment.

If the chief executive decides not to amend a condition, the
chief executive must promptly give the applicant a written
notice stating—

(@ thedecision; and
(b) thereason for the decision.

The written notice must be accompanied by an information
notice for the decision.

If the chief executive does not decide the application within
70 days after it is made, the chief executive is taken to have
made the amendment sought by the accredited person at the
end of the 70 days.

Despite subsection (1), an application for an amendment of an
approved safety management system for a railway managed
by an accredited person, or for the operation of rolling stock
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on a railway by an accredited person, must be made under
section 133.

133 Amendment of approved safety management system

(1)

2
3)

(4)

(%)

(6)

(")

An accredited person may apply to the chief executive for
approval of a proposed amendment of the approved safety
management system for either of the following—

(@ aralway managed by the accredited person;

(b) the operation of rolling stock on a railway by the
accredited person.

The chief executive must consider the application and may
approve, or refuse to approve, the proposed amendment.

The chief executive may approve the proposed amendment
only if reasonably satisfied the approved safety management
system, as it will be amended, is consistent with generally
accepted risk management principles.

If the chief executive decides to approve the proposed
amendment, the chief executive must give the applicant a
signed notice stating the decision and the approved
amendment.

The approved amendment is taken to be incorporated into the
approved safety management system for the railway, or for the
operation of rolling stock on the railway, on the day stated in
the signed notice.

If the chief executive decides to refuse to approve the
proposed amendment, the chief executive must give the
applicant—

(@ asigned notice stating the decision and the reason for
the decision; and
(b) aninformation notice for the decision.

Nothing in this section requires an accredited person to apply
to the chief executive for approval of an interim minor
amendment of the approved safety management system for—
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(@ arailway managed by the accredited person; or
(b) the operation of rolling stock on a ralway by the
accredited person.
Editor’s note—
See sections 134(2) and 135(2)(b) for provisions about interim
minor amendments.
Division 3 Obligations of accredited persons

134  Accredited person must comply with approved safety
management system

(1) Anaccredited person must, unless the person has a reasonable
excuse, comply with—

(2)

3)

@
(b)

the approved safety management system for the railway
managed by the accredited person; or

the approved safety management system for the
operation of rolling stock by the accredited person on a
railway.

Maximum penalty—200 penalty units.

It is a reasonable excuse if the accredited person complied
with—

(@
(b)

the approved safety management system amended by an
interim minor amendment; or

the approved safety management system to the extent
that was practicable while complying with a safety
direction given to the accredited person.

Subsection (2) does not limit the excuses that may be
reasonable excuses.
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135

136

Accredited person to review approved safety
management system each year and related matters

(1) Before each anniversary of the accreditation of an accredited
person for arailway that is managed by the accredited person,
or for the operation of rolling stock on a railway by the
accredited person, the accredited person must—

(2)

(@

(b)
(©)

review the appropriateness of the approved safety
management system for the railway or for the operation
of rolling stock; and

consider any safety directions given since the last
approval; and

consider whether an amendment is required to the
system.

At least 28 days before the anniversary, the accredited person
must give to the chief executive—

@
(b)

a signed notice, in the approved form, stating how the
accredited person complied with subsection (1); and

if there is a difference between the approved safety
management system for the railway, or for the operation
of rolling stock on the railway, for the current year of
accreditation and the proposed safety management
system for the following year, including, for example,
interim minor amendments—

(i) acopy of the proposed system; and
(i) astatement identifying the differences; and

(iii) an application under section 136 for approval of
the proposed system.

Maximum penalty for subsection (2)—2100 penalty units.

Approval of proposed safety management system
(1) Thissection appliesif—
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(2)
3

(4)

()

(@) an accredited person for a railway has reviewed and
considered matters as mentioned in section 135(1); and

(b) the person must give to the chief executive an
application, as mentioned in section 135(2)(b)(iii), for
the approval of a proposed safety management system
for the railway or for the operation of rolling stock on a
railway; and

(c) the person has given the application to the chief
executive.

The chief executive must consider the application and may
approve, or refuse to approve, the proposed system.

The chief executive may approve the proposed system only if
reasonably satisfied the proposed system is consistent with
generally accepted risk management principles.

If the chief executive decides to approve the proposed system,
the chief executive must give the applicant a signed notice
stating the decision.

If the chief executive decides to refuse to approve the
proposed system, the chief executive must give the
applicant—

(@ asigned notice stating the decision and the reason for
the decision; and

(b) aninformation notice for the decision.

137  Financial capacity or insurance arrangements to meet
potential accident liabilities

D

)

A railway manager must have the financial capacity, or public
risk insurance arrangements, at all times to meet reasonable
potential accident liabilities relating to the railway managed
by the railway manager.

Maximum penalty—400 penalty units.

A railway operator must have the financial capacity, or public
risk insurance arrangements, at all times to meet reasonable
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138

3)

(4)

()

potential accident liabilities relating to the rolling stock
operated on arailway by the railway operator.

Maximum penalty—400 penalty units.

The chief executive may, by signed notice given to an
accredited person, require the accredited person to satisfy the
chief executive that the person has the financial capacity or
public risk insurance arrangements as mentioned in
subsection (1) or (2).

An accredited person given anotice under subsection (3) must
comply with the notice within 14 days after the notice is given
to the accredited person.

Maximum penalty—40 penalty units.

The chief executive may, under section 158, suspend an
accreditation whether or not—

(8 the chief executive has given the accredited person a
notice under subsection (3); or

(b) the period to comply with a notice under that subsection
has ended.

Notice of cancellation etc. of agreement mentioned in
s 126(3)(d)

D)
2)

This section applies to an agreement mentioned in section
126(3)(d).

If the agreement is cancelled or suspended, each party to the
agreement must give the chief executive a signed notice about
the cancellation or suspension within 14 days after the
cancellation or suspension.

Maximum penalty—200 penalty units.
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Division 4 Disputes about or under

agreements for access to rail
transport infrastructure that relate
to rail safety

139 Chief executive may decide matters on request

(1)

2

3)

(4)

This section applies if parties to negotiations for a proposed
agreement about access to rail transport infrastructure are
unable to agree about a safety matter.

The chief executive may make a decision about the safety
matter if—

(@ the access is required to be given under an access
undertaking and, under that undertaking, the QCA asks
the chief executive to make a decision about the safety
matter; or

(b) there is no access undertaking but access is required to
be given under the Queensland Competition Authority
Act 1997 and the QCA asks the chief executive to make
adecision about the safety matter; or

(c) theaccessisnot required under an access undertaking or
the Queensland Competition Authority Act 1997, but at
least 1 of the parties to the negotiations asks the chief
executive to make a decision about the safety matter and
the chief executive reasonably considers it appropriate
to make a decision.

If a decision is made under subsection (2)(a) about a safety
matter and the QCA is dealing with matters under the access
undertaking that include the safety matter, the QCA must not
make a decison relating to the safety matter that is
inconsistent with the chief executive's decision about the
safety matter.

If a decision is made under subsection (2)(b) and the QCA
must exercise a power under the Queensland Competition
Authority Act 1997 relating to the safety matter, the QCA
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must have regard to the chief executive's decision in
exercising the power.

(5) If adecision is made under subsection (2)(c), the decision is
binding on the parties to the negotiations only if the parties
agreed to be bound by the decision.

(6) The chief executive may develop guidelines for making
decisions under subsection (2).

(7) The chief executive must make any current guidelines
mentioned in subsection (6) publicly available.

(8) Inthissection—

access undertaking see the Queensdand Competition
Authority Act 1997, the schedule.

QCA means the Queensland Competition Authority.
safety matter means a matter about rail safety.

140 Notice of dispute under agreement for access

(1) This section applies to a dispute under an agreement for
accessing rail transport infrastructure if the dispute is about a
matter relating to rail safety, including, for example, the
following agreements—

(8 anagreement mentioned in section 261(1);
(b) an access agreement.

(2) A person who gives notice of the dispute to another party to
the agreement may give the chief executive a signed notice
stating details of the dispute.

(3) Each accredited person who is a party to the agreement must
give the chief executive a signed notice stating details of the
resolution of the dispute within 14 days after the resolution.

Maximum penalty—10 penalty units.
(4) Inthissection—
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access agreement see the Queensland Competition Authority
Act 1997, the schedule.

resolution, of adispute, means the end of the dispute by—
(@ agreement of the parties to the dispute; or

(b) arbitration; or

(c) adecision of an expert under the agreement; or

(d) a decision of a court or the Queensand Competition
Authority.

141  Helping in a dispute under agreement for access

D)

(2)

3)

(4)

This section appliesif the chief executive—
(& isgiven anotice under section 140(2); and

(b) reasonably considersthat it may be appropriate to give a
safety direction about the matter stated in the notice as
in dispute (the dispute matter).

The chief executive must inform himself or herself about the
dispute matter in any way the chief executive consider

appropriate.

Without limiting subsection (2), the chief executive may
consult with 1 or more of the following persons about the
dispute matter—

(8 each accredited person who is a party to the agreement;

(b) another person whom the chief executive reasonably
believes may be able to help the chief executive in
relation to the dispute matter, including, for example,
the Queensland Competition Authority.

For consulting with an accredited person, the chief executive
may give a signed notice to the accredited person stating a
reasonable time and place for a meeting with the accredited
person.
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142

143

()

An accredited person given a notice under subsection (4) must
attend the meeting at the time and place stated in the notice.

Maximum penalty for subsection (5)—210 penalty units.

Notice of proposed safety direction

D)

(2)

3

If the chief executive reasonably considers himself or herself
informed about a dispute matter and that it is reasonable to
make a safety direction about the matter, the chief executive
must give each party to the agreement, and the Queensland
Competition Authority, the proposed safety direction to be
given to an accredited person.

The proposed safety direction must include—
(@ thegrounds for the proposed safety direction; and

(b) an outline of the facts and circumstances forming the
basis for the grounds; and

(c) an invitation to each person given the proposed safety
direction to show, within a stated period (the
representation period), why the proposed safety
direction should not be given to an accredited person.

The representation period must be a period ending at least 14
days after the day that the proposed safety direction is given to
the parties to the agreement.

Consideration of representations

D)

(2)

Each person given a proposed safety direction under section
142(1) may make written representations about the proposed
safety direction to the chief executive in the representation
period.

The chief executive must consider all written representations
(the accepted representations) made under subsection (1).
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144  Chief executive’s actions after stated period

D)

2

3

(4)

(%)

(6)

After considering any accepted representations, the chief
executive may give a direction (a safety direction) to 1 or
more accredited persons to do or not to do an act stated in the
safety direction.

The safety direction must include—
(8 thereason for the safety direction; and

(b) the day by which the safety direction must be complied
with, that must be reasonable having regard to the nature
of the matters to be done under the safety direction.

A directed person must comply with the safety direction,
unless the directed person has a reasonabl e excuse.

Maximum penalty—200 penalty units.

The safety direction must be accompanied by an information
notice about the chief executive’'s decision to give the safety
direction.

Also, the chief executive must give to a dispute party a signed
notice about the fact that a safety direction has been given to
the directed person.

In this section—

directed person means a person given a safety direction under
subsection (1).

dispute party means a person given a proposed safety
direction as mentioned in section 142(1) who is not a directed
person.
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Division 5 Safety directions by rail safety
officers

145  Application of division

This division applies if a rail safety officer reasonably
believes, for either or both of the following reasons, it is
necessary to give an accredited person, or a person who
appears to the officer to be an employee of an accredited
person, a safety direction—

(@ to maintain an adequate level of safety in managing a
railway or the operation of rolling stock on arailway;

(b) to prevent a situation the rail safety officer reasonably
considers to be unsafe.

146  Written direction by rail safety officer

(1) Therail safety officer may, by awritten direction given to the
accredited person or the employee (a safety direction), direct
the accredited person or employee to do or not to do an act
stated in the safety direction.

(2) The safety direction must state a date or, if applicable, atime
on the day by which the safety direction must be complied
with, that must be reasonable having regard to the nature of
the matters to be done under the safety direction.

(3) A persontowhom asafety direction is given under subsection
(1) must comply with it, unless the person has a reasonable
excuse.

Maximum penalty for subsection (3)—150 penalty units.

147  Spoken direction because written direction is not
possible or reasonable

(1) [Ifitisnot possible or reasonable for the rail safety officer to
give a safety direction in writing to the accredited person or
the employee as mentioned in section 146(1), the officer may
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2

3)

(4)

direct the accredited person or employee (also a safety
direction) to do or not to do a stated act by telling the
accredited person or employee—

(8 todo or not to do the stated act; and
(b) thereason for the officer giving the safety direction.

A person to whom a safety direction is given under subsection
(1) must comply with it, unless the person has a reasonable
excuse.

Maximum penalty—150 penalty units.

It is a reasonable excuse if the officer did not tell the person
that the person commits an offence if the person does not
comply with the safety direction.

Within 5 days after giving a person a safety direction under
subsection (1), the rail safety officer must give the accredited
person or employee a written notice stating the safety
direction given under that subsection.

148  Direction under s 146(1) or 147(4) must include reasons
and be accompanied by information notice

D

2)

3)

This section applies to a rail safety officer when giving a
safety direction under section 146(1) or a written notice
stating a safety direction under section 147(4).

The safety direction or notice must—
(@ include the reasons for the safety direction; and

(b) be accompanied by an information notice for the safety
direction.

If it is not possible or reasonable for a rail safety officer to
comply with subsection (2) at the time the officer is giving the
safety direction, the officer must comply with the subsection
as soon asis reasonably practicable for the officer to do so.
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149  Safety directions and relationship with Workplace Health
and Safety Act 1995

(1) Itisadefencein a proceeding against a person for a safety
direction contravention for the person to prove—

(@ the person committed the act or omission constituting
the safety direction contravention as part of complying
with the person’s workplace obligations; and

(b) in committing the act or omission constituting the safety
direction contravention, the person did each of the
following to diminish the consequences of the safety
direction contravention—

(i) chose an appropriate way;

(if) took reasonable care and skill;

(iii) exercised proper diligence.
(2) Inthissection—

safety direction contravention means a contravention of an

obligation imposed on the person under a safety direction.

workplace obligations, of a person, means the person’s

obligations under the Workplace Health and Safety Act 1995,

section 26 and part 3, divisions 2 and 3.

Division 6 Audit regime

150 Audit program for inspecting activities of accredited
person

1)

2

For each year, the chief executive must prepare a program (an
audit program) for inspecting the activities of railway
managers and railway operators during the year.

Without limiting subsection (1), an audit program may focus
on the following—

(@) particular railway managers or railway operators,
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(b) a particular criterion relating to railway managers or
railway operators;

(c) aparticular aspect of safety.

151 When inspections may be carried out during a year

(1) During ayear, the chief executive may inspect an accredited
person under an audit program for the year.

(2) Also, the chief executive may inspect an accredited person if
the chief executive reasonably believes—

(8 an aspect of safety needs to be considered in relation to
the particular accredited person or accredited persons
generally; or

(b) the accredited person has not, or is not, complying with
arailway provision.

152  Requirement to give information or document for
inspection

(1) For inspecting an accredited person, the chief executive may,
by signed notice given to the accredited person, require the
accredited person to give the chief executive information or a
document the chief executive reasonably believes is relevant
to the inspection.

(2) The notice must include—

(& atime, that isreasonable in the circumstances, by which
the accredited person must comply with the
requirement; and

(b) awarning that it is an offence to fail to comply with the
requirement, unless the accredited person has a
reasonable excuse.
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153  Failure to give information or document for inspection

(1) A person to whom a notice is given under section 152 must
comply with the requirement in the notice within the time
stated in it, unless the person has a reasonable excuse.

Maximum penalty—60 penalty units.

(2) If the personisanindividual, it is a reasonable excuse for the
person not to comply with the requirement if complying with
the requirement might tend to incriminate the person.

(3) The person does not commit an offence against this section if
the information or document sought by the chief executive is
not in fact relevant to the inspection.

Division 7 Disciplinary action against
accredited persons

154  Happening that may give rise to a belief that a ground for
disciplinary action exists

(1) The chief executive may consider that a ground for
disciplinary action about an accreditation of an accredited
person exists after any of the following—

(& aninspection under an audit program;

(b) aninspection other than under an audit program;
(c) areport of aseriousincident;

(d) aninvestigation of an incident.

(2) However, subsection (1) does not limit the matters that may
cause the chief executive to consider aground for disciplinary
action exists.
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155  Grounds for disciplinary action about the accreditation of
an accredited person

Each of the following is a ground to take disciplinary action
about an accreditation of an accredited person—

@

(b)

the accredited person contravened a provision of this
part, part 5 or 6 or chapter 14, whether or not—

(i) a pendty is provided for the provision that the
accredited person contravened; or

(i) a proceeding for a railway offence, or another
action under this Act relating to a ralway
provision, is started against the person; or

(iii) the person is convicted of a railway offence, or
another action is taken in relation to the person
under this Act;

the accredited person failed to comply with a condition
of the accreditation.

156 Show cause notice

If the chief executive reasonably believes a ground exists to
take disciplinary action about an accreditation of an
accredited person, the chief executive must give the accredited
person a signed notice (a show cause notice).

@

(2)

The show cause notice must state each of the following—

@

(b)
(©)

(d)

the disciplinary action the chief executive proposes
taking under this division (the proposed action);

the grounds for the proposed action;

an outline of the facts and circumstances forming the
basis for the grounds;

if the proposed action includes suspension—the
proposed suspension including the proposed period of
the suspension;
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157

158

(€)

(f)

if the proposed action includes varying the
accreditation—the change that it is proposed to make to
an imposed condition or a new condition it is proposed
to impose on the accreditation;

an invitation to the accredited person to show, within a
stated period (the show cause period), why the proposed
action should not be taken.

(3) The show cause period must be a period ending at least 28
days after the day the show cause notice is given to the
accredited person.

Consideration of representations

(1) The accredited person may make written representations
about the show cause notice to the chief executive in the show
cause period.

(2) The chief executive must consider all written representations
(the accepted representations) made under subsection (1).

Immediate suspension of an accreditation

(1) This section applies if the chief executive reasonably
believes—

(@

(b)

a ground to take disciplinary action about an
accreditation requires the immediate suspension of the
accreditation—

(i) toensurethe safety of persons; or

(ii) to prevent damage to rail transport infrastructure or
other rail infrastructure; or

an accredited person does not have the financial
capacity or public risk insurance arrangements required
under section 137(1) or (2).

(2) The chief executive may suspend the accreditation
immediately.

Reprint 12H effective 1 July 2010 Page 203



Transport Infrastructure Act 1994
Chapter 7 Rail transport infrastructure and other matters
Part 3 Accreditation

[s 159]

3)

(4)

The suspension can be effected only by the chief executive
giving the accredited person al of the following—

(@ asigned notice stating the suspension and the reason for
the suspension;

(b) aninformation notice for the suspension;
(c) ashow cause notice.
The suspension—

() takeseffectimmediately all the documents mentioned in
subsection (3) are given to the accredited person; and

(b) continues to operate until the show cause notice is
finally dealt with.

159  Action by chief executive

D)

)

This section appliesif—

(@) there are no accepted representations for the show cause
notice; or

(b) after considering the accepted representations for the
show cause notice, the chief executive still believes the
ground for disciplinary action exists relating to the
accreditation.

The chief executive may—

(&) if the proposed action is a direction to apply to amend
the approved safety management system for a railway
managed, or for the operation of rolling stock on a
railway, by the accredited person—direct the accredited
person to apply for the proposed amendment by a stated
time; or

(b) if the proposed action is to suspend the
accreditation—suspend the accreditation for not longer
than the proposed period of suspension; or

(c) if the proposed action is to vary the accreditation—vary
the accreditation in the proposed way, or another way to
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which the accredited person has consented in writing,
including by varying an existing condition or by
imposing a new condition; or

(dy if the proposed action is to cance the
accreditation—cancel the accreditation or suspend the
accreditation for a period.

(3) Morethan 1 type of disciplinary action about an accreditation
of an accredited person may be taken under this section.

(4) If the chief executive decides to take action under subsection
(2), the chief executive must immediately give the accredited
person—

(@ asigned notice stating—
(i) thedecision; and

(i) for a direction as mentioned in subsection
(2)(a)—that the accreditation will be suspended in
its entirety under subsection (5) without further
notice until the accredited person makes the
application for the proposed amendment; and

(i) thereasonsfor the decision; and
(b) aninformation notice for the decision.

(5) If the chief executive directs the accredited person to apply for
a proposed amendment by a stated time and the person does
not make the application by the stated time, the accredited
person’s accreditation is suspended in its entirety from that
time until the day after the day the accredited person gives the
chief executive the application.

(6) If the chief executive's decision is to cancel the accreditation,
the notice mentioned in subsection (4)(a) must include a
direction to the accredited person to return the certificate of
accreditation to the chief executive, within 14 days after
receiving the notice.

(7) A person who is directed under subsection (6) to return a
certificate of accreditation must comply with the direction
within 14 days after receiving the direction.
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Maximum penalty—40 penalty units.
(8) The decision takes effect on the later of the following—

(8 theday the signed notice mentioned in subsection (4)(a)
is given to the accredited person;

(b) theday of effect stated in the signed notice.

160 Decision by chief executive not to take action under s 159
(1) Thissection appliesif—

(8 there are accepted representations for the show cause
notice; and

(b) after considering the accepted representations for the
show cause notice, the chief executive no longer
believes a ground for disciplinary action exists relating
to the accreditation.

(2) The chief executive must give the accredited person a signed
notice stating the chief executive does not intend to take
action under section 159 and the matter is completed.

Division 8 Information about safety issues

161  Chief executive may publish safety bulletin

(1) The chief executive may publish, in a way that the chief
executive considers appropriate, a document containing
information about safety issues for railways (a safety
bulletin).

(2) Without limiting the information that may be included in a
safety bulletin, the chief executive may include any of the
following information—

(@ information arising out of a report of an incident or an
investigation into an incident, including a serious
incident;
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(b) information arising out of an inspection of an accredited
person;

(c) other information about safety issues, including
information from outside Queensland.

(3) The chief executive must consult with an accredited person
about information the chief executive proposes to publish that
may identify, or be reasonably expected to identify, the
accredited person.

(4) Also, the chief executive must consult with an accredited
person, or any other person, about information the chief
executive proposes to publish in which the accredited person
or the other person has a proprietary interest.

Part 4 Rail transport infrastructure
powers
Division 1 Railway works

162  Application of div 1
This division applies only to railway works.

163  Entering land for railway works etc.

For railway works, the chief executive or an accredited person
may enter someone else’s land and carry out the works.

164  Entry to land by notice or with approval

(1) Before entering someone else’s land to carry out railway
works, the chief executive or an accredited person must—
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2

3

(4)

(@) giveat least 7 days written notice to the land’s owner or
occupier; or

(b) get the written agreement of the land’s owner or
occupier to the entry.

The notice must—
(@) state the use intended to be made of the land; and
(b) include a genera outline of the intended works; and

(c) state an approximate period when the works are
expected to be carried out on the land.

The chief executive or accredited person need not comply
with subsection (1) for—

(@ urgent remedia action on arailway; or
(b) maintenance on aroad.

If urgent remedial action is required, the chief executive or
accredited person must give the land’s owner or occupier as
much oral notice asis practicable.

165 Care to be taken in carrying out works etc.

In entering land and carrying out railway works on the land,
the chief executive or an accredited person—

(@) must take as much care as is practicable to minimise
damage to the land or inconvenience to the land’s owner
or occupier; and

(b) may do anything necessary or desirable to minimise the
damage or inconvenience; and

(c) must get the agreement of the owner or occupier to take
or use the materias of the land’s owner or occupier,
unless urgent remedial action on arailway is required.
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166

167

Compensation for carrying out works etc.

D)

(2)

3)

(4)

An owner or occupier of land entered under this part by the
chief executive or an accredited person may, by written notice
given to the chief executive or accredited person—

(@ clam compensation for loss or damage caused by the
entry or railway works carried out on the land; or

(b) claim compensation for the taking or use of materials; or

(c) require the person to carry out works in restitution for
the damage; or

(d) require the person to carry out works in restitution for
the damage and then claim compensation for any loss or
damage not restituted.

The notice must be given—
(& within 1 year after the railway works are completed; or

(b) a a later time alowed by the chief executive or
accredited person.

The amount of compensation is—
(@ the amount agreed between the parties; or

(b) if the parties can not agree within a reasonable
time—the amount decided by a court with jurisdiction
for the recovery of the amount of compensation
claimed.

However, the amount of compensation for damage to the land
and its fixtures, and for taking or use of materials, can not be
more than the amount that would have been awarded if the
land had been acquired.

Watercourses

D)

To carry out railway works, an accredited person may, with
the chief executive’ s written approval—

(@ divert awatercourse; or
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(b) construct a watercourse, whether temporary or
permanent.

(2) In deciding whether to approve the diverson of a
watercourse, the chief executive must consider the effect the
works would have on the watercourse’s physical integrity and
flow characteristics.

(3) Subsection (2) does not limit the matters the chief executive
may consider.

(4) Subsection (1) does not authorise the chief executive, in a
wild river area, to grant an approval under this section to—

(& divert or construct a watercourse; or
(b) extract quarry material from a watercourse.
Division 2 Other powers

168 Power to require works to stop

D)

)

3)

A person must not, without the chief executive's written
approval, carry out works near arailway if the works threaten,
or are likely to threaten, the railway’s safety or operational

integrity.

Maximum penalty—2100 penalty units.

If—

(@) apersoniscarrying out, or proposes to carry out, works
near arailway; and

(b) the chief executive reasonably believes they threaten, or
are likely to threaten, the railway’s safety or operational
integrity;

the chief executive may give the person a written direction to

stop, alter or not to start the works.

The person must comply with the direction, unless the person
has a reasonable excuse.
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Maximum penalty—2100 penalty units.

(4) If works are carried out contrary to subsection (1) or a
direction under subsection (2), the chief executive may, by
written notice, require the owner of the land where the works
are situated to alter, demolish or take away the works within a
stated reasonable time.

(5) The person must comply with the requirement, unless the
person has a reasonabl e excuse.

Maximum penalty—2100 penalty units.

(6) If the person does not comply with the requirement, the chief
executive may—

(@) alter, demalish or take away the works; or

(b) alter, demolish or take away the works and recover the
cost of doing so from the land’s owner as a debt payable
by the owner.

(7) For this section, a person authorised by the chief executive
may enter land and inspect works—

(a) after giving 3 days written notice to the land’s owner or
occupier; or

(b) with the written agreement of the land’'s owner or
occupier; or

(c) without notice or approval, if the chief executive
reasonably believes there is an immediate and
significant threat to the railway’s safety or operational

integrity.
(8 This section binds al persons, including the State, the
Commonwealth and the other States.

169 Closing railway crossings
(1) A rallway manager may temporarily close or regulate a
railway crossing if satisfied it is necessary because of an
immediate threat to—
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() thesafety of therailway; or
(b) thepublic using it or who may use it.
(2) If the manager decidesto close or regulate a crossing—

(@ themanager must, as soon as practicable after its closure
or regulation, notify the authority responsible for the
crossing of its closure or regulation, unless the authority
has agreed that notification is unnecessary; and

(b) the manager may construct a substitute crossing.

Part 5 Rail safety officers

Division 1 Definitions

170 Definitions for pt 5
In this part—
enter, rolling stock, includes board rolling stock.
place includes the following—
(@ land;

(b) a building or other structure, or part of a building or
other structure, of any type;

(c) a group of buildings or other structures, or part of a
group of buildings or other structures, of any type.

public place means—

(@ aplace, or part of a place, that the public is entitled to
use, that is open to members of the public or that is used
by the public, whether or not on payment of money; or
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(b) a place, or part of a place, that the occupier allows
members of the public to enter, whether or not on
payment of money.

railway workplace means either of the following places —

(@ a place that is, or at which is located, rail transport
infrastructure or other rail infrastructure;

(b) another place used by an accredited person to conduct
activities in relation to managing arailway or operating
rolling stock on arailway.

Division 2 Rail safety officers including

171

172

provisions about appointment

Rail safety officers

D
2

3)

(4)

Each police officer isarail safety officer.

The chief executive may appoint an officer of the department,
or any other person, as arail safety officer.

However, the chief executive may appoint a person under
subsection (2) only if the chief executive is reasonably
satisfied the person is qualified for appointment because the
person has the necessary expertise or experience.

Sections 172(1)(a) and (b), 173 and 174 do not apply to arail
safety officer who is a police officer.

Appointment conditions and limit on powers

D)

A rail safety officer holds office on any conditions stated in—
(@ theofficer’sinstrument of appointment; or

(b) a signed notice by the chief executive given to the
officer; or

(c) aregulation.
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(2)

Example for subsection (1)(a)—

The instrument of appointment of arail safety officer may provide that
if the officer is an employee of a railway manager or railway operator
for a railway, the officer is appointed only to investigate, or may not
investigate, a matter under section 216(2) about a specific railway.

The instrument of appointment, a signed notice given to the
officer or aregulation may limit the officer’s powers under a
railway provision.

173 Issue of identity card to each rail safety officer

D
2

3)

The chief executive must issue an identity card to each rall
safety officer.

The identity card must—
(8 contain arecent photo of the officer; and
(b) contain acopy of the officer’s signature; and

(c) identify the person asarail safety officer under this Act;
and

(d) state an expiry date for the card.

This section does not prevent the issuing of a single identity
card to a person for this Act and other purposes.

174  Production or display of identity card

D)

2)

In exercising a power under arailway provision in relation to
aperson, arail safety officer must—

(@ produce the officer's identity card for the person’'s
inspection before exercising the power; or

(b) have the identity card displayed so that it is clearly
visible to the person when exercising the power.

However, if it is not practicable to comply with subsection
(1), the officer must produce the identity card for the person’s
inspection at the first reasonable opportunity.
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(3) For subsection (1), a rail safety officer does not exercise a
power in relation to a person only because the officer, as
authorised under this Act, enters—

(& apublic place when it is open to the public; or

(b) a place for the purpose of asking the occupier of the
place for consent to enter.

175 When rail safety officer ceases to hold office

(1) A ral safety officer ceases to hold office if any of the
following happens—

(@ theterm of office stated in a condition of office ends;

(b) the officer ceases to hold office under another condition
of office;

(c) theofficer'sresignation under section 176 takes effect.

(2) Subsection (1) doesnot limit the ways arail safety officer may
cease to hold office.

(3) Inthissection—

condition of office means a condition on which the officer
holds office.

176  Resignation

A rail safety officer may resign by signed notice given to the
chief executive.

177  Return of identity card

A person who ceases to be arail safety officer must return the
person’s identity card to the chief executive within 21 days
after ceasing to be an officer, unless the person has a
reasonable excuse.

Maximum penalty—40 penalty units.
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Division 3

Entry to places by rail safety
officers

178 Power to enter places
(1) A rail safety officer may enter aplace if—

2

3)

(@
(b)

(©)
(d)

its occupier consents to the entry; or

it isapublic place and the entry is made when it is open
to the public; or

the entry is authorised by awarrant; or

it isaralway workplace and the entry is made when the
placeis—

(i) open for carrying on activities for which the place
isarailway workplace; or

(ii) otherwise open for entry; or

(iii) required to be open for inspection under an
accreditation for arailway; or

(iv) not open, or required to be open, as mentioned in
subparagraphs (i) to (iii) but the entry is urgently
required to investigate the circumstances of a
serious incident.

For the purpose of asking the occupier of a place for consent
to enter, the officer may, without the occupier’s consent or a
warrant—

@
(b)

enter land around premises at the place to an extent that
is reasonable to contact the occupier; or

enter part of the place the officer reasonably considers
members of the public ordinarily are allowed to enter
when they wish to contact the occupier.

A rail safety officer who enters a railway workplace under
subsection (1)(d) must not unnecessarily impede any activities
being conducted at the workplace.
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(4) If aral safety officer may enter a place under subsection
(2)(d), the officer is not authorised to enter any part of the
place that is a home.

(5) Inthissection—

home means a building, caravan or other structurein which an
individual lives.

179  Procedure for entry with consent

(1) This section applies if a rail safety officer intends to ask an
occupier of a place to consent to the officer or another rail
safety officer entering the place.

(2) Before asking for the consent, the officer must tell the
occupier—

(@ the purpose of the entry; and
(b) that the occupier is not required to consent.

(3) If the consent is given, the officer may ask the occupier to sign
an acknowledgment of the consent.

(4) The acknowledgment must state—
(@ theoccupier has been told—
(i) the purpose of the entry; and
(if) that the occupier is not required to consent; and
(b) the purpose of the entry; and

(c) the occupier gives the officer consent to enter the place
and exercise powers under arailway provision; and

(d) thetime and date the consent was given.

(5 If the occupier signs the acknowledgment, the officer must
immediately give a copy to the occupier.

6) 1f—

(@ an issue arises in a proceeding about whether the
occupier consented to the entry; and
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(b) an acknowledgment complying with subsection (4) for
the entry is not produced in evidence;

the onus of proof is on the person relying on the lawfulness of
the entry to prove the occupier consented.

180 Procedure for other entries without warrant
(1) Thissection appliesif—
(@ arail safety officer intends to enter a place without the

consent of an occupier of the place or a warrant, as
authorised under section 178(1)(d); and

(b) anoccupier is present at the place.

(2) Before entering the place, the officer must tell, or make a
reasonable attempt to tell, the occupier—

(@ the purpose of the entry; and

(b) that the officer is permitted under section 178(1)(d) to
enter the place without the occupier's consent or a
warrant.

181  Application for warrant

(1) A rall safety officer may apply to a magistrate for a warrant
relating to a place.

(2) Theapplication must be sworn and state the grounds on which
the warrant is sought.

(3) Themagistrate may refuse to consider the application until the
officer gives the magistrate all of the information the
magistrate requires about the application in the way the
magistrate requires.

Exampl e for subsection (3)—

The magistrate may require additional information supporting the
application to be given by statutory declaration.
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182 Issue of warrant

D)

(2)

A magistrate may issue a warrant only if the magistrate is
satisfied there are reasonabl e grounds for suspecting—

(@ thereisaparticular thing or activity (the evidence) that
may provide evidence of arailway offence; and

(b) the evidence is at the place or, within the next 7 days,
may be at the place.

The warrant must state—

() that astated rail safety officer may, with necessary and
reasonable help and force—

(i) enter the place and any other place necessary for
entry; and

(ii) exercise powers under arailway provision; and
(b) therailway offence for which the warrant is sought; and
(c) theevidencethat may be seized under the warrant; and

(d) the hours of the day or night when the place may be
entered; and

(e) the date, within 14 days after the warrant’s issue, the
warrant ends.

183  Special warrants

D)

2)

A rall safety officer may apply for a warrant (a special
warrant) by phone, fax, radio or another form of
communication if the officer reasonably believes it necessary
because of —

(8 urgent circumstances; or

(b) other special circumstances, including, for example, the
officer’s remote location.

Before applying for the specia warrant, the officer must
prepare an application stating the grounds on which the
warrant is sought.
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3)
(4)

()

(6)

(")

(8)
(9)

The officer may apply for the warrant before the application is
sworn.

After issuing the specia warrant, the magistrate must
immediately fax or otherwise electronically communicate a
copy (a facsimile warrant) to the officer if it is reasonably
practicable to do so.

If it is not reasonably practicable to fax or electronically
communicate a copy to the officer—

(@ themagistrate must tell the officer—
(1) what the terms of the special warrant are; and
(ii) the date and time the special warrant isissued; and

(b) the officer must complete aform of warrant (a warrant
form) and write on it—

(i) the magistrate's name; and

(ii) the date and time the magistrate issued the special
warrant; and

(iii) theterms of the special warrant.

The facsimile warrant, or the warrant form properly
completed by the officer, authorises the entry and the exercise
of the other powers stated in the special warrant issued.

The officer must, at the first reasonable opportunity, send the
magistrate—
(@ thesworn application; and

(b) if the officer completed a warrant form—the completed
warrant form.

On receiving the documents, the magistrate must attach them
to the special warrant.

If—
(@ an issue arises in a proceeding about whether an

exercise of a power was authorised by a special warrant;
and
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(b) thewarrant is not produced in evidence;

the onus of proof is on the person relying on the lawfulness of
the exercise of the power to prove a special warrant authorised
the exercise of the power.

184  Warrants—procedure before entry

D)

2

3)

(4)

This section applies if—

(@) arail safety officer stated in a warrant issued under this
division for aplace isintending to enter the place under
the warrant; and

(b) apersonis present at the place.

Before entering the place, the officer must do or make a
reasonable attempt to do the following things—

(@ identify himself or herself to a person present at the
place who is an occupier of the place by producing a
copy of the officer’'s identity card or other document
evidencing the officer’s appointment;

(b) give the person a copy of the warrant or, if the entry is
authorised by a facsimile warrant or warrant form, a
copy of the facsimile warrant or warrant form;

(c) tell the person the officer is permitted by the warrant to
enter the place;

(d) give the person an opportunity to allow the officer
immediate entry to the place without using force.

However, the officer need not comply with subsection (2) if
the officer reasonably believes immediate entry to the placeis
required to ensure the effective execution of the warrant is not
frustrated.

Subsection (2)(a) does not apply to arail safety officer who is
apolice officer.
Editor’s note—

See the Police Powers and Responsibilities Act 2000, section 637
(Supplying police officer’s details).
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Division 4

General powers of rail safety
officers

185  General powers after entering place

(1) This division applies to a rail safety officer who, under
division 3, enters a place.

(2) However if, under section 178(2), the officer enters a place to
ask the occupier's consent to enter a place, this division
appliesto the officer only if the consent isgiven or theentry is
otherwise authorised.

(3) To the extent the officer reasonably considers it necessary for
an inspection or investigation under a railway provision, the
officer may do any of the following—

(8 search any part of the place;

(b) enter or open, using reasonable force, a structure, rolling
stock, vehicle or other thing to examine the structure,
rolling stock, vehicle or other thing;

(c) inspect, film, photograph, videotape or otherwise record
an image of adocument, structure, rolling stock, vehicle
or other thing at the place;

(d) take, or authorise another person to take, for analysis a
thing, or asample of or from the thing, at the place;

(e) mark, tag or otherwise identify rolling stock, a vehicle
or other thing at the place;

(f) take an extract from, or copy, adocument at the place;

(g) take into the place the equipment, materials or persons
the officer reasonably requires for exercising a power
under this part;

(h) take anecessary step to allow a power under paragraphs
(a) to (g) to be exercised.

(4) If the officer takes a sample or thing for analysis under
subsection (3)(d), the officer must—
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()

(@) give a receipt for the sample or thing to the person in
charge of the thing or place from which it was taken;
and

(b) for asample or thing with an intrinsic value—at the end
of 6 months after the sample or thing was taken, return it
to the person who appears to be the owner of it or the
person in charge of the thing or place from which it was
taken.

Editor’s note—

See section 199(1) (Forfeiture by rail safety officer) for what
happens if a sample or thing can not be returned to its owner or
the owner can not be found.

However, if for any reason it is not practicable to comply with
subsection (4)(a), the officer must leave the receipt at the
place in a conspicuous position and in a reasonably secure

way.

186  Procedure before entering or opening rolling stock or
vehicle

D)

(2)

If arelevant person is present at rolling stock or a vehicle, the
rail safety officer must do or make a reasonable attempt to do
the following before entering the rolling stock or vehicle
under section 185—

(@ tell therelevant person the purpose of the entry;
(b) ask for the consent of the relevant person to the entry;

(c) tell the relevant person the officer is permitted under a
railway provision to enter the rolling stock or vehicle
without consent;

(d) for avehicle—if the relevant person is not the owner of
the vehicle, advise the vehicle's owner of the officer's
intention to enter it.

If arelevant person is not present at rolling stock or avehicle,
before entering the rolling stock or vehicle, the officer must—
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3)

(4)

(@) take reasonable steps to find a relevant person for the
rolling stock or vehicle; and

(b) comply with subsection (1)(a) to (c) for the relevant
person if found.

Subsections (1)(d) and (2) do not require the officer to take a
step the officer reasonably believes may frustrate or otherwise
hinder an inspection or investigation under a ralway
provision or the purpose of the intended entry.

In this section—
relevant person means—

(@ for rolling stock—a person who isthe driver or guard of,
or engineer for, the rolling stock; or

(b) for avehicle—a person who appears to be the driver, or
to bein control, of the vehicle.

187  Power to require reasonable help or information

D

2)

A rail safety officer may require the occupier of, or someone
else at, a place entered into under division 3 to give the
officer—

(8 reasonable help to exercise a power under a railway
provision; or

(b) information to help the officer ascertain whether a
raillway provision is being complied with.

Exampl e for subsection (1)—

When inspecting rolling stock, arail safety officer may ask the driver of
the rolling stock to accompany the officer or to explain how a piece of
equipment is used as part of the accredited person’'s approved safety
management system for the railway or for the operation of rolling stock
on the railway.

When making a requirement under subsection (1), the officer
must warn the person that it is an offence to fail to comply
with the requirement unless the person has a reasonable
excuse.
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(3 A person required to give reasonable help under subsection
(D(@), or give information under subsection (1)(b), must
comply with the requirement, unless the person has a
reasonable excuse.

Maximum penalty—2100 penalty units.

(4) If the personisanindividual, it is a reasonable excuse for the
person not to comply with the requirement to give information
if complying with the requirement might tend to incriminate
the person.

188 Power to stop rolling stock or vehicle that may be entered
or opened

(1) [If rolling stock or avehicle that arail safety officer may enter
or open under arailway provisionis moving or about to move,
the officer may—

(@ require the accredited person for the rolling stock or
vehicle to stop the rolling stock or vehicle at, not move
the rolling stock or vehicle from, or move the rolling
stock or vehicle to, a stated place; or

(b) ask or signal the person in control of the rolling stock or
vehicle to stop the rolling stock or vehicle at, or not
move the rolling stock or vehicle from, a stated place.

(2) Before making arequest or giving a signal under subsection
(D(b) relating to rolling stock, the officer must—

(@ consult with the train controller for the rolling stock
about whether it is safe to stop therolling stock at, or not
move the rolling stock from, the place taking into
account other rolling stock; and

(b) disrupt the operation of rolling stock on the railway only
to the extent that is reasonably necessary.

(3 An accredited person of whom a requirement is made under
subsection (1)(a) must comply with the requirement, unless
the person has a reasonable excuse.

Maximum penalty—200 penalty units.
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(4) Thepersonin control of rolling stock, or avehicle, to whom a

()

request is made or signal given under subsection (1)(b) must
comply with the request or signal, unless the person has a
reasonable excuse.

Maximum penalty—2100 penalty units.

It is a reasonable excuse for the person in control of rolling
stock or avehicle not to comply with the request or signal if—

(@ to immediately comply with the request or signa
would—

(i) endanger the person or someone else; or

(i) cause damage to rail transport infrastructure,
rolling stock or avehicle; and

(b) the person complies with the request or signal as soon as
is practicable to comply with it.

189  Other powers about rolling stock or vehicles that may be
entered

D

2)

3)

If arail safety officer enters or opens rolling stock or avehicle
under a railway provision, the officer may require the person
in control of therolling stock or vehicle—

(@ to give the officer reasonable help to enter or open the
rolling stock or vehicle; or

(b) to bring the rolling stock or vehicle to a stated
reasonable place and remain in control of the rolling
stock or vehicle for a reasonable period to allow the
officer to exercise a power under arailway provision.

When making a requirement under subsection (1), the officer
must warn the person it is an offence to fail to comply with the
requirement unless the person has a reasonable excuse.

A person must not fail to comply with the requirement, unless
the person has a reasonable excuse.

Maximum penalty for subsection (3)—2100 penalty units.

Page 226

Reprint 12H effective 1 July 2010



Transport Infrastructure Act 1994
Chapter 7 Rail transport infrastructure and other matters
Part 5 Rail safety officers

[s 190]

Division 5 Seizure

190 Power to seize evidence if entry without consent or
warrant

A rail safety officer who enters a place under a railway
provision, without consent and without a warrant, may seize a
thing at the place only if the officer reasonably believes—

(@ thething isevidence of arailway offence; and
(b) theseizureis necessary to prevent the thing being—
(i) destroyed, hidden or lost; or

(i) used to commit, continue or repeat, a railway
offence.

191  Power to seize evidence if entry with consent or warrant

(1) Thissection appliesif arail safety officer enters a place under
apower under arailway provision with the necessary consent
of a person or with awarrant.

(2) If the officer enters a place with the necessary consent, the
officer may seize athing at the place if—

(@ the officer reasonably believes the thing is evidence of a
railway offence; and

(b) seizure of the thing is consistent with the purpose of
entry as told to the person when asking for the person’s
consent.

(3) If the officer enters the place with a warrant, the officer may
seize a thing that is the evidence for which the warrant was
issued.

(4) The officer may seize anything else at the place if the officer
reasonably believes—

(8 thething isevidence of arailway offence; and
(b) theseizureis necessary to prevent the thing being—
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(i) destroyed, hidden or lost; or

(i) used to commit, continue or repeat a railway
offence.

192  Securing seized things
Having seized athing, arail safety officer may—

(@ move the thing from the place where it was seized (the
place of seizure); or

(b) leavethething at the place of seizure but take reasonable
action to restrict accesstoit; or

Examples of restricting access to a thing—

1 marking, sealing, tagging or otherwise identifying the thing
to show accessto it is restricted

2 sedling the entrance to a room where the thing is situated
and marking the entrance to show access to the thing is
restricted

(c) for equipment—make it inoperable.
Exampl e of making equipment inoperable—

dismantling equipment or removing a component of equipment
without which the equipment is not capable of being used

193 Offence to tamper with seized thing

(1) |If aral safety officer restricts access to a seized thing, a
person must not tamper, or attempt to tamper, with the thing,
or something restricting access to the thing, without a rail
safety officer’s approval.

Maximum penalty—60 penalty units.

(2) |If arall safety officer makes seized equipment inoperable, a
person must not tamper, or attempt to tamper, with the
equipment, without arail safety officer’s approval.

Maximum penalty—60 penalty units.
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194  Powers to support seizure

(1) Toenableathingto be seized, arail safety officer may require
the person in control of it—

(@ to take it to a stated reasonable place by a stated
reasonable time; and

(b) if necessary, to remain in control of it at the stated place
for a stated reasonable period.

(2) Therequirement—
(@ must be made by signed notice given to the person; or
(b) if for any reason it is not practicable to give a signed
notice to the person—may be made oraly and

confirmed by signed notice given to the person as soon
asis practicable.

(3) A further requirement may be made under this section about
the thing if it is necessary and reasonable to make the further
requirement.

Examples of a further requirement—
A reguirement that the thing—
»  betransported during stated off-peak hours
*  betransported along a particular route
e betransported in a particular way.

(4) A person of whom arequirement is made under subsection (1)
or (3) must comply with the requirement, unless the person
has a reasonabl e excuse.

Maximum penalty—60 penalty units.

(5) Subject to the provisions of this part providing for
compensation, the cost of complying with subsection (1) or
(3) must be borne by the person.

Editor’s note—
See section 213 (Compensation).
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195

196

197

(6)

For this section, a person isin control of athing if the person
has, or reasonably appears to a rail safety officer to have,
authority to exercise control over the thing.

Rail safety officer may require thing’s return

(1)

(2)

3

If arail safety officer has required a person to take athing to a
stated reasonable place by a stated reasonable time under a
raillway provision, the officer may require the person to return
the thing to the place from which it was taken.

A person of whom arequirement is made under subsection (1)
must comply with the requirement, unless the person has a
reasonable excuse.

Maximum penalty—40 penalty units.

Subject to the provisions of this part providing for
compensation, the cost of complying with subsection (1) must
be borne by the person.

Receipt for seized thing

D)
2

3
(4)

After arail safety officer seizesathing, the officer must givea
receipt for it to the person from whom the thing was sei zed.

However, if for any reason it is not practicable to comply with
subsection (1), the officer must leave the receipt at the place
of seizure in a conspicuous position and in a reasonably
secure way.

The receipt must describe generally the thing seized and its
condition.

This section does not apply to a thing if it would be
impracticable or unreasonable to expect the officer to account
for the thing given its condition, nature and value.

Return of seized thing

(1)

This section applies to a seized thing if—
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(8 thething has someintrinsic value; and

(b) thething has not been forfeited under division 6.
(2) A rall safety officer must return the thing to its owner—

(@ attheend of 6 months after the seizure; or

(b) if a proceeding for an offence involving the thing is
started within the 6 months—at the end of the
proceeding and any appeal from the proceeding.

(3) Despite subsection (2), the officer must return a thing seized
as evidence if the officer stops being satisfied—

(@) itscontinued retention as evidence is necessary; and

(b) its continued retention is necessary to prevent the thing
being used to continue, or repeat, an offence.

198 Access to seized thing

(1) Until a seized thing is forfeited or returned, a rail safety
officer must allow its owner to inspect it and, if it is a
document, to copy it.

(2) Subsection (1) does not apply if it is impracticable or would
be unreasonabl e to allow the inspection or copying.

Division 6 Forfeiture

199  Forfeiture by rail safety officer

(1) A sample or thing taken for analysis under section 185(3)(d),
or a thing seized under division 5, is forfeited to the State if
the rail safety officer who took, or arranged the taking of, the
sample or thing or who seized the thing—

(@) after making reasonable efforts, can not return it to its
owner; or

(b) after making reasonable inquiries, can not find its
owner.
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(2) For subsection (1), the officer is not required to—
(@ make effortsif it would be unreasonable to make efforts
to return the sample or thing to its owner; or
(b) make inquiries if it would be unreasonable to make
inquiries to find the owner.
Example for paragraph (b)—
The owner of the sample or thing has migrated to another
country.
(3) Regard must be had to the sample’s or thing's condition,
nature and value in deciding—
(@ whether it isreasonable to make efforts or inquiries; and
(b) if efforts or inquiries are made—what efforts or
inquiries, including the period over which they are
made, are reasonable.
(4) Inthissection—
owner, for a sample or a thing taken for analysis, means the
person in charge of the thing or place from which the sample
or thing was taken.
200 Forfeiture on conviction
(1) On conviction of aperson for arailway offence, the court may
order the forfeiture to the State of anything owned by the
person and seized under division 5.
(2) The court may make any order to enforce the forfeiture it
considers appropriate.
(3 This section does not limit the court's powers under the
Penalties and Sentences Act 1992 or another law.
201  Dealing with forfeited sample or thing

D)

On forfeiture of a sample or thing to the State, the sample or
thing becomes the State's property and may be dealt with by
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the chief executive in a way the chief executive reasonably
believesis appropriate.

(2) Without limiting subsection (1), the chief executive may
destroy or dispose of the sample or thing.

Division 7 Other powers

202  Power to require name and address

(1) A rail safety officer may require a person to state the person’s
name and residential or business address if the officer—

(@ findsthe person committing arailway offence; or

(b) finds the person in circumstances that lead, or has
information that leads, the officer to reasonably suspect
the person has just committed arailway offence; or

(o) finds the person at a railway workplace, reasonably
believes the person is an employee of an accredited
person and reasonably considers that it is necessary for
the purposes of arailway provision to know the person’s
name and residential or business address.

(2) When making the requirement, the officer must warn the
person it is an offence to fail to state the person’s name or
address unless the person has a reasonable excuse.

(3) The officer may also require the person to give evidence of
the correctness of the stated name or required address if the
officer reasonably suspects the stated name or addressisfalse.

203  Failure to give name or address

(1) A person of whom a requirement is made under section
202(1) or (3) must comply with the requirement, unless the
person has a reasonabl e excuse.

Maximum penalty—40 penalty units.
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2)

A person does not commit an offence against subsection (1)
| —_—
(8 therequirement was given because the rail safety officer

reasonably suspected the person had committed a
railway offence; and

(b) the person is not proved to have committed the railway
offence.

204  Power to require information about contravention

D)

(2)

3)

This section applies if a rail safety officer reasonably
believes—

(@ aralway provision has been contravened; and

(b) a person may be able to give information about the
contravention.

The officer may require the person to give information within
the person’s knowledge about the contravention in a stated
reasonable time and in a stated reasonable way.

When making a requirement under subsection (2), the officer
must warn the person it is an offence to fail to comply with the
requirement unless the person has a reasonable excuse.

205 Failure to give information about contravention

(1)

2

A person of whom a requirement is made under section 204
must comply with the requirement, unless the person has a
reasonable excuse.

Maximum penalty—60 penalty units.

If the person is an individual, it is a reasonable excuse for the
person not to comply with the requirement if complying with
the requirement might tend to incriminate the person.
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206  Power to require production of documents

(1) A raill safety officer may require an accredited person to make
available for inspection by the officer, or produce to the officer
for inspection, at a stated reasonable time and place, a
document—

(@ thatisrequired to be kept by the accredited person under
the approved safety management system for a railway
managed, or for the operation of rolling stock on a
railway, by the accredited person; or

(b) that is prepared under the approved safety management
system for a railway managed, or for the operation of
rolling stock on arailway, by the accredited person and
that the officer reasonably believes is necessary for the
officer to consider to understand or verify a document
that is required to be kept under the system.

Example for paragraph (b)—

The approved safety management system may require testing of
equipment as part of a scheduled maintenance program and a
record of the results of the test to be kept. If an item of
equipment is tested under the approved safety management
system, the document that states the results of the test is a
document prepared under the approved safety management
system.

(2) When making a requirement under subsection (1), the officer
must warn the person it is an offence to fail to comply with the
requirement, unless the person has a reasonable excuse.

(3) The officer may keep the document to copy it but must return
the document to the accredited person after copying it.

207  Failure to produce document

(1) A person required to make available, or produce, for
inspection a document under section 206 must comply with
the requirement, unless the person has a reasonable excuse.

Maximum penalty—60 penalty units.
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(2) Itisnot areasonable excuse for a person that complying with
the requirement might tend to incriminate the person.
Division 8 Offences relating to rail safety

officers

208 False or misleading statements

D)

(2)

A person must not state anything to a rail safety officer, in
relation to the officer’s exercise of a power under a railway
provision, that the person knows is false or misleading in a
material particular.

Maximum penalty—200 penalty units.

In a proceeding for an offence against subsection (1), it is
enough to state that the statement made was ‘false or
misleading’ to the person’s knowledge, without specifying
which.

209 False or misleading documents

(1)

2

3

A person must not give a rail safety officer a document
containing information the person knows is false or
misleading in amaterial particular.

Maximum penalty—200 penalty units.

Subsection (1) does not apply to a person if the person when
giving the document—

(a) tellsthe officer to the best of the person’s ability, how it
isfalse or misleading; and

(b) if the person has, or can reasonably obtain, the correct
information—gives the correct information.

In a proceeding for an offence against subsection (1), it is
enough to state the document was ‘false or misleading’ to the
person’ s knowledge, without specifying which.
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210  Obstruction of rail safety officer

(1) A person must not obstruct a rail safety officer, in relation to
the officer’s exercise of a power under a railway provision,
unless the person has a reasonabl e excuse.

Maximum penalty—2100 penalty units.

(2) If aperson has obstructed arail safety officer and the officer
decides to proceed with the exercise of the power, the officer
must warn the person that—

(& it isan offence to obstruct the officer unless the person
has a reasonable excuse; and

(b) the officer reasonably believes the person’s conduct is
an obstruction.

(3) Inthissection—

obstruct includes assault, hinder, resist and attempt or
threaten to obstruct.

211 Impersonating a rail safety officer
A person must not pretend to be arail safety officer.
Maximum penalty—2100 penalty units.

Division 9 Notice of damage and
compensation

212  Notice of damage
(1) Thissection appliesif—

(@ a ral safety officer damages something when
exercising, or purporting to exercise, a power under a
railway provision; or

(b) a person acting under the direction or authority of the
officer damages something.
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(2)

3)

(4)

()

(6)

The officer must give a signed notice to the person who
appears to the officer to be the owner or person in possession
of the thing.

If for any reason it is not practicable to comply with
subsection (2), the officer must leave the notice in a
conspicuous position and in a reasonably secure way at the
place where the damage happened.

The notice must state—
(@ the particulars of the damage; and

(b) that the person who suffered the damage may claim
compensation under section 213.

If the officer reasonably believes the damage was caused by a
latent defect in the thing or other circumstances beyond the
control of the officer or person acting under the direction or
authority of the officer, the officer may state the belief in the
notice.

However, a rail safety officer need not comply with this
section if the officer reasonably believes the damageistrivial.

213 Compensation

(1)

2

3)

This section appliesif a person incursloss or damage because
of the exercise, or purported exercise, of a power under a
railway provision, other than because of a forfeiture under
section 199 or 200.

The person is entitled to be paid the reasonable compensation
because of the loss or damage that is agreed between the chief
executive and the person, or failing agreement, decided by a
court.

Compensation may be claimed and ordered to be paid in a
proceeding—

(@ brought in a court with jurisdiction for the recovery of
the amount of compensation claimed; or
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(b) for a railway offence brought against the person
claiming compensation.

(4) A court may order compensation to be paid only if satisfied it
isjust to make the order in the circumstances of the particular
case.

Part 6 Railway incidents

Division 1AA Preliminary

213A Objects
(1) Theobjects of this part are to provide for—
(@ thereporting of incidents on or involving arailway; and

(b) the investigation of or inquiry into incidents on or
involving arailway, including—

(i) investigations or inquiries independent of an
accredited person for the railway; and

(if) investigations or inquiries conducted to find out the
cause of the incidents and to make
recommendations about improvements to safety of
transport by rail.

(2) Thefollowing are not objects of this part—

(8 to apportion blame to individuals for incidents on or
involving arailway;

(b) to provide the way to decide the liability of any
individual in relation to an incident on or involving a
railway;

(c) to helpin court proceedings between parties, except as
expressly provided by this part;
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(d) toallow any adverse inference to be drawn from the fact
that an individua is involved in an investigation or
inquiry.

(3) Subsection (2) does not make evidence inadmissible in a civil

or criminal proceeding unless this part states the evidence is
not admissible in the proceeding.

213B Definitions for pt 6

In this part—

civil or criminal proceeding includes an administrative
proceeding for the discipline of an individual.

coronial procedure means any of the following under the
Coroners Act 2003—

(@ themaking of adecision for section 30 of that Act;
(b) aninquest;

(c) aninvestigation;

(d) aconference under section 34 of that Act.

court includes any tribunal, authority, person or body that has
power to require the production of documents or answering of
guestions, but does not include the Legidative Assembly or a
commission of inquiry under the Commissions of Inquiry Act
1950.

data logger recording means a recording from a device
installed on a locomotive or self-propelled rolling stock that
records rolling stock event data related to operational
performance of the locomotive or self-propelled rolling stock.

data logger recording information means—

(@) a data logger recording or part of a data logger
recording; or

(b) a copy or printout of al or part of a data logger
recording; or
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(c) any information obtained from a data logger recording
or part of adatalogger recording.

individual does not include an accredited person.

inquiry means an inquiry conducted by a board of inquiry
established or re-established under section 219.

investigation means an investigation under this part of an
incident on or involving arailway by arail safety officer.

relevant person see section 239AE.

restricted information means any of the following, other than
datalogger recording information—

(@ astatement, whether oral or in writing, obtained from a
person in the course of an investigation or inquiry,
including any record of the statement;

(b) al information recorded in the course of an
investigation or inquiry;

(c) al communications in the course of an investigation or
inquiry with aperson involved in the operation of rolling
stock that is or was the subject of an investigation or
inquiry;

(d) medica or private information regarding persons,
including deceased persons, involved in an incident that
is being or has been investigated or that is or has been
the subject of an inquiry;

(e) inrelationtorolling stock that is or was the subject of an
investigation or an inquiry—information recorded for
the purposes of monitoring or directing the progress of
the rolling stock from 1 place to another or information
recorded about the operation of the rolling stock;

(f) records of the analysis of information or anything else
obtained in the course of an investigation or inquiry,
including opinions expressed by a person in that
analysis,
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(g) information contained in a document that is given to a
rail safety officer or board of inquiry in connection with
this part.
Division 1 Report of railway incident

214  Reporting serious incidents

D)

(2)

3)
(4)

If an accredited person for a railway becomes aware that a
serious incident has happened on or involving the railway, the
person must report the incident to the chief executive under
guidelines made under subsection (2).

Maximum penalty—200 penalty units.

The chief executive may make, and give to all accredited
persons, written guidelines—

(@ towhich they areto have regard in deciding whether an
incident is one to which subsection (1) applies; or

(b) about the information that must be included in reports
under the subsection; or

(c) about the times within which reports must be made to
the chief executive; or

(d) about the form in which reports must be made.

Example for subsection (2)—

A guideline may include a form and require that, within 2 hours of an
accredited person for arailway becoming aware of a serious incident on
or involving the railway, the person must fax the form to anumber stated
on the form, or telephone atelephone number stated on the form and tell
the person answering the phone the information stated on the form.

In making a guideline, the chief executive must consult with
all accredited persons.

A guideline has no effect unless the Minister notifies the
making of the guideline.
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215

©)

(6)

The notice must state the places where copies of the guideling,
and the provisions of any document applied, adopted or
incorporated by the guideline, are available for inspection,
without charge, during normal business hours.

The notice is subordinate legislation.

Request for report or incident details

D

2

3)

This section applies if the chief executive becomes aware
that—

(8 aserious incident on or involving a railway may have
happened even if the incident has not been reported; or

(b) an incident, other than a serious incident, on or
involving arailway may have happened.

The chief executive may require an accredited person for the
rallway to give the chief executive a written report, or stated
written details, about the incident within a stated reasonable
period.

The person must comply with the requirement, unless the
person has a reasonabl e excuse.

Maximum penalty for subsection (3)—200 penalty units.

Division 2 Investigation of railway incident

216

Investigations by rail safety officer

D

This section appliesif—

(8 aseriousincident on or involving arailway happens; or

(b) the chief executive becomes aware that a serious
incident, or an incident other than a serious incident, on

or involving arailway may have happened, even if it has
not been reported.
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2)
3)

(4)

()
(6)
(")

(8)

The chief executive may require a raill safety officer to
investigate the matter.

If a report has been given to the chief executive about the
incident, the chief executive may require the officer to
investigate the matter by reviewing the report.

After finishing the investigation, the officer must give areport
of the results of the investigation (the RSO report) to the chief
executive, including whether or not the officer reasonably
considers the incident a serious incident and the reasons for
considering the incident a serious incident.

The chief executive must give the Minister a copy of the RSO
report within 14 days after receiving the report.

The Minister must table in the Legidative Assembly a copy of
the RSO report within 14 days after receiving the report.

The following is not admissible in evidence in any civil or
criminal proceeding—

(@ the RSO report;

(b) any report prepared by the rail safety officer as an
interim RSO report;

(c) any report prepared by the rail safety officer as a draft
RSO report for the purposes of consultation.

However, subsection (7) has no effect on the use or
admissibility of any type of report mentioned in the
subsection in a coronial procedure.

217  Power of rail safety officer to investigate incident

(1)

This section appliesif—

(& anincident on or involving arailway has, or may have,
happened; and

(b) arail safety officer isinvestigating the incident, whether
or not at the chief executive's request.
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2)

3)
(4)

()

(6)
(7)

(8)
(9)

(9A)

If the officer reasonably needs help in investigating the
incident, the officer may require a person to give the officer
reasonable help in the investigation.

A requirement may only be made of a person whom the
officer reasonably believes is competent to give the help.

If the rail safety officer reasonably believes it necessary for
the purposes of the investigation, the rail safety officer may
require a person to—

(@) answer questions relevant to the incident; or

(b) produce documents or other things relevant to the
incident.

The officer may require an employee of arailway manager or
operator to take an alcohol test, drug test or medical
examination if the officer reasonably suspects—

(@ the employee caused, or was directly involved in, the
incident; and
(b) the result of the test or examination may help in

deciding the circumstances and probable causes of the
incident.

The test mentioned in subsection (5) must take place within 2
hours after the incident happens.

The medical examination mentioned in subsection (5) must
take place within a reasonable time after the officer forms the
reasonable suspicions about the employee under the
subsection.

The cost of the test or examination must be paid by the
employee’ s employer.

A person must comply with a requirement under this section,
unless the person has a reasonabl e excuse.

Maximum penalty—200 penalty units.

It is not a reasonable excuse for a person to fail to comply
with the requirement that complying with the requirement
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(9B)

(9C)

(9D)

(10)

might tend to incriminate the person or make the person liable
to a penalty.

Subsection (9C) applies to the following (primary
evidence)—

(@ any help given by anindividual to arail safety officer in
investigating an incident in response to a requirement
under subsection (2);

(b) any answer given by an individua to a question
mentioned in subsection (4)(a) to arail safety officer in
investigating an incident in response to a requirement
under subsection (4)(a);

(c) a document or other thing mentioned in subsection
(4)(b) produced by an individual to arail safety officer
in investigating an incident, and the fact of that
production, in response to a requirement under
subsection (4)(b);

(d) the results of an alcohol test, drug test or medical
examination of an individual mentioned in subsection

5.
The following is not admissible in evidence against an
individual in any civil or criminal proceeding—

(@ primary evidence;

(b) any information, or document or other thing, obtained as
adirect or indirect result of primary evidence (derived
evidence).

Subsection (9C) does not prevent primary evidence or derived
evidence being admitted in evidence in criminal proceedings
about the falsity or misleading nature of the primary evidence.

When making a requirement of an individua under this
section, arail safety officer must—

(@ warn the individual it is an offence to fail to comply
with the requirement unless the individual has a
reasonable excuse; and

Page 246

Reprint 12H effective 1 July 2010



Transport Infrastructure Act 1994
Chapter 7 Rail transport infrastructure and other matters
Part 6 Railway incidents

[s 217]

(b) advisetheindividual that—

(i) it isnot a reasonable excuse that complying with
the requirement might tend to incriminate the
individual or make the individual liable to a
penalty; and

(ii) anything obtained under the requirement, and any
evidence derived directly or indirectly from
anything obtained under the requirement, is not
admissible in evidence against the individua in
any civil or criminal proceeding.

(11) If the person refusesto take a test mentioned in subsection (5),
the person may be taken, for a purpose prescribed under a
regulation, to have been under the influence of alcohol or a
drug when the incident happened, in the absence of evidence
to the contrary.

(12) Inthissection—
alcohol test includes—

(@ apreliminary test to give an indication of the presence
or absence of alcohol in a person’s breath; and

(b) atest to analyse aperson’s blood or breath to determine
the person blood alcohol concentration.

drug means—

(@ every substance or article which is a dangerous drug
under and within the meaning of the Drugs Misuse Act
1986; or

(b) any other substance, article, preparation or mixture
(with the exception of liquor) whether gaseous, liquid,
solid, or in any other form that, when consumed or used
by any person, deprives the person either temporarily or
permanently of any of the person’s norma mental or
physical faculties.
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218 Compensation

D)

2
3)

(4)

()

(6)

This section appliesif a person incurs |0ss or expense because
of the exercise or purported exercise by arail safety officer of
a power under this part, including, for example, in complying
with a requirement made of the person.

The person may claim compensation for the loss or expense
from the employing authority.

Payment of compensation may be claimed and ordered in a
proceeding—

(@ brought in a court with jurisdiction for the recovery of
the amount of compensation claimed; or

(b) for an offence against this Act brought against the
person claiming compensation.

A court may order compensation to be paid only if it is
satisfied it isjust to make the order in the circumstances of the
particular case.

A regulation may prescribe matters that may, or must, be
taken into account by the court in considering whether it is
just to make the order.

In this section—
employing authority, of arail safety officer, means—

(@ if the officer is an employee of an accredited
person—the accredited person; or

(b) inany other case—the State.
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Division 3 Boards of inquiry

Subdivision 1 General

219

220

Minister may establish or re-establish boards of inquiry

D)

2

3)

The Minister may, by gazette notice, establish or re-establish
aboard of inquiry about an incident that—

(@ has happened on or involving arailway; and
(b) the Minister considersis a serious incident.

The notice, or a subsequent gazette notice, may specify
matters relevant to the inquiry, including, for example, the
number and appointment of members, the chairperson and the
terms of reference.

The Minister may exercise powers under this section for an

incident—

(@ whether or not the incident has been investigated under
division 2; or

(b) whether or not a board of inquiry has previousy
inquired into the incident.

Role of board of inquiry

D)

(2)
3)

The board of inquiry must—

(@ inquire into the circumstances and probable causes of
the relevant incident; and

(b) givethe Minister awritten report of the board’s findings.

The report may contain the recommendations the board
considers appropriate and other relevant matters.

The Minister must table a copy of the report in the Legidative
Assembly within 14 days after receiving the report.
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(4)

()

(6)

However, if the board gives the Minister a separate report of
matters that the board considers should not be made public,
the Minister need not table the separate report in the
Legidative Assembly.

The following is not admissible in evidence in any civil or
criminal proceeding—
(@) areport under this section;

(b) any report prepared by the board as an interim report
under this section;

(c) any report prepared by the board as a draft report under
this section for the purposes of consultation.

However, subsection (5) has no effect on the use or
admissibility of any type of report mentioned in the
subsection in a coronial procedure.

221  Conditions of appointment

D)
2

Members of the board of inquiry are entitled to be paid the
fees and allowances that may be decided by the Minister.

The members hold office on the terms not provided by this
Act that may be decided by the Minister.

222  Chief executive to arrange for services of staff and
financial matters for board of inquiry

As soon as practicable after the board of inquiry is
established, the chief executive must consult with the
chairperson of the board and arrange—

(@ for the services of officers and employees of the
department, rail safety officers and other persons to be
made available to the board for the conduct of the
inquiry; and

(b) for financial matters relevant to the board.
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223  Rail safety officer may exercise powers for board’s
inquiry
(1) This section applies to a rail safety officer whose services
have been made available to the board of inquiry.

(2) The rail safety officer may exercise powers under a railway
provision for the incident the subject of the board’ sinquiry.

Subdivision 2 Conduct of inquiry

224  Procedure
(1) Inconducting itsinquiry, the board of inquiry—
(& must observe natural justice; and

(b) must act as quickly, and with as little formality and
technicality, as is consistent with a fair and proper
consideration of the issues.

(2) Inconducting the inquiry, the board—
(@ isnot bound by the rules of evidence; and

(b) may inform itself in any way it considers appropriate,
including, for example, holding hearings; and
(c) may decide the procedures to be followed for the
inquiry.
(3) However, the board must comply with this division and any
procedural rules prescribed under aregulation.

(4) Thechairperson presides at the inquiry.

225 Notice of inquiry

The chairperson of the board of inquiry must give at least 14
days written notice of the time and place of the inquiry to
anyone who the chairperson has reason to believe should be
given the opportunity to appear at the inquiry.
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226

227

228

229

Inquiry to be held in public other than in special
circumstances

D)
(2)

3)

An inquiry must be held in public.

However, the board may, of its own initiative or on the
application of a person represented at the inquiry, direct that
the inquiry, or a part of the inquiry, be held in private, and
give directions about the persons who may be present.

The board may direct that the inquiry be held in private only if
satisfied it is proper to make the order in the specia
circumstances of theinquiry.

Protection of members, legal representatives and
witnesses

D

(2)

3)

A member of the board of inquiry has, in the performance of
the member’s duties, the same protection and immunity as a
judge of the Supreme Court.

A lawyer or other person appearing before the board for
someone else has the same protection and immunity as a
barrister appearing for a party in a proceeding in the Supreme
Court.

A person summoned to attend or appearing before the board

as a witness has the same protection as a witness in a
proceeding in the Supreme Court.

Record of proceedings to be kept

The board of inquiry must keep arecord of its proceedings.

Procedural fairness and representation

In conducting the inquiry, the board must give anyone directly
concerned in the incident the subject of the inquiry, the
opportunity of making a defence to al claims made against
the person either in person or by lawyer or agent.
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230 Board’s powers on inquiry
(1) Inconducting the inquiry, the board may—

(8 act in the absence of any person who has been given a
notice under section 225 or some other reasonable
notice; and

(b) receive evidence on oath or affirmation or by statutory
declaration; and

(c) adjourntheinquiry; and

(d) disregard any defect, error, omission or insufficiency in
a document; and

(e) permit or refuse to permit a person, including a lawyer,
to represent someone else at the inquiry.

(2) A member of the board may administer an oath or affirmation
to a person appearing as a witness before the inquiry.

231 Notice to witness

(1) Thechairperson of the board of inquiry may, by written notice
given to a person, require the person to attend the inquiry at a
stated time and place to give evidence or produce stated
documents or things.

(2) A person required to appear as a witness before the board is
entitled to the witness fees prescribed under aregulation or, if
no witness fees are prescribed, the reasonable witness fees
decided by the chairperson.

232 Inspection of documents or things

(1) If adocument or other thing is produced to the board at the
inquiry, the board may—

(8 inspect the thing; and

(b) make copies of, photograph, or take extracts from, the
thing if it isrelevant to the inquiry.
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(2) The board may also take possession of the thing, and keep it
whileit is necessary for the inquiry.

3)

While it keeps a thing, the board must permit a person
otherwise entitled to possession of the thing to inspect, make
copies of, photograph, or take extracts from, it, at areasonable
place and time that the board decides.

233 Inquiry may continue despite court proceedings unless
otherwise ordered

The inquiry of the board of inquiry may start or continue, and
areport may be prepared or given, despite a proceeding before
any court or tribunal, unless a court or tribunal with the
necessary jurisdiction orders otherwise.

234  Offences by witnesses
(1) A person given anotice under section 231 must not—

@
(b)

fail, without reasonable excuse, to attend as required by
the notice; or

fail, without reasonable excuse, to continue to attend as
required by the chairperson of the board of inquiry until
excused from further attendance.

Maximum penalty—60 penalty units.

(2) A person appearing as awitness at the inquiry must not—

(@ fal to take an oath or make an affirmation when
required by the chairperson of the board; or

(b) fail, without reasonable excuse, to answer a question the
person is required to answer by a member of the board;
or

(c) fail, without reasonable excuse, to produce a document
or thing the person is required to produce by a notice
under section 231.

Maximum penalty—60 penalty units.
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235 Self-incrimination

(1) A person appearing as a witness at the inquiry is not excused
from—

(& answering aquestion put to the person at the inquiry; or
(b) producing adocument or other thing at the inquiry;

on the ground that the answer or producing the thing might
tend to incriminate the person or make the person liable to a
penalty.

(2) The following is not admissible in evidence against an
individual inany civil or criminal proceeding—

(@ any answer given at the inquiry by the individual, and
any document or other thing produced at the inquiry by
the individual and the fact of that production, in
response to a requirement under this division (primary
evidence);

(b) any information, or document or other thing, obtained as
adirect or indirect result of primary evidence (derived
evidence).

(3) Subsection (2) does not prevent primary evidence or derived
evidence being admitted in evidence in criminal proceedings
about the falsity or misleading nature of the primary evidence.

236  False or misleading statements
(1) A person must not—

(@) state anything to the board of inquiry that the person
knows isfalse or misleading in a material particular; or

(b) omit from a statement made to the board of inquiry
anything without which the statement is, to the person’'s
knowledge, misleading in a material particular.

Maximum penalty—200 penalty units.
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2

It is enough for a complaint against a person for an offence
against subsection (1) to state that the statement made was
false or misleading to the person’s knowledge.

237 False, misleading or incomplete documents

D)

(2)

3)

A person must not give to the board of inquiry a document
containing information the person knows is false, misleading
or incomplete in amateria particular.

Maximum penalty—200 penalty units.

Subsection (1) does not apply to a person if the person, when
giving the document—

(@ tellsthe board, to the best of the person’s ability, how it
is false, misleading or incomplete; and

(b) if the person has, or can reasonably get the correct
information—agives the correct information.

It is enough for a complaint against a person for an offence
against subsection (1) to state that the document was false,
misleading or incomplete to the person’s knowledge.

238 Contempt of board

A person must not—
(8 insult the board of inquiry; or
(b) deliberately interrupt the inquiry; or

(c) create or continue or join in creating or continuing, a
disturbance in or near a place where the board is
conducting its inquiry; or

(d) do anything that would be contempt of court if the board
were ajudge acting judicialy.

Maximum penalty—60 penalty units.
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239 Change of membership of board

Theinquiry of the board of inquiry is not affected by a change
in its membership.

Division 4 Protection of particular information

239AA Limitations on disclosure etc. of restricted information

(1) A person who is or has been arelevant person must not make
arecord of restricted information.

Maximum penalty—2 years imprisonment.

(2) A person who is or has been a relevant person must not
disclose restricted information to any person or to a court.

Maximum penalty—2 years imprisonment.

(3) A person who has, or had, access to restricted information
under section 239AD must not—

(& makearecord of the information; or
(b) disclose the information to any person or to a court.
Maximum penalty—2 years imprisonment.

(4) Subsection (1), (2) or (3) does not apply to—

(@ anything done by a person in performing functions
under this Act or in connection with this Act; or

(b) without limiting paragraph (a), disclosure to any board
of inquiry; or

(c) disclosure to a court in criminal proceedings for an
offence against this part; or

(d) disclosureto acourtin civil proceedingsif—

(i) the chief executive issues a certificate under
subsection (6); and

(ii) the court makes an order under subsection (7).
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()

(6)

(7)

(8)

(9)

In a proceeding for an offence against subsection (1), (2) or
(3), the onus is on the defendant to adduce or point to
evidence that suggests a reasonable possibility that subsection
(4) applies.

The chief executive may issue a certificate about restricted
information stating that the disclosure of the information is
not likely to interfere with any current or future investigation
or inquiry.

If the court is satisfied that any adverse domestic and
international impact that the disclosure of the information
might have on any current or future investigations or inquiries
is outweighed by the public interest in the administration of
justice, the court may order the disclosure.

A court in which a disclosure mentioned in subsection (4)(c)
or (d) is made may direct that the restricted information, or
any information obtained from the restricted information,
must not—

(@ be published or communicated to any person; or

(b) be published or communicated other than in the way,
and to the persons, the court states.

If a person is prohibited by this section from disclosing
restricted information—

(@ the person can not be required by a court to disclose the
information; and

(b) any information disclosed by the person in
contravention of this section is not admissible in any
civil or criminal proceeding, other than a proceeding
against the person under this section.

239AB Release of restricted information in the interests of
safety of transport by rail

D

The chief executive may disclose restricted information to any
person if the chief executive considers that the disclosure is
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2

3)

necessary or desirable for the purposes of safety of transport
by rail.

However, the chief executive may only disclose restricted
information that is, or that contains, persona information in
the circumstances prescribed under a regulation.

In this section—

personal information means information or an opinion
(including information or an opinion forming part of a
database), whether true or not, and whether recorded in a
material form or not, about an individual whose identity is
apparent, or can reasonably be ascertained, from the
information or opinion.

239AC Authorisation of coroner to have access to restricted

information

D
2)

This section applies if a coroner requests or requires the chief
executive to give restricted information to the coroner.

The chief executive must give the restricted information to the
coroner.

239AD Chief executive may authorise persons to have access to

restricted information

The chief executive may authorise someone other than a
relevant person to have access to restricted information if the
chief executive considersthat it is necessary or desirable to do
0.

Division 5 Relevant persons

239AE Meaning of relevant person

A relevant person is 1 of the following—
(@) thechief executive;
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(b) arail safety officer—

(i) who is required to investigate an incident under
section 216(2); or

(i) whoisnot required to investigate an incident under
section 216(2) but who is investigating the incident
for the purpose of finding out its cause as opposed
to finding evidence of a suspected offence; or

(ilf) whose services are made available to a board of
inquiry under section 222;

(c) another person made available to help aboard of inquiry
in any capacity.

239AF Certification by chief executive of relevant person’s
involvement in investigation

The chief executive may issue a certificate stating that a stated
person who is or has been arelevant person isinvolved, or has
been involved, in an investigation or inquiry about a stated
incident.

239AG Relevant persons not compellable as witnesses

D

2)

3)
(4)

A person who is or has been arelevant person is not obliged to
comply with a subpoena or similar direction of a court to
attend and answer questions about an incident if the chief
executive has issued a certificate under section 239AF for the
person in relation to the incident.

A relevant person is not compellable to give an expert opinion
in any civil or criminal proceeding in relation to safety of
transport by rail.

This section does not apply to an inquiry or coronial inquest.
In this section—

expert opinion means an opinion that requires specialised
knowledge based on training, study or experience.
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Part 7

Land for railway purposes

239AH Definitions for pt 7

In this part—

registered interest means an interest registered in the
leasehold land register, other than a mortgage.

unregistered right, in relation to land held under a lease or
sublease, means a right to use the land that has not been
registered or can not be registered in the leasehold land
register.

239Al Effect of resumption of particular interests in land

(1)

2
)
(4)

()

(6)
(7)

This section applies if, under the resumption laws, the chief
executive, for the State, acquires an interest in land that isless
than a freehold interest (the acquired land) for use by a
railway manager as part of arail transport corridor.

The acquired land is free of any interest or obligation arising
under the interest that was acquired.

The chief executive, for the State, may exercise all the powers
of an owner in relation to the acquired land.

The chief executive must, as soon as practicable, arrange for
the acquired land to become unallocated State land for the
purposes of section 240.

However, the chief executive may delay the acquired land
becoming unallocated State land until any proposed rail
transport infrastructure is built or substantialy built and the
boundaries of the land are more accurately defined.

The Acquisition of Land Act 1967, section 12(2A), does not
apply to the acquired land.

In this section—
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resumption laws means—

(@ the Transport Planning and Coordination Act 1994,
section 25; and

(b) the Acquisition of Land Act 1967.

240  Sublease of land to railway managers

D

(2)

3)
(4)

()
(6)

(6A)

This section appliesif—

(@) the State acquires land (the acquired land) for use by a
railway manager as part of arail transport corridor; or

(b) the chief executive decides that non-rail corridor land
(also acquired land) should be used by a railway
manager as part of arail transport corridor.

If the acquired land mentioned in subsection (1)(a) becomes
unallocated State land, the Minister administering the Land
Act 1994 must lease it to the State under section 17(2) of that
Act.

The lease is in perpetuity and, if demanded, for a rent of $1
per year.

The State must sublease acquired land mentioned in
subsection (1)(a) or (b) to the manager—

@ if th_e_r_nanager agrees to meet the full costs of the
acquisition—
(i) for aterm of not more than 100 years; and
(ii) for arent, if demanded, of $1 per year; and
(iii) on other terms decided by the chief executive; or
(b) otherwise—on terms agreed between the parties.

A sublease by the State under subsection (4)(a) may include
an option to renew the sublease.

The terms of the option and the renewed sublease are to be
decided by the chief executive.

Subsections (2) to (6) are subject to section 240AA.
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(7) The Land Act 1994, section 336(2)(a) does not apply to a
document of amendment of a sublease to a railway manager
under subsection (4) or a sublease to a railway manager
granted under the exercise of an option mentioned in
subsection (5).

(8) If the manager attaches any rail transport infrastructure or any
other works or structures to the acquired land, they remain the
manager’ s property until the manager disposes of them.

(9) Inthissection—
acquires includes acquires by—

(@ gift; and

(b) surrender of a sublease previously granted to a railway
manager; and

(c) exchange, and

(d) purchase.

full costs, of an acquisition, includes (if the acquired land
consists of alease to the State) all rent or other money payable
by the State under the lease granted to the State during the
term of —

(8 the sublease of the acquired land from the State to the
manager under subsection (4); and

(b) any renewal of the sublease to the manager.

240AA Interests in commercial corridor land continue after
acquisition

(1) Thissection appliesif—

(@ the acquired land mentioned in section 240(1)(a) is
commercia corridor land; and

(b) theland—
(i) becomes unallocated State land; and
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2

3)
(4)

()

(if) is subleased to a railway manager under section
240(4).

All interests in the acquired land, other than the interest of the
owner, at the time the acquired land becomes unallocated
State land continue in the sublease on the same terms as an
interest in the acquired land, with the railway manager as
sublessee substituted for the owner of the acquired land as a
party to the interest.

Subsection (2) applies despite the Land Act 1994, section
331(2).

The registrar of titles must record each registered interest
continued under subsection (2) on the sublease in the
leasehold land register.

In this section—

owner, of acquired land, means the owner of the acquired land
before it becomes unallocated State land.

registered interest means an interest registered under the
Land Title Act 1994.

240A Registered interests in rail corridor land

D)

2

This section applies if—
(@ a railway manager’'s sublease for a section of rail
corridor land—
(i) expires, or
(ii) issurrendered or terminated; and
(b) there is a registered interest in the railway manager's
sublease for that section of rail corridor land.
After the expiry, surrender or termination, the registered
interest in the sublease continues on the same terms as a
registered interest in the lease for the section of the non-rail

corridor land, with the State as lessee substituted for the
railway manager as a party to the registered interest.
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3)

Note—

By definition, rail corridor land becomes non-rail corridor land on
expiry, surrender or termination of the sublease.

Subsection (2) applies despite the Land Act 1994, section 372.

240B Unregistered rights in rail corridor land

1)

2

(2A)

(2B)

)

(4)

This section applies if—

(@ a railway manager’'s sublease for a section of rail
corridor land—

(i) istoexpireor be surrendered; or
(ii) isterminated; and

(b) there is an unregistered right in the railway manager’'s
sublease for that section of rail corridor land.

If the sublease is to expire or be surrendered, the railway
manager must give the chief executive details of all
unregistered rightsin the sublease at least 3 months before the
expiry or surrender of the sublease.

Subsection (2) does not apply to a sublease that is to expire if
the railway manager and the chief executive, acting on behalf
of the State, agree to renew the sublease before or
immediately after the expiry.

If the sublease is terminated, the railway manager must give
the chief executive details of all unregistered rights in the
sublease within 3 months after the termination of the sublease.

After the expiry, surrender or termination, an unregistered
right in the railway manager’s sublease for that section of rail
corridor land continues on the same terms as an unregistered
right in the lease for the section of the non-rail corridor land,
with the State as lessee substituted for the railway manager as
aparty to the unregistered right.

The chief executive may at any time revoke an unregistered
right that is continued under subsection (3) if the chief
executive considers—
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()

(6)

(7)

(8)

(@ theuseof theright would affect the safety or operational
integrity of the land as a railway or would adversely
affect another transport purpose; or

(b) the holder of the right has not complied with any
conditions imposed on the right by the railway manager
or the chief executive; or

(c) theright is being used in a way that is contrary to the
provisions of—

(i) the perpetual lease of the land to the State; or
(ii) theLand Act 1994.

A person whose interest is affected by the chief executive’'s
decision under subsection (4)(a) is entitled to be paid
compensation by the State for the loss for the unexpired
portion of the unregistered right, but only if—

(@ the person had paid the rallway manager for the
unregistered right; or

(b) the personisthe owner of land adjacent to the section of
rail corridor land the subject of the sublease that has
expired or been surrendered or terminated and, as part of
the acquisition agreement or settlement of that section
of the rail corridor land from the person or a previous
owner of the land, the unregistered right mentioned in
subsection (3) was granted.

The person is entitled to be paid, because of the revocation of
the right, the reasonable compensation that is agreed between
the person and the chief executive, or failing agreement, that
is decided by a court.

Compensation may be claimed and ordered to be paid in a
proceeding brought in a court with jurisdiction for the
recovery of a debt equal to the amount of compensation
claimed.

Subsection (5) does not prevent an ex gratia payment from
being made to a person under the Financial Accountability Act
2009.
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240C Lease of non-rail corridor land to railway manager

D)
(2)

3

(4)

This section applies if the chief executive subleases a section
of non-rail corridor land to arailway manager.

When the registrar of titles registers the sublease in the
leasehold land register—

(@ thesubleaseistaken to be the next vested right to, or be
next in priority to, the perpetual lease of the section of
the land to the State; and

(b) the railway manager as sublessee is substituted for the
State as a party to any lesser registered interest.

Also, when the registrar of titles registers the sublease in the
leasehold land register—

(@) the State’'srights and obligationsin an unregistered right
in the section of the land are taken to be vested in the
railway manager as sublessee; and

(b) the railway manager is substituted for the State as a
party to the unregistered right.

Subsection (2) applies despite the Property Law Act 1974,
section 115 and the Land Act 1994, section 298.

240D Lease of non-rail corridor land to local government or
government entity

D)

2

This section applies if the chief executive subleases a section
of non-rail corridor land to alocal government or government
entity that is not a railway manager.

When the registrar of titles registers the sublease in the
leasehold land register—

(8 thesubleaseistaken to be the next vested right to, or be
next in priority to, the perpetual lease of the section of
the land to the State; and

(b) thelocal government or government entity as sublessee
is substituted for the State as a party to any lesser
registered interest.
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(3) However, subsection (2) does not apply to aregistered interest
that was registered before the sublease is registered if, when
the sublease is registered, a provision in the sublease states
that subsection (2) does not apply to the registered interest.

(4)

()

Also, when the registrar of titles registers the sublease in the
leasehold land register—

(@

(b)

the State’'s rights and obligations in an unregistered right
in the section of the land are taken to be vested in the
local government or government entity as sublessee; and

the local government or government entity is substituted
for the State as a party to the unregistered right.

Subsections (2) and (3) apply despite the Property Law Act
1974, section 115 and the Land Act 1994, section 298.

240E Access arrangements across proposed railway
(1) Thissection appliesif—

@

(b)
(©)
(d)

(€)

the chief executive enters into an agreement with a
person about land (relevant land)—

(i) that the State proposes to acquire as mentioned in
section 240(1)(a); or

(if) that is non-rail corridor land mentioned in section
240(1)(b); and

the relevant land is, or is proposed to be, future railway
land; and

the person isthe railway manager for a proposed railway
to be constructed on the relevant land; and

the owner of land adjacent to the relevant land (the
land-owner)—

(i) ownsthe relevant land; or
(i) hasaright of access over the relevant land; and

the land-owner requires access across the proposed
raillway.
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(2) The land-owner may ask the railway manager for a right of
access across the proposed railway.

(3 Theralway manager must—

(& negotiate with the land-owner about a right of access
across the proposed railway; and

(b) have regard to the relevant matters for the proposed
railway; and

(c) either—

(i) provide a right of access across the proposed
railway; or

(ii) refuse to provide a right of access across the
proposed railway.

(4) Subsection (5) appliesif—

(@ therallway manager and the land-owner do not agree on
aright of access across the proposed railway, including
about any conditions to which the right of access is
subject; or

(b) the railway manager refuses to provide aright of access
across the proposed railway.

(5) The railway manager or the land-owner may ask the chief
executive to decide whether a right of access across the
proposed railway should be granted.

(6) Indeciding whether or not to grant aright of access across the
proposed railway, the chief executive—

(@ must have regard to the relevant matters for the
proposed railway; and

(b) must consult with the railway manager about what, if
any, conditions should be imposed on the right of
access; and

(c) may ask the railway manager or the land-owner for any
other information the chief executive needs to make a
decision.
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(7)
(8)

(9)

(10)

(11)

(12)

(13)

The railway manager or the land-owner must give the chief
executive the information the chief executive asksfor.

The chief executive must decide—
(@ togrant aright of access across the proposed railway; or

(b) not to grant a right of access across the proposed
railway; or

(c) not to grant aright of access across the proposed railway
and refer the matter of a right of access back to the
rallway manager for further negotiation with the
land-owner.

If the chief executive decides to grant a right of access under
subsection (8)(a), or not to grant a right of access under
subsection (8)(b), the chief executive must notify, in writing,
the railway manager and the land-owner about the decision.

The railway manager must meet the full cost of any works
required for the purpose of a right of access granted by the
chief executive across the proposed railway.

A right of access across a proposed railway given or granted
under this section may be given or granted with or without
conditions.

Without limiting the conditions the chief executive may
impose on a right of access across a proposed railway, the
chief executive may impose a condition that the right of
access may be used only for a stated approved use.

In this section—

railway manager includes a proposed railway manager.

relevant matters, for a proposed railway, means—

(@ the safety and operationa integrity of the proposed
railway; and

(b) theneed to limit the number of level crossings acrossthe
proposed railway; and
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(c) the cost of providing a right of access across the
proposed railway.

240F Cancellation of right of access

(1) This section applies if relevant land under section 240E
becomesrail corridor land.

(2) Subject to subsection (3), a right of access granted by the
chief executive under section 240E(8)(a) remains in force—

(@ whiletherelevant land israil corridor land; or

(b) if the relevant land becomes non-rail corridor
land—while the relevant land is non-rail corridor land.

(3) A right of access granted by the chief executive under section
240E(8)(a) may be cancelled—

(@ by written agreement between the relevant entity for the
relevant land and the holder of the right of access; or

(b) by the chief executive if—

(i) the holder of the right of access does not comply
with any conditions imposed by the chief executive
under section 240E(8)(a) on the right of access; or

(ii) the chief executive considers that the use of the
right of access would affect the safety or
operational integrity of the railway on the relevant
land or would adversely affect another transport
purpose.

(4) If the chief executive cancels a right of access under
subsection (3)(b)(ii), the owner of land affected by the
decision is entitled to be paid reasonable compensation for the
loss of the use of the right of access—

(@) as agreed between the owner and the relevant entity for
the relevant land; or

(b) failing agreement under paragraph (a), as decided by the
Land Court.
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241

242

()

(6)
(7)

For subsection (4), if the right of access was granted subject to
a condition that it be used only for a stated approved use, the
owner is entitled to be paid compensation only for the loss of
the approved use of the right of access.

Compensation may be claimed and ordered to be paid in a
proceeding brought in the Land Court.

In this section—
relevant entity means—

(@ for relevant land that is rail corridor land—both the
chief executive and the railway manager for the land; or

(b) for relevant land that becomes non-rail corridor
land—the chief executive.

Railway tunnel easements

(1)
(2)
3
(4)

(%)

This section applies to an easement described in schedule 4,
despite the terms of the easement.

The State may grant a licence in relation to the easement to a
railway manager.

If the State grants alicence as mentioned in subsection (2), the
railway manager may grant a sublicence to arailway operator.

No compensation is payable to the grantor of the easement
because of any vesting, transfer, licence or sublicence under
this section.

In this section—

railway tunnel corridor means a corridor of land within
which a tunnel containing rail transport infrastructure is
Situated.

What is future railway land

D)

Land becomes future railway land when the chief executive,
by written notice to the relevant local government and in the
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243

244

(2)
3

gazette, indicates that the land is intended to be used for a
railway.

Future railway land ceasesto be future railway land when it is
subleased to arailway manager under section 240(4).

If the chief executive decides that future railway land is no
longer to be used for arailway, the chief executive must give
written notice of that fact to the relevant local government and
in the gazette.

Status of railway land

D)

2

Therailway manager for corridor land is, for any rail transport
infrastructure on the land or proposed to be constructed on the
land, subject to the same controls and exemptions under State
and local laws that an agency of the State would be if it had
the manager’ sinterest in the land.

In this section—
corridor land means—

(@ commercia corridor land that is not leased by the
railway manager on acommercia basis; or

(b) existing rail corridor land, or new rail corridor land, that
is not subleased by the railway manager on a
commercial basis; or

(c) futurerailway land.

railway manager, for corridor land, means the person who is
accredited under part 3 as the railway manager for the railway
or proposed railway on, or proposed to be on, the corridor
land.

Existing rail transport infrastructure on land

D

This section appliesif at the commencement—

(@ ral transport infrastructure was on land that is not
owned or leased by Queensland Rail; and
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(2)

3

(b) the previous rail corporation had managed a railway
using the rail transport infrastructure.

After the commencement—

(@ the rail transport infrastructure may stay on the land;
and

(b) theraillway manager may—
(i) atertherail transport infrastructure; and

(i) manage the railway using the rail transport
infrastructure, whether or not altered; and

(iii) operate, or authorise a railway operator to operate,
rolling stock on the railway.

A person has no interest in, or right to, the rail transport
infrastructure (whether or not altered) on land only because
the person has an interest in the land.

245  Existing buildings on land

D)

(2)

3)

If, immediately before the commencement, a building of the
previous rail corporation was lawfully on land—

(@ it may stay on the land; and

(b) its construction is not subject to any approval that did
not affect it immediately before the commencement.

If, immediately before the commencement, the previous rail
corporation’s activities were lawfully being carried out on the
land, they may still be carried out on the land despite any
change to the zoning of the land.

In this section—
building includes a structure or works.
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247  Chief executive taken to be owner of rail corridor land
and non-rail corridor land for particular circumstances
under Planning Act

(1) Thissection appliesif, under the Planning Act—

(@ landthat israil corridor land or non-rail corridor land is
to be designated for community infrastructure; or

(b) an application requires notice to be given to an owner of
adjoining land and the land is rail corridor land or
non-rail corridor land; or

(c) the consent of an owner of land that is rail corridor land
or non-rail corridor land is otherwise required.

(2) For the purposes of the Planning Act, the chief executive is
taken to be the owner of the land that is rail corridor land or
non-rail corridor land.

Part 8 General

248 Rail GOC and wholly owned subsidiary not common
carrier

Neither of the following isacommon carrier—
(@ aral GOC;
(b) awholly owned subsidiary of arail GOC.

Note—

See also section 561 in relation to QR Limited and subsidiaries of QR
Limited.

249  Railways on particular roads
(1) Thissection appliesif—
(@ aralway manager—
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2)

3

(4)

(b)

(i) holdsasublease of rail corridor land; or
(i) has access to future railway land; and

the route of the rail corridor land or future railway
land—

(i) isinterrupted by arelevant road; and
(if) continues on the other side of the relevant road.

The Minister may, by gazette notice, declare the part of the
relevant road where it interrupts the route to be a common
area (common area) for the relevant road and the route of the
rail corridor land or future railway land.

If the Minister declares acommon area—

@

(b)

(©)

(@

the railway manager for the rail corridor land or future
rallway land may construct, maintain and operate a
railway on the common area in a way not inconsistent
with its use as arelevant road; and

the relevant person for the relevant road may construct,
maintain and operate the relevant road on the common
areain away not inconsistent with its use as a railway;
and

the relevant person for the relevant road and the relevant
person’s agents or employees do not have any liability
for the railway or its use or operation on the common
area.

Examples for paragraph (a)—
» alevel crossing
» abridge or other structure over the road

e abridge or other structure that allows the railway to pass
under the road

After acommon areais declared—

the chief executive must give a copy of the gazette
notice to the registrar of titles—
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(i) promptly after the gazette notice is published, if
theland israil corridor land; or

(i) promptly after the land is subleased to the railway
manager under section 240(4), if the land is future
railway land; and

(b) the registrar of titles must record the declaration on the
relevant lease of the rail corridor land to the State and
the sublease in the leasehold land register.

(5) If arailway on a common area stops being used, the railway
manager for the rallway is responsible for the cost of
removing rail transport infrastructure from the common area
and restoring the road, unless the relevant person and the
railway manager otherwise agree.

(6) Inthissection—

chief executive for chapter 6 means the chief executive of the
department that deals with the administration of chapter 6.

relevant person means—

(@ for a State-controlled road—the chief executive for
chapter 6; or

(b) for afranchised road—the franchisee; or
(c) for Statetoll road corridor land—
(i) thechief executive for chapter 6; or

(i) if the State toll road corridor land has been
leased—the person to whom the land has been
leased; or

(d) forlocal government tollway corridor land—
(i) thelocal government; or

(ii) if the local government tollway corridor land has
been leased—the person to whom the land has
been leased.
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relevant road means—

(@) aState-controlled road; or

(b) afranchised road; or

(c) Statetoll road corridor land; or

(d) loca government tollway corridor land.

250  Altering road levels

(1) In constructing or managing a railway, the railway manager
for the railway may alter the level of a road or require the
authority responsible for the road to alter itslevel.

(2) Unless the railway manager and the authority responsible for
the road agree, the railway manager must pay all reasonable
expenses incurred by the authority in altering the road level.

(3) A person whose land is directly affected by the ateration is
entitled to be paid compensation by the railway manager.

(4) The amount of compensation is—
(@ theamount agreed between the parties; or

(b) if the parties can not agree within a reasonable
time—the amount decided by a court with jurisdiction
for the recovery of the amount of compensation
claimed.

(5) However, the amount of compensation can not be more than
the amount that would have been awarded if the land had been
acquired.

251 Maintaining roads crossing railways
(1) A railway manager for arailway must maintain—
(@ thepart of therailway on aroad; and

(b) the surface of aroad, in a character in keeping with the
road—

(i) betweentherails; and
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(if) outside the outermost railsto a distance of 0.6m.

(2) If arailway is built by way of abridge or other structure over
or under a road, the authority that maintained the road before
the railway was built must continue to maintain the road under
or over the bridge or structure.

252  No presumption of dedication of roads

If the public uses railway land as a road or otherwise for
access purposes, the land is not taken to have been dedicated
for use as aroad even though the use is authorised or allowed
by the railway manager.

253  Extending roads through or over rail corridor land or
non-rail corridor land

(1) The chief executive may allow a local government to
construct, maintain and operate a road on rail corridor land or
non-rail corridor land by way of—

(@ abridge or other structure over relevant infrastructure on
the land; or

(b) abridge or other structure that allows the road to pass
under relevant infrastructure on the land; or

(c) acrossing at the same level as relevant infrastructure on
the land.

Example for paragraph (c)—
alevel crossing

(1A) Without limiting subsection (1), a permission may be granted
under the subsection in relation to relevant infrastructure that
is proposed to be on the land—

(@ under atransport infrastructure strategy; or

(b) for non-rail corridor land that is subleased, under the
relevant sublease.

(2) The permission may be subject to conditions.
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(2A)

3

(3A)

(4)

()

(6)

(")

Without limiting subsection (2), a condition of a permission
for rail corridor land may provide for the future expansion of
the railway on the land.

Example—

A condition may provide that the length of a bridge over a railway be
long enough to allow for an additional track to be laid in the future.

Before deciding a request for the permission, the chief
executive must consult with the relevant person for the land.

After the permission is granted—

(8 the chief executive must immediately give a copy of the
permission to the registrar of titles; and

(b) the registrar of titles must record the permission on the
relevant lease of the rail corridor land or non-rail
corridor land to the State and any affected sublease in
the leasehold land register.

The relevant person may continue to use the land, and the
airspace above the land, other than any land and airspace
excluded by a condition of the permission.

The chief executive and the relevant person and their agents or
employees, do not have any duty or liability for the road or its
use or operation.

Oncetheroad isused, it is taken to be—

(@ aroad under the relevant local government’s control;
and

(b) aroad under any Act about the use of vehicles on aroad.

Unless the chief executive and the local government
otherwise agree—

(@ the local government is responsible for maintaining the
road and the bridge, structure or crossing; and

(b) if the road stops being used—the local government is
responsible for the cost of taking the bridge, structure or
crossing away and restoring the relevant infrastructure
on the land.
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(8) The State is taken not to be in breach of any of its obligations

(9)

in a sublease of rail corridor land or non-rail corridor land
between the State and a relevant person for the land by—

(& giving the permission; or

(b) anything done by the loca government under the
permission.

In this section—
relevant infrastructure means—

(&8 for rail corridor land—arailway or part of arailway on
the land; or

(b) for non-rail corridor land—any infrastructure on the
land.

relevant person means—

(@ for rail corridor land—the railway manager for the land;
or

(b) for non-rail corridor land—any entity to whom the land
IS subleased.

254  Level crossings

D)

(2)

Pedestrians and drivers of vehicles must give way to—

(@ arailway operator’s rolling stock on railway tracks at a
level crossing; and

(b) aralway manager’s rail vehicle on railway tracks at a
level crossing.

If an accident happens at a level crossing because a person
does not comply with subsection (1)—

(@ the railway manager or operator is not liable for any
injury or damage caused in the accident; and

(b) the person must pay the railway manager or operator the
cost of any damage caused to property of the manager or
operator.
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()

However, subsection (2) does not apply if the manager or
operator, or its agents or employees, were negligent in relation
to the accident.

255 Interfering with railway

(1)

2
3)

(4)
()

A person must not interfere with araillway unless—

(8 the person has the railway’s manager written approval;
or

(b) theinterference is permitted or authorised under aright
of access under section 240E, section 253 or a railway
provision.

Maximum penalty—2160 penalty units.

An approva may be subject to a reasonable condition.
The person must comply with the condition.
Maximum penalty—40 penalty units.

Subsection (1) does not apply to a person who carries out
urgent maintenance of arailway.

This section binds al persons, including the State, the
Commonwealth and the other States.

256  Rectifying unauthorised interference

D)

2

3)
(4)

If a person contravenes section 255(1) by interfering with a
railway, the railway manager for the railway may, by written
notice, require the person to rectify the interference within a
stated reasonable time.

The person must comply with the requirement, unless the
person has a reasonabl e excuse.

Maximum penalty—40 penalty units.

If the person does not comply with the requirement, the
rallway manager may rectify the interference.

The person must pay the manager the manager’ s costs of—
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257

258

()

(@ rectifying the interference; or

(b) atering the construction, maintenance or operation of
the railway because of the interference.

In this section—

rectify the interference means—

() alter, dismantle or take away any works; or
(b) fix any damage caused by the interference.

Trespassing on railway

A person must not wilfully trespass on arailway.
Maximum penalty—40 penalty units.

Impact of particular development and railways

D)
2

3)

(4)

This section applies if the chief executive is an assessment
manager or areferral agency for a development application.

Also, this section has as its purpose ensuring—

(@ the safety and operationa integrity of railways and
future railways, and

(b) that development addresses impacts on the development
from environmental emissions generated by railways or
future railways.

Examples of environmental emissions—
air particles, fumes, light, noise

For performing the chief executive's functions as assessment
manager or referral agency, the chief executive must consider
the extent to which the proposed development satisfies the
purpose mentioned in subsection (2).

Subsection (3) is in addition to, and does not limit, the
Planning Act, section 282 and chapter 6, part 5, division 2.
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258A Impact of change of management of local government
road on railways

D)

2)

3)
(4)

()

A local government must apply to the chief executive to
obtain the chief executive's written approval to make a change
to the management of alocal government road that, if made—

(@ would require works to be carried out on arailway; or

(b) would have a significant adverse impact on the safety
and operational integrity of arailway or afuture railway.

The chief executive—
(@ must consider the application within—
(i) 30 days after receiving it; or
(ii) thelonger time notified to the local government by
the chief executive, in writing, before the end of
the 30 days, and
(b)  may—

(i) approve the proposed change, with or without
conditions; or

(ii) refuse to approve the proposed change.

The chief executive must give the local government written
notice of the chief executive's decision on the application.

If the chief executive does not do any of the following within
the 30 days, the chief executive is taken to have approved the
proposed change—

(@) approve the proposed change;
(b) refuse to approve the proposed change;
(c) givethelocal government anotice under subsection (2).

This section does not apply if the chief executive has
considered the change to the management of the local
government road as part of the chief executive's consideration
of a development application.
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258B Guidelines for ss 258—-258A

259

260

D)

2)

For the purposes of sections 258 and 258A, the chief
executive may make guidelines to which a person must have
regard when—

(@ carrying out development under the Planning Act; or

(b) making changes to the management of a loca
government road.

The chief executive must give a copy of the guidelinesto each
local government affected by the guidelines.

Fencing new railways

(1)

(2)

A raillway manager need not contribute to the fencing of any
part of the boundary of land that is—

(@ afuturerailway; or

(b) acquired for awidening or deviation of arailway.
Subsection (1) does not apply if—

(@ theland acquired was substantially fenced; and

(b) therailway’s presence may make the fencing ineffective.

Works for existing railways

D

2)

This section applies—

(@ while a rallway existing at the commencement (the
existing railway) continues to be operated as a railway;
and

(b) to the owners and occupiers of land next to the existing
railway (the neighbouring land).

The relevant railway manager must, within a reasonable time,
construct and maintain—

(@ worksthat are necessary to make good any interruptions
caused by the existing railway to the use of the
neighbouring land; and
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3

(4)

()
(6)

(7)

(b) worksthat are necessary to—

(i) separate the existing railway from the
neighbouring land; and

(ii) protect the stock straying from the neighbouring
land onto the railway; and

(c) sufficient works to ensure the neighbouring land's
drainage is as good, or nearly as good, as it was before
the existing railway was constructed.

The relevant railway manager may satisfy its obligation under
subsection (2)(b) by constructing and maintaining a fence of
substantially similar quality to any fence around the
neighbouring land when the railway was constructed.

This section does not require the relevant railway manager
to—

(8 construct or maintain worksin away that would prevent
or obstruct the use of the existing railway; or

(b) construct or maintain works for owners or occupiers
who agreed to receive, and have been paid,
compensation in place of the works.

The Land Court must decide any dispute about the adequacy
of works or maintenance under this section.

If the owner or occupier of neighbouring land considers that
works carried out under this section are insufficient for the
convenient use of the land, the owner or occupier may, with
the relevant railway manager’s agreement, carry out further
works at the owner’s or occupier’s expense.

The relevant railway manager may, by written notice given to
the owner or occupier, require the further works to be carried
out—

(@ under the supervision of a person nominated by the
relevant railway manager; and

(b) according to plans and specifications approved by the
relevant railway manager.
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(8)
(9)

(10)

(11)

(12)

(13)

The relevant railway manager must attempt to keep the cost of
the further works to areasonable level.

Until the relevant railway manager carries out the works
mentioned in subsection (2), the owner or occupier of the
neighbouring land, and their employees and agents, may cross
the existing railway next to the land with vehicles and
livestock.

The crossing must be made directly, and in away that is safe
and does not damage or obstruct the railway.

However, subsection (9) does not apply to an owner or
occupier who agreed to receive, and has been paid,
compensation in place of the works.

A person must shut and lock a gate set up under this section at
either side of an existing railway as soon as the person, and
any vehicles or livestock in the person’s care, have passed
through the gate.

Maximum penalty for subsection (12)—10 penalty units.
In this section—

relevant railway manager means the railway manager for the
existing railway.

261 Non-accredited railways

D)

(2)

3

A non-accredited railway may be connected, either directly or
through another non-accredited railway, to the railway of an
accredited railway manager with the manager’'s written
agreement.

Unless the parties otherwise agree, the manager is not liable
for any injury, loss or damage arising from an act done, or
omission made, honestly and without negligence, on the
non-accredited railway.

Subject to any agreement between the manager and the
non-accredited railway manager, the manager may—
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(4)

()

(6)

(7)

(8)

(9)

(10)

(8 disconnect the non-accredited railway from the railway;
or

(b) close the connection between the non-accredited railway
and the railway.

Before taking action under subsection (3), the manager
must—

(8 giveat least 3 months notice of the proposed action; or

(b) get the written agreement of the non-accredited railway
manager to the proposed action.

For the disconnection, the manager may, by written notice,
require the non-accredited railway manager to take away any
part of the railway on land managed by the manager.

If the non-accredited railway manager does not take it away
within a reasonable time, the manager may take it away and
recover the costs from the non-accredited manager.

If the manager maintains the non-accredited railway the
manager may exercise its powers under arailway provisionin
relation to the non-accredited railway.

A person must not construct a non-accredited railway on a
watercourse without the chief executive s written approval.

If a ralway operator operates rolling stock over a
non-accredited railway, the railway operator may exercise its
powers under a railway provision in relation to the
non-accredited railway.

In this section—

non-accredited railway means a railway managed by a
non-accredited railway manager.

non-accredited railway manager means a person who is not
required to be accredited for a railway because of section
123(3).
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262  Application of Land Act 1994

The following sections of the Land Act 1994 do not apply to a
lease of existing rail corridor land, new rail corridor land,
non-rail corridor land or alease granted under the lease—

section 157 (Expiry of lease)

section 183 (Rent payable generaly)

section 204 (Survey condition)

section 211 (Reviewing imposed conditions of |ease)
section 336(2)(a) and (c).

263  Limitation of liability for chief executive and rail safety

officers

(1) The chief executive and each rail safety officer is not civilly
liable for an act or omission done honestly and without
negligence under arailway provision.

(2) If subsection (1) prevents a civil liability attaching to a
person, the liability instead attaches to—

(@

(b)

for a rail safety officer who is an employee of an
accredited person for arailway, to the extent the officer’s
act or omission arose because of the exercise or
purported exercise of a power under part 6 involving an
incident on or involving the railway—the accredited
person; or

in any other case—the State.

264  Helping in accidents or emergencies
(1) Thissection appliesif a person—

@

(b)

helps, or attempts to help, in a situation in which an
accident or emergency involving arailway happensor is
likely to happen; and

the help, or attempt to help, is given—
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(i) honestly and without negligence; and
(i) without any fee, charge or other reward.
(2) The person does not incur civil liability for helping or
attempting to help.
(3) If subsection (2) prevents civil liability attaching to a person,
the liability attaches instead to the State.
(4) This section does not apply to—

(@ aperson whose act or omission wholly or partly caused
the accident, emergency or likely accident or
emergency; or

(b) arail safety officer.

265 Delayed passenger services

D)
(2)

3)

A rallway manager must endeavour to bring a passenger
service that is delayed back to its scheduled running time.

In complying with subsection (1), arailway manager must not
distinguish between different types of regularly scheduled
passenger services.

Subsection (2) does not limit the matters that the railway
manager may consider as relevant when complying with
subsection (1).

Examples of relevant matter—
1 atraintransporting livestock

2 train service entitlements for services other than passenger services

266  Priority for regularly scheduled passenger services in
allocating train paths

D

2

The chief executive may establish a process that regularly
allows the chief executive to identify passenger service
requirements.

For the process established under subsection (1), the chief
executive may, by written notice to arailway manager, require
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3

(4)

()

(6)

(7)

the railway manager to give to the chief executive information
about—

(@ the total number of train paths that is possible for a
specific section of railway track having regard to the
raillway manager’s maintenance requirements; and

(b) theexisting train pathsthat are the subject of agreements
with railway operators for access to that specific section
of raillway track; and

(c) the usage of the existing train paths on that specific
section of railway track.

After identifying passenger service requirements, the chief
executive may give written notice to each accredited person
about the passenger service requirements relevant to the
railway manager’s railway.

A railway manager given a notice under subsection (3) must,
whenever a train path is available for the railway manager to
alocate, provide for priority to be given to the passenger
service reguirements as stated in the notice.

In complying with subsection (4), arailway manager must not
distinguish between different types of regularly scheduled
passenger services.

In charging for access to regularly scheduled passenger
services (an access charge), a railway manager must not—

(@ differentiate between similar regularly scheduled
passenger services operating or proposed to operate over
the same route at different times of the day; or

(b) set an access charge for atrain path that is greater than
the access charge set for similar train paths on the same
route.

In this section—

available, in relation to the alocation of a train path,
includes—
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(@ a new train path available for alocation because of
rearrangements of train operations or new or upgraded
infrastructure; and

(b) reallocating an existing train path.

infrastructure includes rail transport infrastructure and other
rail infrastructure.

passenger service requirements means requirements for train
paths for the following—

(@ regularly scheduled passenger services on railway track
in the State;

(b) rolling stock that is to be used for aregularly scheduled
passenger service and is being relocated for the purpose
of providing the service.

Chapter 8 Port infrastructure and

Part 1

267

other matters

Preliminary

Definitions for chapter

In this chapter—

charge means an amount charged by a port authority or
relevant entity.

completion day, in relation to the Port of Brisbane, means the
beginning of the day of the first declaration of aport |essee for
the port under section 289Y.

corporate plan means a corporate plan required by the
Government Owned Corporations Act 1993.
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extractive material means sand, gravel, boulders, clay, silt,
mud or other material in or on land under tidal water, but does
not include a mineral within the meaning of the Mineral
Resources Act 1989.

land means any land, whether above or below the ordinary
high water mark at spring tides.

Land Act means the Land Act 1994.
lease includes a sublease.

port agreement see section 279B.
port area see section 267AA.

port entity—

(@ in relation to a port, other than the Port of Brisbane,
means the port authority; or

(b) in relation to the Port of Brisbane, means each of the
following—

(i) theport lessor;
(ii) aport lesseg;
(iii) aport manager.
port facilities see section 267A.

port lessee means an entity declared to be a port lessee under
section 289Y.

port lessor means an entity declared to be the port lessor
under section 289Y.

port manager means an entity appointed as a port manager
under section 289ZA.

port operator means—

(@ aport lessee or port manager to whom functions have
been delegated under section 289Z; or

(b) otherwise—the port lessor.
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port services includes the following services relating to the
management of a port area or port facilities—

(@

(b)
(©)
(d)
(€)

(f)
(9)

(h)
(i)
()
(k)
0]

monitoring and management of the movement of
vessels, vehicles, goods and peoplein the port area;

servicesin relation to port facilities;
servicesin relation to dredging;
servicesin relation to reclaiming land;

management, monitoring or administration of the use of,
and access to, port facilities;

security services and security monitoring services in the
port area;

services relating to the safety of persons or thingsin the
port area;

services relating to the preservation of the environment;
issuing, and monitoring the wuse of, security
identification;

traffic control services,

emergency Sservices,

processing applications, reporting information and
attending to other administrative matters for the
management of the port.

port user includes the following—

@
(b)

(©)
(d)

the owner, master or agent of the owner of a vessel or
vehicle using port facilities or port services;

the owner, consignor or consignee or person entitled to
possession of goods located in or passing through the
port area;

the agent of a person mentioned in paragraph (b);

a lessee or licensee of any part of the port area (other
than a port operator or the port lessor) and their invitees.

relevant entity see section 279A(1).
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requirement, of aport notice, includes adirection, instruction,
indication, condition or other provision contained in the port
notice.

ship has the same meaning as in the Transport Operations
(Marine Safety) Act 1994.

statement of corporate intent means a statement of corporate
intent required by the Government Owned Corporations Act
1993.

strategic port land means land that is strategic port land under
section 286 (Approval of land use plans).

sublease includes the following—

(@ any derivative under lease;

(b) aconcurrent lease;

(c) aconcurrent lease of any derivative under lease.

trade lease means a lease of land under the Land Act that was
transferred, whether before or after the commencement of
section 477C, from the Port of Brisbane Corporation to the
Urban Land Development Authority under the Infrastructure
Investment (Asset Restructuring and Disposal) Act 2009.

vessel includes a boat, ship, seaplane, hovercraft or
amphibious craft.

267AA Meaning of port area
(1) Portarea—

(@ of a port authority for a port, means the area of its
strategic port land and port facilities, and within its port
limits; or

(b) of aport entity other than a port authority, means each of
the following—

(i) theareaof Brisbane core port land;

(ii) theareaof itsport facilities;
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3

(iii) the areawithin its port limits;

(iv) another area prescribed by regulation.

(2) However, a port area mentioned in subsection (1)(b) does not
include an area prescribed by regulation not to be part of the
port areafor that port.

A regulation may define or amend the limits of the Port of

Brisbane.

267A Meaning of port facilities
(1) Portfacilities—
(@ of aport authority, means the facilities or land that are—

(i)

(i)

owned or controlled by—
(A) the port authority; or

(B) if the port authority is a GOC port
authority—a wholly owned subsidiary of the
port authority; and

used in the operation or strategic management of
the port authority’s port; or

(b) of a port entity other than a port authority, means the
facilities or land that are—

(i)

(i)

owned or controlled by a port entity other than a
port authority, or leased or licensed to or occupied
by, or constructed, managed, provided or
maintained by a port entity other than a port
authority; and

used or intended to be used in connection with the
management, operation, development,
maintenance of, or access to, the port entity’s port.

(2) For subsection (1)(b), a lease or licence of land or facilities
granted, or other provision for the use of or access to land or
facilities made, by a port entity other than a port authority for
the benefit of a person isto be disregarded.
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(3) Port facilities for a port entity other than a port authority also
include land or facilities prescribed by regulation to be port
facilities.

(4) Port facilities for a port entity other than a port authority do
not include land or facilities prescribed by regulation not to be
port facilities.

Examples of port facilities—

wharf and port marine operational areas and shipping channels
within port limits

marine and port structures

berths and berth pockets

ship building facilities and dry docks

offshore structures used for shipping purposes
wharf protection devices

hydraulic structures

bulk loading and unloading facilities

boat harbours and boat ramps

vehicle and railway ferry terminals, oil and liquid product terminals
and other terminals within the port area

access roads and rail corridors
roads, access corridors and flyovers
conveyors

pipelines

weighbridges

monitoring facilities

security facilities

communication facilities

material handling or disposal areas
vehicle parking facilities

an airport

public, community and visitor facilities
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e partidly completed reclamation areas in areas designated as future
strategic port land
o partialy completed port facilities
Part 2 Establishment, declaration and

abolition of port authorities

268  Establishment of new port authority

(1) A regulation may establish a new port authority as a body
corporate that has a seal and may sue and be sued in its
corporate name.

(2) A regulation may also—
(&8 specify the name of the port authority; or
(b) specify the name of the port it isto manage; or
(c) transfer assets and liabilities to the authority.

269  Port authority is excluded matter for Corporations Act

A port authority established under section 268 is declared to
be an excluded matter for the Corporations Act, section 5F in
relation to the following provisions of the Corporations Act—

(@ parts2D.1and 2D.6;
(b) chapters2K and 2L ;
(c) parts5.7,5.7B, 5.9 and 5B.2.
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270

271

Abolition of port authority

D)

(2)

3

A regulation may abolish a port authority established under
section 268 and transfer its functions to another port authority,
the State or alocal government (the transferee).

A regulation may also transfer to the transferee, or to a port
authority, the State or a local government, assets and
liabilities of the abolished port authority.

A legal proceeding by or against the abolished port authority
about the port, or transferred assets and liabilities, that is
unfinished when the relevant regulation commences may be
continued and finished by or against—

(@ thetransferee; or

(b) if the assets or liabilities concerned are transferred to a
person mentioned in subsection (2) who is not the
transferee—the person.

Transfer of management of a port

(1)

(2)

3)

(4)

A regulation may transfer the management of a port from a
port authority, the State or alocal government (the transferor)
to a port authority, the State or a local government (the
transferee).

A regulation may also transfer to the transferee, or to a port
authority, the State or a local government, assets and
liabilities of the transferor.

A legal proceeding by or against the transferor about the port,
or transferred assets or liabilities, that is unfinished when the
relevant regulation commences may be continued and
finished by or against—

(@ thetransferee; or

(b) if the assets or liabilities concerned are transferred to a
person mentioned in subsection (2) who is not the
transferee—the person.

Subsections (2) and (3) do not apply if—
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(8 thetransferor and transferee are both GOC Act entities;
and

(b) theassets and liabilities of the transferor are transferred,
under the Government Owned Corporations Act 1993,
to the transferee.

272  Regulation may make transitional arrangements

D

2)

3)

If a port authority is established or abolished, or the
management of a port is transferred, under this part, a
regulation may make transitional arrangements about the
establishment, abolition or transfer.

The transitional arrangements may include—

(@ arrangements for the transfer of dotaff, and their
superannuation and other entitlements; or

(b) other transitional arrangements necessary or convenient
for the establishment, abolition or transfer.

This section does not apply if the transfer of the management
of a port is from a port authority that is a GOC Act entity to
another port authority that isalso a GOC Act entity.

273  Management of port by State or local government

If the State or alocal government is given the management of
aport under this chapter, the Minister or the local government
has, for the port, al the functions and powers, and al the
obligations, of a port authority under this chapter.

274  Regulation may define port limits etc.

A regulation may—

(@ define or amend the limits of a port, other than the Port
of Brisbane; or

(b) giveanameto aport or change the name of a port; or
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(c) for anew port—transfer the management of the port to
an existing port authority, the State or a loca
government; or

(d) change the name of a port authority established under
section 268.

274A Regulation may declare GOC Act entity to be port
authority

For a GOC Act entity, a regulation may do 1 or more of the
following—

(8 declarethe entity to be a port authority;
(b) prescribe the port the entity isto manage;
(c) revokethe declaration of the entity as a port authority.

Part 3 Functions and powers of port
authorities

275  Functions of port authorities
(1) Thefunctions of aport authority are—

(@ to establish, manage, and operate effective and efficient
port facilities and servicesin its port; and

(b) tomakeland available for—

(i) the establishment, management and operation of
effective and efficient port facilities and servicesin
its port by other persons; or

(ii) other purposes consistent with the operation of its
port; and
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(©)

(d)

(€)

(f)

(9)

to provide or arrange for the provision of ancillary
services or works necessary or convenient for the
effective and efficient operation of its port; and

to keep appropriate levels of safety and security in the
provision and operation of the facilities and services,
and

to provide other services incidental to the performance
of its other functions or likely to enhance the usage of
the port; and

without limiting any other paragraph of this subsection,
in relation to strategic port land of the following port
authorities—

(i) the Far North Queensland Ports Corporation
Limited—to provide or arrange for the
development and use of its strategic port land at
Cairnsfor residential and tourist accommodation;

(i) the Port of Brisbane Corporation Limited—to
provide or arrange for the development and use of
its strategic port land—

(A) at Eagle Farm and Hamilton, for residential
accommodation, community infrastructure
and ancillary services; and

(B) at Fisherman Islands, for local commercial
activities;

(iii) the Far North Queensland Ports Corporation
Limited and Port of Brisbane Corporation
Limited—to plan or carry out works in relation to
the development and use of strategic port land
under subparagraphs (i) and (ii); and

to perform any other functions conferred on it under this
or another Act or under the regulations.

(2) A port authority’s functions as provided under subsection (1)

may be removed, restricted or limited by regulation.
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276

)

(4)

If a function mentioned in subsection (1)(g) is conferred on a
port authority, the port authority must ensure a copy of a
document specifying the function is available during business
hours for inspection, or for purchase at a reasonable cost, at
the office of the port authority in, or nearest to, each port to
which it applies.

In this section—

Far North Queensland Ports Corporation Limited means Far
North Queensland Ports Corporation Limited ACN 131 836
014.

Port of Brisbane Corporation Limited means Port of
Brisbane Corporation Limited ACN 124 048 522.

Port services function

(1)

2)
3

A port authority has, in addition to its functions under section
275, the function of providing port services and ancillary
services—

(@ whether in or outsideits port; and
(b) whether in or outside Australia; and
(c) whether for another port authority or for someone el se.

A GOC port authority is taken to have had the function
mentioned in subsection (1) from when it became a GOC.

In this section—

ancillary services means services ancillary to the provision of
port services, including services appropriate for
complementing or enhancing the provision of port services.

port services means any of the following—

(8 services relating to the establishment, operation or
administration of ports;

(b) dredging services;
(c) servicesrelating to the reclamation of land,;
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(d) consultancy services about any of the services
mentioned in paragraphs (a) to (c).

277  Powers of port authorities or port lessor subject to
Marine Safety Act

(1)

(2)

The powers of a port authority or port lessor under this
chapter, including powers conferred by a regulation, must be
exercised subject to the powers of—

(@ the genera manager under part 14A of the Marine
Safety Act; or

(b) a harbour master under the Marine Safety Act about
marine safety and navigation.

In this section—

Marine Safety Act means the Transport Operations (Marine
Safety) Act 1994.

278  Powers of port authorities

D)

(2)

3)

In addition to the powers a port authority has because of this
chapter, each port authority has all powers necessary or
convenient for performing its functions.

Without limiting subsection (1), a port authority’s powers
include power—

(@ to dredge and otherwise maintain or improve
navigational channelsin its port; and

(b) to reduce or remove a shoal, bank or accumulation in its
port that, in the port authority’s opinion, impedes
navigation in its port.

A port authority is not liable to pay royalties or similar

charges for extractive material removed—

(8 tomaintain or improve navigational channelsin its port,
or improve navigation in its port, if the materia is
disposed of —
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(i) in an area associated with port activities and
approved by the Minister; and

(i) under relevant statutory environmental controls; or

(b) to reclaim land that is, or is proposed to be, strategic
port land.

278A Functions and powers of port authority that is a GOC not
limited

This chapter does not limit the functions or powers a port
authority that isa GOC may have.

Part 3A Liability for, and recovery of,
charges and expenses

279  Port authority may impose a charge

(1) A port authority may impose a charge for the use of its port
area.

(2) A charge may, for example, be imposed by reference to—
(@ ashipusingitsport; or

(b) goods or passengers loaded, unloaded or transhipped to
or from a ship using port facilitiesin its port.

(3) This section does not limit the powers a port authority has
apart from this section.

279A Relevant entity may impose charges

(1) The port lessor, a port lessee or a port manager (a relevant
entity) may impose charges in relation to port services and
port facilities, including in relation to—
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(@ the  acquisition, establishment, construction,
improvement, operation and maintenance of port
facilities, and

(b) works relating to port facilities including dredging and
disposal of dredged material and reclamation of land.

(2) Subsection (1) is subject to—

(@ any conditions or limitations on charges in any port
agreement to which the relevant entity is a party; and

(b) any agreement between the relevant entity and a port
user.

(3) Therelevant entity must maintain a website and must publish
its standard charges and conditions on the website.

(4) A charge may not beimposed on a person who is exempt from
payment of the charge under—

(8 subject to section 279B(4), a port agreement to which
the relevant entity is a party; or

(b) aregulation made under section 281C.

(5) This section does not limit the powers or rights that the

relevant entity has apart from this section, except to the extent
stated in this section.

279B Port agreement

D)

2

The Minister may, for the State, enter into an agreement (a
port agreement) with a relevant entity about charges imposed
by the relevant entity under section 279A.

Without limiting subsection (1), a port agreement may—

(@ provide for exemptions, or partia exemptions, from
payment of charges, including interest on charges,
imposed by the relevant entity; or

(b) impose obligations or conditions in relation to the
provison of port services or port facilities or the
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exercise of powers by the relevant entity under section
279A.

Example—

A port agreement may oblige a relevant entity to undertake
stated capital or maintenance works as a condition of imposing
charges.

(3) Subsection (2)(a) does not limit the power of arelevant entity
to otherwise exempt or partially exempt a person from a
charge, including any interest on a charge, imposed by the
relevant entity.

(4) If thereis an inconsistency between the port agreement and a
regul ation made under section 281C, the regulation prevailsto
the extent of the inconsistency.

(5) The Minister must table each port agreement, and each
amendment of a port agreement, in the Legislative Assembly
as soon as practicable after it is entered into.

(6) Inthissection—

Minister means the Minister who administers this section or
the Treasurer.

280 Liability for a charge in relation to a ship

If a charge is payable in relation to a ship, the following
persons are jointly and severaly liable for the charge—

(@ theowner of the ship;

(b) the master of the ship;

(c) theagent of the ship’s owner;

(d) another person who has accepted liability for the charge.

281A Liability for a charge in relation to goods

If a charge is payable in relation to goods, the following
persons are jointly and severally liable for the charge—

(@ theowner of the goods;
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(b) the consignor and consignee of the goods;
(c) theagent for the sale or custody of the goods;
(d) the person entitled to possession of the goods;
(e) for goods transported by ship—
(i) theowner of the ship; and
(ii) the master of the ship;
(f)  another person who has accepted liability for the charge.

281B Liability for a charge in relation to passengers

If achargeis payable in relation to passengers on a ship, the
following persons are jointly and severaly liable for the
charge—

(8 theowner of the ship;

(b) the master of the ship;

(c) theagent of the ship’s owner;

(d) another person who has accepted liability for the charge.

281C Payment of a charge and interest on an unpaid charge

D

2)

3)

(4)

A charge imposed by a port authority or relevant entity is
payable within areasonable time decided by the port authority
or relevant entity.

If the chargeis not paid on or before the day the chargeis due,
interest is payable on the unpaid amount of the charge at a
reasonable rate decided by the port authority or relevant
entity.

The port authority or relevant entity may recover a charge, or
part of a charge, and any interest payable in relation to the
charge, as a debt payable to the port authority or relevant
entity.

A regulation may provide for exemptions from the payment of
charges, including any interest on a charge.
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281D

281E

()

Subsection (4) does not affect or limit the power of a port
authority or relevant entity to exempt or partially exempt a
person from a charge, including any interest on the charge,
imposed by a port authority or relevant entity.

Liability for movement of ships, vehicles, goods or rolling
stock

D

(2)

3

This section applies if a port authority or port operator incurs
an expense because an authorised officer of the port authority
or port lessor moves, or takes a step to move, aship, avehicle,
goods or rolling stock under part 3B.

The amount of the expense, to the extent that the amount is
reasonable, is a debt owing to the port authority or port
operator by—

(@ for a ship or goods—the persons who are liable for a
charge payable in relation to the ship or goods; or

(b) for avehicle or rolling stock—the owner and driver of
the vehicle or rolling stock.

The liability of persons mentioned in subsection (2)(a) and (b)
isjoint and several.

Liability for damage to port facilities

(1)

(2)

If damage is caused by a ship to port facilities, the following
persons are jointly and severaly liable for the damage—

(@ theowner of the ship;
(b) the master of the ship;
(c) theagent of the ship’s owner.

If damage is caused to port facilities by floating or submerged
material, the owner of the material is liable for the damage if
the damage happened because of the intentional, reckless or
negligent act of the owner.

Reprint 12H effective 1 July 2010 Page 309



Transport Infrastructure Act 1994
Chapter 8 Port infrastructure and other matters
Part 3A Liability for, and recovery of, charges and expenses

[s 281F]

3)

A port entity may recover its reasonable cost of rectifying the
damage as a debt payable to the entity.

281F Security for payment of charges and potential liabilities

D)

(2)

3)

(4)

()

(6)

A port entity may, by written notice, require a person to give
the port entity a security deposit as security for a liability or
debt incurred, or that may be incurred, to it under this part in
relation to—

(@ the payment of acharge; or
(b) damage caused, or that may be caused, to port facilities.

The security deposit must be in or for an amount decided by
the port entity that is a reasonable amount having regard to the
liability or potential liability of the person under this part.

The security deposit may be—

(& cash;or

(b) aguaranteefrom afinancia institution; or
(c) inanother form accepted by the port entity.

The port entity may appropriate or partly appropriate a
security deposit to meet the liability or indebtedness of the
person if the liability or debt is unpaid after becoming due.

If asecurity deposit is appropriated or partly appropriated, the
port entity may, by written notice, require the person to give
the port entity a further security deposit.

Also, if the port entity considers that the person’s liability or
indebtedness, or potential liability or indebtedness, to it under
this part should be more adequately guaranteed, the port entity
may, by written notice, require the person to give the port
entity a security deposit in a greater amount, or in a different
form, or both.
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Part 3B Control of activities at ports

Division 1 Port notices

282  Port authority or port lessor may control activities by port
notice

(1) A port authority or port lessor may display or publish a notice
(aport notice) to control activities or conduct in its port areaif
the port authority or port lessor reasonably considers the
activities or conduct may—

(a) affect the port’s operation; or

(b) cause damage to the port authority’s strategic port land
or Brisbane core port land; or

(c) cause damage to the environment.

(2) Without limiting subsection (1), the purposes for which a port
authority or port lessor may display or publish a port notice
include—

(@ maintaining or improving the safe, secure or efficient
operation of its port; or
Example for paragraph (a)—

A port authority or port lessor may issue a port notice to ensure
that the loading or unloading operations at the port facilities are
carried out efficiently.

(b) maintaining fair or reasonable access to port facilities
for users of its port; or

Example for paragraph (b)—

A port authority or port lessor may issue a port notice to ensure
that a user of its port facilities does not unreasonably restrict the
access of other users of its port facilities.

(c) moving or mooring ships within its port area; or
(d) managing controlled activities; or
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(€)
()

preventing damage to strategic port land or Brisbane
core port land; or

preventing damage to the environment.

(3) This section does not limit the powers a port authority or port
lessor has under this division.

282AA Port lessor may give port notice requiring information

(1) The port lessor may display or publish a port notice requiring
a person or class of persons to produce to the port lessor or
port lessor’s delegate, information relevant to the following—

@
(b)
(©)
(d)

(€)

the provision or use of port services;
the calculation of charges,
the provision, use or preservation of port facilities;

the management, operation, safety, security or efficiency
of the port;

information requested by a Commonwealth or State
entity.

(2) For subsection (1), the information requested may include the
following—

(@
(b)

(©)

a description of vessels, vehicles, goods and
commodities entering or located in the port area;

data about the movement of vessels, vehicles or
passengers and the movement and storage of goods and
commodities;

information about the efficiency of operations and other
logistical matters.

282A Port notice—movement or mooring of, or activities on or

by, ships

A port authority or port lessor may control by port notice—
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(8 the movement or mooring of ships at its port facilities;
or

(b) the movement or mooring of ships if the movement or
mooring may affect the port’s operation; or

(c) activitieson or by ships moored at its port facilitiesor in
its port if the activities may affect the port’s operation.

282C Port notice—movement, handling or storage of goods

A port authority or port lessor may control by port notice the
movement, handling or storage of goods loaded, waiting to be
loaded, unloaded or transhipped to or from ships at its port
facilities.

282D Port notice—movement of persons

A port authority or port lessor may control by port notice the
movement of persons at its port facilities including, for
example, where the movement of members of the public, or
another identified group, is restricted or prohibited.

282E Port notice—parking or stopping of vehicles

(1) A port authority or port lessor may control by port notice the
parking or stopping of vehicles at or on its port facilities,
strategic port land or Brisbane core port land including, for
example, by indicating a place where parking or stopping of a
vehicle is restricted or prohibited.

(2) However, aport authority’s or port lessor’s power to control a
matter mentioned in subsection (1) by port notice is subject to
the control of the matter by an official traffic sign installed
under the Transport Operations (Road Use Management) Act
1995, chapter 5, part 2, by the chief executive within the
meaning of that part.
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282F Port notice—movement, stopping or parking of rolling
stock

A port authority or port lessor may control by port notice the
movement, stopping or parking of rolling stock at its port
facilities including, for example, by indicating where parking
of rolling stock is restricted or prohibited.

282G Display or publication of port notices

D

2

3)

To have effect, a port notice must—
(@) bedisplayed on or near the thing to which it relates; or

(b) be published on the port authority’s, port lessor’s or port
lessor’s delegate’s web site on the internet.

Before a port notice mentioned in subsection (1)(b) has effect,
the port authority or port lessor issuing the port notice must
publish it on at least 2 occasions in a newspaper circulated in
the area to which the port notice rel ates.

A copy of a port notice must be available during normal
business hours for inspection, or for purchase at a reasonable
cost, at the office of the port authority, port lessor or port
lessor’s delegate that is in, or nearest to, the area to which the
notice rel ates.

282H Port notice may refer to documents held by port
authority, port lessor or port lessor’s delegate

(1)

2)
3)

A port notice may require a person to comply, in whole or in
part, with a requirement of a stated document held by the port
authority, port lessor or port lessor’s del egate.

However, the requirement must be able to be made by a port
notice under this division.

If the document is a standard, the port notice must state that a
copy of the standard is available during normal business hours
for inspection, or for purchase at a reasonable cost, at a stated
office of the port authority, port lessor or port lessor’s delegate
that isin, or nearest to, the area to which the notice relates.
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(4) If the document is not a standard, the port notice must—

(@
(b)

include a copy of the document; or
do both of the following—
(i) include asummary of the requirement;

(i) state that a copy of the document is available
during normal business hours, free of charge, at a
stated office of the port authority, port lessor or
port lessor’'s delegate that is in, or nearest to, the
areato which the notice relates.

(5) Inthissection—
standard means—

(@

(b)

(©)

(d)

(€)

(f)
(9)

the Code of Safe Practice for Solid Bulk Cargoes issued
by the International Maritime Organisation, as it applies
to materials mentioned in group B of the Code; or

the International Maritime Dangerous Goods Code
published by the International Maritime Organisation;
or

the International Safety Guide for Oil Tankers and
Terminals issued by the International Chamber of
Shipping, the Oil Companies International Marine
Forum and the International Association of Ports and
Harbours; or

the Ship to Ship Transfer Guide (Liquefied Gases)
issued by the International Chamber of Shipping and the
Oil Companies International Marine Forum; or

the Ship to Ship Transfer Guide (Petroleum) issued by
the International Chamber of Shipping and the Oil
Companies International Marine Forum; or

the Tanker Safety Guide (Chemicals) issued by the
International Chamber of Shipping; or

the Tanker Safety Guide (Liquefied Gas) issued by the
International Chamber of Shipping; or
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(h)

(i)

()

a code, guide, rule, specification, standard or other
document (a relevant document) adopted, made or
published by—

(i) the International Association of Ports and
Harbours; or

(ii) theInternational Chamber of Shipping; or
(iii) the International Maritime Organisation; or
(iv) the Oil Companies International Marine Forum,; or

a Standards Australia standard adopting, making or
publishing a relevant document adopted, made or
published by an entity mentioned in paragraph (h)(i) to
(vi); or

a relevant document prescribed under a regulation for
this definition.

2821 Port notices generally
(1) A port notice—

2)

3)

(@
(b)

must indicate the area to which the port notice applies;
and

if contravention of a requirement of the port noticeisan
offence against this Act—must state that fact and the
maximum penalty for the offence.

Evidence that a sign was displayed on or near the thing to
which it relates is evidence that the notice was displayed by
the port authority or port lessor.

A port notice displayed on or near the thing to which it relates
must be clearly visible to passers-by.

282J) Offence of not complying with a port notice

A person must comply with each requirement of a port notice,
unless the person has a reasonable excuse for not complying
withiit.
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Maximum penalty—

(@ for a contravention of a requirement of a port notice
about a controlled activity—100 penalty units; or

(b) for a contravention of a requirement of a port notice
about the movement or mooring of, or activities on or
by, a ship—100 penalty units; or

(c) for a contravention of a requirement of a port notice
about the movement, handling or storage of goods—50
penalty units; or

(d) for a contravention of a requirement of a port notice
about any other matter—25 penalty units.

Division 2 Authorised officers

282K Appointment and qualifications of authorised officers

(1) A port authority or port lessor may appoint a person as an
authorised officer for the port authority or port lessor.

(2) However, the port authority or port lessor may appoint a
person as an authorised officer for the port authority or port
lessor only if the port authority or port lessor is satisfied the
person is qualified for appointment because the person has the
necessary expertise or experience.

282L Appointment conditions and limit on powers
Q) An authorised officer holds office on any conditions stated
in—
(8 theauthorised officer’s instrument of appointment; or
(b) asigned notice given to the authorised officer; or
(c) aregulation.
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2

3

The instrument of appointment, a signed notice given to the
authorised officer or a regulation may limit the authorised
officer’s powers under this Act.

In this section—
signed notice means a notice signed by—
(@ theport lessor or port lessor’s delegate; or

(b) an officer of the port authority, port lessor or port
lessor’s delegate who is authorised by the entity to sign
notices.

282M Issue of identity card

D
2

The port authority or port lessor must issue an identity card to
each authorised officer.

The identity card must—
(@) contain arecent photo of the authorised officer; and
(b) contain acopy of the authorised officer’s signature; and

(c) identify the person as an authorised officer for the port
authority or port lessor under this Act; and

(d) state an expiry date for the card.

282N Production or display of identity card

(1)

)

In exercising a power under this Act in relation to a person, an
authorised officer must—

(8 produce the authorised officer’s identity card for the
person’s inspection before exercising the power; or

(b) havetheidentity card displayed so it is clearly visible to
the person when exercising the power.

However, if it is not practicable to comply with subsection (1),
the authorised officer must produce the identity card for the
person’s inspection at the first reasonable opportunity.
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2820 When authorised officer ceases to hold office
(1) Anauthorised officer ceasesto hold office if—
(& theterm of office stated in a condition of office ends; or

(b) under another condition of office, the authorised officer
ceases to hold office.

(2) Subsection (1) does not limit the ways an authorised officer
may stop holding office.

(3) Inthissection—

condition of office means a condition on which the authorised
officer holds office.

282P Return of identity card

A person who ceases to be an authorised officer of a port
authority or port lessor must return the person’s identity card
to the port authority, port lessor or port lessor’'s delegate
within 21 days after ceasing to be an authorised officer unless
the person has a reasonable excuse.

Maximum penalty—10 penalty units.

Division 3 Directions

282Q Authorised officer may give directions

(1) An authorised officer of a port authority or port lessor may
give a verbal direction to a person in the port authority’s or
port lessor's port area if giving the direction is reasonably
necessary to—

(@) ensurethe safety or security of the port area, its users or
aport entity’s employees; or

(b) prevent the person’s activities or conduct from affecting
the port’ s operation.
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)

3)

(4)

()

Exampl es of directions that may be given for subsection (1)—

adirection to control the movement or mooring of, or activities on
or by, aship

a direction to control the movement, stopping or parking of a
vehicle or rolling stock

a direction to control the movement, handling or storage of goods
that are loaded, waiting to be loaded, unloaded or being transhipped

adirection to control the movement of persons

adirection to a person, who is the holder of an approval to perform
a controlled activity under part 4A, to stop performing the
controlled activity for a period

Subsection (3) applies if an authorised officer—

(@

(b)

(©)

finds a person committing an offence, or reasonably
suspects that a person has just committed an offence,
against section 283G; or

reasonably believes that a person’s presence at the port
facilities may pose a threat to the safety or security of
the port facilities, its users or a port entity’s employees,
or

reasonably believes that a person isin an area of the port
facilities without lawful justification or excuse.

An authorised officer may give a verbal direction to the
person to—

(@
(b)

immediately leave the port facilities, or an area of the
port facilities; or

immediately leave the port facilities, or an area of the
port facilities, and not return for at least 24 hours.

An authorised officer must identify himself or herself as an
authorised officer if the authorised officer gives a verba
direction by radio, megaphone or another form of distance
communication.

An authorised officer must not give a verbal direction about
the movement of rolling stock if atrain controller is satisfied

Page 320

Reprint 12H effective 1 July 2010



Transport Infrastructure Act 1994
Chapter 8 Port infrastructure and other matters
Part 3B Control of activities at ports

[s 282R]

that the movement of the rolling stock would cause an
immediate threat to—

() thesafety of therailway; or
(b) thepublic using it or who may use it.

282R If a person does not comply with a direction

D

(2)

3)

If the person does not comply with averbal direction given by
an authorised officer under section 282Q, the authorised
officer may give the person a written notice stating—

(@ theauthorised officer's name; and
(b) thedirection; and

(c) a brief statement about the authorised officer’s reason
for giving the direction; and

(d) afurther reasonable time within which the person must
comply with the direction; and

(e) when the direction was given.

If it is not possible or reasonable for the authorised officer to
give the person awritten notice at the time the person does not
comply with a verbal direction given by an authorised officer
under section 282Q, the authorised officer—

(@ may givethe person afurther verbal direction stating the
information mentioned in subsection (1)(a) to (d); and

(b) must give the person the written notice the person would
have received at the time the person did not comply with
the verbal direction as soon as practicable after giving
the further verbal direction.

At the time the authorised officer gives the person a written
notice under subsection (1), or afurther verbal direction under
subsection (2)(a), the authorised officer must warn the person
that the person may commit an offence unless the person
complies with the direction within the stated time.
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282S Offence of not complying with a direction

Unless a person has a reasonable excuse, a person must
comply with a direction given to the person by an authorised
officer under section 282R, within the reasonable time stated
in a written notice under section 282R(1) or as part of a
further verbal direction under 282R(2)(a).

Maximum penalty—

(@
(b)

Division 4

if the contravention results in a significant delay to port
operations—200 penalty units; or

otherwise—

(i)

(i)

(iii)

(iv)

for a contravention of a direction to leave the port
facilities or an area of the port facilities, or leave
the port facilities or an area of the port facilities
and not return for 24 hours—100 penalty units; or

for a contravention of a direction about the
movement or mooring of, or activities on or by, a
ship—100 penalty units; or

for a contravention of a direction about the
movement, handling or storage of goods—50
penalty units; or

for a contravention of another direction—25
penalty units.

Moving contravening property

282T Moving contravening property
(1) Thissection appliesif—

@

an authorised officer of a port authority or port lessor

reasonably believes that a ship, a vehicle, goods or
rolling stock in aport or at a port facility is contravening
property; and
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(b) the authorised officer reasonably believes that it is
necessary to move the contravening property having
regard to—

(i) theefficient operation of the port; or

(ii) the safety or security of the port, its users or a port
entity’s employees; and

(c) theauthorised officer—

(i) can not immediately find the person in charge of
the contravening property; or

(ii) reasonably believes the person in charge of the
contravening property can not, or will not, move
the contravening property immediately.

(2) The authorised officer may—

() take steps necessary and reasonable to have the
contravening property moved; and

(b) if the contravening property is property in the form of
goods that are perishable, or of little or no value, treat
the goods as abandoned property under part 4B.

(3 However, for contravening property that is rolling stock, the
authorised officer must not move the rolling stock if a train
controller is satisfied that the movement of the rolling stock
would cause an immediate threat to—

(@ thesafety of therailway; or
(b) thepublic using it or who may useit.
(4) Inthissection—

contravening property means a ship, a vehicle, goods or
rolling stock, that is moored, parked or left in a port or at a
port facility in contravention of—

(@ arequirement of aport notice; or
(b) adirection of an authorised officer under division 3.
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person in charge, of contravening property, means—
(@ for contravening property that is a ship—the ship's
master or another person in charge of the ship; or
(b) for contravening property that is a vehicle or rolling
stock—the driver of the vehicle or rolling stock or
another person in charge of the vehicle or rolling stock;
or
(c) for contravening property that is property in the form of
goods—the owner of the goods or another person in
charge of the goods.
Division 5 Other powers and offences

283  Power to require name and address

D)

2

3)

(4)

An authorised officer of a port authority or port lessor may
require a person, who is in the port authority’s or port lessor’s
port area, to state the person’s name and address if the
authorised officer—

(8 finds the person committing an offence against this Act;
or

(b) reasonably suspects the person has just committed an
offence against this Act.

When making the requirement, the authorised officer must
warn the person that it is an offenceto fail to state the person’s
name and address unless the person has a reasonable excuse.

The authorised officer may require the person to give
evidence of the correctness of the person’s stated name and
addressif the authorised officer reasonably suspects the stated
name or addressisfalse.

A person must comply with the authorised officer's
requirement under subsection (1) or (3), unless the person has
areasonable excuse for not complying with it.
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()

Maximum penalty—10 penalty units.

The person does not commit an offence against this section
if—

(@ the authorised officer required the person to state the

person's name and address in the circumstances
mentioned in subsection (1)(a) or (b); and

(b) the personisnot proved to have committed the offence.

283A Inspection of documents

D

2

An authorised officer of a port authority or port lessor may
require aperson, who isor may beliableto pay achargeto the
port authority or a relevant entity, to produce for the
authorised officer’ s inspection, documents that are—

(@ under the person’s control; and

(b) relevant to deciding—
(i) whether the personisliableto pay the charge; or
(ii) the amount of the charge.

The person must comply with the requirement, unless the
person has a reasonabl e excuse for not complying with it.

Maximum penalty for subsection (2)—50 penalty units.

283B Inspection of ships, vehicles, rolling stock and goods

D)

(2)

This section applies only to the extent necessary to allow an
authorised officer of a port authority or port lessor to decide—

(& whether a charge is payable in relation to a ship or
goods; and

(b) the amount of the charge.

A person in charge of a conveyance in the port authority’s or
port lessor's port area must allow the authorised officer to
enter and inspect the conveyance, or inspect goods on or in
the conveyance, if asked by the authorised officer.
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3

Maximum penalty—50 penalty units.
In this section—
conveyance means a ship, avehicle or rolling stock.

283C Obstructing authorised officer

D)

(2)

A person in a port authority’s or port lessor’s port area must
not obstruct an authorised officer in the exercise of a power
under this part, unless the person has a reasonable excuse.

Maximum penalty—>50 penalty units.
In this section—

obstruct includes hinder, resist, insult, attempt to obstruct and
threaten to obstruct.

283D False or misleading statement

D

(2)

A person must not state anything to an authorised officer that
the person knows is false or misleading in a material
particular.

Maximum penalty—50 penalty units.

It is enough for a complaint for an offence against subsection
(2) to state the statement made was ‘ false or misleading’ to the
person’ s knowledge, without specifying which.

283E False or misleading document

D)

2

A person must not give an authorised officer a document
containing information the person knows is false or
misleading in amaterial particular.

Maximum penalty—>50 penalty units.

Subsection (1) does not apply to a person if the person when
giving the document—

(@ tells the authorised officer, to the best of the person’s
ability, how it isfalse or misleading; and
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(b) if the person has, or can reasonably obtain, the correct
information—agives the correct information.

(3) Itisenough for acomplaint for an offence against subsection
(1) to state the document was ‘false or misleading’ to the
person’ s knowledge, without specifying which.

283F Impersonating an authorised officer
A person must not pretend to be an authorised officer.
Maximum penalty—50 penalty units.

283G Conduct causing public nuisance

A person at a port authority’s or port lessor’s port facilities
must not be disorderly or create a disturbance.

Maximum penalty—50 penalty units.

283H Interfering with port notices

(1) This section applies to a port notice, other than a port notice
published on a port authority’s, port lessor’s or port lessor’s
delegate’s web site on the internet.

(2) A person must not unlawfully interfere with the port notice.
Maximum penalty—25 penalty units.
(3) Inthissection—

interfere, with a port notice, includes removing or damaging
the port notice.
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Part 3C

Land management—Port of
Brisbane

Division 1 Preliminary

283l

Definitions for pt 3C

In this part—
balance port land see section 283L.
Brisbane core port land see section 283K.

Brisbane port LUP means the plan, approved under this part,
that regulates devel opment on Brisbane core port land.

Brisbane port railway land means—

(@ any part of Brisbane core port land that is leased for
raillway purposes, or

(b) any land completely or partly within Brisbane core port
land, or adjoining Brisbane core port land, if the land
is—

(i) rail corridor land; or
(i1) futurerailway land.

community infrastructure designation means a designation
of land for community infrastructure under the Planning Act,
section 200.

consultation period see section 283ZB(2)(f).
contributions schedule see section 2835(1)(g).

core matters, for the Brishane port LUP (including its
preparation), means each of the following matters—

(@ land use and development;
(b) core port infrastructure;
(c) vauablefeatures.
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core port infrastructure means core port infrastructure stated
in schedule 5B, part 2.

draft plan see section 283ZA.

first Brisbane port LUP means the first Brisbane port LUP as
published under section 283Q(1).

former land use plan means the land use plan under this Act
for the Port of Brisbane in effect immediately before the
completion day.

high-water mark means the ordinary high-water mark at
spring tides.

land use and development, for an area, includes each of the
following—

(@ the location of, and the relationships between, the land
usesin the areg;

(b) the current effects of land usein the area;

(c) the likely effects of any proposed development of
Brisbane core port land;

(d) theaccessibility to, and within, Brisbane core port land.

minor amendment (LUP), for the Brisbane port LUP,
means—

(& an amendment correcting or changing any of the
following—

(i) an explanatory matter about the plan, this Act or
the Planning Act;

(i1) theformat or presentation of the plan;

(i) aspelling, typographical, grammatical or mapping
error in the plan;

(iv) afactual matter incorrectly stated in the plan;

(v) aredundant or outdated term;

(vi) inconsistent numbering of provisionsin the plan;
(vii) cross-references to provisionsin the plan;
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(viii)a matter in the Brisbane port LUP to make it
consistent with a State planning regulatory
provision, a regional plan or a State planning
policy under the Planning Act; or

(b) an amendment to include a statement in the plan that a

State planning instrument, or a part of a State planning

instrument, is appropriately reflected in the plan, if the

planning Minister has advised the port operator that the
planning Minister is satisfied the Brisbane port LUP
reflects the instrument; or

(c) an amendment the planning Minister and transport

Minister agree is made to reflect—

(i) adevelopment approval; or

(i) acommunity infrastructure designation; or

(it) transport infrastructure or planned transport
infrastructure.

plan commencement day see section 283R.

planned transport infrastructure means future transport

infrastructure that is—

(@ planned under the Brisbane port LUP; or

(b) authorised under a development approval or mentioned
in a community infrastructure designation; or

(c) planned under a State planning instrument; or

(d) any of the following identified in a guideline made
under the Transport Planning and Coordination Act

1994, section 8E—

(i) afuture busway station;

(if) afuture railway passenger station for the network
known as Citytrain;

(iii) afuture passenger transport interchange facility;

(iv) afutureroute for public transport; or
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(e) futurerailway land; or

(f) aroad or land that the chief executive has notified a
local government in writing is intended to become a
State-controlled road.

planning chief executive means the chief executive of the
department in which the Planning Act is administered.

planning Minister means the Minister administering the
Planning Act.

port prohibited development means—

(@ port prohibited development stated in schedule 5B, part
3; or

(b) development that is stated in the Brisbane port LUP to
be port prohibited development for the plan or a
precinct.

port related development means port related development
stated in schedule 5B, part 4.

precinct means an area marked on a map in the Brisbane port
LUP and for which a table of assessment is identified in the
plan.

premises see the Planning Act, schedule 3.

priority infrastructure interface plan, for the Brisbane port
LUPR, means a document prepared by or for the port operator
describing how development that is consistent with the
Brisbane port LUP is intended to coordinate with the priority
infrastructure plan of the Brisbane City Council for the types
of local government infrastructure relevant to Brisbane core
port land.

priority infrastructure plan, of alocal government, means the
local government’s priority infrastructure plan under the
Planning Act.
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properly made submission means a submission that—

(@ is in writing and, unless the submission is made
electronically, is signed by each person who made the
submission; and

(b) isgiventoal of thefollowing—
(i) the port operator;
(i1) the planning Minister;
(iti) thetransport Minister; and
(c) isreceived during the consultation period; and

(d) states the name and residential or business address of
each person who made the submission; and

(e) states the grounds of the submission and the facts and
circumstances relied on in support of the grounds.

registered interest means an interest registered in—
(@ thefreehold land register; or
(b) theleasehold land register under the Land Act.

service provider means an entity that is a service provider
under the Water Supply (Safety and Reliability) Act 2008.

State interest see the Planning Act, schedule 3.

State planning instrument means a State planning instrument
under the Planning Act.

statement of proposal see section 283Y (1).
strategic plan, for the Brisbane port LUP, see section 2835(2).

table of assessment, for a precinct, means a statement in the
Brisbane port LUP for the precinct as to whether particular
development in the precinct is any of the following—

(@ exempt development, self-assessable development,
development requiring compliance assessment or
assessable development for the Planning Act under the
Brisbane port LUP,
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(b) port prohibited development;

(c) development that is consistent or inconsistent with the
Brisbane port LUP.

transport Minister means the Minister administering this Act.
transport reasons means all of the following—
(@ theobjectives of thisAct;

(b) the elements of the strategic plan for the Brisbane port
LUP relating to—

(i) planning for core port infrastructure, port related
development and other transport infrastructure;
and

(i) maintaining buffer land for the infrastructure or
development;

(c) the safety and operational integrity of core port
infrastructure and planned core port infrastructure
identified under the Brisbane port LUP,

(d) the safety and operationa integrity of transport
infrastructure and planned transport infrastructure not
mentioned in paragraph (c);

(e any matter for which the chief executive of the
department in which this Act or any of the following
Actsisadministered has jurisdiction as areferral agency
under the Planning Act—

(i) the Transport Planning and Coordination Act
1994;

(i) the Transport Operations (Marine Safety) Act
1994.

valuable features see the Planning Act, section 89(2).

283J Treasurer may declare land to be Brisbane core port land
or balance port land

The Treasurer may by gazette notice—
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(@) declare land to be Brisbane core port land for the first
Brisbane port LUP; and

(b) on or before the day Brisbane core port land is declared
under paragraph (@), declare land to be balance port
land.

283K What is Brisbane core port land
Brisbane core port land means—

(@ for the first Brisbane port LUP—Iland the Treasurer
declares to be Brisbane core port land under section
283J; or

(b) after the day the first Brisbane port LUP has effect—

(i) land identified in the Brisbane port LUP as
Brisbane core port land; or

(i) land that is subject to a table of assessment for a
precinct, if the port lessee or port lessor has a
registered interest in the land.

283L What is balance port land

Balance port land means land the Treasurer declares to be
balance port land under section 283J.

283M Application of Planning Act

(1) Subject to this part, the Planning Act applies for development
on Brisbane core port land and balance port land.

(2) If thereisan inconsistency between this part and the Planning
Act, this part prevails to the extent of the inconsistency.

(3) If development is stated to be development of a particular type
for the Planning Act under the Brisbane port LUP, the
development is taken to be development of that type under
that Act.

Page 334 Reprint 12H effective 1 July 2010



Transport Infrastructure Act 1994
Chapter 8 Port infrastructure and other matters
Part 3C Land management—~Port of Brisbane

[s 283N]

(4) Other than as provided for under this part, a development
application for development that is assessable development
for the Planning Act under the Brisbane port LUP is not
subject to areferral agency jurisdiction under that Act.

Note—

See sections 283ZQ to 283ZzY for referral agencies, and their
jurisdictions relating to development applications for development
under the Brisbane port LUP.

283N Brisbane core port land not subject to local planning
instrument

Brisbane core port land is not subject to a local planning
instrument under the Planning Act.

Division 2 Particular provisions about balance
port land and planning schemes

2830 Balance port land is not strategic port land

If strategic port land is declared to be balance port land under
section 283L, it stops being strategic port land.

283P Amendment of planning schemes

(1) The Treasurer may, by gazette notice on or before the day 1and
is declared to be Brisbane core port land under section 283J,
amend the planning schemes of the following loca
governments for the purpose of dealing with balance port land
under the planning schemes—

(@) Brisbane City Council;
(b) Moreton Bay Regiona Council.

(2) The gazette notice may provide for an amendment of a
planning scheme to deal with balance port land that—

(& isnot apart of the area of alocal government; and
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(b) adjoinsthe areaof aloca government.

(3 The loca government is the assessment manager for a
development application for development on the balance port
land dealt with by the gazette notice.

(4) A planning scheme as amended under this section—

(@ applies to the balance port land dealt with under the
planning scheme; and
(b) may be amended under the Planning Act.
Division 3 Plan for land use on Brisbane core

port land

Subdivision 1 First Brisbane port LUP

283Q Notice of first plan

(1)

2
3)

(4)

The Treasurer must, on or as soon as practicable after the
completion day, publish notice in the gazette of the plan for
land use (the first Brisbane port LUP) for Brisbane core port
land.

Section 283S, other than section 283S(1)(h), applies to the
first Brisbane port LUP.

The Treasurer may act under subsection (1) only if satisfied—

(& thefirst Brisbane port LUP satisfactorily deals with the
core matters relevant to the plan; and

(b) Stateinterests will not be adversely affected by the plan.

The Treasurer must give a copy of the gazette notice and the
first Brisbane port LUP to—

(@) theport operator; and
(b) Brisbane City Council.
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(5) On and from the day the notice mentioned in subsection (1) is
published in the gazette—

(@ the former land use plan is of no force or effect for
Brisbane core port land; and

(b) strategic port land that has been declared to be Brisbane
core port land stops being strategic port land.

283R Status of first plan
The first Brisbane port LUP—

(& has effect as the Brisbane port LUP for Brisbane core
port land on and from the day notice of the plan is
published in the gazette (the plan commencement day);
and

(b) istakento bethe Brisbane port LUP approved under this
divison until it is replaced or amended under the
division.

Subdivision 2 Content and review of Brisbane port
LUP

283S Content of plan—mandatory requirements
(1) The Brisbane port LUP must, for Brisbane core port land—

(@ include a part outlining, by way of concept plans and
words, for a period of at least 20 years after the plan
commencement day—

(i) planning for core port infrastructure and proposed
port related development for the land; and

(i) anticipated infrastructure requirements relating to
development mentioned in subparagraph (i); and

(b) include a part identifying the strategic outcomes for the
land and stating measures that facilitate achieving the
strategic outcomes; and
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(c) dtate details of the land and the current and intended
uses of the land; and
(d) coordinate and integrate the core matters relevant to the
plan; and
(e) integrate matters relevant to the land under the regional
plan and State planning policies under the Planning Act;
and
(f) outline existing land uses for land (adjacent land)
adjoining or neighbouring Brisbane core port land and
how the adjacent land is dealt with by the planning
scheme for the adjacent land; and
(g include a schedule of charges (a contributions
schedule) under which a contribution may be required
by a condition imposed on a development approval
under section 283Z2Z; and
(h) include a priority infrastructure interface plan for the
land.
Note—
Subsection (1)(h) does not apply to the first Brisbane port LUP. See
section 283Q(2).
(2) The parts of the Brisbane port LUP mentioned in subsection
(1)(@) and (b) are called the strategic plan.
(3) The other parts of the Brisbane port LUP must be consistent
with the strategic plan.
(4) For subsection (1)(b), measures facilitating achievement of
the strategic outcomes include the identification of—
(8 exempt development, self-assessable development or
development requiring compliance assessment for the
Planning Act under the Brisbane port LUP; or
(b) assessable development for the Planning Act under the
Brisbane port LUP requiring code or impact assessment;
or
(c) port prohibited development.
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()

Without limiting subsection (1), the Brisbane port LUP
may—
(@) statethat particular development isinconsistent with the

plan, or a part of the plan relating to a particular
precinct, for transport reasons; or

(b) state that any part of Brisbane core port land is intended
to be maintained as buffer land; or

(c) include details of any land proposed to become part of
Brisbane core port land.

283T Content of plan—matters about development

D)

(2)

3)

(4)

()

The Brisbane port LUP may state that development on
Brisbane core port land, or in a precinct, is port prohibited
development.

Also, the Brisbane port LUP may state—

(@ that development is consistent or inconsistent with the
plan or apart of the plan relating to a particular precinct;
and

(b) the reasons that development is inconsistent with the
plan or the part.

The Brisbane port LUP may state that development that is a
material change of use of premises for core port infrastructure
and is consistent with the plan for a precinct is, within that
precinct, exempt development or self-assessable devel opment
for the Planning Act under the plan.

The Brisbane port LUP may state that development that is a
material change of use of premises for port related
development and is consistent with the plan for a precinct is,
within that precinct, exempt development, self-assessable
development, development requiring compliance assessment,
or assessable development requiring code assessment for the
Planning Act under the plan.

However, the Brisbane port LUP must not state that—
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(6)

(7)

(@

(b)

(©)

(d)

port prohibited development stated in schedule 5B is
exempt development, self-assessable development,
development requiring compliance assessment or
assessable development for the Planning Act; or

development prescribed under the Planning Act, section
232(2) is self-assessable development, development
requiring compliance assessment or assessable
development for the Planning Act; or

any of the following development is assessable
development or port prohibited development for the
Planning Act under the plan—

(i) development that is a material change of use of
premises for core port infrastructure and is
consistent with the plan;

(ii) self-assessable development prescribed under the
Planning Act, section 232(1); or

development that isamaterial change of use of premises
for port related development, and is consistent with the
plan, is assessable development requiring impact
assessment or port prohibited development under the
plan.

Development prescribed under the Planning Act, section
232(2) is, for that Act, exempt from assessment against the
Brisbane port LUP.

Self-assessable development prescribed under the Planning
Act, section 232(1) is self-assessable development for the
Brisbane port LUP.

283U Requirement to review plan

The port operator must complete areview of the Brisbane port
LUP at least every 10 years after the plan commencement day.

(1)
(2)

The review must include an assessment of the achievement of
the strategic outcomes identified in the plan.
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283V Action port operator must take after review

After reviewing the Brisbane port LUP, the port operator
must—

(8) propose to prepare anew Brisbane port LUP; or
(b) propose to amend the Brisbane port LUP; or

(c) if the port operator is satisfied the Brisbane port LUP is
suitable to continue without amendment—decide to take
no further action.

283W Report about review if decision is to take no action

If the port operator decides to take no further action under
section 283V(c), the port operator must—

(@) prepare a report stating the reasons the port operator
decided to take no further action; and

(b) give a copy of the report to the planning Minister and
the transport Minister.

283X When plan must include priority infrastructure interface
plan

The port operator must ensure the Brisbane port LUP includes
a priority infrastructure interface plan for Brisbane core port
land by the earlier of the following—

(@) the day that is 3 years after the day the Brisbane City
Council’s first priority infrastructure plan is included in
its planning scheme;

(b) the day the port operator first prepares a new Brisbane
port LUP under this division after the Brisbane City
Council’s first priority infrastructure plan is included in
its planning scheme.
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Subdivision 3 Preparation and amendment of

Brisbane port LUP by port operator

283Y Statement of proposal for preparation or amendment of
Brisbane port LUP

D)

)

3

(4)

The port operator must prepare a statement (statement of
proposal) about—

(@ the preparation of a new Brisbane port LUP; or
(b) an amendment of the Brisbane port LUP.

However, subsection (1)(b) does not apply to an amendment
of the Brisbane port LUP if the amendment—

(& istoremove land from the Brisbane port LUP; or
(b) isaminor amendment (LUP).
The statement of proposal must—

(@ identify matters the port operator anticipates the
Brisbane port LUP will address; and

(b) state how the port operator intends to address each
relevant aspect of the core mattersin the plan.

The port operator must give a copy of the statement of
proposal to—

(@ the Brisbane City Council; and
(b) theplanning Minister; and
(c) thetransport Minister.

283Z Brisbane port LUP may be amended to identify
additional land

D)

The Brisbane port LUP may be amended to identify additional
land as Brisbane core port land if the planning Minister and
transport Minister are satisfied the additional land—
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(@ island in which the port lessee or port lessor has a
registered interest; and

(b) isor may be used—
(i) for core port infrastructure; or
(ii) for port related development; or
(iii) asbuffer land.

Note—

Land identified in the Brisbane port LUP is Brisbane core port land. See
section 283K.

(2) Subsection (1) does not limit how the Brisbane port LUP may
be amended.

283ZA Draft plan for preparation or amendment of Brisbane port
LUP

After complying with section 283Y, and section 283ZB to the
extent the section relates to a statement of proposal, the port
operator must—

() take appropriate account of issues raised as a result of
consultation under section 283ZB in relation to the
statement of proposal; and

(b) prepare adraft (draft plan) of—

(i) if the statement of proposal isfor the preparation of
anew Brisbane port LUP—the plan; or

(ii) if the statement of proposal isfor an amendment of
the Brisbane port LUP—the amendment of the
plan; and

(c) giveacopy of the draft plan to—
(i) the Brisbane City Council; and
(ii) the planning Minister; and
(iii) thetransport Minister.
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283ZB Consultation on statement of proposal or draft plan

D)

2)

3)

This section applies if the port operator prepares a statement
of proposal under section 283Y or a draft plan under section
283ZA.

The port operator must publish, at least once in a newspaper
circulating generally in the area to which the statement of
proposal or the draft plan relates, a notice stating the
following—

(@ thename of the port operator;

(b) that the statement of proposal or draft plan relates to
Brisbane core port land;

(c) that the port operator has prepared a statement of
proposal, or a draft plan, and that it is available for
inspection and purchase at the office of the port operator
in Brisbane;

(d) a contact telephone number for information about the
statement of proposal or draft plan;

(e) that any person may make a properly made submission
about the statement of proposal or draft plan;

(f) the period (the consultation period) during which a
submission mentioned in paragraph (€) may be made;

(9 therequirementsfor a properly made submission.
The consultation period must be—

(@ for a statement of proposal—at least 20 business days
after the noticeisfirst published under subsection (2); or

(b) for a draft plar—at least 40 business days after the
notice isfirst published under subsection (2).

283ZC Consideration of draft plan and submissions

D

On receiving a copy of adraft plan, the planning Minister and
the transport Minister must consider whether or not any State
interests would be adversely affected by the draft plan.
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(2) Also, before approving a draft plan or recommending
approval of adraft plan to the Governor in Council under this
subdivision, the planning Minister and the transport Minister
must consider all properly made submissions.

283ZD Directions for amendment of draft plan

(1) Theplanning Minister and the transport Minister may return a
draft plan prepared by the port operator for amendment in the
way directed by the planning Minister and the transport
Minister.

(2) A copy of the direction must be published in the gazette
within 21 days after it is given.

283ZE Approval of plans

(1) The planning Minister and the transport Minister may jointly
approve a draft plan if satisfied that—

(@) thedraft plan, or Brisbane port LUP as amended by the
draft plan, satisfactorily deals with the core matters
relevant to the plan and the mandatory requirements of
the plan under section 283S; and

(b) the port operator has taken appropriate account of issues
raised in properly made submissions; and

(c) the Brisbane City Council does not have a substantial
objection to the draft plan; and

(d) Stateinterestswill not be adversely affected by the draft
plan.

(2) If the planning Minister and the transport Minister are
satisfied about subsection (1)(a), (b) and (d) but are satisfied
that the Brisbane City Council has a substantial objection to
the draft plan, the draft plan may only be approved by the
Governor in Council.
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(3) Approval of the Brisbane port LUP, or an amendment of the
plan, must be notified in the gazette within 21 days after it is
given.

(4) The approva or amendment takes effect when it is notified in
the gazette.

(5) As soon as practicable after the approval or amendment is
notified in the gazette, the planning chief executive must give
the port operator notice of the gazettal.

283ZF Port operator to publish approved plan

The port operator must ensure the Brisbane port LUP as
approved under this division is published on its website.

283ZG Recovery of Ministers’ costs

The reasonable costs and expenses incurred by the planning
Minister and the transport Minister in acting under this
subdivision in relation to a draft plan are a debt payable by the
port operator to the State.

Subdivision 4 Miscellaneous

283ZH Notification about Brisbane port LUP

If the Brisbane port LUP is approved or amended under
subdivision 3, the planning chief executive must give written
notice of the details of the plan or amendment to the Brisbane
City Council.

283Z1 Recording matters about Brisbane port LUP
(1) The Brisbane City Council must ensure there is a record—

(& on each relevant map in its planning scheme identifying
the land to which the Brisbane port LUP applies; and
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(b) in the planning scheme stating that interested persons
may obtain details of the Brisbane port LUP from the
port operator.

(2) For the guideline made under the Planning Act, section
117(1), the making of the record is an administrative
amendment to the planning scheme.

283ZJ Ministerial direction to port operator
(1) Thissection appliesif the planning Minister and the transport
Minister are satisfied—
(& aminor anendment (LUP) is required for the Brisbane
port LUP; or

(b) the port operator has not complied with a requirement
under subdivision 2 or 3 to make or amend the Brisbane
port LUP.

(2) The planning Minister and the transport Minister jointly may,
by written notice, direct the port operator—

(@ to make the minor amendment (LUP) within a stated
reasonable period; or

(b) comply with the requirement under subdivision 2 or 3
within a stated reasonabl e period.

(3) The notice must state the reasons for deciding to give the
direction.

(4) Beforegiving adirection to the port operator under subsection
(2), the Ministers must consult with the port operator.

(5 The port operator must comply with the direction.
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Division 4 Effect of land becoming or ceasing

to be Brisbane core port land

283ZK Effect of land becoming Brisbane core port land

D)

2

3)

(4)

(%)

(6)

This section applies if land becomes Brisbane core port land
(new port land) at any time after the day the first Brisbane
port LUP has effect.

The port operator must give written notice of the particulars of
the new port land, including the date the land became
Brisbane core port land, to—

(@ the Brisbane City Council; and
(b) theplanning chief executive.

An entity given a notice under subsection (2) must ensure
there is a record, on each relevant map in the council’s
planning scheme held by the entity, indicating that the land is
Brisbane core port land.

If the new port land is land that is subject to a table of
assessment for a precinct, the Brisbane port LUP applies to
the land on and from the day it becomes Brisbane core port
land.

If subsection (4) does not apply to the new port land, the new
port land continues to be subject to the planning scheme for
the land until the Brisbane port LUP is amended to identify
the land as Brisbane core port land.

On and from the day land becomes Brisbane core port land—

(@ the Brisbane City Council ceases to be the assessment
manager in relation to the land; and

(b) the planning chief executive is the assessment manager
in relation to the land.
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283ZL Effect of land ceasing to be Brisbane core port land

D)
2)

3

(4)
()

(6)
(")

(8)

(9)

This section applies if land (former port land) stops being
Brisbane core port land.

The port operator must give written notice of the particulars of
the former port land, including the date it stopped being
Brisbane core port land, to—

(@ the Brisbane City Council; and
(b) the planning chief executive.

An entity given a notice under subsection (2) must ensure
there is a record, on each relevant map in the council’s
planning scheme held by the entity, indicating that the land is
not Brisbane core port land.

Subsections (5) to (7) apply if the former port land is, when it
stops being Brisbane core port land, unzoned land.

While the former port land is unzoned land—

(@ the Brisbane port LUP continues to apply to the land
and the land is taken to be a part of the Brisbane City
Council’s planning scheme; and

(b) the Brisbane City Council is the assessment manager for
a development application for development on the land
that is assessable development for the Planning Act
under the Brisbane port LUP even if the land is not part
of, but adjoins, the council’s local government area.

When the former port land stops being unzoned land, the
Brisbane port LUP does not apply to the land.

To the extent subsection (5) is inconsistent with the standard
planning scheme provisions under the Planning Act,
subsection (5) prevails.

Subsection (6) appliesto former port land even if the Brisbane
port LUP has not been amended to show the former port land
isnot included in the plan.

In this section—
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unzoned land means land that is not zoned for a purpose or
use under a planning scheme.

Division 5 Particular matters about

development on Brisbane core port
land

Subdivision 1 Preliminary

283ZM Reconfiguring a lot

D)

2)
3)

(4)

()

(6)

Subsection (2) applies to development that is reconfiguring a
lot by alease only if the reconfiguring isfor 1 of the following
stated permitted purposes under the lease—

(@) core port infrastructure;
(b) transport infrastructure;
(c) core port infrastructure and transport infrastructure.

Despite the Planning Act, the development is exempt
development under that Act.

Subsections (4) to (6) apply to development that is
reconfiguring a lot, other than for a stated purpose mentioned
in subsection (1).

The development is assessable development requiring code
assessment under the Planning Act and there are no referra
agencies for the development.

If adevelopment application is only for the reconfiguring of a
lot on Brisbane core port land, the application must be
decided within 20 business days after the application is made.

A condition can not be imposed on a development approval
for reconfiguring a lot on Brisbane core port land if the
condition requires a monetary payment to anyone.
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283ZN Port prohibited development

(1) A development application or request for compliance
assessment can not be made for development on Brisbane core
port land if the development is port prohibited devel opment.

(2) If a development application or request for compliance
assessment is made and any part of the development applied
for is port prohibited development, the application or request
is taken not to have been made and IDA'S does not apply to it.

(3) Inthissection—

request for compliance assessment means a request for
compliance assessment under the Planning Act, section 401.

283Z0 Code assessment under Brisbane port LUP

(1) This section applies to any part of a development application
requiring code assessment under the Brisbane port LUP for
port related devel opment.

(2) Subject to any requirements of a concurrence agency for the
part of the application, the assessment manager must approve
the part of the application if the port related devel oppment—

(@ isconsistent with the Brisbane port LUP; and
(b) complieswith all applicable codes for the development.

Subdivision 2 Provisions about assessment
manager and referral agencies

283ZP Planning chief executive is assessment manager for
particular development

(1) The planning chief executive is the assessment manager for
the following development—

(@ material change of use of premises completely or partly
on Brisbane core port land if the development is
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(2)

3)

assessable development for the Planning Act under the
Brisbane port LUP,

(b) reconfiguring a lot completely or partly on Brisbane
core port land if the development is assessable
development for the Planning Act under this part;

(c) operational work completely on Brisbane core port land
if the development is assessable development for the
Planning Act under the Brisbane port LUP.

If the planning chief executive is the assessment manager for
development mentioned in subsection (1), the planning chief
executive must assess the development against the Brisbane
port LUP.

Also, in assessing the development, the planning chief
executive must have regard to each State planning instrument
applicable to the devel opment.

283ZQ Referral agency, and jurisdiction, for particular
development—Brisbane City Council

If the planning chief executive is the assessment manager for a
development application for material change of use made
assessable for the Planning Act under the Brisbane port
LUP—

(@ the Brishane City Council is an advice agency for the
application; and

(b) the council’s jurisdiction as an advice agency is in
relation to any material impacts of the proposed
devel opment—
(i) identified by the council; and

(i) on land, other than Brisbane core port land, in its
local government area.
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283ZR Referral agency and jurisdiction for development
inconsistent with Brisbane port LUP—Transport chief
executive

D)

(2)

3

The transport Minister is a concurrence agency for a
development application for development on Brisbane core
port land involving development that is inconsistent with the
Brisbane port LUP for transport reasons.

The transport Minister’s jurisdiction as a concurrence agency
is the transport reasons and the application must be assessed
against the transport reasons.

The Planning Act, chapter 8, part 1, division 8 does not limit
the jurisdiction of the transport Minister as a concurrence

agency.

283ZS Referral agency and jurisdiction for particular building
work—chief executive

D)

(2)
3)
(4)
()

This section applies to a development application for building
work on Brisbane core port land if the premises the subject of
the application is completely or partly within, or within 25m
of, Brisbane port railway land.

The chief executive is a concurrence agency for the
application.

The chief executive's jurisdiction as a concurrence agency is
the purpose mentioned in section 258(2).

This part does not limit or otherwise affect any referral agency
jurisdiction for building work under the Planning Act.

In this section—
building work see the Planning Act, section 10.
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283ZT Referral agency, and jurisdiction, for material change of
use and operational work under Brisbane port
LUP—chief executive

(1) This section applies to a development application for material
change of use or operational work for development made
assessable development for the Planning Act under the
Brisbane port LUP.

The chief executive is a concurrence agency for the
application if the development is—

2

(@ amaterial change of use of premises on—

(i)
(i)

(iii)
(iv)

(v)

land contiguous to a State-controlled road; or

land not contiguous to a State-controlled road and
for which the chief executive would be a
concurrence agency under the Planning Act, for
the State-controlled road, if the development were
assessable under a planning scheme; or

Editor’s note—

For development mentioned in subparagraph (ii), see the
Sustainable Planning Regulation 2009, schedule 7, table
3, item 2 and schedule 11.

land completely or partly within a public transport
corridor or afuture public transport corridor; or

land not completely or partly within a public
transport corridor or a future public transport
corridor and for which the chief executive would
be a concurrence agency under the Planning Act,
for public passenger transport, if the development
were assessable under a planning scheme; or

Editor’s note—

For development mentioned in subparagraph (iv), see the
Sustainable Planning Regulation 2009, schedule 7, table
3, item 14 and schedule 12.

land completely or partly within Brisbane port
railway land; or
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(vi) land not completely or partly within Brisbane port
railway land and for which the chief executive
would be a concurrence agency under the Planning
Act, for the Brisbane port railway land, if the
development were assessable under a planning
scheme; or

Editor’s note—

For development mentioned in subparagraph (vi), see the
Sustainable Planning Regulation 2009, schedule 7, table
3, item 15 and schedule 13.

(b) operational work that—

(i) isassociated with access to a State-controlled road;
or

(ii) isfor filling or excavation on land contiguous to a
State-controlled road; or

(iif) involves the redirection or intensification of site
stormwater from land contiguous to a
State-controlled road through a pipe with a
cross-sectional area greater than 625cm? that
directs stormwater to a State-controlled road; or

(iv) is completely or partly within a public transport
corridor or afuture public transport corridor; or

(v) is completely or partly on, or within 25m of,
Brisbane port railway land and the work involves
extracting, excavating or filling more than 50ma.

(3) The chief executive's jurisdiction as a concurrence agency
is—

(@ for a materia change of use mentioned in subsection
(2)(®@() or (i) and operational work mentioned in
subsection (2)(b)(i), (ii) or (iii)—the purpose mentioned
in section 49A(2); and

(b) for a materia change of use mentioned in subsection
(2)(a(iii) or (iv) and operational work mentioned in
subsection  (2)(b)(iv)—land use and transport
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coordination under the Transport Planning and
Coordination Act 1994; and

(c) for a materia change of use mentioned in subsection
(2)(&(v) or (vi) and operational work mentioned in
subsection (2)(b)(v)—the purpose mentioned in section
258(2).

(4) Inthissection—

future public transport corridor means a future public
transport corridor under the Planning Act.

land contiguous to a State-controlled road means land, the
subject of a development application, if part of the land—

(@ iswithin 100m of the State-controlled road; or
(b) ispart of afuture State-controlled road.

public transport corridor means a public transport corridor
under the Planning Act.

283ZU Referral agency, and jurisdiction, for material change of
use under Brisbane port LUP—administering authority

D

(2)

This section applies to a development application for a
material change of use for development made assessable
development for the Planning Act under the Brisbane port
LUP.

The administering authority is a concurrence agency for the

application if the development is a material change of use of

premises—

(8 for an environmentally relevant activity made assessable
development under the Planning Act; or

(b) for a mobile and temporary environmentally relevant
activity made assessable development under the
Planning Act; or

© if—
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3)

(4)

(i) all or part of the premises is on the environmental
management register or contaminated land register
under the Environmental Protection Act; and

(i) the administering authority would be a
concurrence agency under the Planning Act for
contaminated land management.

The administering authority’s jurisdiction as a concurrence
agency is—
(@ for a materia change of use mentioned in subsection

(2) (& or (b)—the purposes of the Environmenta
Protection Act; and

(b) for a material change of use mentioned in subsection
(2)(c)—protection of the environment by the
management of contaminated land under the
Environmental Protection Act.

In this section—

administering authority see the Environmental Protection
Act, schedule 4.

environmentally relevant activity see the Environmental
Protection Act, section 18.

Environmental Protection Act means the Environmental
Protection Act 1994.

mobile and temporary environmentally relevant activity see
the Environmental Protection Act, schedule 4.

28372V Assessment and referrals for heritage places

D)

2)

Development on alocal heritage place that is on Brisbane core
port land is not assessable development under the Planning
Act even if the development is prescribed as assessable
development under section 232(1) of that Act.

Subsection (1) applies to development on the local heritage
place whether or not it became alocal heritage place before or
after the completion day.
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3)

(4)

This part does not limit or otherwise affect assessment, or any
referral agency jurisdiction, under the Planning Act for
development on a Queensland heritage place.

In this section—

local heritage place means a local heritage place under the
Queendand Heritage Act 1992.

Queendand heritage place means a registered place under
the Queensland Heritage Act 1992.

283ZW Referral agency, and jurisdiction, for material change of
use and operational work under Brisbane port
LUP—coastal protection

D

2)

3)

(4)

This section applies to a development application for a
material change of use or operational work made assessable
development for the Planning Act under the Brisbane port
LUPif the application is aso for—

(& tida works; or

(b) operational work, carried out completely or partly
within a coastal management district, that is made
assessable development under the Planning Act.

The chief executive administering the Coastal Protection and
Management Act 1995 is a concurrence agency for the
application.

The chief executive's jurisdiction as a concurrence agency is
coastal management under the Coastal Protection and
Management Act 1995, other than amenity and aesthetic
significance or value.

In this section—

coastal management district means a coastal management
district under the Coastal Protection and Management Act
1995, other than an area declared as a coastal management
district under section 54(2) of that Act.
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tidal works see the Coastal Protection and Management Act
1995, schedule.

283ZX Referral agency, and jurisdiction, for material change of
use and operational work under Brisbane port
LUP—other referral agencies

D)

2

3)

(4)

()

(6)

(7)

This section applies to a development application for material
change of use or operational work for development made
assessable development for the Planning Act under the
Brisbane port LUP.

If the material change of use of premisesisfor amajor hazard
facility or possible magjor hazard facility, the chief executive
administering the Dangerous Goods Safety Management Act
2001 is a concurrence agency for the application.

If the development application includes operational work for
which the chief executive administering the Water Act 2000 is
a concurrence agency under the Planning Act, that chief
executive is a concurrence agency for the application.

If the development application includes operational work for
which the chief executive administering the Water Supply
(Safety and Reliability) Act 2008 is a concurrence agency
under the Planning Act, that chief executive is a concurrence
agency for the application.

If the development application includes a material change of
use of premises or operational work for which the chief
executive administering the Fisheries Act 1994 is a
concurrence agency under the Planning Act, that chief
executive is a concurrence agency for the application.

The jurisdiction as a concurrence agency for a chief executive
mentioned in subsection (2), (3), (4) or (5) is the concurrence
agency jurisdiction the chief executive has under the Planning
Act for a development application of the type mentioned in
the subsection.

In this section—
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major hazard facility see the Dangerous Goods Safety
Management Act 2001, section 31(1).

283ZY Development on land below high-water mark and within
the port limits

D)

(2)

3)

(4)
()

The chief executive administering the Transport Operations
(Marine Safety) Act 1994 is a concurrence agency for a
development application for development below high-water
mark and within the port limits.

The jurisdiction as a concurrence agency is the purposes of
the Transport Operations (Marine Safety) Act 1994.

The port operator is an advice agency for a development
application—

(@ for development below high-water mark and within the
port limits; and

(b) for which the applicant is not the port operator.

The port operator’s jurisdiction as an advice agency is the
safety and operational integrity of the port.

In this section—

port limits means the Port of Brisbane's port limits under this
Act.

283ZZ Restriction on conditions of development approvals

D)

The assessment manager for a development application for
development on Brisbane core port land may, under the
Planning Act, impose a condition on the development
approval for the application requiring a contribution only in
relation to the following infrastructure provided by the
Brisbane City Council or a service provider—

(@ drainage;
(b) public transport;
(c) roads;
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(d) sewerage and water supply headworks.
(2) Inthissection—
contribution, for a condition of a development approval,

means an amount payable under the condition to the Brisbane
City Council or a service provider—

(@ for infrastructure provided by the Brisbane City Council
or service provider; and

(b) worked out under the contributions schedule on the
basis of the relevance of the infrastructure to the actual
proposed development to which the approval relates.

Note—

This section does not effect the conditions that may be imposed by a
referral agency.

Subdivision 3 Application of particular provisions
of Planning Act

283ZZA Particular provisions of Planning Act do not apply in
relation to Brisbane core port land

(1) The Planning Act, section 714 does not apply in relation to
Brisbane core port land.

Editor’s note—

Planning Act, section 714 (Local government may take or purchase
land).

(2) A person is not entitled to clam compensation under the
Planning Act, chapter 9, part 3, or any other law in relation to
a change to the Brisbane port LUP affecting the person’'s
interest in any Brisbane core port land.

283ZZB Modified application of Planning Act, ch 9, pt 6, div 4

(1) A person may apply to the planning chief executive for a
planning and development certificate under the Planning Act,
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chapter 9, part 6, division 4, for premises on Brisbane core
port land.

(2) The application must be accompanied by the fee prescribed
under aregulation.

(3) For subsection (1), the Planning Act, sections 738 to 742
apply—

(@
(b)
(©)

(d)

(e
(9)

(f)

as if a reference in the sections to a local government
were areference to the planning chief executive; and

as if the reference in section 738(a) to any planning
scheme were areference to the Brisbane port LUP; and

asif the reference in section 738(a) to any infrastructure
charges schedule or regulated infrastructure charges
schedule were areference to any contributions schedule
under the Brisbane port LUP; and

asif the reference in section 739(g) to ‘for the planning
scheme area’ were omitted; and

asif section 739(h) were omitted; and

asif section 739(m) included areference to a copy of an
infrastructure agreement received under section 283ZZE
of thisAct; and

as if section 739(n) provided that the planning and
development certificate must be accompanied by any
statement of proposal or draft plan for Brisbane core
port land that is—

(i) published under section 283ZB(2) of this Act; and
(i) not yet approved under section 283ZE of this Act.

283ZZC Restriction on designation for community infrastructure

(1) Despite the Planning Act, chapter 5, only a Minister may,
under that part, designate Brisbane core port land for
community infrastructure.
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(2) Development under a designation by a Minister under the
Planning Act, chapter 5 is exempt development to the extent
the development would, other than for this section, be
self-assessable  development,  development  requiring
compliance assessment or assessable development for the
Planning Act under the Brisbane port LUP.

(3) Subsection (2) does not limit the Planning Act, section 203.
Editor’s note—
Planning Act, section 203 (How IDAS applies to designated land)
(4) Inthissection—

community infrastructure see the Planning Act, schedule 3.

283ZZD Restriction on application of master plan

To the extent a master plan under the Planning Act for a
master planned area identified by a local government under
that Act relates to Brisbane core port land, the master plan is
of no effect.

Subdivision 4 Notice of development approval

283ZZE Requirement to give notice of development approval
and infrastructure agreement

(1) If the planning chief executive gives a development approval
for development on Brisbane core port land, the planning
chief executive must, within 5 business days after giving the
approval, give a copy of the approval to each of the
following—

(@ the Brisbane City Council;
(b) the port operator;
(c) thechief executive;

(d) each referral agency for the development application to
which the approval relates.
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)

If an applicant for a development approval for development on
Brisbane core port land enters into an infrastructure
agreement under the Planning Act in relation to the
development, the applicant must give a copy of the agreement
to—

(@ the Brishane City Council; and

(b) if the planning chief executive is not a party to the
agreement—the planning chief executive; and

(c) if the chief executive is not a paty to the
agreement—the chief executive.

Subdivision 5 Delegation

283ZZF Delegation of particular functions of planning chief
executive

D)

)

3)

The planning chief executive may delegate the planning chief
executive's relevant administrative functions to Brisbane City
Council.

If the planning chief executive delegates any relevant
administrative functions to Brisbane City Council, the
planning chief executive must—

(& givewritten notice of the delegation to the port operator;
and

(b) publish the notice on the website of the department in
which the Planning Act is administered.

In this section—

relevant administrative functions means the planning chief
executive's functions under the Planning Act for matters
relating to the administration and enforcement, under that Act,
of a development approval for development on Brisbane core
port land.
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Subdivision 6 Development approvals affected by
change

283ZZG Brisbane port LUP does not affect existing development
approval

(1) Thissection appliesif—

(@ a development approval is in effect for premises on
Brisbane core port land; and

(b) after the approval is given, the Brisbane port LUP is
replaced or amended.

(2) To the extent the development approval has not lapsed, the
replacement or amended Brisbane port LUP does not stop or
additionally regulate the development to which the approval
relates, or otherwise affect the approval.

283ZZH Planning scheme can not affect existing development
approval

(1) Thissection appliesif a development approval isin effect for
premises on—

(@) Brishane core port land, and the land the subject of the
approval stops being Brisbane core port land; or

(b) land that becomes balance port land.

(2) The carrying out of development or the use of premises under
the approval can not be stopped or additionally regulated
under any planning scheme that applies to the land—

(@ when, or after, it stops being Brisbane core port land; or
(b) when, or after, it becomes balance port land.

283ZZI Changing status of land—effect on development
approvals

(1) Subsection (2) appliesif—
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)

3

(4)

()

(6)

(@) a development approval is in effect for premises on
Brisbane core port land; and

(b) theland the subject of the approval stops being Brisbane
core port land; and

(c) the approval was given by the Port of Brisbane
Corporation or the planning chief executive.

For the purposes of any matter relating to the administration
or enforcement of the development approval under the
Planning Act, the approval is taken to have been given by the
Brisbane City Council.

Subsection (4) appliesif—

(@ adevelopment approval isin effect for premises on land
that is not Brisbane core port land; and

(b) the land the subject of the approval becomes Brisbane
core port land.

For the purposes of any matter relating to the administration
or enforcement of the development approval under the
Planning Act, the approval is taken to have been given by the
planning chief executive.

Subsection (6) appliesif—

(@ a development approval is in effect for premises on
balance port land; and

(b) the approval was given by the Port of Brisbane
Corporation.

For the purposes of any matter relating to the administration
or enforcement of the development approval under the
Planning Act, the approval is taken to have been given by—

(@ the Urban Land Development Authority under the
Urban Land Development Authority Act 2007 if the
balance port land is in the Northshore Hamilton urban
development area under that Act; or
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(b) otherwise—the loca government for the area that
adjoins the balance port land or in which the balance
port land is Situated.

Subdivision 7 Dealing with development
applications affected by change

283ZZJ Particular development applications—Brisbane core
port land

(1) Thissection appliesto a development application for—

(@ development on strategic port land that becomes
Brisbane core port land if—

(i) theapplication was made but not decided under the
Planning Act before day the land becomes
Brisbane core port land; and

(ii) the assessment manager for the application is the
Port of Brisbane Corporation; or

(b) development assessed against a planning scheme if the
land the subject of the application becomes Brisbane
core port land before the application is finally decided.

(2) Ontherelevant day for the development application—

(@ the planning chief executive is taken to be the
assessment manager for the application; and

(b) thelDAS process for the application stops.

(3 As soon as practicable after the relevant day for a
development application to which subsection (1)(a) applies,
the port operator must give the application to the planning
chief executive.

(4) As soon as practicable after the relevant day for a
development application to which subsection (1)(b) applies,
the assessment manager for the application must give the
application to the planning chief executive.
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()

(6)

(7)

(8)

(9)

(10)

(11)

The planning chief executive may, in writing, ask the port
operator or assessment manager for any information or
material about the application the planning chief executive
reasonably requires to process and decide the application.

The port operator or assessment manager must comply with a
request under subsection (5) within 10 business days after
receiving the request.

On receiving the application, and any further information or
material requested under subsection (5), the planning chief
executive must consider the application and the further
information or material.

The IDAS process for the application starts again 20 business
days after the later of the following—

(@ the day the IDAS process stopped under subsection
(2(b);

(b) the day the planning chief executive is given the
application under subsection (4).

Subject to this part, the Planning Act applies for processing
and deciding the application.

Despite subsection (9), the planning chief executive must
assess the application against the matters that would have
applied for the assessment before the relevant day for the
application.

In this section—

relevant day, for a development application for land, means
the day the land becomes Brisbane core port land.

283ZZK Particular development applications—balance port land
or former Brisbane core port land

D)

This section applies to a devel opment application for—

(@ development on land that becomes balance port land
if—
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(i) the application was made but not decided under the
Planning Act before the relevant day for the land;
and

(ii) the assessment manager for the application is the
Port of Brisbane Corporation; or

(b) development on land that stops being Brisbane core port
land if the development is assessable development for
the Planning Act under the Brisbane port LUP.

(2) Ontherelevant day for the land—

(@ the Urban Land Development Authority under the
Urban Land Development Authority Act 2007 istaken to
be the assessment manager for the application if the land
is in the Northshore Hamilton urban development area
under that Act; or

(b) if the land is not land mentioned in paragraph (a)—the
local government for the area that adjoins the land or in
which the land is situated is taken to be the assessment
manager for the application; and

(c) thelDAS processfor the application stops.

(3) Assoon as practicable after the relevant day for the land, the
former assessment manager for the application must give the
application to the new assessment manager for the
application.

(4) The new assessment manager may, in writing, ask the former
assessment manager for any information or material about the
application the new assessment manager reasonably requires
to process and decide the application.

(5 The former assessment manager must comply with a request
under subsection (4) within 10 business days after receiving
the request.

(6) On receiving the application, and any further information or
material requested under subsection (4), the new assessment
manager must consider the application and the further
information or material.
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(7)

(8)
(9)

(10)

The IDAS process for the application starts again 20 business
days after the later of the following—

(@ the day the IDAS process stopped under subsection
(2)(0);

(b) the day the new assessment manager is given the
application under subsection (3).

Subject to this part, the Planning Act applies for processing
and deciding the application.

Despite subsection (8), the new assessment manager must
assess the application against the matters (including the
former land use plan) that would have applied for the
assessment before the relevant day for the land.

In this section—
former assessment manager means—

(@ for adevelopment application to which subsection (1)(a)
applies—the Port of Brisbane Corporation; or

(b) for a development application to which subsection
(D) (b) applies—the planning chief executive.

new assessment manager, for a development application,
means the entity that under subsection (2) is taken to be the
assessment manager for the application.

relevant day means—

(@ for land that becomes balance port land—the day the
land was declared to be balance port land under section
283J; or

(b) otherwise—the day the land stops being Brisbane core
port land.
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Division 6 Dealings with Brisbane port land

283ZZL Definitions for div 6

In this division—
Minister means the Minister administering the Land Act.

port land means land that is, or is needed as, Brisbane core
port land.

port lease means a lease held under the Land Act by—
(@ the Port of Brisbane Corporation; or

(b) asubsidiary of the Port of Brisbane Corporation; or
(c) theport lessor.

283ZZM Grant of port land

D)

2)

3)

(4)

If land (including reclaimed land) above high-water mark is
port land—

(& the Governor in Council may issue to the port lessor,
without competition, a deed of grant over al or part of
the land; or

(b) the Minister may issue to the port lessor, without
competition, alease over al or part of the land for either
aterm of yearsor in perpetuity.

If land below high-water mark is port land the Minister may
issue to the port lessor, without competition, alease over al or
part of the land for either aterm of years or in perpetuity.

If tenure over port land is to be issued to the port lessor, the
Governor in Council or the Minister may include that land
with freehold land or alease held by the port lessor.

If a deed of grant is issued for reclaimed land under this
division, or if reclaimed land is included in freehold land
under this division, the purchase price for the land is nil.

Reprint 12H effective 1 July 2010 Page 371



Transport Infrastructure Act 1994
Chapter 8 Port infrastructure and other matters
Part 3C Land management—~Port of Brisbane

[s 283ZZN]

()

(6)

If reclaimed land is already held under alease, the lease must
be surrendered before a new lease or deed of grant is issued
under this section.

The following provisions of the Land Act do not apply if this
section applies—

(8 section 16;

(b) chapter 4, part 1, division 1,
(c) section 127;

(d) section 155(1).

283ZZN Leases and licences under Land Act

D)

2)

3

This section applies to any of the following dealings affecting
land—

(@ atransfer under the Land Act, section 322 of a sublease;
(b) asublease under the Land Act, section 332;

(c) an amendment under the Land Act, section 336 of a
sublease;

(d) the creation under the Land Act, section 362 of an
easement that burdens or benefits a sublease;

(e) the registration under the Land Act, section 363 of an
easement that burdens or benefits a sublease;

(f) an amendment under the Land Act, section 370 of a
registered easement that burdens or benefits a sublease.

If land affected by the dealing is held under a port lease or a
sublease of a port lease, despite a provision of the Land Act
mentioned in subsection (1) the Minister's approval is not
required for the dealing or the registration of a document for
the dealing.

If a port entity holds a lease under the Land Act of port land,
or asublease of atrade lease of land, the port entity may grant
alicence to enter and use the land.

Page 372

Reprint 12H effective 1 July 2010



Transport Infrastructure Act 1994
Chapter 8 Port infrastructure and other matters
Part 3C Land management—~Port of Brisbane

[s 2832Z0]

(4) Subsection (3) is subject to any condition of the lease that
prohibits or restricts the grant of alicence.

(5) To remove any doubt, it is declared that the Minister's
approval under the Land Act is not required for the grant of a
licence under this section.

Note—

See also sections 477C477E in relation to declared projects under the
Infrastructure Investment (Asset Restructuring and Disposal) Act 20009.

283ZZ0 Amendment of area of subleases of port land

(1) An amendment to a sublease of a port lease may increase or
decrease the subleased area.

(2) Toremove any doubt, it is declared that an amendment under
this section increasing the area of a sublease does not
constitute the surrender of alease or sublease, or create a new
lease or sublease.

(3) Toremove any doubt, it is declared that an amendment under
this section decreasing the area of a sublease does not
constitute the surrender of alease or sublease of the remaining
area of the sublease, or create a new |lease or sublease.

283ZZP Delegation by Minister

The Minister may delegate a function or power under this
division to the chief executive or an officer or employee of the
department that administers the Land Act.

283ZZQ Application of Land Act and registration

(1) Subject to this division, the Land Act applies to a lease
granted under this division as if it were granted under the
Land Act.

(2) The chief executive of the department that administers the
Land Act may record a dealing effected for alease under this
division in the leasehold land register.
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Part 4 Land management—ports
other than Port of Brishane

Division 1 Strategic port land

284 Definitions for div 1

In this divison—

core matters, in relation to a land use plan (including its
preparation), means each of the following matters—

(@ land use and development;
(b) port facilities;
(c) valuablefeatures.

land use and development, for an area, includes each of the
following—

(@ the location of, and the relationships between, the land
usesin the area;

(b) the current effects of land usein the areg;

(c) the likely effects of any proposed development of the
land;

(d) theaccessibility to the area.
valuable features see the Planning Act, section 89(2).

285 Land use plans
(1) Thissection appliesto port authority land that ison or near the

interface between the land and the waters within the limits of
the port, as defined under section 274, and that is used or may
be used—

(@ for domestic or international trade; or
(b) by industries requiring close proximity to a port; or
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(c) for the integration of sea transport with other transport
modes; or

(d) asport buffer lands; or
(e) asaboating facility; or
(f) for apurpose mentioned in section 275(1)(f); or

(g) for other purposes of a port authority prescribed under a
regulation.

(2) Atleast every 8years, aport authority must prepare aland use
plan in relation to the port authority’s land for approval under
section 286.

(3) TheMinister may also direct a port authority to prepare aland
use plan, or an amendment of a land use plan, for approval
under section 286.

(4) A port authority’s land use plan must—
(@ specify details of—
(i) the port authority’s strategic port land; and

(i) land the port authority proposes to become
strategic port land; and

(iii) the current and proposed uses of the land; and

(b) coordinate and integrate the core matters relevant to the
land use plan; and

(c) identify desired environmental outcomes for the land;
and

(d) include measures that will help achieve the desired
environmental outcomes.

(5) Inthissection—

port authority land, of a port authority, means land the port
authority or, if the port authority is a GOC port authority, a
wholly owned subsidiary of the port authority—

(@ holdstitleto; or
(b) holdsdirectly from the State.
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285A Statement of proposal for preparation of a land use plan
or amendment of a plan

D)

2

3)

A port authority must prepare a statement (statement of
proposal) about—

(@ the preparation of aland use plan; or

(b) an amendment of a land use plan, unless the
amendment—

(i) istoremoveland from theland use plan; or

(ii) relatesto land that isalready strategic port land and
its usage is not to change.

The statement of proposal must—

(@ identify matters the port authority anticipates the land
use plan will address; and

(b) state how the port authority intends to address each
relevant aspect of a core matter in the land use plan.

A port authority must supply the statement of proposal to the
local government for the local government area within which
the port area is situated, and any other local government for a
local government area adjoining the port area.

285B Draft plan for preparation of a land use plan or
amendment of a plan

After complying with section 285A, and section 285C to the
extent the section relates to a statement of proposal, a port
authority must—

(@) take appropriate account of issues raised as a result of
consultation under section 285C in relation to the
statement of proposal; and

(b) prepare adraft (draft plan) of—

(i) if the statement of proposal isfor the preparation of
aland use plan—the land use plan; or
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(©)

(it) if the statement of proposal isfor an amendment of
a land use plan—the amendment of the land use
plan; and

supply the draft plan to the local government for the
local government area within which the port area is
situated, and any other local government for a local
government area adjoining the port area.

285C Consultation on statement of proposal or draft plan

(1) Thissection appliesif aport authority prepares a statement of
proposal under section 285A or a draft plan under section
285B.

(2) The port authority must publish, at least once in a newspaper
circulating generaly in the area to which the statement of
proposal or the draft plan relates, a notice stating the

following—

(8 thename of the port authority;

(b) that the port authority has prepared a statement of
proposal or a draft plan and that it is available for
inspection and purchase;

(c) a contact telephone number for information about the
statement of proposal or draft plan;

(d) that any person may make written submissions about the
statement of proposal or draft plan to the port authority;

(e) the period (the consultation period) during which
submissions may be made;

(f) therequirementsfor properly making a submission.

(3) The consultation period must be for at least 40 business days
after the notice isfirst published under subsection (2).
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285D Directions by Minister for amendment of draft plan

D)

2

The Minister may return a draft plan prepared by the port
authority under section 285B for amendment in the way
directed by the Minister.

A copy of the direction must be published in the gazette
within 21 days after it is given.

286  Approval of land use plans

D

2)

3)

(4)
()

(6)

The Minister may approve a draft plan prepared under section
285B if the Minister is satisfied that—

(@ the land included in the draft plan is used or may be
used for a matter or purpose mentioned in section
285(1); and

(b) the port authority has taken appropriate account of
issues raised in written submissions made to it under
section 285C; and

(c) no loca government has a substantial objection to the
draft plan; and

(d) Stateinterestswill not be adversely affected by the draft
plan.

If the Minister is satisfied about subsection (1)(a), (b) and (d)
but is satisfied that a local government has a substantial
objection to the draft plan, the draft plan may only be
approved by the Governor in Council.

Approva of aland use plan, or an amendment of a land use
plan, must be notified in the gazette within 21 days after it is
given.

The approval takes effect when it is notified in the gazette.

Land included in a port authority’s current approved land use
plan isits strategic port land.

Each port authority must ensure the port authority’s current
approved land use plan is published on the port authority’s
web site on the internet.
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287  Strategic port land not subject to local planning
instrument

D)
2

Strategic port land is not subject to a local planning
instrument under the Planning Act.

Subsection (1) has effect despite the Planning Act, chapter 3.

Division 2 General

287A Impact of particular development and port operations

D)

2

3)

(4)
()

This section applies if the Minister or chief executive is an
assessment manager or a referral agency for a development
application.

This section has as its purpose ensuring—
() the safety and operational integrity of ports; and
(b) that development addresses impacts on the development
from environmental emissions generated from a port.
Examples of environmental emissions—
air particles, fumes, light, noise

For performing the Minister's or the chief executive's
functions as assessment manager or referral agency, the
Minister or the chief executive must consider the extent to
which the proposed development satisfies the purpose
mentioned in subsection (2).

Subsection (3) is in addition to, and does not limit, the
Planning Act, section 282 and chapter 6, part 5, division 2.

This section does not apply to development in a State
development area under the State Development and Public
Works Organisation Act 1971.
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287B Guidelines for s 287A

D)

2

For the purpose of section 287A, the chief executive may
make guidelines to which a person must have regard when
carrying out development under the Sustainable Planning Act
2009.

The chief executive must give a copy of the guidelinesto each
local government affected by the guidelines.

288 Restrictions on dealing in property

D

2

3)
(4)

A port authority must not, without the Minister’'s written
approval—

(@ dispose of freehold land; or

(b) enter into alease, licence or another form of tenure of its
strategic port land, or its port facilities, for longer than
25 years (including any renewal option).

Also, a wholly owned subsidiary of a GOC port authority
must not, without the Minister’s approval—

(@ dispose of freehold land; or

(b) enter into alease, licence or another form of tenure of its
facilities or land that are a port authority’s port facilities,
for longer than 25 years (including any renewal option).

An approva may be subject to conditions.

A purported dealing in land or port facilities contrary to this
section has no effect.

289  Port marine operational area

In an Act, areference to the marine operational area of a port
isareference to an area of land that is—

(@ within the limits of the port; and
(b) below the ordinary high water mark at spring tides; and
(c) atleastlof thefollowing—
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(i) in, or within 200m of, marked shipping channels
and recognised entry and exit shipping corridors;

(i) in, or within 100m of, swing basins, commercial
shipping wharves, moorings, anchorages and spoail
grounds;

(iii) declared under a regulation to be a marine
operational areafor the port.

Part 4A Port approvals

289A Application of pt 4A

This part applies if a port authority decides to regulate a
controlled activity by issuing a port notice, under section 282,
under which the approval of the port authority is required to
perform the controlled activity.

289B Definitions for pt 4A
In this part—
approval see section 289C(1).
controlled activity means any of the following activities—
(8) operating atug service;
(b) inrelation to aship—
(i) burning; or
(i) welding; or
(iii) riveting; or
(iv) spray painting; or
(v) sand blasting; or
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(vi) another similar activity prescribed under a
regulation;

(c) operating arefuelling facility.

289C Application for approval

D)

2)

A person may apply to a port authority for approva to
perform a controlled activity in aport authority’s port area (an

approval).
The application must—

(@ beinwriting; and

(b) identify the area where the controlled activity will be
performed under the approval; and

(c) state any other thing relevant to the proper consideration
of the application as required under aregulation.

289D Port authority may grant approval, with or without
conditions

(1)

2

3

The port authority may decide to—

(@ grant an application for an approval, with or without
conditions; or

(b) refuse the application.

A holder of an approval to operate a tug service may or may
not be given an exclusive right to operate the tug service in a
port area.

A holder of an approval must not breach a condition of the
approval.

Maximum penalty for subsection (3)—50 penalty units.

289E Change of conditions on an approval

(1)

A port authority may change an approval, if the port authority
considersit reasonably necessary to do so having regard to—
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2

(8 theefficient operation of the port; or

(b) the safety or security of the port, its users or the port
authority’s employees.

In this section—

change, an approval, means revoke, suspend, or impose or
change a condition on, the approval.

289F Decision by port authority in relation to approval

(1)

(2)

3)

This section applies if the port authority decides to do any of
the following—

(@ refuse an application for an approval;

(b) impose a condition on an approval as part of a grant of
an application for an approval;

(c) change, within the meaning of section 289E, an
approval.

The port authority must give the applicant or approval holder
awritten notice stating the following—

(@ thedecision;

(b) thereasonsfor the decision.

The written notice must also state that the applicant or
approval holder may—

(@ under section 289G—ask for the decision (the original
decision) to be reviewed by the port authority; and

(b) under the Transport and Planning Coordination Act
1994, part 5, division 2—apply for the original decision
to be stayed; and

(¢) under section 289GA—ask for the port authority’s
decision on the review (the reviewed decision) to be
reviewed by QCAT; and

(d) under the QCAT Act—apply for the reviewed decision
to be stayed.
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289G Internal review of decisions

D)

2

A person whose interests are affected by a decision mentioned
in section 289F(1) (the original decision) may ask the port
authority to review the decision.

The Transport Planning and Coordination Act 1994, part 5,
division 2—
(8 appliesto thereview asif areference in the division to

the chief executive were areference to the port authority
that made the decision; and

(b) provides—

(i) for the procedure for applying for the review and
theway it isto be carried out; and

(i1) that the person may apply to QCAT to have the
original decision stayed.

289GA External review of decisions

D)

(2)

If a reviewed decision is not the decision sought by the
applicant for the review, the port authority that made the
reviewed decison must give the applicant a QCAT
information notice for the reviewed decision.

The applicant may apply, as provided under the QCAT Act, to
QCAT for areview of the reviewed decision.
Note—

The QCAT Act, section 22(3) provides that QCAT may stay the
operation of the reviewed decision, either on application by a person or
on itsown initiative.

(3) Inthissection—
reviewed decision means the port authority’s decision on a
review under section 289G.
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Part 4B Disposal of abandoned
property

289H Definitions for pt 4B
In this part—

abandoned property means property that the port authority or
port operator reasonably believes has been abandoned at the
port authority’s or port operator’s port facilities including, for
example—

(@ ashiporavehicle or

(b) athing attached to, or contained in, aship or avehicle.
insufficient value property means abandoned property that
iIS—

(@ of novalue; or

(b) if sold by a port authority or port operator, would not be

likely to return sufficient proceeds of sale to cover the
total of the following amounts—

(i) the expenses reasonably incurred by the port
authority or port operator in selling the property;

(i) the expenses reasonably incurred by the port
authority or port operator in dealing with the
property under this part;

(iii) the charges, interest and other expenses owing to
the port authority or port operator in relation to the
property.

2891 Reasonable steps must be taken to find owner

(1) This section applies to abandoned property found at the port
authority’s or port operator’s port facility, unless—

(& itisinsufficient value property; or
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(b) it is perishable and it is impracticable for the port
authority or port operator to keep it having regard to its

nature and condition.

(2) The port authority or port operator—

(@ must take reasonable steps to locate the owner of the
property; and

(b) may have the property moved to a place it considers
appropriate.

(3) If the port authority or port operator has located the owner of
the property within 28 days after the property was found, the
port authority or port operator must give the owner a written
notice—

(@ describing the property; and

(b) stating the property has been found; and

(c) explaining how it may be recovered; and

(d) stating the property may be sold or disposed of if it is
not recovered.

(4) If the port authority or port operator has not located the owner

of the property within 28 days after finding the property, the
port authority or port operator must publish a notice in a
newspaper circulating generally in the State that includes the
matters mentioned in subsection (3)(a) to (d).

289J A person may claim property

The port authority or port operator must return abandoned
property to a person if the person, within 28 days after the
notice is given or published under section 2891—

() satisfies the port authority or port operator that the
person is the owner of the property; and

(b) pays the expenses reasonably incurred by the port
authority or port operator in dealing with the property
under this part.
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289K If property not claimed

If a person does not claim the abandoned property within 28
days after a port authority or port operator has given or
published a notice under section 2891 about it, the port
authority or port operator may sell the property.

289L Sale of perishable property

The port authority or port operator may sell abandoned
property if it is perishable and it is impracticable for the port
authority or port operator to keep it having regard to its nature
and condition.

289M Proceeds from the sale of abandoned property

D)

2)

3)

If abandoned property is sold by a port authority or port
operator, the proceeds of the sale must be applied in the
following order—

(@ in payment of the expenses reasonably incurred by the
port authority or port operator in selling the property;

(b) in payment of the expenses reasonably incurred by the
port authority or port operator in dealing with the
property under this part;

(¢) in payment of charges, interest and other expenses
owing to the port authority or port operator in relation to
the property;

(d) in payment of any balance to the owner.

If the proceeds of the sale are less than the total of the

expenses mentioned in subsection (1)(a@), (b) and (c), the

difference is a debt owing to the port authority or port
operator by the owner.

Compensation may not be recovered against the port authority
or port operator in relation to a payment under this section.
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289N Abandoned property of no value

Part 4C

A port authority or port operator may dispose of abandoned
property that is insufficient value property in the way the port
authority or port operator considers appropriate.

Port of Brishane—Iland tax and
rates

2890 Owner of land for land tax purposes

(1)
(2)

3)

(4)

()

This section applies for the purposes of the Land Tax Act 1915
and the Land Tax Act 2010.

Unless subsection (3) applies, if a lessee or sublessee of
strategic port land is a subsidiary of the Port of Brisbane
Corporation—

(@ thesubsidiary istaken to be the owner of the land; and

(b) the Port of Brisbane Corporation is taken not to be the
owner of the land.

If thereisa port lessee of Brisbane core port land—
(8 theport lesseeistaken to be the owner of the land; and

(b) the Port of Brisbane Corporation and the port lessor are
taken not to be the owner of the land.

A liability of the Port of Brisbane Corporation for land tax on
strategic port land that has accrued but not been paid when a
lease or sublease of the land is granted by the Port of Brisbane
Corporation to asubsidiary of it isaliability of the subsidiary
and not aliability of the Port of Brisbane Corporation.

A liability for land tax on Brisbane core port land that has
accrued but not been paid when alease or sublease of the land
from the port lessor to a port lessee is terminated or expiresis
a liability of the entity that was the port lessee immediately
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289P

(6)

before the termination or expiration and not a liability of the
port lessor.

In this section—

land tax includes unpaid tax interest and penalty tax within
the meaning of the Taxation Administration Act 2001.

Owner of land for rating purposes

D

)

3)

(4)

()

This section applies for the purposes of the Local Government
Act 1993 and the Local Government Act 2009 about levying
or payment of rates.

If alessee or sublessee of strategic port land is a subsidiary of
the Port of Brisbane Corporation—

(@ the lessee or sublessee is taken to be the owner of the
land; and

(b) the Port of Brisbane Corporation is taken not to be the
owner of the land.

If Brisbane core port land is occupied under a lease or
sublease from the Port of Brisbane Corporation or a port
entity other than a port authority—

(@ theoccupier istaken to be the owner of the land; and

(b) the Port of Brisbane Corporation and each port entity
that is not an occupier of the land are taken not to be the
owner of the land.

An entity must notify the commissioner in writing if the entity
becomes a lessee or sublessee mentioned in subsection (2), or
becomes a port lessee mentioned in subsection (3), within 28
days after becoming the lessee, sublessee or port lessee.

A liability of the Port of Brisbane Corporation for rates in
respect of strategic port land that has accrued but not been
paid when alease or sublease of theland is granted by the Port
of Brisbane Corporation to a subsidiary of it is a liability of
the subsidiary and not a liability of the Port of Brisbane
Corporation.
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(6)

(7)

(8)

A liability for rates in respect of Brisbane core port land that
has accrued but not been paid when a lease or sublease of the
land from the port lessor to a port lessee is terminated or
expiresis aliability of the entity that would have been liable
under subsection (5) if the lease or sublease had not
terminated or expired.

The following land is exempted from rates—

() strategic port land that is occupied by a member of
POBC Group;

(b) Brisbhane core port land that is used for a road (other
than a road maintained by a local government), vacant
land, buffer zone or grass verge, or that is below the
high-water mark;

(c) existingrail corridor land or new rail corridor land.
In this section—

commissioner has the meaning given under the Taxation
Administration Act 2001.

289Q When port lessor, port lessee or port manager is not
liable to pay royalties or similar charges

The port lessor, a port lessee or a port manager is not liable to
pay royalties or similar charges for extractive material
removed—

(@ tomaintain or improve navigational channelsin its port,
or improve navigation in its port, if the materia is
disposed of under relevant statutory environmental
controls; or

(b) to reclaim land that is, or is proposed to be, Brisbane
core port land.
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Part 4D Port of Brisbane—matters
relating to Water Supply (Safety
and Reliability) Act 2008

289R Definition for pt 4D
In this part—

Water Supply Act means the Water Supply (Safety and
Reliability) Act 2008.

289S Words have the same meaning as in the Water Supply Act

A word used in this part and defined in the Water Supply Act
has the same meaning as in the Water Supply Act.

289T Port operator is service provider

(1) Thissection appliesin relation to infrastructure for supplying
water services or sewerage services owned by the port lessor
in relation to the Port of Brisbane.

(2) For the purposes of the Water Supply Act—

(@) a port operator, other than the port lessor, is taken to
be—

(i) a water service provider for infrastructure for
supplying water services; and

(i) a sewerage service provider for infrastructure for
supplying sewerage services,; and

(b) if thereisaport operator other than the port lessor—the
port lessor is taken not to supply water services or
sewerage Sservices.

289U Entry into service provider register
(1) If section 289T applies—
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2

(@) assoon as practicable after an entity other than the port
lessor becomes a port operator, the entity must give the
regulator any information requested by the regulator for
the purpose of registration as a service provider; and

(b) theregulator must—

(i) register the entity in the service provider register as
aservice provider for the relevant services; and

(if) givethe entity notice of the registration; and

(c) the Water Supply Act, sections 21 and 22 do not apply
to the registration.

The entity is a water service provider or sewerage service
provider from the day it becomes a port operator, regardless of
when it is registered.

289V Sewerage infrastructure for Port of Brisbane

D)

2

3

For the purposes of the Water Supply Act, chapter 2, part 3,
division 4 and part 6, and sections 193, 330 and 331—

(@ therelevant distributor-retailer is taken to be a sewerage
service provider in respect of sewerage infrastructure
owned by the port lessor in relation to the Port of
Brisbane; and

(b) sewerage infrastructure mentioned in paragraph (a) is
taken to be part of the relevant distributor-retailer’s
infrastructure.

The port lessor or, if there is a port operator other than the port
lessor, the port operator must give the relevant
distributor-retailer  information about the sewerage
infrastructure mentioned in subsection (1)(a) reasonably
requested by the relevant distributor-retailer in relation to the
grant or administration of trade waste approvals.

In this section—
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relevant distributor-retailer means the Brisbane City Council
or another entity that owns the infrastructure connected to the
sewerage infrastructure mentioned in subsection (1)(a).

289W No affect on ownership

This part does not affect the ownership of any infrastructure
for supplying water or sewerage services.

289X Port land trade waste approvals

(1) This section applies to instruments issued before the
commencement of this section—

(@ purportedly as trade waste approvals for the purposes of
the Water Supply Act, chapter 2, part 6; and

(b) by the Brisbane City Council to an occupant of land at
the Port of Brisbane.

(2) The instruments are taken to be trade waste approvals issued
on the commencement of this section for the purposes of the
Water Supply Act.

Part 4E Port of Brishane—other
matters

289Y Declaration of port lessor and port lessees
(1) The Treasurer may, by gazette notice—

(@ declare an entity to be the port lessor for the Port of
Brisbane; or

(b) if an entity holds any Brisbane core port land under a
lease, sublease or licence from the port lessor—declare
the entity to be a port lessee for the Port of Brisbane.
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2)

For subsection (1)(b), it does not matter whether the entity
entersinto the lease, sublease or licence with the port lessor or
is an assignee of that instrument.

289Z Delegation by port lessor to port lessee or port manager

D)

2

3)

(4)

The port lessor may delegate a function under this chapter,
other than under part 3A, to a port lessee or port manager.

Note—

See the Acts Interpretation Act 1954, section 27A.
It is acondition of alease of Brisbane core port land that the
port lessee must comply with, or ensure a port manager

complies with, the lawful directions of the port lessor in
relation to the performance of delegated functions.

A regulation or the conditions of a delegation may require the
port lessee or port manager to establish a system for
monitoring, and receiving and dealing with complaints about,
the performance of delegated functions.

In this section—

delegated function means a function of the port lessor
delegated to a port lessee or port manage.

function includes power.

289ZA Appointment of port manager

D

The port lessor may appoint an entity as a port manager for
the Port of Brisbane.

(2) A port lessee may, with the written approval of the port lessor,

appoint an entity as a port manager for the Port of Brisbane.

289ZB Liability for acts of authorised officers and others, and
related matters

D)

If aperson is appointed as an authorised officer by a delegate
of the port lessor—
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2
3)

(4)

()

(6)

(8 the person is not an officer, employee or agent of the
port lessor only because of that appointment; and

(b) the port lessor is not civilly liable for an act done, or
omission made, by the person as an authorised officer.

If subsection (1) prevents a civil liability attaching to the port
lessor, the liability attaches instead to the delegate.

An authorised officer is not civilly liable for an act done, or
omission made, by the officer for a port operator honestly and
without negligence.

If subsection (3) prevents a civil liability attaching to an
authorised officer, the liability attaches instead to the delegate
that appointed the officer.

An employee of the port lessor or person acting for the port
lessor, is not civilly liable for an act done, or omission made,
by the employee or person for the port lessor honestly and
without negligence.

If subsection (5) prevents a civil liability attaching to an
employee or person, the liability attaches instead to the port
lessor.

289ZC Application of particular local laws to Brisbane core port

land

D)

(2)

The following local laws of the Brisbane City Council do not
apply to Brisbane core port land—

(@ loca laws 6 (Streets, bridges, culverts etc.), 11 (Sundry
matters relating to structures), 13 (Foreshore and
retaining walls) and 14 (Parking and control of traffic);

(b) Heavy and Long Vehicle Parking Local Law 1999.

Also, aregulation may provide that a stated local law does not
apply, or does not apply to a stated extent, or applies with
stated changes, to Brisbane core port land.
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(3) Theregulation may fix, asthe time of effect, the day fixed for
another matter under a gazette notice made under another
provision of thisAct.

Example—
The regulation may fix, as the time of effect, the day on which noticeis
published of the first land use plan for Brisbane core port land.

(4) Inthissection—

time of effect means the day on which a stated local law stops
applying, or stops applying to a stated extent, or starts
applying with stated changes, to Brisbane core port land.

289ZD Delayed application of new local laws to Brisbane core
port land

D
2

3)

This section applies to alocal law made after the completion
day.

Subject to subsection (3), the local law does not apply to
Brisbane core port land until the later of the following days—

(@ the day that is 3 months after the day the local law is
made;

(b) theday thelocal law commences.

Subsection (2) stops applying to the local law on the
commencement of aregulation under section 289ZC about the
application or non-application of the local law to the Brisbane
core port land.

289ZE Port lessor may substitute for port lessee

(1)

(2)

This section appliesif, at any time after the commencement of
this section—

(@) anentity ceasesto be aport lessee; and
(b) another entity has not become a port lessee.

If this chapter requires or permits something to be done by a
port lessee, the thing may be done by the port lessor.
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Part 5 General

290  Protection from liability
(1) Inthissection—

official means a director of the board of a port authority, an
employee of a port authority or a person acting for a port
authority.

(2) A regulation may provide that an official is not civilly liable
for an act or omission done honestly and without negligence
for a port authority.

(3) If subsection (2) prevents a civil liability attaching to an
official, the liability attaches instead to the port authority.

291 Carrying on port activities outside port limits

The Governor in Council may decide that port activities of a
substantial nature may be carried on at a place that is not a
port managed by a port authority, the State or a loca
government.

292  Offences
(1) A person must not intentionally or recklessly—
(@) damage aport entity’s works or infrastructure; or
(b) interferewith or disrupt a port’s operations; or

(c) dump refuse or goods at a port or into the waters of a
port.

Maximum penalty—200 penalty units.

(20 A person must not intentionally or recklessly evade the
payment of a port authority’s or relevant entity’s charges.

Maximum penalty—200 penalty units.
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3)

A person must not carry on port activities of a substantial
nature at a place unlessthe placeisin aport or aplace wherea
decision under section 291 (Carrying on port activities outside
port limits) applies.

Maximum penalty—200 penalty units.

294  Transitional provisions applying in relation to port
authorities that are candidate GOCs

(1)
(2)

3)

This section applies in relation to a port authority that is a
candidate GOC.

A regulation may prescribe matters about the administration
and operation of the port authority, including, for example,
matters about—

(@ the port authority’s board, chief executive officer and
senior management; and

(b) the port authority’s powers; and

(c) the port authority’s employees,; and

(d) the port authority’s superannuation schemes; and
(e) dealings with the port authority.

Without limiting subsection (2), a regulation under the
subsection may make provision to the same or similar effect
as the following provisions of the Government Owned
Corporations Act 1993—

. chapter 3 (Government Owned Corporations (GOCs)),
part 10 (General reserve powers of shareholding
Ministers)

. sections 124 and 125
. sections 146 to 153
. schedule 1 (Interim boards of directors)

. schedule 2 (Executives of candidate GOC associates and
associate subsidiaries).
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(4)
()

(6)

(7)
(8)

Subsections (2) and (3) are in addition to, and do not limit,
section 290 (Protection from liability).

A regulation under this section may create offences and
prescribe penalties for the offences of not more than 100
penalty units.

A regulation may prescribe transitional provisions about the
port authority and an entity to which its assets and liabilities
are to be transferred by a regulation under the Government
Owned Corporations Act 1993.

The port authority is a statutory body for the purposes of the
Satutory Bodies Financial Arrangements Act 1982.

This section ceases to apply to the port authority when its
assets and liabilities are transferred to an entity by regulation
under the Government Owned Corporations Act 1993 or 18
months after it first applied to the authority.

295 Notices at entrances

D)

If—

(@ a port authority erects or displays a notice at each
entrance commonly used by persons to gain access to its
port; and

(b) the notice contains information about the port; and

(c) inacasewhere use of its port or facilities givesriseto a
liability for charges—the notice states this and indicates
generally the nature of the charges; and

(d) inacase where a contravention of a requirement of the
notice is an offence—the notice states this and indicates
generally the penalties that apply; and

(e) a person gains access to the port by using another
entrance;

the person is taken to be aware of the information.
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a port authority erects or displays a notice at each
entrance commonly used by personsto gain accessto its
strategic port land; and

the notice contains information about the strategic port
land; and

in a case where use of its strategic port land or facilities
givesriseto aliability for charges—the notice states this
and indicates generally the nature of the charges; and

in a case where a contravention of a requirement of the
notice is an offence—the notice states this and indicates
generally the penalties that apply; and

a person gains access to the strategic port land by using
another entrance;

the person is taken to be aware of the information.

[s 296]
2 If—
(@
(b)
(©)
(d)
(e)
Chapter 9
Part 1

Busways and busway
transport infrastructure

Preliminary

296  Ways of achieving busway objectives

The objectives of this Act for busways are intended to be
achieved by—

@
(b)

developing and putting into effect busway transport
infrastructure strategies; and

establishing alegal framework to allow the construction,
maintenance, management and operation of busway
transport infrastructure in an effective and efficient way.
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Part 2

Chief executive’s functions and
powers

297 Functions

The chief executive has the following functions in relation to
busways, including proposed busways, and busway transport
infrastructure, including proposed busway transport
infrastructure—

(@

(b)

(©)
(d)
(€)

investigating, planning, establishing, maintaining,
managing or operating, or arranging for someone else to
investigate, plan, establish, maintain, manage or operate;

providing or arranging for associated services or works
necessary or convenient for effective and efficient
construction, management and operation;

efficiently integrating with any transport infrastructure,
including light rail transport infrastructure;

providing for appropriate levels of safety in
construction, management and operation;

doing other things that directly or indirectly—

(i) are likely to enhance the provision of busway
transport infrastructure and passenger services on
busways; or

(i) are incidental or complementary to the
performance of another function.

298  Authority to enter or temporarily occupy or use land

(1) For the performance of afunction under this chapter, the chief
executive, or someone authorised in writing by the chief
executive, may—

@

do 1 or more of the following in relation to land—

(i) enter the land, whether or not for temporarily
occupying or using the land;
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2

(it) temporarily occupy the land;
(i) temporarily use the land; and

(b) do anything on the land necessary or convenient for the
function, including, for example, for busway transport
infrastructure works.

However, the chief executive must not authorise a person to
enter land under this section if the entry is atype of entry able
to be authorised under an investigator's authority under
chapter 11.

299  When land may be entered, occupied or used

D)
2

3)
(4)

()

This section applies if a person proposes to enter, occupy or
use land under this part.

The person may enter, occupy or use the land without the
permission of, or notice to, the owner or occupier of the land
to perform urgent remedial work to facilitate or maintain the
operation of busway transport infrastructure.

However, the person must, if practicable, notify the occupier
orally or in writing before entering the land.

If the entry, occupation or use is other than for the
performance of urgent remedial work, the person may enter,
occupy or use the land if the person—

(@) obtainsthe written permission of—
(i) each person who isan owner of the land; and
(ii) each person who is an occupier of the land; or

(b) givesat least 7 dayswritten notice to the occupier before
the entry, occupation or use.

The notice under subsection (4)(b) must state—
(@ all works proposed to be performed; and
(b) all uses proposed to be made of the land; and
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300

(6)

(")

(c) detailsof anything else proposed to be done on the land;
and

(d) the approximate period when occupation or use is
expected to continue; and

(e an owner or occupier of the land may claim
compensation from the chief executive for loss or
damage caused by the entry, occupation or use.

A notice may be given under this section even though it is
proposed to resume the land for busway transport
infrastructure.

Power to enter, occupy or use land under this part does not
authorise entry, occupation or use of a structure on the land
used solely for residential purposes without the permission of
the occupier of the land.

Compensation

D)
2

3)

(4)

This section applies if land is entered, occupied or used under
this part.

An owner or occupier of the land may claim compensation
from the chief executive for loss or damage caused by the
entry, occupation or use, including by the taking or
consumption of materials.

However, compensation is payable only if written notice of
the claim or proposed claim is given to the chief executive—

(@) after theloss or damage happens, but within 1 year after
the entry, occupation or use ends; or

(b) at alater time allowed by the chief executive.

In the absence of agreement between the owner or occupier
and the chief executive about the payment of compensation,
payment of compensation may be claimed and ordered in a
proceeding brought in the Land Court.
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(5 The Land Court may order compensation to be paid only if it
issatisfied it is just to make the order in the circumstances of
the particular case.

(6) Compensation paid under this section for loss or damage
caused to land must not be more than the compensation that
would have been awarded if the land had been acquired.

Part 3 Establishment of busways

301  Definition for pt 3
In this part—

road means a road under the Land Act 1994, but does not
include a State-controlled road.

302 Declaration of land as busway land

(1) The Minister may, by gazette notice, declare land to be
busway land.

(2) Land declared to be busway land—
(@ must be—
(i) identified specifically in the gazette notice; or

(i) identified generaly in the gazette notice, and
identified specifically in documents described in
the gazette notice and available for perusal at an
office of the department mentioned in the gazette
notice; and

(b) must consist only of land for a busway and busway
transport infrastructure.

(3) Theidentification of land declared to be busway land may, but
need not, be by reference to strata occupied by the land.
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(4)

()

Land may be declared to be busway land only if it is—

(@ land acquired by the State or the chief executive for
busway purposes or for a purpose, or combination of
purposes, that includes busway purposes; or

(b) aroad; or

() land acquired by the State or the chief executive, other
than land mentioned in paragraph (a) or (b), on which
busway transport infrastructure is located.

In this section—
busway purposes includes busway transport infrastructure.

303  Effect on land of busway declaration

D

(2)

(2A)

3)
(4)

()
(6)

If aroad or a part of aroad is declared under this part to be
busway land, the road or part—

(@) stopsbeing aroad; and
(b) becomes unalocated State land.

If alot or a part of a lot under the Land Title Act 1994 is
declared under this part to be busway land, the lot or part
becomes unallocated State land.

If land, other than land mentioned in subsection (1) or (2) or
unallocated State land, is declared under this part to be
busway land, the land becomes unallocated State land.

Busway land can not be declared under section 24 to be a
State-controlled road.

The Governor in Council must lease busway land that is
unallocated State land to the State under the Land Act 1994,
section 17.

The lease is in perpetuity and, if demanded, for arent of $1 a
year.

The Land Act 1994, sections 157, 183, 204, 211 and 336(2)(a)
and (c) do not apply to alease or sublease of busway land.
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303AA Sublease of lease of busway land

D)

(2)
3

(4)
()

(6)

(")

(8)

The State may sublease its lease of busway land to another
person for a busway established or proposed to be established
on the busway land on terms negotiated and agreed between
the parties.

For the Land Act 1994, section 332(1)(b), the other person is
eligible to hold a sublease of the lease.

The first sublease under subsection (1) (the original sublease)
may include an option to renew the sublease, and any
subsequent sublease may in turn include an option to renew.

The terms of any option and any subsequent sublease are to be
those negotiated and agreed between the parties.

The Land Act 1994, section 336(2)(a) does not apply to a
document of amendment of the origina sublease or any
subsequent sublease.

If a sublessee attaches busway transport infrastructure to the
land the subject of the original sublease or a subsequent
sublease, the infrastructure immediately becomes the property
of the chief executive unless the parties to the sublease agree it
isto become the property of the chief executive at alater time.

Despite any agreement under subsection (6), the
infrastructure, if it has not already become the property of the
chief executive, becomes the property of the chief executive—

(& if there is no subsequent sublease—at the end of the
original sublease; or

(b) if thereisonly 1 subsequent sublease—at the end of the
subsequent sublease; or

(c) if there are 2 or more subsequent subleases—at the end
of the last of the subsequent subleases.

Neither the origina sublease nor any subsequent sublease
stops being a sublease only because persons are expressly or
impliedly permitted by the chief executive under this chapter
to be on the subleased land.

Page 406

Reprint 12H effective 1 July 2010



Transport Infrastructure Act 1994
Chapter 9 Busways and busway transport infrastructure
Part 3 Establishment of busways

[s 303AB]

(9) This section does not stop the granting of a lease or sublease
to another person for a busway, other than under this section,
of land that is not busway land but on which there is, or is
proposed to be, busway transport infrastructure.

(20) Inthis section—

busway land means busway land that is leased to the State
under the Land Act 1994, section 17.

303AB Licence in relation to busway land or busway transport
infrastructure

(1) The chief executive may, for the State, grant to a person a
licence in relation to busway land or busway transport
infrastructure for any of the following purposes—

(& construction, maintenance or operation of any thing on
the land;

(b) the use of the land or infrastructure for any purpose,
including, for example, acommercial or retail purpose;

Examples—

» theerection, ateration or operation of an advertising sign or
other advertising device

e aretail outlet

(c) maintenance, management or operation of the land or
infrastructure.

(2) A licence under subsection (1) is subject to any conditions
that the chief executive considers appropriate and that are
stated in the licence.

(3) If alicence is granted under subsection (1) in relation to
busway land—

(@ the chief executive must give written notice of the
licence to the registrar of titles; and

(b) the registrar of titles must record the licence against the
land, including any lease and sublease of the land, in the
appropriate register.
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(4)

()

(6)

(7)
(8)

A licence under subsection (1) may be mortgaged,
sublicenced or transferred with the consent of the chief
executive.

Despite the Land Act 1994, chapter 4, part 4, the chief
executive of the department in which that Act is administered
can not issue a permit to occupy—

(@ busway land to which a licence under subsection (1)
relates; or

(b) land on which busway transport infrastructure to which
a licence under subsection (1) relates s, or is proposed
to be, situated.

Subsection (7) appliesif thereis any inconsistency between—

(@ aloca government’s control of aroad under the Local
Government Act 1993, section 901 or the Local
Government Act 2009, section 60, other than for a
matter mentioned in section 305 or 307 of this Act; and

(b) aprovision of alicence under subsection (1).

To the extent of the inconsistency the provision of the licence
prevails.

In this section—
busway land includes land—
(@ held by the chief executive on behalf of the State; and

(b) on which busway transport infrastructure is, or is
proposed to be, situated.

303A Declaration of common areas for busways and roads

(1) Thissection appliesif—
(@ abusway isinterrupted by aroad and continues on the
other side of the road; or
(b) anintersection is formed where a road meets a busway,
whether or not at right angles, at the start or end of the
busway.
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(2) The chief executive may, by gazette notice, declare a part of
the road where it interrupts, or intersects with, the busway to
be a common area (a busway common area) for the road and
the busway.

(3) A gazette notice under subsection (2)—

(@
(b)

must include a description of, or a way of identifying,
the busway common area; and

may include conditions on the operation and use of the
busway common area to ensure the safety and
operational integrity of the road or busway.

(4) Inthissection—
road includes a State-controlled road.

303B Effect of declaration of busway common area
If the chief executive declares a busway common area—

@

(b)

(©)

(d)

a busway may be constructed, maintained and operated
on the busway common area in a way not inconsistent
with its use as aroad; and

a busway safety officer may exercise powers under this
Act on the busway common area as if the busway
common area were part of the busway; and

if the road is a State-controlled road—the chief
executive may construct, maintain and operate the road
on the busway common area in a way not inconsistent
with its use as a busway; and

if the road is not a State-controlled road—

(i) theloca government for the areain which the road
is located may construct, maintain and operate the
road on the busway common area in a way not
inconsistent with its use as a busway; and

(i) thelocal government does not have any liability for
the busway or its use or operation on the busway
common area; and
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(iii) the State does not have any liability for the road or
its use or operation on the busway common area.

303C Relationship with Local Government Act 2009, section 60
(1) Thissection appliesif thereisany inconsistency between—

(@ a loca government’'s control under the Local
Government Act 2009, section 60, of a busway common
area including, for example, the regulation of the use of
the busway common area or movement of traffic on the
busway common area; and

(b) a condition imposed by the chief executive on the
operation or use of the busway common area as
mentioned in section 303A(3).

(2) To the extent of the inconsistency the condition imposed by
the chief executive prevails.

304 Development of busway and busway transport
infrastructure

(1) This section applies to the establishment of a busway,
including any investigating, planning, maintaining, managing,
operating, and arranging for the busway or for busway
trangport infrastructure for the busway.

(2) Nothing in this chapter is intended to affect the operation of
the Planning Act to the extent that the establishment of the
busway is development under that Act.
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Part 4 Management of busway land
and busway transport
infrastructure
Division 1 Transport infrastructure interaction

305 Altering road levels by a local government

(1) The chief executive may require a local government having
control of aroad to alter the level of the road for—

(@ busway transport infrastructure works; or
(b) the management or operation of a busway.
(2) However, the chief executive—

(8 must consult with the local government about the nature
and extent of the alteration of the levdl of the road
before the dteration is started; and

(b) subject to an agreement between the chief executive and
the local government arising out of the consultation, pay
all reasonable costs incurred by the local government in
atering the road level.

(3) Theloca government must comply with the chief executive’'s
requirement.

306 Watercourses and busway transport infrastructure works

(1) To carry out busway transport infrastructure works, the chief
executive may—

(@) divert awatercourse; or

(b) construct a watercourse, whether temporary or
permanent.
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2

3)

In taking action under subsection (1)(a), the chief executive
must consider the effect that the action will have on the
physical integrity and flow characteristics of the watercourse.

Subsection (1) does not authorise the chief executive, in a
wild river area, to—

(@ divert or construct a watercourse; or
(b) extract quarry material from a watercourse.

307 Permitted construction by local government of roads
over or under busway land

D)

)
3)

(4)

Despite section 303(1), the chief executive may permit alocal
government to construct, maintain and operate a road located
on busway land, consisting of—

(@ abridge or other structure allowing traffic to pass over
the level at which buses use the busway land; or

(b) a structure alowing traffic to pass under the level at
which buses use the busway land.

The permission may be given on reasonable conditions.

In deciding whether to give the permission, the chief
executive must consider the limiting effect the use of the road
is likely to have on the use of the busway land for busway
passenger services.

While the bridge or other structure is being used for the
road—

(@ neither the chief executive nor any person the chief
executive has permitted to operate a bus using the
busway land has any duty or liability for the road or its
use or operation; and

(b) the road is taken to be a road of which the loca
government has control under the Local Government
Act 2009, section 60; and

(c) theroad is taken to be aroad under any Act about the
use of vehicles on aroad.
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308

()

Unlessthe chief executive and the local government otherwise
agree—

(@ thelocal government is responsible for maintaining the
road and the bridge or other structure; and

(b) if the bridge or other structure stops being used for the
road, the local government is responsible for the cost of
taking the bridge or other structure away and of
restoring the busway land.

Powers of chief executive for busway transport
infrastructure works contracts etc.

D)

2

3)

(4)

()

The chief executive may, for the State, carry out or enter into
contracts with other persons for the carrying out of—

(@ busway transport infrastructure works on a busway or on
land that is intended to become a busway; or

(b) other works that contribute to the effectiveness and
efficiency of the busway network; or

(c) theoperation of abusway.

The chief executive, for the State, may enter into contracts
with other persons for busway transport infrastructure works
to be carried out outside the State under an agreement
between the State and the other State concerned.

A contract with a loca government under this section may
include arrangements about which powers of the local
government are to be exercised by the chief executive, and
which are to be exercised by the local government, for the
busway.

A local government may enter into a contract mentioned in
subsection (1) even though the contract relates to works or
operation outside the local government’s area.

The chief executive, for the State, may carry out or enter into
contracts for works on or adjacent to a busway at the request
of the owner of adjacent land on the basis that the owner
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(6)

(7)

(8)
(9)

(10)

provides consideration, whether monetary or otherwise, as
agreed between the chief executive and the owner.

This section does not prevent the chief executive carrying out,
or entering into contracts for the carrying out, of busway
transport infrastructure works of aminor or emergency nature.

In carrying out works or the operation of a busway, the chief
executive must ensure that the carrying out is done on a price
competitive basis.

In entering into contracts under this section, the chief
executive must ensure that open competition is encouraged.

Subsection (8) does not apply to a contract with a person if the
person is the sole invitee and enters into a price performance
contract with the chief executive.

The chief executive may arrange with another person for the
sharing by the chief executive with the other person of the cost
of—

(@ acquisition of land for busway transport infrastructure;
or

(b) busway transport infrastructure works on a busway; or

(c) other works that contribute to the effectiveness and
efficiency of the busway network; or

(d) the operation of a busway;

including all necessary preliminary costs associated with the
acquisition, works or operation.

309 Distraction of traffic on busway

(1)

A local government must obtain the chief executive's written
approva if it intends to approve the erection, alteration or
operation of an advertising sign or other advertising device
that would be—

(@ visiblefrom abusway; and
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2)

3)
(4)

()
(6)

(7)

(8)

(9)

(10)

(b) reasonably likely to create a traffic hazard for the
busway.

For subsection (1), the chief executive may make guidelinesto
which local governments must have regard in deciding
whether the chief executive’'s approval is required for a
particular busway.

An approval may be subject to conditions.

Subsection (1) does not apply if the conditions applied by the
local government to the erection, alteration or operation of the
sign or device comply with permission criteria fixed by the
chief executive.

The permission criteria may include conditions.

A local government must comply with conditions that apply
to it under this section.

An approval must be given—

(@ within 21 days after recelving the application for
approval; or

(b) within alonger period notified to the local government
by the chief executive within the 21 day period.

If the chief executive does not respond to alocal government’s
application within 21 days after receiving it, the chief
executive is taken to have given approval at the end of the 21
days.

The chief executive must publish a copy of each notice
mentioned in subsection (10) in the gazette.

In this section—

busway includes land that the chief executive has notified the
local government in writing isintended to become a busway.

310 No presumption of dedication of road

D)

This section applies if the public uses busway land as a road,
or for access purposes other than as aroad.
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(2) The busway land does not at law, either because the use is
authorised or permitted by the chief executive or for another
reason, become dedicated to public use as aroad.
Division 2 Interfering with busway transport

infrastructure

311 Interfering with busway transport infrastructure

(1) A person must not interfere with or carry out works on
busway transport infrastructure unless—

(@ the person has the written approval of the chief
executive; or

(b) the interference or works are for the construction,
maintenance or operation of aroad permitted under this
part to be constructed, maintained and operated across,
over or under the busway transport infrastructure; or

(c) theinterference or works are otherwise authorised under
this Act or another Act.

Maximum penalty—2160 penalty units.

(2) An approval under subsection (1)(a) may be given on
reasonable conditions.

(3) The person given the approval must comply with the
conditions of the approval.

Maximum penalty—40 penalty units.

(4) Subsection (1) does not apply to the carrying out of urgent
maintenance of abusway or busway transport infrastructure.

312 Rectifying unauthorised interference or works

(1) This section applies if a person (the identified person)
interferes with or carries out works on busway transport
infrastructure in contravention of section 311(1).
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)

3)

(4)

()

(6)
(7)

The chief executive may, by written notice given to the
identified person, require the person to rectify the
interference, or the effect of the carrying out of the works,
within a stated reasonable time.

The identified person must comply with the notice unless the
person has a reasonabl e excuse.

Maximum penalty—40 penalty units.

If the identified person does not comply with the notice, the
chief executive may rectify the interference or the effect of the
carrying out of the works.

The identified person must pay the amount of the chief
executive's reasonabl e costs of —

(@ rectifying the interference or the effect of the carrying
out of the works; or

(b) changing the way the busway transport infrastructure is
built, maintained or operated because of the interference
or the effect of the carrying out of the works.

The chief executive may recover the amount as a debt.
In this section—

rectify the interference includes the following—

(a) alter, dismantle or take away works,

(b) fix damage caused by the interference.

Division 3 Ancillary works and encroachments

313  Ancillary works and encroachments

D)

2)

The chief executive may construct, maintain, operate or
conduct ancillary works and encroachments on a busway.

The chief executive may, by gazette notice, decide that stated
ancillary works and encroachments must not be constructed,
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314

315

3)

(4)

(5)

maintained, operated or conducted on busways, without the
chief executive's written approval.

A person must not construct, maintain, operate or conduct
ancillary works and encroachments on a busway contrary to a
notice under subsection (2).

Maximum penalty—200 penalty units.

Subsection (3) does not apply to the construction,
maintenance, operation or conduct of ancillary works and
encroachments on a busway if the construction, maintenance,
operation or conduct—

(@ conforms to requirements specified by the chief
executive by gazette notice; or

(b) is done as required by a contract entered into with the
chief executive.

An approval or requirements may be subject to conditions,
including conditions about the payment of fees and other
charges, fixed by the chief executive.

Presumptions about advertising sign

D)

2)

This section applies to a prosecution for an offence against
section 313(3) in relation to an advertising sign.

Each person whose product or service is advertised on the
sign istaken to maintain the sign, unless the person proves the
advertisement was placed without the person’s knowledge or
permission.

Alteration etc. of ancillary works and encroachments

D)

If ancillary works and encroachments are constructed,
maintained, operated or conducted contrary to section 313, the
chief executive may—
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(@) cause them to be dtered, relocated, made safe or
removed; or

(b) for activities—direct that their conduct be altered or that
they stop being conducted.

(2) A person who constructed, maintained or operated ancillary
works and encroachments contrary to section 313 isliable to
pay to the chief executive the cost of atering or relocating
them, making them safe or removing them.

(3) If ancillary works and encroachments are removed under
subsection (1), the chief executive may cause them to be sold
or destroyed.

(4) If the chief executive considers ancillary works and
encroachments, or the use of ancillaay works and
encroachments, that were constructed, maintained, operated
or conducted on a busway under an approval, requirements or
contract under section 313—

(@ by themselves or with other factors—
(i) arecreating, or may create, atraffic hazard; or
(if) arereducing, or may reduce, safety; or

(iii) are having, or may have, an adverse effect on
traffic operations; or

(b) require emergency action; or

(c) have become, or may become, an obstacle to the
carrying out of busway transport infrastructure works on
the busway or to the construction, augmentation,
ateration or maintenance of public utility plant on the
busway;

the chief executive may cause them to be, or direct that they
be, altered, relocated, made safe or removed or, for activities,
direct that their conduct be altered or that they stop being
conducted.

(5 A person must comply with a direction under subsection (4).
Maximum penalty—200 penalty units.
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(6) If ancillary works and encroachments are altered, relocated,
made safe or removed because of a direction under subsection
(4), the chief executive may enter into an agreement with the
owner of the ancillary works and encroachments for making a
contribution towards the cost of the alteration, relocation,
making safe or removal.

Division 4 Public utility plant

316  Definition for div 4
In this division—
busway land includes land—
(@ held by the chief executive on behalf of the State; and

(b) on which busway transport infrastructure is, or is
proposed to be, situated.

Note—

Information about projects and initiatives involving busway land is
available on the department’s website at <www.tmr.gld.gov.au>.

317 Retention of ownership of public utility plant

(1) Thissection appliesif, immediately before the declaration of
land as busway land under section 302, public utility plant is
located on the land.

(2) The declaration does not affect the ownership of the public
utility plant.

318  Public utility plant on busway land

(1) A public utility provider may do the following things on
busway land—

(@ build, replace or take away, or ater, other than for
maintenance or repair, its public utility plant;
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(b) maintain or repair, or alter, for maintenance or repair, its
public utility plant;

(c) take reasonable steps to stop obstruction or potential
obstruction to, or interference or potential interference
with, its public utility plant.

(2) However, the provider may do things mentioned in subsection
(2) only if the chief executive agreesin writing.

(3 The chief executive must not unreasonably withhold
agreement.

(4) Despite subsection (2), a public utility provider may, if acting
in the interests of public safety, carry out urgent maintenance
of its public utility plant on busway land without the written
agreement of the chief executive, but only if the provider—

(@ makes al reasonable attempts to obtain the chief
executive's oral agreement to the carrying out of the
maintenance; and

(b) whether or not the chief executive's oral agreement is
obtained, acts as quickly as possible to advise the chief
executive of the details of the maintenance being carried
out.

(5) Building or atering public utility plant under subsection
(1)(a) does not affect the ownership of the plant.

319 Chief executive must give provider information

If asked in writing by a public utility provider, the chief
executive must give the provider information about lines and
levels for planned busway transport infrastructure on busway
land necessary to enable the provider to minimise possible
adverse affects of the establishment of the infrastructure on
the provider’s works.
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320  Public utility provider to consult with chief executive
before replacing public utility plant

(1)

(2)

If a public utility provider proposes to replace the whole or a
substantial proportion of its public utility plant on busway
land, the provider must, before seeking written agreement
under section 318, consult with the chief executive.

The object of the consultation is to identify mutually
beneficial arrangements for the replacement of the public
utility plant, having regard to existing development plans for
the busway land.

321  Public utility provider to comply with chief executive’s
agreement

(1)

(2)

3)
(4)

()

This section applies if, in relation to busway land, a public
utility provider does something mentioned in section 318(1)
(the relevant action)—

(@ without the written or oral agreement of the chief
executive required under section 318; or

(b) inaway inconsistent with an agreement with the chief
executive; or

(c) inaway inconsistent with aregulation about how things
mentioned in section 318(1) are to be done.

The chief executive may, by written notice given to the public
utility provider, require the provider, at the provider's cost,
and within the time stated in the notice, to take action to
remedy the relevant action.

The time stated in the notice must be a time that is reasonable
in the circumstances.

If the provider does not comply with the notice, the chief
executive may arrange for action the chief executive considers
necessary to remedy the relevant action.

The chief executive's reasonable expenses in arranging for the
action to be carried out is a debt payable by the provider to the
chief executive.
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322

323

324

Chief executive may require public utility provider to alter
position of public utility plant

D)

(2)

The chief executive may require a public utility provider to
ater the position of the provider's public utility plant on
busway land if the chief executive considers that the plant will
interfere with the exercise of the chief executive' s powers for
the busway land.

The chief executive is responsible only for the cost of atering
the position of the public utility plant.

Information by public utility provider to chief executive

D)

(2)

If, in relation to public utility plant on busway land, a public
utility provider does something mentioned in section 318(1),
the provider must prepare records adequately defining the
location of the plant.

A public utility provider owning public utility plant located on
busway land must, if asked by the chief executive, give the
chief executive information adequately defining the location
of the plant.

Maximum penalty for subsection (2)—40 penalty units.

Liability for damage caused by failure to comply with
request for information

1)

This section applies if—

(@ the chief executive causes damage to public utility plant
located on busway land; and

(b) before the damage was caused, the chief executive had
asked for information under section 323(2) from the
public utility provider owning the public utility plant;
and

(c) theprovider had not, within areasonable time, complied
with the request; and
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(d) the damage was caused because of the failure to comply
with the request.

(2) Unless the chief executive otherwise agrees, the chief
executive is not liable for the damage.

325 Liability for damage caused by failure to give enough
detail about location of public utility plant

(1) Thissection appliesif—
(8 the chief executive causes damage to public utility plant
located on busway land; and

(b) information supplied to the chief executive under
section 323(2) did not define in enough detail the
location of the plant; and

(c) the damage was caused because of the failure to define
in enough detail the location of the plant.

(2) Unless the chief executive otherwise agrees, the chief
executive is not liable for the damage.

326  Liability for damage caused because of failure to comply
with chief executive’s requirements

(1) Thissection appliesif—
(@ the chief executive causes damage to public utility plant
located on busway land; and

(b) the damage is caused because the public utility provider
owning the plant did something mentioned in section
318(1) in relation to the plant other than under the chief
executive's requirements under this division.

(2) Unless the chief executive otherwise agrees, the chief
executive is not liable for the damage.
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327  Liability of public utility provider to pay additional
expenses incurred by chief executive

D)

(2)

This section applies if the chief executive incurs additional
expense in carrying out busway transport infrastructure works
on busway land because a public utility provider—

(@ did not supply within a reasonable time information
asked for by the chief executive under section 323(2); or

(b) in supplying information to the chief executive, did not
define in enough detail the location of public utility
plant; or

(c) did something mentioned in section 318(1) in relation to
public utility plant other than under the chief executive's
requirements under this division.

The public utility provider is liable to pay the chief executive
the additional expense.

328 Replacement or reconstruction of public utility plant

D)

(2)

If the carrying out of busway transport infrastructure works on
busway land by or for the chief executive requires taking
away or replacing public utility plant, the chief executive can
not be compelled to replace or reconstruct the plant in its
previous location and form.

If the plant is replaced or reconstructed—

(@ it must be done under the chief executive's
requirements;, and

(b) it must be at the chief executive's expense, but the cost
to the chief executive of replacement or reconstruction
may be reduced by agreement between the chief
executive and the public utility provider owning the
plant after taking into account—

(i) theremaining life of the plant; and
(if) the salvage or scrap value of the plant; and
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Division 5

(iii) additional expense incurred because of inaccurate

(iv)

information supplied by the provider about the
location of the plant; and

additional expense incurred because the plant was
not constructed in accordance with the chief
executive's requirements.

Use of busway or busway transport
infrastructure

329 Trespass on busway or busway transport infrastructure

(1) A person must not, without reasonable excuse, be on abusway
or busway transport infrastructure unless the person has
permission of the chief executive to be on the busway or
infrastructure.

(2)

Maximum penalty—40 penalty units.

For subsection (1), permission may be given, for example—
expressly, by—

@

(b)

(i)

(i)

(iii)

signs, structures, textured pavement or painted
lines designating points for vehicles or pedestrians
to cross the busway or busway transport
infrastructure; or

signs designating the hours during which the
busway or busway transport infrastructure may be
used by pedestrians to access a public passenger
service; or

signs designating a part of the busway or busway
transport infrastructure as being open to
pedestrians to access a public passenger service; or

impliedly, by the absence of demarcation between
ordinary road and the busway or busway transport
infrastructure.
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(3 A regulation may include rules about the use of a busway or
busway transport infrastructure by a bus or by persons having
the permission of the chief executive to be on the busway or
infrastructure.

Division 6

Compensation entitlements

330 Definitions for div 6
In this divison—

access, for land, means—

@
(b)

access to the land from the road network, whether or not
through other land; or

access from the land to the road network, whether or not
through other land.

busway land means busway land that, when declared under
this chapter to be busway land, was aroad or part of aroad.

establishment, of busway transport infrastructure on busway
land, includes the following—

(@
(b)

(©)

initial  construction of the busway transport
infrastructure on the busway land;

construction for changing or adding to busway transport
infrastructure previously constructed on the busway
land;

putting in place the arrangements under which persons
are permitted or not permitted to be on the busway land.

interference, with access, includes |oss or reduction of access.

331 No entitlement to compensation for particular matters

(1) A person having an interest in land (the relevant land) has no
entitlement at law, except to the extent this division provides,
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extent the matter is caused by—

(8 the establishment of a busway; or

(b) the establishment or proposed establishment of busway
transport infrastructure on busway land; or

(c) theoperation of abusway on busway land.

(2) The matters are—

(@) the adverse affect on the amenity or likely amenity of
the neighbourhood of the relevant land; and

(b) interference with an activity of a business, commercial,
industrial or residential nature carried out on the
relevant land; and

(c) loss or damage arising directly or indirectly from
interference with access for the relevant land; and

(d) thereduction or loss of aright of access for the relevant

land and loss or damage caused by the reduction or loss
of the right of access.

332 Compensation for reduced market value of interest in

land

(1) A person who has an interest in land (the relevant land) is
entitlted to compensation if the establishment of busway
transport infrastructure on busway land (the infrastructure),
when completed, is a cause of interference (the interference)
with access for the relevant land.

(2)

Subsection (1) applies only if—

(@

either of the following applies—

(i) the busway land joins directly with the relevant
land or with land (access land) giving access for
the relevant land because of an easement or other
right or interest;

Page 428

Reprint 12H effective 1 July 2010



Transport Infrastructure Act 1994
Chapter 9 Busways and busway transport infrastructure

Part 4 Management of busway land and busway transport infrastructure

[s 333]

(b)

(©)

(i1) the busway land does not join directly with the
relevant land or with access land, but it is possible
to travel from the relevant land or access land to
the busway land by travelling only over road; and

the practical effect of the interference is substantially
greater in nature and extent than the practical effect of
interference with access for the relevant land that might
reasonably be expected to be experienced from time to
time in changes to the operation of the road network;
and

the practical effect of the interference is that there is a
direct and substantial interference with practicable
access for the relevant land compared with the
practicable access existing for the relevant land before
the establishment of the infrastructure.

(3) The amount of the compensation is the amount by which the
market value of the interest may fairly be said to have been
reduced because of the interference now affecting the relevant

land.

(4) However, the compensation must not be more than the
compensation that would have been awarded if the interest
had been acquired.

333 Compensation of person in actual occupation for
interference with enjoyment of land

(1) A personisentitled to compensation if—

(@

(b)

the person is in actual occupation of land (the relevant
land) when the establishment of busway transport
infrastructure on busway land (the infrastructure) is
happening or when it is completed; and

the establishment of the infrastructure is a cause of
interference with access (the access interference) for
the relevant land; and
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(2)

3

(©)

the access interference is a cause of interference (the
enjoyment interference) with the person’s enjoyment of
the relevant land.

Subsection (1) applies only if—

(@

(b)

(©)

either of the following applies—

(i) the busway land joins directly with the relevant
land or with land (access land) giving access for
the relevant land because of an easement or other
right or interest;

(if) the busway land does not join directly with the
relevant land or with access land, but it is possible
to travel from the relevant land or access land to
the busway land by travelling only over road; and

the practical effect of the access interference is
substantially greater in nature and extent than the
practical effects of interference with access for the
relevant land that might reasonably be expected to be
experienced from time to time in changes to the
operation of the road network; and

the practical effect of the accessinterferenceisthat there
is a direct and substantial interference with practicable
access for the relevant land compared with the
practicable access existing for the relevant land before
the establishment of the infrastructure.

The amount of compensation isan amount fairly representing,
in the particular circumstances—

(@

(b)

if the person isin occupation of the relevant land at any
time during the establishment of the infrastructure—the
reasonable cost to the person of the enjoyment
interference during the establishment; and

if the person is in occupation of the relevant land when
the establishment of the infrastructure is
completed—the reasonable cost to the person of the
enjoyment interference, starting from when the
establishment of the infrastructure is completed.
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334

335

(4)

In calculating the compensation, no regard is to be had to the
reduction in the market value of an interest the person may
have in the relevant land.

Chief executive may supply or contribute to new access
arrangements

D)

2

The chief executive may, having regard to the establishment,
or proposed establishment, of busway transport infrastructure
on busway land, enter into an agreement with a person who is
the owner or occupier of land (the relevant land) for—

(@ the supply by the chief executive, or a contribution by
the chief executive towards the supply, of works for
alternative access for the relevant land; or

(b) the carrying out, or a contribution towards the carrying
out, of other worksin relation to the relevant land for the
purpose of access for the land.

A person’s entitlement to compensation under this division is
reduced to the extent provided for in an agreement under
subsection (1).

Obtaining compensation

D)

2

3)

A person claiming to be entitled to compensation under this
division may apply in writing to the chief executive for the
compensation.

The application must be made—

(@ within 12 months after the establishment of busway
transport infrastructure on busway land giving rise to the
claim for compensation; or

(b) within alonger time agreed by the chief executive.

If, within 60 days after the person applies under subsection
(1), or alonger time agreed between the person and the chief
executive, no agreement has been reached between the person
and the chief executive on the application—
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(4)

(%)

Part 4A

(@ the person may apply to the Land Court for the
compensation; or

(b) the chief executive may apply to the Land Court to have
the compensation decided by the court.

The Land Court has jurisdiction to deal with an application
made to it under subsection (3), including jurisdiction to
require the chief executive to pay the person compensation
decided by the court.

Nothing in subsection (2)(a) stops a person from applying for
compensation before the establishment of the busway
transport infrastructure is completed if the claim relates to the
person’s occupation of land during the establishment of the
infrastructure.

Accreditation as busway
manager

335AA Reference to busway in pt 4A

In this part, other than in this section, section 335AB and
section 335AP, a reference to a busway is a reference to a
busway that is—

(@) established on busway land; or
(b) proposed to be established on busway land; or

(c) proposed to be established on land proposed to become
busway land.
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335AB Only accredited person can manage busway

A person must not manage a busway on busway land unless
the person is accredited as the busway manager for the
busway.

Maximum penalty—160 penalty units.

335AC Application for accreditation

A person may apply to the chief executive for accreditation as
the busway manager for a busway.

335AD Additional information for application

(1) The chief executive may, by written notice, require an
applicant to give the chief executive the stated written
information the chief executive reasonably requires to
consider the application.

(2) The chief executive may reject the application if the applicant
does not comply with the requirement within a stated
reasonable time, not less than 28 days, without reasonable
excuse.

335AE Giving accreditation

(1) Thechief executive must promptly consider an application for
accreditation and give, or refuse to give, the accreditation.

(2) The chief executive must accredit an applicant as the busway
manager for abusway if satisfied—

(@ the applicant has the competency and capacity to
manage the busway safely; and

(b) the applicant has an appropriate safety management
system; and

(c) the applicant has the financial capacity or public risk
insurance arrangements to meet reasonable potential
accident liabilities for the busway; and
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(d) the applicant has rights of access to al land the
applicant needs for the establishment and operation of
the busway; and

(e) theapplicant hasrightsto the use of all busway transport
infrastructure and other infrastructure the applicant
needs for the establishment and operation of the busway.

(3 In considering a safety management system, the chief
executive must consider—

(@ what the applicant proposes for the busway; and

(b) the appropriateness of the safety management system
for what the applicant proposes; and

(c) thesafety levelsachievable, consistent with the nature of
what the applicant proposes, at a reasonable cost; and

(d) the need for efficient and competitive busway transport
services; and

(e) consistency with generally accepted risk management
principles; and

(f) thelevelsof safety proposed compared with the levels of
safety of competing transport modes.

(4) Subsection (3) does not limit what the chief executive may
consider in considering a safety management system.

(5) If the chief executive decides to give the accreditation, the
chief executive must promptly give the applicant a written
notice stating—

(@ thedecision; and

(b) thedetails of the accreditation, including its scope; and

(c) if the accreditation is given on conditions—

(i) thedetails of the conditions; and
(ii) thereason for the conditions.
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(6) If the chief executive decides not give the accreditation, the
chief executive must promptly give the applicant a written
notice stating—

(@ thedecision; and
(b) thereason for the decision.

(7) A written notice given under subsection (5) or (6) must be
accompanied by an information notice for the decision the
subject of the notice.

335AF Annual levy

(1) A regulation may impose levies on busway managers for
busways relating to their accreditation on a basis prescribed
under the regulation.

(2) The chief executive must give each busway manager for a
busway written notice of the amount of alevy applying to the
manager.

(3) The chief executive may recover the amount of a levy as a
debt owed to the chief executive.

335AG Accreditation conditions

(1) An accreditation of a person as the busway manager for a
busway may be subject to conditions.

(2) However, the conditions must be about—
(@) constructing or maintaining the busway; or

(b) managing the busway safely, considering the need for
efficient and competitive services; or

(c) the person’s financial capacity or public risk insurance
arrangements to meet reasonable potential accident
liabilities for the busway; or

(d) paying accreditation fees; or
(e) something else prescribed under aregulation.
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(3) A person must comply with each condition of the person’s
accreditation as the busway manager for a busway.

Maximum penalty for subsection (3)—40 penalty units.

335AH Requiring accreditation conditions to be complied with

(1) Thissection appliesif the chief executive reasonably believes
a person has not complied with a condition of the person’s
accreditation as the busway manager for a busway.

(2) The chief executive may, by written notice, require the person
to remedy the breach within a reasonable period stated in the
notice.

(3) If the person has not complied with the condition of the
person’s accreditation as the busway manager for a busway,
the person must comply with the notice.

Maximum penalty for subsection (3)—60 penalty units.

335AIl Accreditation period

A person’s accreditation as the busway manager for a busway
remains in force until it is suspended, cancelled or
surrendered.

335AJ Amending accreditation conditions on application

(1) A person accredited as the busway manager for a busway may
apply to the chief executive for an amendment of the
conditions of the person’s accreditation.

(2) The chief executive must consider the application and decide
whether to make the amendment.

(3) The chief executive may amend a condition only if satisfied
the condition is—

(@ nolonger appropriate; or

(b) no longer consistent with generally accepted risk
management principles.
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(4)

()

(6)

()

If the chief executive decides to amend a condition, the chief
executive must promptly give the applicant a written notice
stating the decision and the amendment.

If the chief executive decides not to amend a condition, the
chief executive must promptly give the applicant a written
notice stating—

(@) thedecision; and
(b) thereason for the decision.
A written notice given under subsection (5) must be

accompanied by an information notice for the decision the
subject of the notice.

If the chief executive does not decide the application within
70 days after it is made, the chief executive is taken to have
made the amendment sought by the applicant at the end of the
70 days.

335AK Amending accreditation conditions without application

(1)

2)

3)

This section applies if the chief executive considers the
conditions of a person’s accreditation as the busway manager
for a busway should be amended but the person has not
applied for the proposed amendment.

Before amending the conditions, the chief executive must give
the person a written notice—

() stating the proposed amendment; and

(b) stating the reason for the proposed amendment; and

(c) inviting the person to show, within a stated time of at

least 28 days, why the proposed amendment should not
be made.

If, after considering all written representations made within
the stated time, the chief executive still considers the
conditions should be amended, the chief executive may amend
the conditions—

(& intheway proposed; or
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(4)
()

(6)

(7)

(8)

(b) inanother way, having regard to the representations.

The chief executive must inform the person of the decision by
written notice.

If the chief executive decides to amend the conditions, the
notice must also state—

(@ the amendment; and
(b) thereason for the decision.

A written notice given under subsection (4) must be
accompanied by an information notice for the decision the
subject of the notice.

Subsections (2) to (5) do not apply if the chief executive
proposes to amend the conditions of a person’s accreditation
as the busway manager for a busway for a formal or clerical
reason not adversely affecting the person’s interests.

The chief executive may amend a condition in a way
mentioned in subsection (7) by written notice given to the
person.

335AL Suspending or cancelling accreditation

(1) Thissection appliesif the chief executive—

(8 reasonably suspects a person accredited as the busway
manager for abusway has not complied with a condition
of the person’s accreditation; and

(b) considers the person’s accreditation should be
suspended or cancelled (the proposed action).

(2) Before taking the proposed action, the chief executive must
give the person a written notice—

() stating the proposed action; and

(b) stating the reason for the proposed action; and

(c) if the proposed action is suspension of the accreditation,
stating the proposed suspension period; and
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(d) if the proposed action is a limited suspension of the
accreditation, stating the details of the proposed
limitation; and
Editor’s note—

See section 335AN (Limited suspension of accreditation).

(e) inviting the person to show, within a stated time of at
least 28 days, why the proposed action should not be
taken.

(3) If, after considering all written representations made within
the stated time, the chief executive still considers the proposed
action should be taken, the chief executive may—

(@ if the proposed action is to suspend the
accreditation—suspend the accreditation—

(i) for nolonger than the proposed suspension period,;
and

(it) if the proposed action was a limited suspension, by
no more than the proposed limitation; or

(b) if the proposed action was to cancel the
accreditation—cancel the accreditation or suspend it for
aperiod.

(4) The chief executive must inform the person of the decision by
written notice.

(5 If the chief executive decides to suspend or cancel the
accreditation, the notice must also state the reason for the
decision.

(6) The chief executive may immediately cancel the accreditation
by written notice given to the person if—

(a8 rather than cancel the accreditation, the chief executive
has suspended it on condition the person do certain
things to rectify the failure to comply with a condition
of the person’s accreditation; but

(b) the person has not rectified the falure within the
suspension period.
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(7)
(8)

The notice must state the reason for the decision.

A written notice given under subsection (4) or (6) must be
accompanied by an information notice for the decision the
subject of the notice.

335AM Immediate suspension of accreditation

D

2
3)
(4)
()

This section appliesif the chief executive—

(@ reasonably believes a person accredited as the busway
manager for abusway has not complied with a condition
of the person’s accreditation; and

(b) considers members of the public may be seriousy
harmed if urgent action to suspend the person’'s
accreditation is not taken.

The chief executive may immediately suspend the
accreditation by written notice given to the person.

The notice must state the reason for the decision and must be
accompanied by an information notice for the decision.

The chief executive must at the same time give the person a
notice under section 335AL(2).

The accreditation is suspended under this section until the
earlier of the following—

(8 the chief executive gives the person notice of the chief
executive's decision under section 335AL;

(b) the end of 60 days after the notice under subsection (2)
was given to the person.

335AN Limited suspension of accreditation

Under section 335AL or 335AM, the chief executive may
limit a suspension of a person’s accreditation as the busway
manager for abusway to, for example, a particular busway for
which the person is accredited as a busway manager.
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335A0 Surrender of accreditation

A person accredited as the busway manager for a busway may,
at any time, surrender the person’s accreditation by written
notice given to the chief executive.

335AP Accreditation for proposed busway
(1) Thissection appliesif—

(@ a person holds an accreditation under this part as the
busway manager for a busway—

(i) proposed to be established on busway land; or

(if) proposed to be established on land proposed to
become busway land; and

(b) the busway is established on busway land substantially
in the way proposed.

(2) The accreditation automatically becomes an accreditation
under this part that the person holds as the busway manager
for the busway as established.

Part 5 Busway authorisation

335A Definitions for pt 5
In this part—
authorised busway user, for a busway, means—

(@ a busway service provider authorised by the chief
executive to use the busway; or

(b) another person authorised by the chief executive for the
busway.
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busway service provider means—

(8 a person using a bus to provide a public passenger
service other than—

(i) a limousine service within the meaning of the
Transport Operations (Passenger Transport) Act
1994; or

(i) ataxi service within the meaning of the Transport
Operations (Passenger Transport) Act 1994; or

(iii) a person who provides a scheduled passenger
service under a service contract referred to in
section 336(1)(a)(ii); or

(b) a person carrying out busway transport infrastructure
works on abusway or busway transport infrastructure.

336 Who may drive on a busway

(1) A person must not drive on a busway, other than a busway
common area, unless the person is—

(@ driving in the course of the person’s duty as an
employee of —

(i) abusway service provider authorised by the chief
executive to use the busway; or

(i) the holder of a service contract that requires the
holder to provide a public passenger service for the
areain which the busway is located; or

(iii) an emergency service; or
(b) authorised by the chief executive to drive on the busway.
Maximum penalty—2160 penalty units.
(2) Inthissection—
emer gency Sservice means—
(@ the Queensland Ambulance Service; or
(b) the Queensland Fire and Rescue Service; or
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337

338

(c) the Queendand Police Service; or
(d) the State Emergency Service; or
(e) another entity approved by the chief executive.

Applying for authorisation as authorised busway user

D
(2)

3)

A person may apply to the chief executive for authorisation as
an authorised busway user for a busway.

The chief executive may, by written notice, require an
applicant to give the chief executive stated written information
that the chief executive reasonably requires to consider the
application.

The chief executive may reject the application if the applicant
fails to comply with the requirement within a stated
reasonable time, of not less than 28 days, without reasonable
excuse.

Considering application for authorisation

D

(2)

3

The chief executive must promptly consider an application for
authorisation as an authorised busway user and decide to
grant, or refuse to grant, the authorisation.

If the chief executive decides to grant the authorisation, the
chief executive must promptly give the applicant a written
notice stating—

(@ thedecision; and
(b) thedetails of the authorisation, including its scope; and
(c) if the authorisation is subject to a condition—

(i) thedetails of the condition; and

(if) thereason for the condition.

If the chief executive decides not to grant the authorisation,
the chief executive must promptly give the applicant a written
notice stating—
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(@ thedecision; and
(b) thereason for the decision.

(4) A notice under subsection (2) or (3) must be accompanied by

an information notice.

339 Authorisation conditions
(1) Anauthorisation may be subject to conditions.
(2) A condition may relate only to—
(@) safely using abusway; or
(b) something else prescribed under a regulation.

(3) An authorised busway user must comply with each condition
of the authorised busway user’s authorisation.

Maximum penalty for subsection (3)—40 penalty units.
340 Requiring authorisation conditions to be complied with

(1) Thissection appliesif the chief executive reasonably believes
an authorised busway user has not complied with a condition
of the authorised busway user’s authorisation.

(2) The chief executive may, by written notice, require the
authorised busway user to remedy the breach within a
reasonable period stated in the notice.

(3) If the authorised busway user has not complied with the
condition, the authorised busway user must comply with the
notice.

Maximum penalty for subsection (3)—40 penalty units.

341  Authorisation period
An authorised busway user’s authorisation remains in force
until suspended, cancelled or surrendered.
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342  Amending authorisation conditions on application

D)

2
3)

(4)

()

(6)
()

An authorised busway user may apply to the chief executive
for an amendment of the conditions of the authorised busway
user’s authorisation.

The chief executive must consider the application and decide
to grant, or refuse to grant, the amendment.

The chief executive may amend a condition only if satisfied
the condition is—

(& nolonger appropriate; or
(b) no longer consistent with generally accepted risk
management principles.

If the chief executive decides to amend a condition, the chief
executive must promptly give the applicant a written notice
stating the decision and the amendment.

If the chief executive decides not to amend a condition, the
chief executive must promptly give the applicant a written
notice stating—

(@ thedecision; and
(b) thereason for the decision.

A notice under subsection (5) must be accompanied by an
information notice.

If the chief executive does not decide the application within
70 days after it is made, the chief executive is taken to have
made the amendment sought by the applicant at the end of the
70 days.

343 Amending authorisation conditions without application

D)

This section applies if the chief executive considers the
conditions of an authorised busway user’s authorisation
should be amended athough the authorised busway user has
not applied for the amendment.
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)

3

(4)
(5)

(6)
(7)

(8)

Before amending the conditions, the chief executive must give
the authorised busway user a written notice stating—

(@ the proposed amendment; and
(b) thereason for the amendment; and

(c) an invitation to the authorised busway user to show in
writing, within a stated time of at least 28 days, why the
amendment should not be made.

If, after considering all written representations made within
the stated time, the chief executive ill considers the
conditions should be amended, the chief executive may amend
the conditions—

(@ intheway proposed; or
(b) inanother way, having regard to the representations.

The chief executive must inform the authorised busway user
of the decision by written notice.

If the chief executive decides to amend the conditions, the
notice must also state—

(@ the amendment; and
(b) thereason for the decision.

A notice under subsection (5) must be accompanied by an
information notice.

Subsections (2) to (5) do not apply if the chief executive
proposes to amend the conditions of an authorised busway
user’s authorisation for a formal or clerical reason that does
not adversely affect the authorised busway user’s interests.

The chief executive may amend a condition in a way
mentioned in subsection (7) by written notice to the
authorised busway user.

344  Suspending or cancelling authorisation

D

This section appliesif the chief executive—
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(@

(b)

reasonably suspects an authorised busway user has
contravened a condition of the authorised busway user’s
authorisation; and

considers the authorisation should be suspended or
cancelled (the proposed action).

(2) Before taking the proposed action, the chief executive must
give the authorised busway user a written notice stating—

(@
(b)
(©)

(d)

(€)

the proposed action; and

the reason for the proposed action; and

if the proposed action is to suspend the
authorisation—the proposed suspension period; and

if the proposed action is to suspend the authorisation
only in relation to a particular service operated by the
authorised busway user—the service; and

an invitation to the authorised busway user to show in
writing, within a stated time of at least 28 days, why the
proposed action should not be taken.

(3) If after considering all written representations made within the
stated time, the chief executive till considers the proposed
action should be taken, the chief executive may—

@

(b)

if the proposed action was to suspend the
authorisation—suspend the authorisation—

(i) for nolonger than the proposed suspension period;
and

(i) if the proposed suspension was limited to a
particular service—only in relation to the service;
or

if the proposed action was to cancel the
authorisation—cancel the authorisation or suspend it for
aperiod.

(4) The chief executive must inform the authorised busway user
of the decision by written notice.
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()

(6)

(7)

If the chief executive decides to suspend or cancel the
authorisation, the notice must also state the reason for the
decision.

[f—

(@ rather than cancel the authorisation, the chief executive
suspends it on condition that the authorised busway user
do certain things to rectify the failure to comply with a
condition of the authorised busway user’s authorisation;
and

(b) the authorised busway user does not rectify the failure
within the suspension period;

the chief executive may immediately cancel the authorisation

by written notice to the authorised busway user.

A notice under subsection (4) or (6) must be accompanied by
an information notice.

345 Immediate suspension of authorisation

D

)
3
(4)
()

This section appliesif the chief executive—

(@) reasonably believes an authorised busway user has
contravened a condition of the authorised busway user’s
authorisation; and

(b) considers members of the public may be seriously
harmed if urgent action to suspend the authorisation is
not taken.

The chief executive may immediately suspend the
authorisation by written notice to the authorised busway user.

The notice must state the reason for the decision and must be
accompanied by an information notice.

The chief executive must at the same time give the authorised
busway user a notice under section 344(2).

The authorisation is suspended under this section until the
earlier of the following—
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(8 the chief executive gives the authorised busway user
notice of the chief executive's decision under section
344;

(b) the end of 60 days after the notice under subsection (2)
was given to the authorised busway user.

346 Surrender of authorisation

An authorised busway user may, at any time, surrender the
authorised busway user’s authorisation by written notice to the
chief executive.

Part 6 Busway safety officers

Division 1 Preliminary

346A Definition for pt 6
In this part—
relevant busway legislation means—
(@ thispart; or

(b) a regulation relating to busways or busway transport
infrastructure.

Division 2 Appointment of busway safety
officers

346B Appointment and qualifications

(1) The chief executive may appoint a person as a busway safety
officer.
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2

3

However, the chief executive may appoint a person as a
busway safety officer only if the chief executive is satisfied
the person is qualified for appointment because the person has
the necessary expertise or experience.

Also, the chief executive may appoint a person other than a
public service officer as a busway safety officer only if the
person has completed, to the chief executive's satisfaction,
training approved by the chief executive.

346C Appointment conditions and limit on powers

D)

2)

3)

A busway safety officer holds office on any conditions stated

in—

(@ the busway safety officer’s instrument of appointment;
or

(b) asigned notice given to the busway safety officer; or

(c) aregulation.

The instrument of appointment, a signed notice given to the
busway safety officer or a regulation may limit the busway
safety officer’s powers under this Act.

In this section—
signed notice means a notice signed by the chief executive.

Division 3 Identity cards

346D Issue of identity card

D)
2

The chief executive must issue an identity card to each
busway safety officer.

The identity card must—
(8 contain arecent photo of the busway safety officer; and

(b) contain a copy of the busway safety officer’s signature;
and
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(c) identify the person as a busway safety officer under this
Act; and

(d) state an expiry date for the card.

(3) This section does not prevent the issue of a single identity
card to a person for this Act and for other purposes.

346E Production or display of identity card

(1) Inexercising a power under this Act in relation to a person, a
busway safety officer must—

(8 produce the busway safety officer’s identity card for the
person’s inspection before exercising the power; or

(b) havetheidentity card displayed so it is clearly visible to
the person when exercising the power.

(2) However, if it isnot practicable to comply with subsection (1),
the busway safety officer must produce the identity card for
the person’s inspection at the first reasonable opportunity.

Division 4 Ceasing to hold office

346F When busway safety officer ceases to hold office

(1) A busway safety officer ceases to hold office if any of the
following happens—

(@ theterm of office stated in a condition of the office ends;

(b) under another condition of office, the busway safety
officer ceases to hold office;

(c) the busway safety officer's resignation under section
346G takes effect.

(2) Subsection (1) does not limit the ways a busway safety officer
may cease to hold office.

(3) Inthissection—
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condition of office means a condition on which the busway
safety officer holds office.

346G Resignation

A busway safety officer may resign by signed notice given to
the chief executive.

346H Return of identity card

A person who ceases to be a busway safety officer must return
the person’sidentity card to the chief executive within 21 days
after ceasing to be a busway safety officer, unless the person
has a reasonabl e excuse.

Maximum penalty—10 penalty units.

Division 5 Powers

3461 Powers of busway safety officer
A busway safety officer has the following powers—

(8 power to give a direction to a person driving a vehicle
about driving or parking the vehicle on a busway or
busway transport infrastructure;

(b) power to give a direction to a person about parking or
leaving a vehicle or other property on a busway or
busway transport infrastructure;

(c) another power given to the busway safety officer under
this part.

346J Direction to ensure orderly movement

(1) A busway safety officer may give a direction to a person on a
busway or busway transport infrastructure for the purpose of
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2

ensuring the orderly movement of persons onto, off, towards
or away from a bus operating on the busway.

The person must comply with the direction, unless the person
has a reasonable excuse.

Maximum penalty for subsection (2)—20 penalty units.

346K Direction to person creating disturbance to leave busway
or busway transport infrastructure

D)

2
3)
(4)

()
(6)

(7)

This section applies if a busway safety officer reasonably
believes a person on a busway or busway transport
infrastructure is creating, or islikely to create, a disturbance.

Subsection (1) does not apply to a person on a bus operating
on the busway.

The busway safety officer may direct the person to leave the
busway or busway transport infrastructure.

The direction must include the busway safety officer telling
the person that—

(8 the person is directed to leave the busway or busway
transport infrastructure because the person is creating,
or islikely to create, a disturbance; and

(b) it is an offence to fail to comply with the direction,
unless the person has a reasonable excuse.

An explanation given under subsection (4) by abusway safety
officer need only bein general terms.

A person given a direction must comply with it, unless the
person has a reasonabl e excuse.

Maximum penalty—20 penalty units.
In this section—

creating a disturbance includes depositing, dropping or
throwing a matter, substance or thing on a busway or busway
transport infrastructure that is likely to injure a person or
damage a vehicle or busway transport infrastructure.
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346L Direction to ensure safety and security
(1) A busway safety officer may give a direction to a person on a

(2)

3)
(4)

busway or busway transport infrastructure if the busway
safety officer reasonably believes the direction is necessary to
ensure the safety or security of 1 or more of the following—

(@ thebusway or busway transport infrastructure;
(b) usersof the busway or busway transport infrastructure;

(c) persons employed on or in the busway or busway
transport infrastructure.

The direction must include the busway safety officer telling
the person that—

(@ the person is given the direction because it is necessary
to ensure the safety or security of 1 or more persons or
things mentioned in subsection (1)(a), (b) or (c); and

(b) it is an offence to fail to comply with the direction,
unless the person has a reasonabl e excuse.

An explanation given under subsection (2) by a busway safety
officer need only bein general terms.

A person given a direction must comply with it, unless the
person has a reasonabl e excuse.

Maximum penalty for subsection (4)—20 penalty units.

346M Power to require name, address and age

D)

A busway safety officer may require a person to state the
person’s name and address if the busway safety officer—

(@ finds the person committing a relevant busway offence;
or

(b) finds the person in circumstances that lead, or has
information that leads, the busway safety officer to
reasonably suspect the person has just committed a
relevant busway offence.
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2)

3)

(4)

()

(6)

(7)

The busway safety officer may also require the person to state
the person's age if the busway safety officer reasonably
suspects the person’s age is required for the enforcement of
relevant busway legiglation.

When making the requirement, the busway safety officer must
warn the person that it is an offence to fail to state the person’s
name and address and, if relevant, age, unless the person has a
reasonable excuse.

The busway safety officer may require the person to give
evidence of the correctness of the person’s stated name,
address or age if the busway safety officer reasonably suspects
the stated name, address or age isfalse.

A person must comply with the busway safety officer's
requirement under subsection (1), (2) or (4), unless the person
has a reasonable excuse.

Maximum penalty—40 penalty units.
A person does not commit an offence against this section if—

(@ the person was required to state the person’s name,
address or age by a busway safety officer who suspected
the person had committed a relevant busway offence;
and

(b) the personisnot proved to have committed the offence.
In this section—

relevant busway offence means an offence against relevant
busway legidation.

Division 6 Provisions relating to evidence of

offences

346N Seizing evidence

A busway safety officer may seize a thing at a place that is a
busway or busway transport infrastructure if the busway
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safety officer reasonably believes the thing is evidence of an
offence against relevant busway legislation.

3460 Securing seized things

Having seized athing, a busway safety officer may—

(& move the thing from the place where it was seized (the
place of seizure); or

(b) leavethething at the place of seizure but take reasonable
action to restrict access to it.

Exampl es of restricting access to a thing—
sealing a thing and marking it to show accessto it isrestricted

346P Tampering with seized things

D

2

If a busway safety officer restricts access to a seized thing, a
person must not tamper with the thing without a busway
safety officer’s approval.

Maximum penalty—10 penalty units.
In this section—

tamper, with a thing, includes attempt to tamper with the
thing or something restricting access to the thing.

346Q Receipts for seized things

(1)

(2)

3)

As soon as practicable after a busway safety officer seizes a
thing, the busway safety officer must give a receipt for it to
the person from whom it was seized.

However, if for any reason it is not practicable to comply with
subsection (1), the busway safety officer must leave the
receipt at the place of seizure in a conspicuous position and in
areasonably secure way.

The receipt must describe generally each thing seized and its
condition.
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(4)

This section does not apply to a thing if it is impracticable or
would be unreasonable to give the receipt, given the thing's
nature, condition and value.

346R Forfeiture of seized things

D

2

3)

(4)
()

A seized thing is forfeited to the State if the busway safety
officer who seized the thing—

(& can not find its owner, after making reasonable
inquiries; or

(b) can not return it to its owner, after making reasonable
efforts; or

(c) reasonably believesit is necessary to retain the thing to
prevent it being used to commit an offence against this
Act.

In applying subsection (1)—

(@ subsection (1)(a) does not require the busway safety
officer to make inquiries if it would be unreasonable to
make inquiries to find the owner; and

(b) subsection (1)(b) does not require the busway safety
officer to make efforts if it would be unreasonable to
make efforts to return the thing to its owner.

If the busway safety officer makes a decision under
subsection (1)(c), resulting in the seized thing being forfeited
to the State, the busway safety officer must immediately give
the owner awritten notice stating—

(@ thedecision; and
(b) thereasonsfor the decision.

A notice under subsection (3) must be accompanied by an
information notice.

Subsection (3) does not apply if—

(@ the busway safety officer can not find the owner, after
making reasonable inquiries; or
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(b) itisimpracticable or would be unreasonable to give the
notice.

(6) Regard must be had to athing’s nature, condition and value—
(@ indeciding—

(i) whether it is reasonable to make inquiries or
efforts; and

(it) if making inquiries or efforts, what inquiries or
efforts, including the period over which they are
made, are reasonable; or

(b) indeciding whether it would be unreasonable to give the
notice under subsection (3).

346S Forfeiture on conviction

(1) On the conviction of a person for an offence against relevant
busway legidation, the court may order the forfeiture to the
State of —

(@ anything used to commit the offence; or
(b) anything else the subject of the offence.
(2) The court may make the order—
(@ whether or not the thing has been seized; and

(b) if the thing has been seized, whether or not the thing has
been returned to its owner.

(3) The court may make any order to enforce the forfeiture it
considers appropriate.

(4) This section does not limit the court’s powers under the
Penalties and Sentences Act 1992 or another law.

346T Dealing with forfeited things etc.

(1) Ontheforfeiture of athing to the State, the thing becomes the
State’ s property and may be dealt with by the chief executive
asthe chief executive considers appropriate.
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2
3)

Without limiting subsection (1), the chief executive may
destroy or dispose of the thing.

Despite subsection (1), the chief executive must not deal with
the thing in a way that could prejudice the outcome of an
appeal, relevant to the thing, of which the chief executive is
aware.

346U Return of seized things

D)

2

If a seized thing has not been forfeited, the busway safety
officer must return it to its owner—

(@ attheend of 6 months; or

(b) if a proceeding for an offence involving the thing is
started within 6 months, at the end of the proceeding and
any appeal from the proceeding.

Despite subsection (1), unless the thing has been forfeited, the
busway safety officer must immediately return a thing seized
as evidence to its owner if the busway safety officer stops
being satisfied its continued retention as evidence is
necessary.

346V Access to seized things

(1)

(2)

Until a seized thing is forfeited or returned, a busway safety
officer must allow its owner to inspect it and, if it is a
document, to copy it.

Subsection (1) does not apply if it is impracticable or would
be unreasonabl e to alow the inspection or copying.

Division 7 Miscellaneous

346W Protection from liability

(1)

This section applies to each of the following (a protected
person)—
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2)

(3)

(@) abusway safety officer;
(b) a person acting under the direction of a busway safety
officer.

A protected person does not incur civil liability for an act
done, or omission made, honestly and without negligence
under this Act.

If subsection (2) prevents a civil liability attaching to a
protected person, the liability attaches instead to the State.

346X False or misleading information

D)

(2)

A person must not state anything to a busway safety officer, in
relation to the exercise by the busway safety officer of a power
under relevant busway legidlation, the person knowsisfalse or
misleading in amaterial particular.

Maximum penalty—60 penalty units.

It is enough for a complaint for an offence against subsection
(1) to show the statement made was ‘false or misleading’ to
the person’s knowledge, without specifying which.

346Y False or misleading documents

@

2)

A person must not give a busway safety officer a document
containing information the person knows is false or
misleading in amaterial particular.

Maximum penalty—60 penalty units.

Subsection (1) does not apply to a person if the person, when
giving the document—

(@ tellsthe busway safety officer, to the best of the person’s
ability, how it isfalse or misleading; and

(b) if the person has, or can reasonably obtain, the correct
information—agives the correct information.
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3)

It is enough for a complaint for an offence against subsection
(1) to state the document was ‘false or misleading’ to the
person’ s knowledge, without specifying which.

346Z Compensation

D)

2)

3)

A person may claim compensation from the State if the person
incurs loss or expense because of the exercise, or purported
exercise, of a power under relevant busway legislation,
including, for example, in complying with a requirement
made of the person under this part.

Payment of compensation may be claimed and ordered in a
proceeding for—

(@ compensation brought in a court of competent
jurisdiction for the recovery of compensation; or

(b) an offence against this Act brought against the person by
whom the claim is made.

A court may order the payment of compensation for the loss
or expense only if it is satisfied it is just to make the order in
the circumstances of the particular case.

346ZA Busway safety officer to give notice of damage

(1)

2
3)

A busway safety officer who, in the exercise, or purported
exercise, of a power under relevant busway legislation,
damages anything must immediately give written notice of the
particulars of the damage.

The notice must be given to the person who appears to the
busway safety officer to be the owner of the thing.

If, for any reason, it is not practicable to comply with
subsection (2), the busway safety officer must—

(@ leave the notice at the place where the damage
happened; and

(b) ensure the notice is left in a reasonably secure way and
in a conspicuous position.
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(4) Inthissection—

owner, of athing, includes the person in possession or control
of the thing.

346ZB Obstructing busway safety officer

(1) A person must not obstruct a busway safety officer in the
exercise of a power under this or another Act, unless the
person has a reasonabl e excuse.

Maximum penalty—60 penalty units.

(2) If a person has obstructed a busway safety officer under
subsection (1) and the busway safety officer decides to
exercise the power, the busway safety officer must, if
practicable, warn the person—

(@ that the busway safety officer considers the person’'s
conduct is obstructing the busway safety officer; and

(b) thatitisan offenceto obstruct the busway safety officer,
unless the person has a reasonable excuse.

346ZC Impersonating busway safety officer
A person must not pretend to be a busway safety officer.
Maximum penalty—380 penalty units.
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Chapter 10 Light rail and light rail
transport infrastructure

Part 1 Preliminary

347  Ways of achieving light rail objectives

The objectives of this Act for light rail are intended to be
achieved by—

(@ developing and putting into effect light rail transport
infrastructure strategies; and

(b) establishing alegal framework to allow the construction,
maintenance, management and operation of light rail
transport infrastructure in an effective and efficient way.

Part 2 Chief executive’s functions and
powers

348 Functions

The chief executive has the following functions in relation to
light rail, including a proposed light rail, and light ralil
transport infrastructure, including proposed light rail transport
infrastructure—

(@ investigating, planning, establishing, maintaining,
managing or operating, or arranging for someone else to
investigate, plan, establish, maintain, manage or operate;

(b) providing or arranging for associated services or works
necessary or convenient for effective and efficient
construction, management and operation;
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(©
(d)
(€)

efficiently integrating with any transport infrastructure,
including busway transport infrastructure;

providing for appropriate levels of safety in
construction, management and operation;

doing other things that directly or indirectly—

(i) are likely to enhance the provision of light rail
transport infrastructure and passenger services on
light rail; or

(i) are incidental or complementary to the
performance of another function.

349  Authority to enter or temporarily occupy or use land

(1) For the performance of afunction under this chapter, the chief
executive, or someone authorised in writing by the chief
executive, may—

2)

@

(b)

do 1 or more of the following in relation to land—

(i) enter the land, whether or not for temporarily
occupying or using the land;

(ii) temporarily occupy the land;
(iii) temporarily use the land; and

do anything on the land necessary or convenient for the
function, including, for example, for light rail transport
infrastructure works.

However, the chief executive must not authorise a person to
enter land under this section if the entry is atype of entry able
to be authorised under an investigator’'s authority under
chapter 11.

350 When land may be entered, occupied or used

(1) This section applies if a person proposes to enter, occupy or
use land under this part.
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(2) The person may enter, occupy or use the land without the
permission of, or notice to, the owner or occupier of the land
to perform urgent remedial work to facilitate or maintain the
operation of light rail transport infrastructure.

(3) However, the person must, if practicable, notify the occupier
orally or in writing before entering the land.

(4) If the entry, occupation or use is other than for the
performance of urgent remedial work, the person may enter,
occupy or use the land if the person—

(d) obtainsthe written permission of—
(i) each person who isan owner of the land; and
(ii) each person who is an occupier of the land; or

(b) givesat least 7 dayswritten notice to the occupier before
the entry, occupation or use.

(5) The notice under subsection (4)(b) must state—
(@ all works proposed to be performed; and
(b) all uses proposed to be made of the land; and

(c) detailsof anything else proposed to be done on the land;
and

(d) the approximate period when occupation or use is
expected to continue; and

(e) that an owner or occupier of the land may claim
compensation from the chief executive for loss or
damage caused by the entry, occupation or use.

(6) A notice may be given under this section even though it is
proposed to resume the land for light ral transport
infrastructure.

(7) Power to enter, occupy or use land under this part does not
authorise entry, occupation or use of a structure on the land
used solely for residential purposes without the permission of
the occupier of the land.
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351 Compensation

D)
(2)

3)

(4)

()

(6)

Part 3

This section applies if land is entered, occupied or used under
this part.

An owner or occupier of the land may claim compensation
from the chief executive for loss or damage caused by the
entry, occupation or use, including by the taking or
consumption of materials.

However, compensation is payable only if written notice of
the claim or proposed claim is given to the chief executive—

() after theloss or damage happens, but within 1 year after
the entry, occupation or use ends; or

(b) at alater time allowed by the chief executive.

In the absence of agreement between the owner or occupier
and the chief executive about the payment of compensation,
payment of compensation may be claimed and ordered in a
proceeding brought in the Land Court.

The Land Court may order compensation to be paid only if it
issatisfied it is just to make the order in the circumstances of
the particular case.

Compensation paid under this section for loss or damage
caused to land must not be more than the compensation that
would have been awarded if the land had been acquired.

Establishment of light rail

352  Definition for pt 3

In this part—

road—

(8 meansaroad under the Land Act 1994; and
(b) includes a State-controlled road.
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353  Declaration of land as light rail land

(1) The Minister may, by gazette notice, declare land to be light
rail land.

(2) Land declared to belight rail land—
(@ must be—
(i) identified specifically in the gazette notice; or

(i) identified generaly in the gazette notice, and
identified specifically in documents described in
the gazette notice and available for perusal at an
office of the department mentioned in the gazette
notice; and

(b) must consist only of land for a light rail and light rail
transport infrastructure, which may be land on which
transport infrastructure other than light rail transport
infrastructure is situated or operated.

(3) The identification of land declared to be light rail land may,
but need not, be by reference to strata occupied by the land.

(4) Land may be declared to belight rail land only if it is—

(@ unalocated State land and other land held by the State;
or

(b) land granted in trust under the Land Act 1994, chapter 3,
part 1, division 3; or

(c) busway land, but only if it is the subject of alease to the
State under the Land Act 1994, section 17; or

(d) aroad.
(5) Inthissection—
light rail purposesincludeslight rail transport infrastructure.

354  Effect on land of light rail declaration

(1) |If aroad or apart of aroad is declared under this part to be
light rail land, the road or part—
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(2)

3

(4)

()

(6)
(7)

(@) stopsbeing aroad; and
(b) becomes unalocated State land.

If alot or a part of a lot under the Land Title Act 1994 is
declared under this part to be light rail land, the lot or part
becomes unallocated State land.

If busway land is declared under this part to be light rail
land—

(@ any lease of the land under the Land Act 1994, section
17 provided for under chapter 9 ends; and

(b) the land stops being busway land and becomes
unallocated State land.

If land, other than land mentioned in subsection (1), (2) or (3)
or unallocated State land, is declared under this part to be light
rail land, the land becomes unallocated State land.

The Minister administering the Land Act 1994 must lease
light rail land that is unallocated State land to the State under
the Land Act 1994, section 17.

The lease is in perpetuity and, if demanded, for arent of $1 a
year.

The Land Act 1994, sections 157, 183, 204, 211 and 336(2)(a)
and (c) do not apply to alease or sublease of light rail land.

355 Sublease of lease of light rail land

D

)
3

The State may sublease its lease of light rail land to alight rail
manager for a light rail established or proposed to be
established on the light rail land on terms negotiated and
agreed between the parties.

For the Land Act 1994, section 332(1)(b), the light rail
manager is eligible to hold a sublease of the lease.

The first sublease under subsection (1) (the original sublease)
may include an option to renew the sublease, and any
subsequent sublease may in turn include an option to renew.
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(4) Thetermsof any option and any subsequent sublease areto be
those negotiated and agreed between the parties.

(5) The Land Act 1994, section 336(2)(a) does not apply to a
document of amendment of the origina sublease or any
subsequent sublease.

(6) If the light raill manager attaches light rail transport
infrastructure to the land the subject of the original sublease or
a subsequent sublease, the infrastructure immediately
becomes the property of the chief executive unless the parties
to the sublease agree it is to become the property of the chief
executive at alater time.

(7) Despite any agreement under subsection (6), the
infrastructure, if it has not already become the property of the
chief executive, becomes the property of the chief executive—

(& if there is no subsequent sublease—at the end of the
original sublease; or

(b) if thereisonly 1 subsequent sublease—at the end of the
subsequent sublease; or

(c) if there are 2 or more subsequent subleases—at the end
of the last of the subsequent subleases.

(8) Neither the original sublease nor any subsequent sublease
stops being a sublease only because—

(@ under part 4, land the subject of the sublease is taken to
be a State-controlled road or a road under the control of
alocal government; or

(b) persons are expressly or impliedly permitted by the
chief executive under this chapter to be on the subleased
land.

(9) This section does not stop the granting of a lease or sublease
to a light rail manager for a light rail, other than under this
section, of land that is not light rail land but on which thereis,
or is proposed to be, light rail transport infrastructure.

(10) Despite subsection (1) or (4), the Minister may impose any
condition on a sublease, option or subsequent sublease
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granted under this section that the Minister considers
necessary to—

(@ achieve the objectives of this Act mentioned in section
2;0r
(b) ensure public safety.

(11) A condition imposed by the Minister under subsection (10)
takes effect on the day stated in a notice given, for the
purposes of this subsection, by the Minister to the other party
to the sublease, option or subsequent sublease.

(12) Inthissection—

light rail land means light rail land that is leased to the State
under the Land Act 1994, section 17.

355A Licence in relation to light rail land or infrastructure

(1)

2

3)

The chief executive may, for the State, grant to a person a
licence in relation to light rail land or light rail transport
infrastructure for any of the following purposes—

(& construction, maintenance or operation of any thing on
the land;

(b) the use of the land or infrastructure for any purpose,
including, for example, acommercial or retail purpose;
Examples—

» theerection, alteration or operation of an advertising sign or
other advertising device

e aretail outlet

(c) maintenance, management or operation of the land or
infrastructure.

A licence under subsection (1) is subject to any conditions
that the chief executive considers appropriate and that are
stated in the licence.

If alicenceis granted under subsection (1) in relation to light
rail land—
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(4)

()

(6)

(7)
(8)

(@ the chief executive must give written notice of the
licence to the registrar of titles; and

(b) theregistrar of titles must record the licence against the
land, including any lease and sublease of the land, in the
appropriate register.

A licence under subsection (1) may be mortgaged,
sublicenced or transferred with the consent of the chief
executive.

Despite the Land Act 1994, chapter 4, part 4, the chief
executive of the department in which that Act is administered
can not issue a permit under that provision to occupy—

(@ light rail land to which a licence under subsection (1)
relates; or

(b) land on which light rail transport infrastructure to which
a licence under subsection (1) relates is, or is proposed
to be, situated.

Subsection (7) appliesif there is any inconsistency between—

(@ aloca government’s control of aroad under the Local
Government Act 1993, section 901 or the Local
Government Act 2009, section 60, other than for a
matter mentioned in section 357 or 358 of this Act; and

(b) aprovision of alicence under subsection (1).

To the extent of the inconsistency the provision of the licence
prevails.

In this section—
light rail land includes land—
(@ held by the chief executive on behalf of the State; and

(b) on which light rail transport infrastructure is, or is
proposed to be, situated.
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356 Development of light rail and light rail transport
infrastructure

(1) This section applies to the establishment of a light rail,
including al investigating, planning, maintaining, managing,
operating, and arranging for the light rail or for light rail
transport infrastructure for the light rail.

(2) Nothing in this chapter is intended to affect the operation of
the Planning Act to the extent that the establishment of the
light rail is development under that Act.

Part 4 Management of light rail land
and light rail transport
infrastructure

Division 1 Transport infrastructure interaction

357 Altering road levels by a local government

(1) The chief executive may require a local government having
control of aroad to alter the level of the road for—

(@ light rail transport infrastructure works; or
(b) the management or operation of alight rail.
(2) However, the chief executive—

(@ must consult with the local government about the nature
and extent of the alteration of the level of the road
before the alteration is started; and

(b) subject to an agreement between the chief executive and
the local government arising out of the consultation, pay
all reasonable costs incurred by the local government in
altering the road level.
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358

3)

The local government must comply with the chief executive's
requirements.

Permitted construction by local government of roads
over or under light rail land

D)

2

3)
(4)

()

Despite section 354(1), the chief executive may permit alocal
government to construct, maintain and operate a road located
on light rail land, consisting of —

(@) abridge or other structure allowing traffic to pass over
the level at which light rail vehicles use the light rail
land; or

(b) a structure alowing traffic to pass under the level at
which light rail vehicles use the light rail land.

However, if there is a light rail manager for a light rail
established on the light rail land, the chief executive must
consult with the light rail manager before deciding whether to
give the permission.

The permission may be given on reasonable conditions.

In deciding whether to give the permission, the chief
executive must consider the limiting effect the use of the road
is likely to have on the use of the light rail land for light rail
passenger services.

While the bridge or other structure is being used for the
road—

(@ none of the following has any duty or liability for the
road or its use or operation—

(i) thechief executive;

(i) if there is a light rail manager for a light rail
established on the light rail land, the manager;

(iii) if there is a light raill operator for a light rail
established on the light rail land, the operator; and
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(b) the road is taken to be a road of which the local
government has control under the Local Government
Act 2009, section 60; and
(c) theroad is taken to be a road under any Act about the
use of vehicles on aroad.
(6) Unlessthe chief executive and the local government otherwise

agree—

(@ the local government is responsible for maintaining the
road and the bridge or other structure; and

(b) if the bridge or other structure stops being used for the
road, the local government is responsible for the cost of
taking the bridge or other structure away and of
restoring the light rail land.

359 Designation of light rail land for use as road under local
government control

D)

(2)

3

(4)

Despite section 354(1), the chief executive may, by gazette
notice, designate light rail land described in the notice as light
rail land that is to be used as a road under a loca
government’ s control.

The chief executive must also—
(& giveacopy of the notice to the local government; and

(b) publish a copy of the notice in a newspaper circulating
generaly in the area of the light rail land.

If thereisalight rail manager for alight rail established on the
light rail land, the chief executive must consult with the light
rail manager before designating the light rail land under the
notice.

The land described in the notice must be land generally
suitable for both of the following—

(@) useasaroad;
(b) the operation of alight rail.
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360

()

(6)
(")

(8)

The notice may include directions with which the local
government must comply, including directions about the local
government’s exercise of powers under the Local Government
Act 2009 for roads it controls.

However, the chief executive must consult with the local
government before including any directions in the notice.

While the noticeisin force, the land described in the noticeis
taken to be—

(@ aroad of which the local government has control under
the Local Government Act 2009, section 60; and

(b) aroad under any Act about the use of vehicles on aroad.

However, in acting under the Local Government Act 20009,
section 60, the local government must comply with all
directions included in the notice, including the notice as
amended from time to time.

Designation of light rail land for use as State-controlled
road

D)

2

3)

(4)

()

Despite section 354(1), the Minister may, by gazette notice,
designate light rail land described in the notice as light rail
land to be used as a State-controlled road.

The Minister must also publish a copy of the notice in a
newspaper circulating generally in the area of the light rail
land.

If thereisalight rail manager for alight rail established on the
light rail land, the Minister must consult with the manager
before designating the light rail land under the notice.

The land described in the notice must be land generally
suitable for both of the following—

(@) useasa State-controlled road;
(b) theoperation of alight rail.

The notice may include operational arrangements applying to
the use of thelight rail land as a State-controlled road.
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(6)

Whilethe noticeisin force, theland described in the noticeis,
except to the extent provided for in the notice, taken to be—

(@ a State-controlled road for the provisions of this Act,
other than chapter 6, part 2, divison 1 and part 5,
divison 3, and of any other Act, applying to
State-controlled roads; and

(b) aroad under any Act about the use of vehicles on aroad.

360A Powers of chief executive for light rail transport
infrastructure works contracts etc.

D

2

3

(4)

The chief executive may, for the State, carry out or enter into
contracts with other persons for the carrying out of—

(@ light rail transport infrastructure works on alight rail or
on land that is intended to become alight rail; or

(b) workson land affected by alight rail or a proposed light
rail, including, for example, road works on aroad; or

(c) other works that contribute to the effectiveness and
efficiency of the light rail network; or

(d) theoperation of alight rail; or

(e) the operation of a public passenger service using light
rail transport infrastructure.

The chief executive, for the State, may enter into contracts
with other persons for light rail transport infrastructure works
to be carried out outside the State under an agreement
between the State and the other State concerned.

A contract with a local government under this section may
include arrangements about which powers of the loca
government are to be exercised by the chief executive, and
which are to be exercised by the local government, for the
light rail.

A local government may enter into a contract mentioned in
subsection (1) even though the contract relates to works or
operation outside the local government’s area.
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()

(6)

(7)

(8)
(9)

(10)

The chief executive, for the State, may carry out or enter into
contracts for works on or adjacent to alight rail at the request
of the owner of adjacent land on the basis that the owner
provides consideration, whether monetary or otherwise, as
agreed between the chief executive and the owner.

This section does not prevent the chief executive carrying out,
or entering into contracts for the carrying out, of light rall
transport infrastructure works of aminor or emergency nature.

In carrying out works or the operation of alight rail, the chief
executive must ensure that the carrying out is done on a price
competitive basis.

In entering into contracts under this section, the chief
executive must ensure that open competition is encouraged.

Subsection (8) does not apply to a contract with aperson if the
person is the sole invitee and enters into a price performance
contract with the chief executive.

The chief executive may arrange with another person for the
sharing by the chief executive with the other person of the cost
of—

(@ acquisition of land for light rail transport infrastructure;
or

(b) light rail transport infrastructure works on alight rail or
land that is intended to become alight rail; or

(c) workson land affected by alight rail or a proposed light
rail, including, for example, road works on aroad; or

(d) other works that contribute to the effectiveness and
efficiency of thelight rail network; or

(e) theoperation of alight rail; or
(f) the operation of a public passenger service using light
rail transport infrastructure;

including all necessary preliminary costs associated with the
acquisition, works or operation.
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361 No presumption of dedication of road

(1) Thissection appliesif the public useslight rail land as aroad,
or for access purposes other than as aroad.

(2) The light rail land does not at law, either because the use is
authorised or permitted by the chief executive or for another
reason, become dedicated to public use as aroad.

Division 2 Interfering with light rail transport
infrastructure

361A Definition for div 2
In this divison—

interfere with, light rail transport infrastructure, includes
carrying out works on the infrastructure.

362 Interfering with light rail transport infrastructure or works

(1) A person must not interfere with light rail transport
infrastructure or light rail transport infrastructure works,
unless—

(8 the person has the written approval of—

(i) for light rail transport infrastructure for light rail
for which there is a light rail manager—the
manager; or

@it) for light rail transport infrastructure works
constructed or maintained for, or that facilitate
operation of, light rail transport infrastructure for
light rail for which there is a light rail
manager—the manager; or

(iii) otherwise—the chief executive; or

(b) the interference is for the construction, maintenance or
operation of a road permitted under this part to be
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363

(2)

3)
(4)

(5)

(6)

constructed, maintained and operated across, over or
under the light rail transport infrastructure; or

(c) the interference is otherwise authorised under this Act
or another Act.

Maximum penalty—160 penalty units.

Subsection (1) applies even if the interference is for the
carrying out of functions that apart from subsection (1) are
lawful on light rail land that, under division 1, istaken to be—

(@ aroad of which alocal government has control under
the Local Government Act 2009, section 60; or

(b) a State-controlled road for provisions of any Act
applying to State-controlled roads.

An approval under subsection (1)(@) may be given on
reasonable conditions.

However, a light rail manager for a light rail may give the
approval only if the chief executive—

(@ has been consulted about the giving of the approval; and

(b) has approved all conditions to which the approva is
subject.

The person given the approva must comply with the
conditions of the approval.

Maximum penalty—40 penalty units.

Subsection (1) does not apply to the carrying out of urgent
maintenance of alight rail or light rail transport infrastructure.

Rectifying unauthorised interference

D

(2)

This section applies if a person (the identified person)
interferes with light rail transport infrastructure or light rail
transport infrastructure works in contravention of section
362(1).

If there is a light rail manager for a light rail established for
the light rail transport infrastructure or for light rail transport
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3

(4)

()

(6)

(7)

(8)
(9)

infrastructure to which the light rail transport infrastructure
works relate, the manager may give a written notice to the
identified person requiring the person to rectify the
interference within a stated reasonable time.

The light rail manager may give the identified person the
notice only if the chief executive—

(8 has been consulted about the giving of the notice; and
(b) has approved the terms of the notice.

If subsection (2) does not apply, the chief executive may give
awritten notice to the identified person requiring the person to
rectify the interference within a stated reasonable time.

The identified person must comply with a notice given under
subsection (2) or (4), unless the person has a reasonable
excuse.

Maximum penalty—40 penalty units.

If the identified person does not comply with the notice, the
person who gave the notice (the notifier) may rectify the
interference.

The identified person must pay the amount of the notifier's
reasonable costs of—

(@ rectifying the interference; or

(b) changing the way thelight rail transport infrastructure is
built, maintained or operated, or the way the light the
light rall transport infrastructure works are done,
because of the interference.

The notifier may recover the amount as a debt.

In this section—

rectify the interference includes the following—
() alter, dismantle or take away works,

(b) fix damage caused by the interference;
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(c) for interference involving the carrying out of works on
light rail transport infrastructure—rectify the effect of
the carrying out of the works.

Division 3 Public utility plant

364 Definitions for div 3
In this division—
light rail authority, for light rail land, means—

(@ if thereisalight rail manager for alight rail established,
or proposed to be established, on the light rail
land—each of the following—

(i) thechief executive;
(if) thelight rail manager; or
(b) otherwise—the chief executive.
light rail land includes land—
(@ held by the chief executive on behalf of the State; and

(b) on which light rail transport infrastructure is, or is
proposed to be, situated.

Note—

Information about projects and initiatives involving light rail land is
available on the department’s website at <www.tmr.gld.gov.au>.

365 Retention of ownership of public utility plant

(1) Thissection appliesif, immediately before the declaration of
land as light rail land under section 353, public utility plant is
located on the land.

(2) The declaration does not affect the ownership of the public
utility plant.
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367

Public utility plant on light rail land

D)

(2)

(3)
(4)

()

A public utility provider may do the following things on light
rail land—

(@ build, replace or take away, or ater, other than for
maintenance or repair, its public utility plant;

(b) maintain or repair, or alter, for maintenance or repair, its
public utility plant;

(c) take reasonable steps to stop obstruction or potential
obstruction to, or interference or potential interference
with, its public utility plant.

However, the provider may do things mentioned in subsection
(2) only if each light rail authority for the light rail land agrees
in writing.
A light rail authority must not unreasonably withhold
agreement.

Despite subsection (2), a public utility provider may, if acting
in the interests of public safety, carry out urgent maintenance
of its public utility plant on light rail land without the written
agreement of each light rail authority for the light rail land,
but only if the provider—

(@ makes al reasonable attempts to obtain each authority’s
oral agreement to the carrying out of the maintenance;
and

(b) whether or not each authority’s oral agreement is
obtained, acts as quickly as possible to advise each
authority of the details of the maintenance being carried
out.

Building or altering public utility plant does not affect the
ownership of the plant.

Chief executive must give provider information

If asked in writing by a public utility provider, the chief
executive must give the provider information about lines and
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368

369

levels for planned light rail transport infrastructure on light
rail land necessary to enable the provider to minimise possible
adverse affects of the establishment of the infrastructure on
the provider’s works.

Public utility provider to consult with light rail authority
before replacing public utility plant

D

2

If apublic utility provider proposes to replace the whole or a
substantial proportion of its public utility plant on light rall
land, the provider must, before seeking written agreement
under section 366, consult with each entity that is a light rall
authority for the light rail land.

The object of the consultation is to identify mutually
beneficial arrangements for the replacement of the public
utility plant, having regard to existing development plans for
thelight rail land.

Public utility provider to comply with light rail authority’s
agreement

D)

(2)

This section applies if, in relation to light rail land, a public
utility provider does something mentioned in section 366(1)
(the relevant action)—

(@ without the written or oral agreement of a light rail
authority required under section 366; or

(b) inaway inconsistent with an agreement with alight rail
authority for the light rail land; or

(c) inaway inconsistent with aregulation about how things
mentioned in section 366(1) are to be done.

If this section applies because of subsection (1)(a) or (b), the
light rail authority may, by written notice given to the public
utility provider, require the provider, at the provider's cost,
and within the time stated in the notice, to take action to
remedy the relevant action.
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3)

(4)
()

(6)

If this section applies because of subsection (1)(c), the chief
executive may, by written notice given to the public utility
provider, require the provider, a the provider's cost, and
within the time stated in the notice, to take action to remedy
the relevant action.

The time stated in a notice under subsection (2) or (3) must be
atimethat is reasonable in the circumstances.

If the provider does not comply with the notice, the light rail
authority giving the notice to the provider may arrange for
action the authority considers necessary to remedy the
relevant action.

The light rail authority’s reasonable expenses in arranging for
the action to be carried out is a debt payable by the provider to
thelight rail authority.

370 Chief executive may require public utility provider to alter
position of public utility plant

D)

(2)

The chief executive may require a public utility provider to
alter the position of the provider’s public utility plant on light
rail land if the chief executive considers that the plant will
interfere with the exercise of the chief executive' s powers for
thelight rail land.

The chief executive is responsible only for the cost of altering
the position of the public utility plant.

371 Information by public utility provider to light rail authority

D

(2)

If, in relation to public utility plant on light rail land, a public
utility provider does something mentioned in section 366(1),
the provider must prepare records adequately defining the
location of the plant.

A public utility provider owning public utility plant located on
light rail land must, if asked by a light rail authority for the
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light raill land, give the light rail authority information
adequately defining the location of the plant.

Maximum penalty for subsection (2)—40 penalty units.

372  Liability for damage caused by failure to comply with
request for information

(1) Thissection appliesif—
(@ alight rail authority for light rail land causes damage to
public utility plant located on the light rail land; and

(b) before the damage was caused, the light rail authority
had asked for information under section 371(2) from the
public utility provider owning the public utility plant;
and

(c) theprovider had not, within areasonable time, complied
with the request; and

(d) the damage was caused because of the failure to comply
with the request.

(2) Unlessthe light rail authority otherwise agrees, the authority
isnot liable for the damage.

373 Liability for damage caused by failure to give enough
detail about location of public utility plant

(1) Thissection appliesif—
(@ alight rail authority for light rail land cause damage to
public utility plant located on the light rail land; and

(b) information supplied to the light rail authority under
section 371(2) did not define in enough detail the
location of the plant; and

(c) the damage was caused because of the failure to define
in enough detail the location of the plant.

(2) Unlessthe light rail authority otherwise agrees, the authority
isnot liable for the damage.
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374

Liability for damage caused because of failure to comply
with light rail authority’s requirements

(1) Thissection appliesif—

(@
(b)

alight rail authority for light rail land causes damage to
public utility plant located on the light rail land; and

the damage was caused because the public utility
provider owning the plant did something mentioned in
section 366(1) in relation to the plant other than under
the light rail authority’s requirements under this
division.

Unless the light rail authority otherwise agrees, the authority
isnot liable for the damage.

Liability of public utility provider to pay additional
expenses incurred by light rail authority

(1) This section appliesif alight rail authority for light rail land
incurs additional expense in carrying out light rail transport
infrastructure works on the light rail land because a public
utility provider—

@
(b)
(©)

did not supply within a reasonable time information
asked for by the authority under section 371(2); or

in supplying information to the authority, did not define
in enough detail the location of public utility plant; or

did something mentioned in section 366(1) in relation to
public utility plant other than under the authority’s
requirements under this division.

The public utility provider is liable to pay the light rall
authority the additional expense.

Replacement or reconstruction of public utility plant

If the carrying out of light rail transport infrastructure works
by or for alight rail authority for light rail land requires taking
away or replacing public utility plant, the light rail authority

(2)
375

(2)
376

D
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can not be compelled to replace or reconstruct the plant in its
previous location and form.

(2) If the plant is replaced or reconstructed—

(@ it must be done under the light rail authority’s
requirements; and

(b) it must be at the authority’s expense, but the cost to the
authority of replacement or reconstruction may be
reduced by agreement between the authority and the
public utility provider owning the plant after taking into
account—

(i) theremaining life of the plant; and
(ii) the salvage or scrap value of the plant; and

(iii) additional expense incurred because of inaccurate
information supplied by the provider about the
location of the plant; and

(iv) additional expense incurred because the plant was
not constructed in accordance with the authority’s
requirements.

Division 4 Use of light rail or light rail
transport infrastructure

377  Trespass on light rail, light rail land, light rail transport
infrastructure or light rail transport infrastructure works
site
(1) A person must not, without reasonable excuse, be on a light

rail, light rail land, light rail transport infrastructure or light
raill transport infrastructure works site unless the person has
the relevant person’s permission to be on the light rail, light
rail land, light rail transport infrastructure or light rail
transport infrastructure works site.

Maximum penalty—40 penalty units.
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2)

3)

(4)

For subsection (1), permission may be given, for example—
(8 expressly, by—

(i) signs, structures, textured pavement or painted
lines designating points for vehicles or pedestrians
to cross the light rail, light rail land, light rail
transport infrastructure or light rail transport
infrastructure works site; or

(ii) signs designating the hours during which the light
rail, light rail land, light rail transport infrastructure
or light rail transport infrastructure works site may
be used by pedestrians to access a public passenger
service; or

(iii) signs, markings or signals designating a part of the
light rail, light rail land, light rail transport
infrastructure or light rail transport infrastructure
works site as being open to traffic or to a member
of the public to access a public passenger service;
or

(b) impliedly, by the absence of demarcation between
ordinary road and the light rail, light rail land, light rail
transport infrastructure or light rail transport
infrastructure works site.

Subsection (1) does not apply to a person who is on light rail
land if, under division 1, the light rail land is taken to be—

(@ aroad of which alocal government has control under
the Local Government Act 2009, section 60; or

(b) aState-controlled road.

A regulation may include rules about the use of a light rail,
light rail land, light rail transport infrastructure or light rail
transport infrastructure works site by—

(@ light rail vehicles; or

(b) persons having the permission of the chief executive to
be on the light rail, light rail land, light rail transport
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infrastructure or light rail transport infrastructure works
site.

(5) Inthissection—
light rail land includes land—

(@
(b)

held by the chief executive on behalf of the State; and
on which light rail transport infrastructure is situated.

light rail transport infrastructure works site means land on
which light rail transport infrastructure works are situated.

relevant person means—

(@

(b)

(©)

(d)

Division 4A

for alight rail, light rail land on which there is a light
rail, or light rail transport infrastructure used for a light
rail, for which there is a light rail manager—the
manager; or

for a light rail, light rail land or light rail transport
infrastructure to which paragraph (a) does not
apply—the chief executive; or

for a light rail transport infrastructure works site for
light rail transport infrastructure works relating to alight
rail for which there is a light raill manager—the
manager; or

for a light rail transport infrastructure works site to
which paragraph (c) does not apply—the chief
executive.

Franchised light rail

Subdivision 1 Preliminary

377A Objectives of division
The objectives of thisdivison are—
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(@

(b)

(©)

to assist and encourage private investment in the
construction, maintenance and operation of light rail
transport infrastructure; and

by the involvement of private investment, to enable light
rail transport infrastructure projects to be undertaken, or
public passenger services using light rail transport
infrastructure to be provided, at an earlier time than
would otherwise be possible; and

to provide an appropriate management structure for the
construction, maintenance and operation of light rail
transport infrastructure, or the operation of a public
passenger service using light rall transport
infrastructure, on acommercial basis.

Subdivision 2 Franchised light rail

377B Power to enter into light rail franchise agreements

(1) The Minister may, for the State, enter into an agreement (a
light rail franchise agreement) with a person under which, or
as part of which, the person is to invest in 1 or more of the

2)

following—

(@ worksfor, or associated with, establishing alight rail;
(b) designing light rail transport infrastructure;

(c) constructing light rail transport infrastructure;

(d) maintaining light rail transport infrastructure;

(e) managing light rail transport infrastructure;

(f) operating light rail transport infrastructure;

(g) operating a public passenger service using light rail

transport infrastructure.

The agreement must be consistent with—

(@

the coordination plan; and
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(b)
(©)
(d)

the objectives of this Act; and
the current transport infrastructure strategies; and

the obligations about government supported transport
infrastructure set out in section 9.

(3) The agreement may include, for example, provisions about
any or al of the following—

@
(b)

(©)
(d)
(€)
()
(9

(h)

the ownership of the light rail transport infrastructure;

the transfer of rights under the light rail franchise
agreement;

the granting of security in relation to the light rall
transport infrastructure;

charges for the use of the light rail transport
infrastructure;

administration charges in relation to the charges
mentioned in paragraph (d);

the safety and standard of the light rail transport
infrastructure;

for an agreement relating to operating a public
passenger service using light rall  transport
infrastructure—

(i) thelevel of the servicethat isto be provided; and

(ii) performance measures relating to the operation of
the service;

any other matter that the Minister considers necessary or
desirable in the circumstances.

377C Operating public passenger service under agreement
(1) Thissection appliesif alight rail franchise agreement relates
to operating a public passenger service using light rail
transport infrastructure.
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(2) The Transport Operations (Passenger Transport) Act 1994,
chapter 6 does not apply to the light rail franchise agreement
or the operation of the public passenger service.

(3) The Transport Operations (Passenger Transport) Regulation
2005, part 8 does not apply in relation to the operation of the
public passenger service or the operation of alight rail vehicle
for the service.

377D Tabling of light rail franchise agreements

(1) The Minister must table each light rail franchise agreement
and each amendment of a light rail franchise agreement in the
Legidlative Assembly as soon as practicable after it is entered
into.

(2) However, subsection (1) does not require the Minister to table
a part of alight rail franchise agreement or amendment of a
light rail franchise agreement if—

(@ the person with whom the State has entered the
agreement gives the Minister a written notice claiming
the part of the agreement or amendment should be
treated as confidential on the grounds of commercia
confidentiality; and

(b) the Minister reasonably considers the part of the
agreement or amendment would be—

(i) exempt information under the Right to Information
Act 2009; or

(i1) information disclosure of which could reasonably
be expected to cause a public interest harm as
mentioned in the Right to Information Act 2009,
schedule 4, part 4, item 7.

377E Report on operation of division

Each annual report of the department must include areport on
the operation of this division during the financial year to
which the report relates.
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377F Recovery of money

If alight rail franchise agreement provides that the Minister
may recover an amount from afranchisee, the amount may be
recovered as a debt payable by the franchisee to the State.

377G Rateability of land

D

(2)

A regulation may provide that light rail franchise agreement
land is not rateable land under the Local Government Act
1993 or Local Government Act 2009.

In this section—

light rail franchise agreement land means land on which is
situated a light rail or light rail transport infrastructure to
which alight rail franchise agreement applies.

377H Guarantees and undertakings

For giving guarantees or undertakings to a franchisee, the
Satutory Bodies Financial Arrangements Act 1982 sections
14, 16, 18, 19 and 20 and part 3, division 3 apply, with all
necessary changes and any changes prescribed under a
regulation, to the franchisee as if the franchisee were a
statutory body within the meaning of that Act.

Editor’s note—

Satutory Bodies Financial Arrangements Act 1982, sections 14
(Conditions precedent to financial arrangements and other matters), 16
(Guarantees for the State), 18 (Requirement for security), 19 (Guarantee
may include waiver of immunity and other provisions) and 20
(Guarantee not affected by transfer of liability) and part 3, division 3
(Consequencesif payment required under guarantee)
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Subdivision 3 Interface management

3771 Purpose of sdiv 3

The purpose of this subdivision is to provide for a regime for
dealing with light rail interface issues in light rail interface
management areas.

3773 Definitions for sdiv 3
In this subdivision—
light rail interface means an interface between—
(@ 1 or moreof the following—
(i) lightrail;
(i) lightrail land;
(iii) light rail transport infrastructure;
(iv) light rail transport infrastructure works; and
(b) either or both of the following—

(i) athing (including a building, another structure or
road) that is in the immediate vicinity of, or
otherwise affects or is affected by, a thing
mentioned in paragraph (a);

(i) aplace (including a building, another structure or
road) at, on or in which an activity that affectsor is
affected by a thing mentioned in paragraph (a) is
carried out.

light rail interface agreement see section 377K.

light rail interface issue means an issue that arises because of
alight rail interface.

Examples of issues that may be light rail interface issues—

* access to a thing located partly on land owned or occupied by
someone else
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access to athing that can only be accessed for a particular purpose
(for example, maintenance) by entering land owned or occupied by
someone else

shared responsibility for safety and maintenance of shared facilities

disruption of, or delaysin, carrying out activities at a place caused
by the presence of a thing, or carrying out of activities, at an
adjacent or nearby place

light rail interface management area means land or part of
land declared as a light rail interface management area under
section 377L.

light rail land includes land—

(@
(b)

held by the chief executive on behalf of the State; and
on which light rail transport infrastructure is situated.

377K Meaning and scope of light rail interface agreement

(1) A lightrail interface agreement is an agreement that provides
for the following—

(@
(b)
(©)
(d)

(e)
(f)
(9)

identifying light rail interface issues for the light rail
interface covered by the agreement;

measures for managing the identified light rail interface
issues, and implementing the measures,

the evaluation, testing and, if necessary, revision of the
measures mentioned in paragraph (b);

the roles and responsibilities of each party to the
agreement in relation to the measures mentioned in
paragraph (b);

the procedures by which each party will monitor
compliance with the obligations under the agreement;

a process for keeping the agreement under review and
how any review will be conducted and implemented;

enforcing rights or obligations under the agreement,
including, for example, a dispute resolution process.
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(2) Alight rail interface agreement—

(@

(b)

may provide for a matter by applying, adopting or
incorporating a matter contained in another document
(with or without modification); and

may consist of 2 or more documents.

(3) A light rail interface agreement must be consistent with—

(@

(b)

the objectives of this Act mentioned in section 2; and
the objectives of other transport laws.

377L Declaration of light rail interface management area

(1) The chief executive may, by gazette notice, declare land or
part of land to be alight rail interface management area if