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Evidence Act 1977
Part 1 Preliminary

(s 1]

Evidence Act 1977

[as amended by all amendments that commenced on or before 1 June 2010]

An Act to consolidate, amend and reform the law of evidence
and for related purposes

Part 1 Preliminary

1 Short title
This Act may be cited as the Evidence Act 1977.

2 Act binds Crown

This Act binds the Crown not only in right of the State of
Queensland but also, so far as the legislative power of
Parliament permits, the Crown in all its other capacities.

2A Notes in text
A note in the text of this Act is part of the Act.

3 Definitions
The dictionary in schedule 3 defines particular words used in
this Act.

4 Meaning of copy of document etc.

In this Act, any reference to a copy of a document includes—

(a) in the case of a document falling within paragraph (e)
but not paragraph (f) of the definition document in
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(b)

(©

(d)

schedule 3—a transcript of the sounds or other data
embodied therein; and

in the case of a document falling within paragraph (f)
but not paragraph (e) of that definition—a reproduction
or still reproduction of the image or images embodied
therein, whether enlarged or not; and

in the case of a document falling within both those
paragraphs—such a transcript together with such a
reproduction or still reproduction; and

in the case of a document not falling within the said
paragraph (f) of which a visual image is embodied in a
document falling within that paragraph—a reproduction
or still reproduction of that image, whether enlarged or
not;

and any reference to a copy of the material part of a document
shall be construed accordingly.

Meaning of document purporting to be of certain
character etc.

For the purposes of this Act a document, including any

instrument or part of an instrument, purports

(a)
(b)

(©

to be of a certain character; or

to have been produced or authenticated at a certain time,
in a certain manner, by a certain person or body, or by a
person having a certain qualification or occupying a
certain office; or

any other matter whatever;

if the document expressly or impliedly represents that matter
or a court can assume that matter from the contents of the
document or otherwise.

Page 14
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[s 6]
Part 2 Withesses
Division 1 Who may testify
6 Witnesses interested or convicted of offence

7

No person shall be excluded from giving evidence in any
proceeding on the ground—

(a) that the person has or may have an interest in the matter
in question, or in the result of the proceeding; or

(b) that the person has previously been convicted of any
offence.

Parties, their wives and husbands as withesses

(D

2)

Each of the parties to a proceeding (not being a criminal
proceeding) and a person on whose behalf such a proceeding
is brought or defended is competent and compellable to give
evidence on behalf of either or any of the parties to the
proceeding.

The husband or wife of a party to a proceeding (not being a
criminal proceeding) and the husband or wife of a person on
whose behalf such a proceeding is brought or defended is
competent and compellable to give evidence on behalf of
either or any of the parties to the proceeding.

Witnesses in a criminal proceeding

(1)

2)

In a criminal proceeding, each person charged is competent to
give evidence on behalf of the defence (whether that person is
charged solely or jointly with any other person) but is not
compellable to do so.

The husband or wife of an accused person in a criminal
proceeding is competent and compellable to give evidence in
the proceeding in any court, either for the prosecution or for
the defence, and without the consent of the accused.
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(3) In a criminal proceeding, a husband or wife is competent and
compellable to disclose communications made between the
husband and the wife during the marriage.

Division 1A Competency of witnesses and
capacity to be sworn
9 Presumption as to competency
(1) Every person, including a child, is presumed to be—
(a) competent to give evidence in a proceeding; and
(b) competent to give evidence in a proceeding on oath.
(2) Subsection (1) is subject to this division.
9A Competency to give evidence

(1) This section applies if, in a particular case, an issue is raised,
by a party to the proceeding or the court, about the
competency of a person called as a witness in the proceeding
to give evidence.

(2) The person is competent to give evidence in the proceeding if,
in the court’s opinion, the person is able to give an intelligible
account of events which he or she has observed or
experienced.

(3) Subsection (2) applies even though the evidence is not given
on oath.

9B Competency to give sworn evidence

(1

2)

This section applies if, in a particular case, an issue is raised,
by a party to the proceeding or the court, about the
competency of a person called as a witness in the proceeding
to give evidence on oath.

The person is competent to give evidence in the proceeding on
oath if, in the court’s opinion, the person understands that—

Page 16
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3)

(a)
(b)

the giving of evidence is a serious matter; and

in giving evidence, he or she has an obligation to tell the
truth that is over and above the ordinary duty to tell the
truth.

If the person is competent to give evidence in the proceeding
but is not competent to give the evidence on oath, the court
must explain to the person the duty of speaking the truth.

Note—

The Oaths Act 1867, section 17, makes provision for a person called as a
witness to make his or her solemn affirmation instead of being sworn.

9C Expert evidence about witness’s ability to give evidence

(1) This section applies to a proceeding if—

2)

(a)

(b)

(©)

under section 9A, the court is deciding whether a person
is able to give an intelligible account of events which he
or she has observed or experienced; or

under section 9B, the court is deciding whether a person
understands the matters mentioned in section 9B(2)(a)
and (b); or

the evidence of a child under 12 years is admitted.

Expert evidence is admissible in the proceeding about the
person’s or child’s level of intelligence, including the
person’s or child’s powers of perception, memory and
expression, or another matter relevant to the person’s or
child’s competence to give evidence, competence to give
evidence on oath, or ability to give reliable evidence.

9D Evidence admitted under s 9A

(1) Evidence admitted under section 9A that is written down as a
deposition is taken to be a deposition for all purposes.

(2) If evidence is admitted under section 9A—

(a)

the probative value of the evidence is not decreased only
because the evidence is not given on oath; and
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(b) a person charged with an offence may be convicted on
the evidence; and
(c) the person giving the evidence is liable to be convicted
of perjury to the same extent as if the person had given
the evidence on oath.
Division 1B Special provisions for child

withesses

9E Principles for dealing with a child withess

(1) Because a child tends to be vulnerable in dealings with a
person in authority, it is the Parliament’s intention that a child
who is a witness in a proceeding should be given the benefit of
special measures when giving the child’s evidence.

(2) The following general principles apply when dealing with a
child witness in a proceeding—

(a)

(b)

(c)

(d)

the child is to be treated with dignity, respect and
compassion;

measures should be taken to limit, to the greatest
practical extent, the distress or trauma suffered by the
child when giving evidence;

the child should not be intimidated in
cross-examination;

the proceeding should be resolved as quickly as
possible.

(3) In this section—

child means a child under 16 years.

Page 18
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Division 2 Privileges and obligations of
witnesses
10 Privilege against self-incrimination
(1) Nothing in this Act shall render any person compellable to

2)

answer any question tending to criminate the person.

However, in a criminal proceeding where a person charged
gives evidence, the person’s liability to answer any such
question shall be governed by section 15.

12 Admissibility of evidence as to access by husband or

wife

Notwithstanding anything contained in any Act or any rule of
law, neither the evidence of any person nor any statement
made out of court by any person shall be inadmissible in any
proceeding whatever by reason of the fact that it is tendered
with the object of proving, or that it proves or tends to prove,
that marital intercourse did or did not take place at any time or
during any period between that person and a person who is or
was the person’s wife or husband or that any child is or was,
or is not or was not, their legitimate child.

13 Compellability of parties and withesses as to evidence of
adultery

Notwithstanding anything in any Act or any rule of law, in any
proceeding whatever—

(a) a party shall not be entitled to refuse to answer any
interrogatory or to give discovery of documents;

(b) a witness, whether a party or not, shall not be entitled to
refuse to answer any question, whether relevant to any
issue or relating to credit merely;

on the ground solely that such answer or discovery would or
might relate to, or would tend or might tend to establish,
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adultery by that party or that witness, or by any other person
with that party or that witness, as the case may be.

Abolition of certain privileges

(1

2)

The following rules of law are hereby abrogated except in
relation to criminal proceedings, that is to say—

(a) the rule whereby, in any proceeding, a person can not be
compelled to answer any question or produce any
document or thing if to do so would tend to expose the
person to a forfeiture;

(b) the rule whereby, in any proceeding, a person other than
a party to the proceeding can not be compelled to
produce any deed or other document relating to the
person’s title to any land.

The rule of law whereby, in any civil proceeding, a party to
the proceeding can not be compelled to produce any
document relating solely to the party’s own case and in no
way tending to impeach that case or support the case of any
opposing party is hereby abrogated.

Division 3 Examination and cross-examination

15

of withesses

Questioning a person charged in a criminal proceeding

(1

2)

Where in a criminal proceeding a person charged gives
evidence, the person shall not be entitled to refuse to answer a
question or produce a document or thing on the ground that to
do so would tend to prove the commission by the person of
the offence with which the person is there charged.

Where in a criminal proceeding a person charged gives
evidence, the person shall not be asked, and if asked shall not
be required to answer, any question tending to show that the
person has committed or been convicted of or been charged
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with any offence other than that with which the person is there
charged, or is of bad character, unless—

(a) the question is directed to showing a matter of which the
proof is admissible evidence to show that the person is
guilty of the offence with which the person is there
charged;

(b) the question is directed to showing a matter of which the
proof is admissible evidence to show that any other
person charged in that criminal proceeding is not guilty
of the offence with which that other person is there
charged;

(c) the person has personally or by counsel asked questions
of any witness with a view to establishing the person’s
own good character, or has given evidence of the
person’s good character, or the nature or conduct of the
defence is such as to involve imputations on the
character of the prosecutor or of any witness for the
prosecution or of any other person charged in that
criminal proceeding;

(d) the person has given evidence against any other person
charged in that criminal proceeding.

(3) A question of a kind mentioned in subsection (2)(a), (b) or (c¢)
may be asked only with the court’s permission.

(4) If the proceeding is a trial by jury, an application for the
court’s permission under subsection (3) must be made in the
absence of the jury.

15A Questioning of withess as to certain convictions

A witness in any criminal or civil proceeding shall not be
asked and if asked shall not be required to answer any
question tending to show that the witness has committed or
been convicted of or been charged with any offence if, where
the witness has been convicted of the offence—
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(a) the conviction is one in relation to which a rehabilitation
period is capable of running pursuant to the Criminal
Law (Rehabilitation of Offenders) Act 1986; and

(b) in relation to the conviction the rehabilitation period
within the meaning of that Act is not running at the time
of the criminal or civil proceeding;

unless the permission of the court to ask the question has first
been obtained, such permission to be applied for in a trial by
jury in the absence of the jury.

16 Witness may be questioned as to previous conviction

Subject to this Act, a witness may be questioned as to whether
the witness has been convicted of any indictable or other
offence and upon being so questioned, if the witness either
denies the fact or refuses to answer, it shall be lawful for the
party so questioning to prove such conviction.

17 How far a party may discredit the party’s own witness

(D

2)

A party producing a witness shall not be allowed to impeach
the credit of the witness by general evidence of bad character
but may contradict the witness by other evidence, or (in case
the witness in the opinion of the court proves adverse) may by
leave of the court prove that the witness has made at other
times a statement inconsistent with the present testimony of
the witness.

However, before such last mentioned proof can be given, the
circumstances of the supposed statement sufficient to
designate the particular occasion must be mentioned to the
witness and the witness must be asked whether or not the
witness has made such statement.

18 Proof of previous inconsistent statement of withess

ey

If a witness upon cross-examination as to a former statement
made by the witness relative to the subject matter of the
proceeding and inconsistent with the present testimony of the
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witness does not distinctly admit that the witness has made
such statement, proof may be given that the witness did in fact
make it.

However, before such proof can be given, the circumstances
of the supposed statement sufficient to designate the particular
occasion must be mentioned to the witness and the witness
must be asked whether or not the witness has made such
statement.

19 Witness may be cross-examined as to written statement
without being shown it

(1)

(1A)

2)

A witness may be cross-examined as to a previous statement
made by the witness in writing or reduced into writing relative
to the subject matter of the proceeding without such writing
being shown to the witness.

However, if it is intended to contradict the witness by the
writing the attention of the witness must, before such
contradictory proof can be given, be called to those parts of
the writing which are to be used for the purpose of so
contradicting the witness.

A court may at any time during the hearing of a proceeding
direct that the writing containing a statement referred to in
subsection (1) be produced to the court and the court may
make such use in the proceeding of the writing as the court
thinks fit.

20 Cross-examination as to credit

(1

2)

The court may disallow a question as to credit put to a witness
in cross-examination, or inform the witness the question need
not be answered, if the court considers an admission of the
question’s truth would not materially impair confidence in the
reliability of the witness’s evidence.

In this section—

question as to credit, for a witness, means a question that is
not relevant to the proceeding except that an admission of the
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question’s truth may affect the witness’s credit by injuring the
witness’s character.

Improper questions

(1

2)

3)

“4)

The court may disallow a question put to a witness in
cross-examination or inform a witness a question need not be
answered, if the court considers the question is an improper
question.

In deciding whether a question is an improper question, the
court must take into account—

(a) any mental, intellectual or physical impairment the
witness has or appears to have; and

(b) any other matter about the witness the court considers
relevant, including, for example, age, education, level of
understanding, cultural background or relationship to
any party to the proceeding.

Subsection (2) does not limit the matters the court may take
into account in deciding whether a question is an improper
question.

In this section—

improper question means a question that uses inappropriate
language or is misleading, confusing, annoying, harassing,
intimidating, offensive, oppressive or repetitive.

Division 4 Evidence of special withesses

21A Evidence of special withesses

(1

In this section—
criminal organisation see the Criminal Code, section 1.

party includes a person who is present in court and is a
member, a representative (other than a legal representative) or
a nominee of an organisation that is a party to the proceeding.
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prescribed proceeding means a proceeding for, or an appeal
from an order made on, an application under the Criminal
Organisation Act 2009.

relevant matter, for a person, means the person’s age,
education, level of understanding, cultural background or
relationship to any party to the proceeding, the nature of the
subject matter of the evidence, or another matter the court
considers relevant.

serious criminal offence see the Criminal Organisation Act
2009, section 7 (Meaning of serious criminal offence).

special witness means—
(a) achild under 16 years; or
(b) aperson who, in the court’s opinion—

(i) would, as a result of a mental, intellectual or
physical impairment or a relevant matter, be likely
to be disadvantaged as a witness; or

(i1)) would be likely to suffer severe emotional trauma;
or

(ii1)) would be likely to be so intimidated as to be
disadvantaged as a witness;

if required to give evidence in accordance with the usual
rules and practice of the court; or

(c) a person who is to give evidence about the commission
of a serious criminal offence committed by a criminal
organisation or a member of a criminal organisation.

(1A) This section does not apply to a child to the extent division 4A
applies to the child.

(1B) A party to a proceeding or, in a criminal proceeding, the
person charged may be a special witness.

(2) Where a special witness is to give or is giving evidence in any
proceeding, the court may, of its own motion or upon
application made by a party to the proceeding, make or give 1
or more of the following orders or directions—
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(a)

(b)

(©)

(d)

(e)

®

in the case of a criminal or other prescribed
proceeding—that the person charged or other party to
the proceeding be excluded from the room in which the
court is sitting or be obscured from the view of the
special witness while the special witness is giving
evidence or is required to appear in court for any other
purpose;

that, while the special witness is giving evidence, all
persons other than those specified by the court be
excluded from the room in which it is sitting;

that the special witness give evidence in a room—
(1) other than that in which the court is sitting; and

(i1) from which all persons other than those specified
by the court are excluded;

that a person approved by the court be present while the
special witness is giving evidence or is required to
appear in court for any other purpose in order to provide
emotional support to the special witness;

that a video-taped recording of the evidence of the
special witness or any portion of it be made under such
conditions as are specified in the order and that the
video-taped evidence be viewed and heard in the
proceeding instead of the direct testimony of the special
witness;

another order or direction the court considers
appropriate about the giving of evidence by the special
witness, including, for example, any of the following—

(i) a direction about rest breaks for the special
witness;

(i) a direction that questions for the special witness be
kept simple;

(i11) a direction that questions for the special witness be
limited by time;

(iv) a direction that the number of questions for a
special witness on a particular issue be limited.
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(4) Subject to any order made pursuant to subsection (5), in any
criminal proceeding an order shall not be made pursuant to
subsection (2)(a), (b) or (c) excluding the person charged
from the room in which a special witness is giving evidence
unless provision is made, by means of an electronic device or
otherwise, for that person to see and hear the special witness
while the special witness is giving evidence.

(5) Where the making of a video-taped recording of the evidence
of a special witness is ordered pursuant to subsection (2)(e),
the court may further order that all persons other than those
specified by the court be excluded from the room in which the
special witness is giving that evidence.

(5A) However, any person entitled in the proceeding to examine or
cross-examine the special witness shall be given reasonable
opportunity to view any portion of the video-taped recording
of the evidence relevant to the conduct of that examination or
cross-examination.

(6) A video-taped recording under this section of evidence given
by a special witness, or a lawfully edited copy of the
recording—

(a) 1s as admissible as if the evidence were given orally in
the proceeding in accordance with the usual rules and
practice of the court; and

(b) 1is, unless the relevant court otherwise orders, admissible
in—

(i) any rehearing or retrial of, or appeal from, the
proceeding; or

(i) in the case of evidence given for a criminal
proceeding—

(A) another proceeding in the same court for the
relevant charge or for another charge arising
out of the same, or the same set of,
circumstances; or

(B) a civil proceeding arising from the
commission of the offence.
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(7) The room in which a special witness gives evidence pursuant
to an order made pursuant to subsection (2)(c) or (e) shall be
deemed to be part of the court in which the proceeding is
being held.

(8) If evidence is given, or to be given, in a proceeding on
indictment under an order or direction mentioned in
subsection (2)(a) to (e), the judge presiding at the proceeding
must instruct the jury that—

(a) they should not draw any inference as to the defendant’s
guilt from the order or direction; and

(b) the probative value of the evidence is not increased or
decreased because of the order or direction; and

(c) the evidence is not to be given any greater or lesser
weight because of the order or direction.

Division 4A Evidence of affected children

Subdivision 1 Preliminary

21AA Purposes of div 4A
The purposes of this division are—

(a) to preserve, to the greatest extent practicable, the
integrity of an affected child’s evidence; and

(b) to require, wherever practicable, that an affected child’s
evidence be taken in an environment that limits, to the
greatest extent practicable, the distress and trauma that
might otherwise be experienced by the child when
giving evidence.

21AB How purposes are to be achieved

To achieve the purposes of this division, the division
prescribes the following measures for an affected child when
giving evidence for a relevant proceeding—
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(a)

(b)

for a criminal proceeding—

@

(i)

(iii)

the child’s evidence is to be prerecorded in the
presence of a judicial officer, but in advance of the
proceeding;

if the measure in paragraph (a) can not be given
effect, the child’s evidence is to be given at the
proceeding, but with the use of an audio visual link
or with the benefit of a screen;

for a committal proceeding, the child’s evidence-in
chief is to be given only as a statement and,
ordinarily, the child is not to be called as a witness
for cross-examination;

for a civil proceeding, the child’s evidence is to be given
at the proceeding with the use of an audio visual link or
with the benefit of a screen.

21AC Definitions for div 4A

In this division—

affected child means a child who is a witness in a relevant
proceeding and who is not a defendant in the proceeding.

child see section 21AD.

civil proceeding arising from the commission of a relevant
offence does not include a proceeding for a domestic violence
order under the Domestic and Family Violence Protection Act

1989.

counsel includes solicitor.

defendant means—

(a)

(b)

in a criminal proceeding—a person charged with an
offence; or

in a civil proceeding arising from the commission of a
relevant offence—a person whose act or omission is
complained of.
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offence involving violence means an offence against any of
the following provisions of the Criminal Code—

. a provision of chapter 28

. a provision of chapter 29 other than section 317A, 318,
319, 321, 321A, 327, 329, 330, 333 or 334

. sections 335, 339, 340, 354, 354A and 355
. a provision of chapter 33A
. sections 363, 363A and 364.

offence of a sexual nature means an offence against any of
the following provisions of the Criminal Code—

. a provision of chapter 22 other than section 224, 225 or
226

. a provision of chapter 32.

parentage order relationship means a relationship arising
because of—

(a) a parentage order under the Surrogacy Act 2010; or

(b) an order of another Australian jurisdiction that
corresponds to a parentage order made under that Act.

preliminary hearing means a hearing under section 21AK.

prescribed relationship, between a child who is a witness in a
proceeding and a defendant in the proceeding, means any of
the following—

(a) a relationship, regardless of whether it is a half,
adoptive, step or parentage order relationship, where the
defendant is—

(i) aparent of the child; or
(i) a grandparent of the child; or
(iii) a brother or sister of the child; or

(iv) an uncle, aunt, nephew, niece or cousin of the
child;

Page 30

Reprint 9F effective 1 June 2010



Evidence Act 1977
Part 2 Witnesses

[s 21AD]

(b) arelationship arising because, at the time of the alleged
offence with which the defendant is charged, the
defendant lived in the same household as the child;

(c) arelationship arising because the defendant had the care
of, or exercised authority over, the child in a household
on a regular basis.

proceeding means any civil or criminal proceeding, including
a preliminary hearing.

relevant offence, in relation to a proceeding, means—
(a) an offence of a sexual nature; or

(b) an offence involving violence, if there is a prescribed
relationship between a child who is a witness in the
proceeding and a defendant in the proceeding.

relevant proceeding means—

(a) a criminal proceeding for a relevant offence, whether or
not the proceeding also relates to other offences; or

(b) a civil proceeding arising from the commission of a
relevant offence.

step relationship includes a relationship corresponding to a
step relationship arising because of cohabitation in a de facto
relationship or because of a foster relationship or a legal
arrangement.

21AD Meaning of child
(1) For the purposes of a proceeding for this division, a child is—
(a) if the proceeding is a criminal proceeding—
(1) an individual who is under 16 years when the first
of the following happens—
(A) the defendant in the proceeding is arrested;

(B) a complaint is made under the Justices Act
1886, section 42 in relation to the defendant
in the proceeding;
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(C) anotice to appear is served on the defendant
in the proceeding under the Police Powers
and Responsibilities Act 2000, section 382;
or

(1) an individual who is 16 or 17 years when the first
of the matters mentioned in subparagraph (i)
happens and who is a special witness; or

(b) if the proceeding is a civil proceeding arising from the
commission of a relevant offence—

(i) an individual who is under 16 years when the
proceeding starts; or

(i) an individual who is 16 or 17 years when the
proceeding starts and who is a special witness.

(2) An individual remains a child for the purposes of giving
evidence for a proceeding if the child gives evidence for the
proceeding at any time before the child turns 18 years.

Subdivision 2 Committal proceeding

21AE Application of sdiv 2

This subdivision applies to the taking of an affected child’s
evidence for a committal proceeding for a relevant offence,
whether or not the committal proceeding also relates to other
offences.

21AF Evidence-in-chief

(1) The affected child’s evidence-in-chief must be given as a
statement without the child being called as a witness.

(2) For this section, the Justices Act 1886, section 110A applies
with all necessary changes and as though a reference in that
section to a written statement included a reference to a
statement contained in a document as defined under schedule

3.
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(3) Also, for the purposes of applying the Justices Act 1886,
section 110A, that section is to be read with the following
changes—

(a) if  the child’s statement  is a  written
statement—subsections (4), (5)(a) and (d), (8) and (9) of
that section were omitted;

(b) if the child’s statement is not a written statement—

(i) subsections (4), (5), (8) and (9) of that section were
omitted; and
(i1) in subsection (13)—

(A) the words ‘read as evidence’ were omitted
and the words ‘received as evidence’ were
inserted in their place; and

(B) paragraph (a) were omitted.

(4) Further, for the purposes of applying the Justices Act 1886,
section 111, that section applies with all necessary changes
and is to be read as though, in subsections (1) and (2), the
words ‘read as evidence’ were omitted and the words
‘received as evidence’ were inserted in their place.

(5) In addition, for the purposes of applying the Criminal Law
Amendment Act 1892, section 4, that section applies with all
necessary changes and is to be read as though—

(a) a reference to a deposition included a reference to a
statement contained in a document; and

(b) a reference to the reading of a deposition that is not a
written statement included a reference to the showing of
a statement contained in a document.

(6) In this section—
statement means—
(a) a written statement; or

(b) a statement contained in a document.
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21AG Cross-examination

(1

2)

3)

“4)

The affected child may be cross-examined only if, under this
section, a magistrate requires a party to call the child as a
witness for that purpose.

The requirement may be made, on an application, by—

(a) amagistrate at a direction hearing under the Justices Act
1886, section 83A; or

(b) the magistrate presiding at the committal proceeding.

A magistrate at a direction hearing must not require the child
to be called as a witness for cross-examination unless the
magistrate is satisfied that—

(a) the party seeking to cross-examine the child has—

(1) 1identified an issue to which the proposed
questioning relates; and

(i) provided a reason why the evidence of the child is
relevant to the issue; and

(i11) explained why the evidence disclosed by the
prosecution does not address the issue; and

(iv) identified to the magistrate the purpose and general
nature of the questions to be put to the child to
address the issue; and

(b) the interests of justice can not adequately be satisfied by
leaving cross-examination of the child about the issue to
the trial.

The magistrate presiding at the committal proceeding must
not require the child to be called as a witness for
cross-examination unless the magistrate is satisfied that—

(a) the evidence before the court at the committal has
identified an issue to which the proposed questioning
relates that could not reasonably have been anticipated
before the committal; and

(b) the party making the application has—
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(1) provided a reason why the evidence of the child is
relevant to the issue; and

(i1) explained why the evidence before the court does
not address the issue; and

(i11) identified to the magistrate the purpose and general
nature of the questions to be put to the child to
address the issue; and

(c) the interests of justice can not adequately be satisfied by
leaving cross-examination of the child about the issue to
the trial.

(5) Without limiting the matters to which the magistrate may have
regard for subsection (3)(b) or (4)(c), the magistrate—

(a) must consider whether—
(1) the prosecution case is adequately disclosed; and
(i) the charge is adequately particularised; and

(b) must have regard to the vulnerability of children, the
general principles stated in section 9E and the
undesirability of calling a child as a witness for a
committal proceeding.

(6) The magistrate must give reasons for the magistrate’s decision
on the application.

(7) If, under this section, the magistrate requires a party to call the
child as a witness for cross-examination—

(a) the child’s evidence must be taken under subdivision 3
or 4; and

(b) when the magistrate decides the application, the
magistrate must decide whether the child’s evidence is
to be taken under subdivision 3 or under subdivision 4,
and how it is to be taken, and give a direction
accordingly.

(8) In deciding whether the child’s evidence is to be taken under
subdivision 3 or 4, and how it is to be taken, the magistrate
must have regard to the following—
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)

(a)

(b)

(c)

(d)

the distress or trauma likely to be suffered by the child
when giving evidence and the need to minimise the
child’s distress or trauma;

whether a local court has an audio visual link and, if not,
the availability of another appropriate place with
appropriate equipment and facilities for taking or
video-taping the child’s evidence under subdivision 3 or
4;

whether the parties would be  substantially
inconvenienced if the proceeding were to be adjourned
to another place mentioned in paragraph (b) that is not
within the same locality as the court;

the need for committal proceedings to be conducted
expeditiously.

In this section—

local court means—

(a)

(b)

in relation to a magistrate at a direction hearing—a court
at which the committal proceeding would ordinarily be
held; or

in relation to the magistrate presiding at the committal
proceeding—the court in which the committal
proceeding is being held or another court within the
court precincts.

magistrate, presiding at a committal proceeding, includes
Jjustices presiding at the proceeding.

21AH Limitation on cross-examination

(1) If the affected child is to be cross-examined, the party calling
the child may first ask the child questions for identifying the
child and establishing that the child made the statement
mentioned in section 21AF and the truthfulness of the
statement.

2)

The presiding magistrate or justices must not allow the child
to be cross-examined about an issue other than the issue in
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relation to which the child was required to be called unless the
magistrate or justices are satisfied as mentioned in section
21AG(3)(a) and (b) or section 21AG(4)(a) to (c), whichever is
relevant, in relation to the issue.

(3) Also, the presiding magistrate or justices—

(a) must not allow cross-examination to continue to the
extent it—

(i) does not appear relevant to an issue for which it
may be conducted; or

(i) consists of exploratory questions asked in the hope
of receiving any answer of any assistance to the
party  conducting  the  cross-examination,
commonly known as a ‘fishing expedition’; and

(b) must disallow a question that may be disallowed under
section 20 or 21.

(4) The child may be re-examined by the party calling the child.

Subdivision 3 Prerecording of affected child’s
evidence

21Al Application of sdiv 3

(1) This subdivision applies to taking an affected child’s
evidence—

(a) for a summary trial for a relevant offence; and
(b) for a trial on indictment for a relevant offence; and

(c) for a committal proceeding for a relevant offence, if a
magistrate or justices give a direction as mentioned in
section 21AG(7)(b) that the child’s evidence is to be
taken under this subdivision.

(2) However, this subdivision does not apply to an affected child
who is a witness for the defence.
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3)

Subsection (1) applies to a proceeding whether or not the
proceeding also relates to offences other than the relevant
offence.

21AJ Presentation of indictment

If the affected child’s evidence is to be taken for a trial on
indictment, the indictment must be presented before the
evidence can be taken under this subdivision.

21AK Video-taping of affected child’s evidence

(1)

2)

3)

“4)

&)

The affected child’s evidence must be taken and video-taped
at a hearing under this section (a preliminary hearing)
presided over by a judicial officer.

The video-taped recording must be presented—

(a) 1if taken for a committal proceeding—to the court at the
committal proceeding; or

(b) if taken for a trial—to the court at the trial.

To facilitate the operation of this section for the taking of the
child’s evidence in a proceeding, the judicial officer may order
that the preliminary hearing be conducted by audio visual
link.

The provisions of part 3A relating to the use of an audio visual
link in criminal proceedings apply for, and are not limited by,
subsection (3).

To facilitate the operation of this section for a trial, the judicial
officer must, if it is not practicable at the place of the trial to
take and video-tape the child’s evidence—

(a) adjourn the trial to an appropriately equipped place to
allow the evidence to be taken and video-taped; or

(b) make another order the judicial officer considers
appropriate including, for example, an order that the
preliminary hearing be conducted by audio visual link.
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(6)

(7

)

€))

If the taking and video-taping of the child’s evidence is done
at a place that is not a courtroom, the place is taken to be a
courtroom for all purposes for the preliminary hearing.

It does not matter whether or not the judicial officer presiding
and the counsel appearing at the preliminary hearing are the
same judicial officer presiding and counsel appearing at an
adjourned preliminary hearing or at the proceeding in which
the video-taped recording is presented to the court.

Also, it does not matter if, while the preliminary hearing is
conducted, the judicial officer, counsel, parties and witnesses
are at different places.

Example—

To facilitate the taking and video-taping of the affected child’s evidence,
the judicial officer directs that the child give the evidence by audio
visual link. The preliminary hearing is conducted while the judicial
officer, counsel and defendant are in a courtroom in a particular city and
the child is in a room in another city connected to the courtroom through
the audio visual link.

In this section—

appropriately equipped place, for the taking and video-taping
of an affected child’s evidence, means a court, or another
place that is not a court, that—

(a) is equipped to take and video-tape the child’s evidence;
and

(b) allows the defendant to see and hear the child while the
child is giving evidence, for example, through an audio
visual link.

evidence means evidence-in-chief or evidence given in
cross-examination or re-examination.

21AL Court to give directions for taking an affected child’s
evidence

(D)

The judicial officer presiding at the preliminary hearing may
make any order the judicial officer considers appropriate in
relation to taking and video-taping the affected child’s
evidence.
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2)

3)

“4)

&)

Without limiting subsection (1), the judicial officer may give
directions, with or without conditions, as to the conduct of the
preliminary hearing, including directions as to—

(a) whether the child is to be in the courtroom or a separate
room when the child’s evidence is being taken; and

(b) the persons who may be present in the same room as the
child when the child’s evidence is being taken.

Subsection (2)(b) is subject to section 21 AU.
Note—

Section 21 AU makes provision about the exclusion of persons while an
affected child witness is giving evidence in relation to a relevant
offence.

At the preliminary hearing—
(a) the defendant—

(i) must not be in the same room as the child when the
child’s evidence is being taken; but

(1)) must be capable of seeing and hearing the child
while the child is giving evidence; and

(b) subject to the judicial officer’s control, the child is to
give his or her evidence-in-chief and be cross-examined
and re-examined; and

(c) except as provided by this subdivision, the usual rules of
evidence apply.

The judicial officer may adjourn the hearing from time to time
until the taking and video-taping of the child’s evidence is
complete.

21AM Use of prerecorded evidence

(1)

A video-taped recording of the affected child’s evidence made
under this subdivision for a proceeding, or a lawfully edited
copy of the recording—
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2)

(a) 1s as admissible as if the evidence were given orally in
the proceeding in accordance with the usual rules and
practice of the court; and

(b) is, unless the relevant court otherwise orders, admissible
in—

(1) any rehearing or retrial of, or appeal from, the
proceeding; or

(i) another proceeding in the same court for the
relevant charge or for another charge arising out of
the same, or the same set of, circumstances; or

(ii1) a civil proceeding arising from the commission of
the relevant offence.

The admissibility of the recording or copy for a proceeding is
not affected only because the child turns 18 before the
evidence is presented at the proceeding.

21AN Giving of further evidence

(1

2)

3)

4

This section applies if the affected child has given evidence
under this subdivision for a proceeding and has been excused
from further attendance as a witness at the proceeding.

A party may apply to the court for an order that the child—

(a) give further evidence under this subdivision at another
preliminary hearing; or
(b) attend at the proceeding to give further evidence.

The court must not make the order unless satisfied that—

(a) if the child were giving evidence before a court in the
ordinary way, the child could be recalled to give further
evidence; and

(b) it would be in the interests of justice to make the order.

The court must not make an order that the child attend at the
proceeding to give further evidence unless satisfied it is not
possible or not practical for the child to give the further
evidence at another preliminary hearing.
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21A0 Court order that evidence not to be taken and recorded
under this sdiv

(1) This section applies if an affected child is to give evidence in a
criminal proceeding, other than a committal proceeding, for a
relevant offence.

(2) A party may apply to the court for an order that the child’s
evidence not be taken and video-taped under this subdivision.

(3) The court may make the order for good reason, having regard
to the child’s wishes and the purposes of this division.

Example—

If a courtroom or other place with facilities to take and video-tape the
affected child’s evidence is not likely to be available within a reasonable
time, the court may decide the child’s interests are better served by
dealing with the proceeding quickly rather than waiting for a courtroom
or other place with the necessary facilities to become available.

Subdivision 4 Taking of affected child’s evidence

using audio visual link or screen

21AP Application of sdiv 4

(1) This subdivision applies to taking an affected child’s
evidence—

(a)

(b)

(©

(d)

for a summary trial for a relevant offence, if the
evidence is not taken under subdivision 3; or

for a trial on indictment for a relevant offence, if the
evidence is not taken under subdivision 3; or

for a committal proceeding for a relevant offence, if a
magistrate or justices give a direction as mentioned in
section 21AG(7)(b) that the child’s evidence is to be
taken under this subdivision; or

for summary trial, trial on indictment or committal
proceeding for a relevant offence, if the child is ordered
under section 21 AN to attend at the proceeding to give
further evidence; or
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2)

(e) for a civil proceeding arising from the commission of a
relevant offence.

Subsection (1) applies to a proceeding whether or not the
proceeding also relates to offences other than the relevant
offence.

21AQ Audio visual links or screening arrangements must be
used

(1

2)

3)

“4)

&)

(6)

This section—
(a) applies subject to any order under section 21AR; and
(b) has effect despite the Criminal Code, section 617.

If there is an audio visual link within the court precincts, the
judicial officer presiding at the proceeding for the giving of
evidence by the affected child must direct that—

(a) the child give evidence outside the courtroom and the
evidence be transmitted to the courtroom by means of
the audio visual link; or

(b) while the child is giving evidence, the defendant be held
in a room apart from the courtroom and the evidence be

transmitted to that room by means of the audio visual
link.

It is not necessary that the place outside the courtroom at
which the child gives evidence under subsection (2)(a) be
within the court precincts.

If a direction is given under subsection (2)(a) or (b) and the
audio visual link enables video-taping, the child’s evidence
must be video-taped.

If a direction can not be given under subsection (2)(a) or (b), a
screen, one-way glass or other thing must be so placed in
relation to the child while he or she is giving evidence that the
child can not see the defendant.

A video-taped recording of the child’s evidence made under
this section, or a lawfully edited copy of the recording, is,
unless the relevant court otherwise orders, admissible in—
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(a) any rehearing or retrial of, or appeal from, the
proceeding; or

(b) another proceeding in the same court for the relevant
charge or for another charge arising out of the same, or
the same set of, circumstances; or

(c) a civil proceeding arising from the commission of the
relevant offence.

21AR Court may order that s 21AQ does not apply

(1

2)

3)

This section applies if—
(a) arelevant proceeding has been started in a court; and
(b) an affected child is to give evidence in the proceeding.

The party who is to call the child as a witness may apply to
the presiding judicial officer for an order that section 21AQ is
not to apply to the child.

The judicial officer may grant the application only if the
judicial officer is satisfied the child is able and wishes to give
evidence in the defendant’s presence without using an audio
visual link or a screen.

Subdivision 5 General

21AS Prosecutor or applicant to advise that an affected child is
to give evidence

(1)

2)

3)

The prosecutor or applicant in a relevant proceeding must
inform the court, before the proceeding starts, that an affected
child may give evidence in the proceeding.

For a trial on indictment, the prosecutor must inform the court
at the time the indictment is presented.

A failure to comply with subsection (1) or (2) does not prevent
an affected child’s evidence being taken or video-taped under
this division or affect the admissibility of the evidence.
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21AT Identification of persons or things by affected child

(1

(2)

3)

“4)

This section applies if an affected child is required to identify
a person, including the defendant, or thing when the child is
giving evidence.

The court may make the orders it considers appropriate to
ensure that the identification is carried out in a way that limits
the distress or trauma that might be suffered by the child when
making the identification.

Note—

See section 9E for the general principles to be applied when dealing
with a child witness.

The court must also decide at what point during the giving of
the child’s evidence the identification is to be made.

If an affected child is required to be in the defendant’s
presence for the purposes of identification, the child should
not be required to be in the defendant’s presence for the
identification for any longer than is necessary.

21AU Exclusion of public

(1)

2)

3)

“4)

This section applies if an affected child is to give evidence in
a relevant proceeding under this division.

If the child is to give evidence about an offence of a sexual
nature, the court must exclude from the room in which it is
sitting all persons other than essential persons while the child
is giving the evidence.

If the child is to give evidence other than in relation to an
offence of a sexual nature, the court must exclude from the
room in which it is sitting all persons other than essential
persons while the child is giving the evidence unless the court
is satisfied that the interests of justice require the evidence to
be heard in open court.

In this section—

essential person, for a proceeding, means any of the
following persons—

Reprint 9F effective 1 June 2010 Page 45



Evidence Act 1977
Part 2 Witnesses

[s 21AV]

(a) aparty to the proceeding and the party’s counsel;

(b) a Crown law officer or a person authorised by a Crown
law officer;

(c) the prosecutor;

(d) a person whose presence is, in the court’s opinion,
necessary or desirable for the proper conduct of the
proceeding;

(e) a support person for the child under section 21AV;

(f) a person who applies to the court to be present and
whose presence, in the court’s opinion—

(i) would serve a proper interest of the person; and

(ii)) would not be prejudicial to the child’s interests.

21AV Affected child entitled to support

(1)

2)

3)

“4)

&)

An affected child, while he or she is giving evidence in a
relevant proceeding, is entitled to have near to him or her a
person who may provide the child with support (a support
person).

A person may be the child’s support person only if the person
is approved by the court on application by the party proposing
to call the child.

The support person must be permitted to be in close proximity
to the child, and within the child’s sight, while the child is
giving evidence.

An affected child may, with the agreement of the court, waive
the entitlement to a support person under subsection (1).

The court must not agree to the waiver if the court considers
the waiver is not in the child’s best interests.

21AW Instructions to be given to jury

(D

This section applies to a proceeding on indictment if any of
the following measures is taken—
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(a)

(b)

(©

an affected child’s evidence is taken in a way provided
for under subdivision 3 or 4;

a person is excluded under section 21AU while an
affected child gives evidence;

an affected child has a support person under section
21AV while the child gives evidence.

(2) The judicial officer presiding at the proceeding must instruct
the jury that—

(a)

(b)

(©)

the measure is a routine practice of the court and that
they should not draw any inference as to the defendant’s
guilt from it; and

the probative value of the evidence is not increased or
decreased because of the measure; and

the evidence is not to be given any greater or lesser
weight because of the measure.

21AX Orders, directions and rulings concerning affected child
witnesses

(1) The court may make any orders or give any directions or
rulings it considers appropriate for this division on the court’s
own initiative or on an application made to the court by a
party to the proceeding.

(2) Subsection (1) does not limit the Criminal Code, section
590AA or the Justices Act 1886, section 83A.

Division 4B

Dealing with a recording

21AY Definitions for div 4B

In this division—

presiding judicial officer, in relation to a recording, means the
judicial officer presiding at—

(a)

the proceeding in which the recording is made; or

Reprint 9F effective 1 June 2010 Page 47



Evidence Act 1977
Part 2 Witnesses

[s 21AZ]

(b)

(©)

(d)

the proceeding in which the recording is presented or to
be presented; or

a hearing for giving a direction or ruling under the
Criminal Code, section 590AA; or

a direction hearing under the Justices Act 1886, section
83A.

recording means—

(a)

(b)

(©

a video-taped recording of a special witness’s evidence
made under section 21A; or

a video-taped recording of an affected child’s evidence
made under division 4A, subdivision 3 or subdivision 4;
or

a copy of a video-taped recording mentioned in
paragraph (a) or (b).

21AZ Approval to edit or otherwise change a recording

(1) An original recording must not be edited or otherwise
changed in any way.

2)

The presiding judicial officer may, on application, give
approval for a copy of an original recording to be edited or
changed in a stated way.

Example—

The presiding judicial officer may give approval for a copy of an
original recording to be edited to omit certain inadmissible material.

21AZA Court to give directions about the use or safe-keeping of
a recording

(1) The presiding judicial officer may make any order the judicial
officer considers appropriate about the use or safe-keeping of
a recording.

2)

Without limiting subsection (1), the presiding judicial officer
may give directions, with or without conditions, as to—
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3)

“4)

(a) the persons, or classes of persons, who are authorised to
have possession of a recording; and

(b) the giving up of possession of a recording.

The presiding judicial officer must have regard to the
following matters when deciding the persons, or classes of
persons, who are authorised to have possession of a
recording—

(a) the need for counsel involved in the proceeding to have
access to the recording;

(b) the need to ensure that persons authorised to have
possession of the recording are able to take appropriate
measures to ensure there is no unauthorised access to
the recording.

In this section—

use, of a recording, includes copying of the recording.

21AZB Unauthorised possession of, or dealing with, recording

(1

2)

A person commits an offence who, without authority—
(a) has arecording in his or her possession; or

(b) supplies, or offers to supply, a recording to any person;
or

(c) plays, copies or erases a recording or permits a person to
play, copy or erase a recording.

Maximum penalty—

(a) for an individual—100 penalty units or 2 years
imprisonment; or

(b) for a corporation—1000 penalty units.

A person has authority for subsection (1) only if the person
has the possession or does the thing mentioned in subsection

(H—

(a) in the case of a public official—for a purpose connected
with the proceeding for which the recording was made
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or any rehearing or retrial of, or appeal from, the
proceeding, or civil proceeding in which the recording
may be presented in evidence; or

(b) in any case—as authorised by a judicial officer under
section 21AZA.

21AZC Publishing a recording prohibited

(1)

2)

3)

A person must not publish all or part of a recording other than
with the approval of the relevant court and in accordance with
any condition attached to the court’s approval.

Maximum penalty—

(a) for an individual—100 penalty units or 2 years
imprisonment; or

(b) for a corporation—1000 penalty units.

An approval under subsection (1) may be given only in
exceptional circumstances.

In subsection (1)—

publish means disseminate to the public by radio or television
or otherwise by the transmission of light or sound.

relevant court means the court presiding at the proceeding or
preliminary hearing at which the recording is made or the
court of trial or appeal at which the recording is presented.

Division 5 Witness identity protection
Subdivision 1 Preliminary
21B  Purposes of div 5

The purposes of this division are—
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(a) to facilitate, for law enforcement purposes,
investigations in relation to criminal activity, including
investigations extending beyond Queensland, by—

(1) providing for the protection of the identity of
operatives; and

(1) facilitating the recognition of witness identity
protection certificates under corresponding laws;
and

(b) to facilitate investigations by the CMC in relation to
misconduct by providing for the protection of the
identity of operatives.

21C Definitions for div 5
In this division—
assumed name, of an operative, see section 21G(1)(a)(i).

chief executive officer, of a law enforcement agency,
means—

(a) for the CMC—the chairperson of the CMC; or

(b) for the police service—the commissioner of the police
service.

CMC means the Crime and Misconduct Commission
established under the Crime and Misconduct Act 2001 .

conduct includes any act or omission.

convicted means found guilty, or having a plea of guilty
accepted by a court, whether or not a conviction is recorded.

corresponding law means a law of another jurisdiction that is
declared under a regulation to correspond to this division.

corresponding witness identity protection certificate means a
certificate given under a corresponding law that corresponds
to section 21F.

court name, for an operative in relation to a proceeding,
means a name, other than the operative’s real name, or code
used to identify the operative in the proceeding.
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criminal activity means conduct that involves the commission
of an offence by 1 or more persons.

investigation means an investigation in relation to—

(a) criminal activity, including an investigation extending
beyond Queensland; or

(b) misconduct.

Jurisdiction means the Commonwealth or a State of the
Commonwealth.

law enforcement agency means—
(a) the CMC; or
(b) the police service.

misconduct see the Crime and Misconduct Act 2001, schedule
2.

operative means a person who is or was—

(a) a covert operative under the Crime and Misconduct Act
2001, chapter 3, part 6A; or

(b) a participant in an authorised operation under the Police
Powers and Responsibilities Act 2000, chapter 11; or

(c) an authorised person under the Police Powers and
Responsibilities Act 2000, chapter 12.

party, to a proceeding, means—

(a) for a criminal proceeding—the prosecutor and each
accused person; or

(b) for a civil proceeding—each person who is a party to the
proceeding; or

(c) for another proceeding—each person who has been
given leave to appear in the proceeding.

relevant court, for a proceeding, means the entity before
whom or which the proceeding is held or taken.

witness identity protection certificate means a certificate
given under section 21F.
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21D Application of div 5 to lawyer of party to a proceeding

For this division—

(a)

(b)

anything permitted to be done by a party to a proceeding
may be done by the party’s lawyer; and

any requirement to give something to, or notify, a party
to a proceeding is satisfied by giving the thing to, or
notifying, the party’s lawyer.

Subdivision 2 Witness identity protection

certificates for operatives

21E  Application of sdiv 2

(1) This subdivision applies to a proceeding in which an operative
is, or may be, required to give evidence obtained as an
operative.

(2) To remove any doubt, it is declared that this subdivision does
not affect the operation of the common law in relation to the
protection of the identity of a person who is not an operative
who gives or intends to give evidence in a proceeding.

21F Giving witness identity protection certificate

(1) The chief executive officer of a law enforcement agency may
give a witness identity protection certificate for an operative
of the agency in relation to a proceeding if—

()

(b)

the operative is, or may be required, to give evidence in
the proceeding; and

the chief executive officer is satisfied on reasonable
grounds that the disclosure in the proceeding of the
operative’s identity or where the operative lives is likely
to—

(i) endanger the safety of the operative or someone
else; or

(i) prejudice an investigation.

Reprint 9F effective 1 June 2010 Page 53



Evidence Act 1977
Part 2 Witnesses

[s 21G]

21G

2)

3)

“4)

The chief executive officer must make all reasonable enquiries
to enable him or her to find out the information required to be
included in the witness identity protection certificate under
section 21G.

A decision to give a witness identity protection certificate—
(a) 1is final; and

(b) can not be impeached for informality or want of form;
and

(c) can not be appealed against, reviewed, called into
question, quashed or invalidated in any court.

Subsection (3) does not prevent a decision to give a witness
identity protection certificate being called into question
during a proceeding of a disciplinary nature against the person
who made the decision.

Form of witness identity protection certificate

(D

A witness identity protection certificate for an operative of a
law enforcement agency in relation to a proceeding must be in
the approved form and state all of the following—

(a) if the operative—

(i) 1is known to a party to the proceeding or a party’s
lawyer by a name other than the operative’s real
name—that name (the assumed name); or

(i) 1is not known to any party to the proceeding or any
party’s lawyer by a name—the operative’s court
name for the proceeding;

(b) the period the operative was involved in the
investigation to which the proceeding relates;

(c) the name of the agency;
(d) the date of the certificate;

(e) a general description of the reasons for giving the
certificate;
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(f)  whether the operative has been convicted of an offence,
in Queensland or elsewhere, and, if so, particulars of
each offence;

(g) whether a charge against the operative for an offence is
outstanding, in Queensland or elsewhere, and, if so,
particulars of each charge;

(h) if the operative is, or was, a law enforcement officer—

(1) whether the operative has been found guilty of
professional misconduct and, if so, particulars of
each finding; and

(i1)) whether any allegation of professional misconduct
against the operative is outstanding and, if so,
particulars of each allegation;

(i) whether, to the knowledge of the person giving the
certificate, a court has made any adverse comment about
the operative’s credibility and, if so, particulars of the
comment;

() whether, to the knowledge of the person giving the
certificate, the operative has made a false representation
when the truth was required and, if so, particulars of the
representation;

(k) if there is anything else known to the person giving the
certificate that may be relevant to the operative’s
credibility—particulars of the thing.

(2) A witness identity protection certificate for an operative must
not contain information that may allow the operative’s
identity, or where the operative lives, to be revealed.

(3) For this section—

(a) acharge against a person for an offence is outstanding
until the charge is finally dealt with in any of the
following ways—

(1) the charge is withdrawn;
(i1) the charge is dismissed by a court;

(ii1) the person is discharged by a court;
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“4)

&)

(iv) the person is acquitted or convicted of the offence
by a court; and

(b) an allegation of professional misconduct against a
person is outstanding if the allegation has not been
finally dealt with.

The Criminal Law (Rehabilitation of Offenders) Act 1986
does not apply to the disclosure of information under
subsection (1)(f) or (g).

In this section—

charge, for an offence, means a charge in any form, including,
for example, the following—

(a) acharge on an arrest;

(b) a notice to appear served under the Police Powers and
Responsibilities Act 2000, section 382;

(c) acomplaint under the Justices Act 1886;

(d) a charge by a court under the Justices Act 1886, section
42(1A), or another provision of an Act;

(e) an indictment.

Jalse representation does not include a representation made
under—

(a) an authority, or a corresponding authority, under the
Police Powers and Responsibilities Act 2000, chapter 11
or 12; or

(b) an approval under the Crime and Misconduct Act 2001,
chapter 3, part 6A.

law enforcement officer means—

(a) a commission officer under the Crime and Misconduct
Act 2001 ; or

(b) apolice officer.
professional misconduct means—

(a) misconduct under the Crime and Misconduct Act 2001,
or
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(b)

misconduct or a breach of discipline under—
(1) the Police Service Administration Act 1990;, or

(i) a law of another jurisdiction, or a foreign country,
that corresponds to the Police Service
Administration Act 1990.

21H Filing and notification

(1) If the chief executive officer of a law enforcement agency
gives a witness identity protection certificate for an operative
in relation to a proceeding, the agency must—

(a)

(b)

file the certificate with the relevant court for the
proceeding before the operative gives evidence in the
proceeding; and

if the agency 1is the police service—give to the
chairperson of the CMC a copy of the certificate and
notice of the date it was filed.

(2) Also, the law enforcement agency must give a copy of the
witness identity protection certificate to each party to the
proceeding at least 14 days, or the shorter period agreed to by
a party, before the day the operative is to give evidence.

(3) The relevant court may order the law enforcement agency to
give a copy of the witness identity protection certificate to
someone else stated in the order.

211 Effect of withess identity protection certificate

(1) This section applies if—

(a)

(b)

a witness identity protection certificate for an operative
in relation to a proceeding is filed under section
21H(1)(a); and

either—

(i) a copy of the certificate is given to each party
under section 21H(2) and to each person, if any,
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stated in an order under section 21H(3) for the
certificate; or

(i1) the relevant court for the proceeding gives leave for
this section to apply despite noncompliance with
section 21H(2) or (3).

(2) If this section applies—

(a)

(b)

the operative may give evidence in the proceeding under
the assumed name, or court name, stated in the
certificate; and

subject to section 21 K—

(1) a question must not be asked of a witness,
including the operative, that may lead to the
disclosure of the operative’s identity or where the
operative lives; and

(i1)) a witness, including the operative, can not be
required to, and must not, answer a question, give
evidence or provide information that discloses, or
may lead to the disclosure of, the operative’s
identity or where the operative lives; and

(i11) a person involved in the proceeding must not make
a statement that discloses, or may lead to the
disclosure of, the operative’s identity or where the
operative lives.

(3) For this section, a person involved in a proceeding includes

the following—

(a) the relevant court;

(b) a party to the proceeding;

(c) aperson given leave to be heard or make submissions in
the proceeding;

(d) a lawyer representing a person mentioned in paragraph
(b) or (c) or a lawyer assisting the court in the
proceeding;

(e) any other officer of the court or person assisting the

court in the proceeding;
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21J

21K

(f) a person acting in the execution of any process or the
enforcement of any order in the proceeding.

Orders to protect operative’s identity etc.

(1

2)

3)

The court with which a witness identity protection certificate
is filed may make any order it considers necessary or
desirable—

(a) to protect the identity of the operative for whom the
certificate is given; or

(b) to prevent the disclosure of where the operative lives.
Examples of orders—
e an order prohibiting sketching of the operative

e an order that the operative give evidence in the absence of the
public

A person commits an offence if—

(a) the person knows that, or is reckless as to whether, an
order has been made under subsection (1); and

(b) the person intentionally, knowingly or recklessly
contravenes the order.

Maximum penalty—2 years imprisonment.

Subsection (2) does not limit the court’s power to punish for
contempt.

Disclosure of operative’s identity etc. despite certificate

(1

2)

This section applies if a witness identity protection certificate
for an operative in relation to a proceeding is filed with a
court.

A party to the proceeding, or a lawyer assisting the court in
the proceeding, may apply to the court—

(a) forleave—
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3)

“4)

&)

(6)

(b)

(i) to ask a question of a witness, including the
operative, that may lead to the disclosure of the
operative’s identity or where the operative lives; or

(1) for a person involved in the proceeding to make a
statement that discloses, or may lead to the
disclosure of, the operative’s identity or where the
operative lives; or

for an order requiring a witness, including the operative,
to answer a question, give evidence or provide
information that discloses, or may lead to the disclosure
of, the operative’s identity or where the operative lives.

The court may—

(a)

(b)

give leave for the party or lawyer to do anything
mentioned in subsection (2)(a); or

make an order requiring a witness to do anything
mentioned in subsection (2)(b).

However, the court must not give leave or make an order
unless satisfied about each of the following—

(a)

(b)

(©)

there is evidence that, if accepted, would substantially
call into question the operative’s credibility;

it would be impractical to test properly the credibility of
the operative without allowing the risk of disclosure of,
or disclosing, the operative’s identity or where the
operative lives;

it is in the interests of justice for the operative’s
credibility to be able to be tested.

If there is a jury in the proceeding, the application must be
heard in the absence of the jury.

Unless the court considers that the interests of justice require
otherwise, the court must be closed when—

(a)
(b)

the application is made; and

if leave is given or an order is made—the question is
asked and answered, the evidence is given, the
information is provided or the statement is made.
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(7

8)

)

(10)

(11)

The court must make an order suppressing the publication of
anything said when—

(a) the application is made; and

(b) 1if leave is given or an order is made—the question is
asked and answered, the evidence is given, the
information is provided or the statement is made.

Nothing in subsection (7) prevents the taking of a transcript of
court proceedings, but the court may make an order for how
the transcript is to be dealt with, including an order
suppressing its publication.

The court may make any other order it considers appropriate
to protect the operative’s identity or to prevent the disclosure
of where the operative lives.

A person commits an offence if—

(a) the person knows that, or is reckless as to whether, an
order has been made under subsection (7), (8) or (9);
and

(b) the person intentionally, knowingly or recklessly
contravenes the order.

Maximum penalty—?2 years imprisonment.

Subsection (10) does not limit the court’s power to punish for
contempt.

21KA Directions to jury

(D

2)

This section applies if—

(a) a witness identity protection certificate for an operative
in relation to a proceeding is filed with a court; and

(b) there is a jury in the proceeding; and
(c) the operative gives evidence.

The court must, unless it considers it inappropriate, direct the
jury not to give the operative’s evidence any more or less
weight, or draw any adverse inferences against the defendant
or another party to the proceeding, because—
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(a) there is a witness identity protection certificate for the
operative; or

(b) the court has made an order under section 21J or section
21K(7), (8) or (9).

21KB Witness identity protection certificate—cancellation

(1

2)

3)

This section applies if the chief executive officer of a law
enforcement agency gives a witness identity protection
certificate for an operative of the agency in relation to a
proceeding.

The chief executive officer must cancel the witness identity
protection certificate if the chief executive officer considers
that it is no longer necessary or appropriate to prevent the
disclosure of the operative’s identity or where the operative
lives.

If the chief executive officer cancels the certificate after it has
been filed with a court, the chief executive officer must
immediately give written notice of the cancellation to the
court and each party to the proceeding.

21KC Permission to give information disclosing operative’s
identity etc.

(1)

2)

3)

This section applies if the chief executive officer of a law
enforcement agency gives a witness identity protection
certificate for an operative of the agency in relation to a
proceeding.

The chief executive officer may, in writing, permit a person to
give information, otherwise than in the proceeding, that
discloses, or may lead to the disclosure of, the operative’s
identity or where the operative lives if the chief executive
officer considers it necessary or appropriate for the
information to be given.

The permission must state—

(a) the name of the person who may give the information;
and
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(b)

(©)

the name of the person to whom the information may be
given; and

the information that may be given.

(4) The permission also may state how the information may be
given.

21KD Disclosure offences

(1) A person commits an offence if—

2)

(a)

(b)

(c)

(d)

(e)

a witness identity protection certificate for an operative
in relation to a proceeding has been given; and

the person knows that, or is reckless as to whether, the
certificate has been given; and

the person intentionally, knowingly or recklessly does
something (the disclosure action) that discloses, or is
likely to lead to the disclosure of, the operative’s identity
or where the operative lives; and

the person knows that, or is reckless as to whether, the
certificate had not been cancelled under section 21KB
before the person does the disclosure action; and

the person knows that, or is reckless as to whether, the
disclosure action is not—

(i) authorised by leave or an order under section 21K;
or

(i) permitted under section 21KC.

Maximum penalty—?2 years imprisonment.

A person commits a crime if the person commits an offence
against subsection (1) in circumstances in which the person—

(a)

(b)

intends to endanger the health or safety of any person or
prejudice the effective conduct of an investigation; or

knows that, or is reckless as to whether, the disclosure
action—
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(1) endangers or will endanger the health or safety of
any person; or

(i) prejudices or will prejudice the effective conduct
of an investigation.

Maximum penalty—10 years imprisonment.

21KE Review of giving of witness identity protection certificate
by police service

(1)

(2)

3)

“4)

This section applies to a witness identity protection certificate
filed with a court by the police service.

As soon as practicable after the end of the proceeding in
which the witness identity protection certificate is filed by the
police service, the commissioner of the police service must
give the chairperson of the CMC notice of the date the
proceeding to which the certificate relates ended.

The chairperson of the CMC must—

(a) review the giving of the witness identity protection
certificate as soon as practicable after the end of the
proceeding to which the certificate relates and, in any
event, within 3 months after the end of the year in which
the certificate is filed; and

(b) consider whether, in the circumstances, it was
appropriate to give the certificate; and

(c) if the chairperson considers it was inappropriate to give
the certificate, notify whichever of the following is
relevant of that fact as soon as practicable—

(1) each party to the proceeding;
(i) alawyer assisting the court.

The commissioner of the police service, if asked by the
chairperson of the CMC, must give the chairperson—

(a) all the information the police service used for deciding
to give the witness identity protection certificate; and
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&)

(b) particulars relating to each person to whom a copy of
the certificate was given under section 21H(2) or (3).

The chairperson of the CMC must give a copy of any report
on the review to the commissioner of the police service as
soon as practicable after the report is completed.

21KF Giving information about witness identity protection
certificates

)

2)

As soon as practicable after the end of each financial year, the
chief executive officer of a law enforcement agency, other
than the CMC, must give to the chairperson of the CMC a
written report containing all of the following information for
the financial year—

(a) the number of witness identity protection certificates
given by the chief executive officer;

(b) the basis on which the chief executive officer was
satisfied about the matters mentioned in section
21F(1)(b) for each certificate;

(c) if leave was given or an order made under section 21K
in a proceeding in which a witness identity protection
certificate for an operative of the agency was
filed—details of the proceeding that relate to the leave
or order;

(d) if a witness identity protection certificate was cancelled
under section 21 KB—the reasons for the cancellation;

(e) if a permission was given under section 21KC—the
reasons for giving the permission;

(f) any other information relating to witness identity
protection certificates and the administration of this
division that the chairperson of the CMC considers
appropriate.

The report must not include information that discloses, or may
lead to the disclosure of, an operative’s identity, or where the
operative lives, unless the witness identity protection
certificate for the operative has been cancelled.
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21KG Report about witness identity protection certificates

(1) The CMC must include in its annual report for a financial year
the following information about witness identity protection
certificates given under this division in the financial year—

(a) the number of witness identity protection certificates
given by each chief executive officer;

(b) the basis on which the chief executive officer was
satisfied about the matters mentioned in section
21F(1)(b) for each certificate;

(c) if leave was given or an order made under section 21K
in a proceeding in which a witness identity protection
certificate was filed—details of the proceeding that
relate to the leave or order;

(d) if a witness identity protection certificate was cancelled
under section 21KB—the reasons for the cancellation;

(e) if a permission was given under section 21KC—the
reasons for giving the permission;

(f) any other information relating to witness identity
protection certificates and the administration 