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Information about this reprint

These rules are reprinted as at 12 September 2008. The reprint shows the law as amended
by all amendments that commenced on or before that day (Reprints Act 1992 s 5(c)).

The reprint includes a reference to the law by which each amendment was made—see list
of legislation and list of annotations in endnotes. Also see list of legislation for any
uncommenced amendments.

Minor editorial changes allowed under the provisions of the Reprints Act 1992 mentioned
in the following list have also been made to—

. use different spelling consistent with current drafting practice (s 26(2))

. use standard punctuation consistent with current drafting practice (s 27)

. use aspects of format and printing style consistent with current drafting practice
(s 35)

. correct minor errors (s 44).

This page is specific to this reprint. See previous reprints for information about earlier
changes made under the Reprints Act 1992. A table of reprints is included in the endnotes.

Also see endnotes for information about—

. when provisions commenced

. editorial changes made in the reprint, including table of corrected minor errors
. editorial changes made in earlier reprints.

Spelling

The spelling of certain words or phrases may be inconsistent with other reprints because
of changes made in various editions of the Macquarie Dictionary (for example, in the
dictionary, ‘lodgement’ has replaced ‘lodgment’).

Dates shown on reprints

Reprints dated at last amendment All reprints produced on or after 1 July 2002,
authorised (that is, hard copy) and unauthorised (that is, electronic), are dated as at the last
date of amendment. Previously reprints were dated as at the date of publication. If an
authorised reprint is dated earlier than an unauthorised version published before 1 July
2002, it means the legislation was not further amended and the reprint date is the
commencement of the last amendment.

If the date of an authorised reprint is the same as the date shown for an unauthorised
version previously published, it merely means that the unauthorised version was published
before the authorised version. Also, any revised edition of the previously published
unauthorised version will have the same date as that version.

Replacement reprint date If the date of an authorised reprint is the same as the date
shown on another authorised reprint it means that one is the replacement of the other.

Revised edition indicates further material has affected existing material. For example—
. a correction

. a retrospective provision

. other relevant information.
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Uniform Civil Procedure Rules 1999
Chapter 1 Preliminary

[r1]

Uniform Civil Procedure Rules 1999

[as amended by all amendments that commenced on or before 12 September
2008]

Chapter 1 Preliminary

1 Short title
These rules may be cited as the Uniform Civil Procedure
Rules 1999.

2 Commencement

These rules commence on 1 July 1999.
Editor’s note—

The Rules of the Supreme Court, the Supreme Court (Admiralty) Rules
1988, Rules under and in pursuance of the Reciprocal Enforcement of
Judgments Act 1959, the District Court Rules 1968, and the Magistrates
Courts Rules 1960 expired at the end of 30 June 1999—Supreme Court
of Queensland Act 1991, section 118B and Acts Interpretation Act 1954,
section 18. The Uniform Civil Procedure Rules 1999 commenced at the
beginning of 1 July 1999—section 2 and Acts Interpretation Act 1954,
section 15B.

3 Application

(1) Unless these rules otherwise expressly provide, these rules
apply to civil proceedings in the following courts—

. the Supreme Court
. the District Court

. Magistrates Courts.
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4

5

2)

In a provision of these rules, a reference to the court is a
reference to the court mentioned in subrule (1) that is
appropriate in the context of the provision.

Dictionary

The dictionary in schedule 4 defines terms used in these rules.

Philosophy—overriding obligations of parties and court

(1)

2)

3)

4

The purpose of these rules is to facilitate the just and
expeditious resolution of the real issues in civil proceedings at
a minimum of expense.

Accordingly, these rules are to be applied by the courts with
the objective of avoiding undue delay, expense and
technicality and facilitating the purpose of these rules.

In a proceeding in a court, a party impliedly undertakes to the
court and to the other parties to proceed in an expeditious
way.

The court may impose appropriate sanctions if a party does
not comply with these rules or an order of the court.
Example—

The court may dismiss a proceeding or impose a sanction as to costs, if,
in breach of the implied undertaking, a plaintiff fails to proceed as
required by these rules or an order of the court.

Names of all parties to be used

)

The following documents filed in a proceeding must include
the names of all of the parties to the proceeding—

(a) an originating process;

(b) a document to be served on a person not a party to the
proceeding;

(c) afinal order.
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(2) Other documents in a proceeding may include an abbreviation
of the title of the proceeding sufficient to identify the
proceeding.

(3) If the parties to a proceeding change, the names of the parties
on each document filed after the change must reflect the state
of the parties after the change.

7 Extending and shortening time

(1) The court may, at any time, extend a time set under these rules
or by order.

(2) If a time set under these rules or by order, including a time for
service, has not ended, the court may shorten the time.

Editor’s note—

A time allowed or provided for under these rules is calculated according
to the Acts Interpretation Act 1954, section 38 (Reckoning of time).

Chapter 2 Starting proceedings

Part 1 Starting proceedings
8 Starting proceedings
(1) A proceeding starts when the originating process is issued by
the court.

(2) These rules provide for the following types of originating

process—
. claim

. application

. notice of appeal

. notice of appeal subject to leave.
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10

11

12

(3) An application in, about or pending the trial, hearing or
outcome of a proceeding is not an originating process.

Editor’s note—

This is commonly called an interlocutory application.

Claim compulsory

A proceeding must be started by claim unless these rules
require or permit the proceeding to be started by application.

Application compulsory

A proceeding must be started by application if an Act or these
rules require or permit a person to apply to a court for an order
or another kind of relief and—

(a)

(b)

the Act or rules do not state the type of originating
process to be used; or

a type of originating process (other than a claim or
application) is required or permitted under a law.

Application permitted

A proceeding may be started by application if—

(a)

(b)

(©)

the only or main issue in the proceeding is an issue of
law and a substantial dispute of fact is unlikely; or

there is no opposing party to the proceeding or it is not
intended to serve any person with the originating
process; or

there is insufficient time to prepare a claim because of
the urgent nature of the relief sought.

Oral application permitted

A court may allow a proceeding to be started by oral
application by a counsel or solicitor for an applicant if—
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(a) urgent relief is sought; and

(b) the counsel or solicitor undertakes to file an application
within the time directed by the court; and

(c) the court considers it appropriate having regard to all
relevant circumstances.

13 Proceeding incorrectly started by claim

(1)

2)

This rule applies if the court considers a proceeding started by
claim should have been started by application or may more
conveniently continue as if started by application.

The court may—

(a) order that the proceeding continue as if started by
application; and

(b) give the directions the court considers appropriate for
the conduct of the proceeding; and

Editor’s note—

See rule 367 (Directions).

(c) make any other order the court considers appropriate.

14 Proceeding incorrectly started by application

(D

2)

This rule applies if the court considers a proceeding started by
application should have been started by claim or may more
conveniently continue as if started by claim.

The court may—

(a) order that the proceeding continue as if started by claim;
and

(b) give the directions the court considers appropriate for
the conduct of the proceeding; and
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(©

(d)

if the court considers it appropriate—order that any
affidavits filed in the proceeding be treated as pleadings,
alone or supplemented by particulars; and

make any other order the court considers appropriate.

15 Registrar may refer issue of originating process to court

(1) If the registrar considers an originating process appears to be
an abuse of the process of the court or frivolous or vexatious,
the registrar may refer the originating process to the court
before issuing it.

(2) The court may direct the registrar—

(a)
(b)

to issue the originating process; or

to refuse to issue the originating process without leave
of the court.

16 Setting aside originating process

The court may—

(a)

(b)
(©
(d)

(e)
()
(g
(h)

declare that a proceeding for which an originating
process has been issued has not, for want of jurisdiction,
been properly started; or

declare that an originating process has not been properly
served; or

set aside an order for service of an originating process;
or

set aside an order extending the period for service of an
originating process; or

set aside an originating process; or
set aside service of an originating process; or
stay a proceeding; or

set aside or amend an order made under rule 127; or
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@

make another order the court considers appropriate.

Editor’s note—

See also rule 373 (Incorrect originating process).

Part 2

Rules about originating
process

17 Contact details and address for service

(1) A plaintiff or applicant must ensure—

(a)

if the plaintiff or applicant intends to act personally, the
following details are on the originating process before it
is issued—

@

(i)

(i)

(iv)

)

the residential or business address of the plaintiff
or applicant;

for a proceeding in the Supreme Court or the
District Court—if the address specified under
subparagraph (i) is more than 30km from the
issuing registry, an address not more than 30km
from the registry or another address approved by
the court as the address for service;

the telephone number (if any) of the plaintiff or
applicant;

if the plaintiff or applicant does not have a
telephone number—a way of contacting the person
by telephone;

the fax number (if any) of the plaintiff or applicant;
or

Editor’s note—

The fax number may be relevant for ordinary service—see
chapter 4 (Service), part 4 (Ordinary service).
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(b) if a solicitor is appointed to act for the plaintiff or
applicant, the following details are on the originating
process before it is issued—

(i) the residential or business address of the plaintiff
or applicant;

(i1) the name of the solicitor and, if the solicitor
practises in a firm of solicitors, the name of the
firm;

(i11) the address of the solicitor’s place of business;

(iv) if the address specified under subparagraph (iii) is
not the plaintiff’s or applicant’s address for service
or is not a Queensland address—an address for
service in Queensland including, for example, an
address approved by the court as the address for
service;

(v) the solicitor’s telephone number;

(vi) the solicitor’s fax number.

(2) If the plaintiff or applicant intends to act personally and has an
email address, the plaintiff or applicant may include the email
address with the details required under subrule (1)(a).

(3) If the solicitor, or the solicitor’s firm, has an email address,
the solicitor may include the email address with the details
required under subrule (1)(b).

(4) If the solicitor, or the solicitor’s firm, is a member of an
approved document exchange, the solicitor may include the
document exchange address with the details required under
subrule (1)(b).

(5) Notice of any change in a party’s address for service must be
filed and served on all other parties.

(6) The address for service of a plaintiff or applicant is—

(a) for a party acting personally—

(1) 1if the party is required to specify an address under
subrule (1)(a)(ii)—that address; or
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(i1) otherwise—the address specified under subrule
(D(a)(); and
(b) for a party for whom a solicitor acts—

(i) if an address is specified wunder subrule
(1)(b)(iv)—that address; or

(1) otherwise—the address specified under subrule

(D(b)(ii).

18 Representative details required

If a person is suing or being sued in a representative capacity,
the plaintiff or applicant must state the representative capacity
on the originating process.

19 Originating process must be signed

(1) The plaintiff or applicant, or the person’s solicitor, must sign
the originating process.

(2) For a minor debt claim—
(a) the claim may be signed by an agent; and

(b) if the registrar requires, the agent’s authority must be
filed.

20 Copy of originating process for court

The plaintiff or applicant must file with the court a copy of the
originating process to be filed and kept by the court.
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Part 3 Claims

21 Application of pt 3

This part applies to claims.

22 Claim
(1) A claim must be in the approved form.
(2) A plaintiff must—

(a) state briefly in the claim the nature of the claim made or
relief sought in the proceeding; and

(b) attach a statement of claim to the claim; and

(c) for a claim filed in the District Court or a Magistrates
Court, show the court has jurisdiction to decide the
claim.

(3) The claim and attachment must be filed and then served on
each defendant.

(4) Subrule (3) does not require service on a defendant personally
if the claim and attachment are served in accordance with the
Motor Accident Insurance Act 1994, the repealed WorkCover
Queensland Act 1996 or the Workers’ Compensation and
Rehabilitation Act 2003.

23 Claim must include statement about filing notice of
intention to defend claim

The plaintiff must ensure a claim has a statement on it telling
the defendant—

(a) the relevant time limited for filing a notice of intention
to defend; and

Editor’s note—

See rule 137 (Time for notice of intention to defend).
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(b) that if the defendant does not file a notice of intention to
defend within the time, a default judgment may be
obtained against the defendant without further notice.

24 Duration and renewal of claim

)

2)

3)
“4)

(&)

(6)

Part 4

A claim remains in force for 1 year starting on the day it is
filed.

If the claim has not been served on a defendant and the
registrar is satisfied that reasonable efforts have been made to
serve the defendant or that there is another good reason to
renew the claim, the registrar may renew the claim for further
periods, of not more than 1 year at a time, starting on the day
after the claim would otherwise end.

The claim may be renewed whether or not it is in force.

However, the court’s leave must be obtained before a claim
may be renewed for a period any part of which falls on or after
the fifth anniversary of the day on which the claim was
originally filed.

Before a claim renewed under this rule is served, it must be
stamped with the court’s seal by the appropriate officer of the
court and show the period for which the claim is renewed.

Despite subrule (1), for any time limit (including a limitation
period), a claim that is renewed is taken to have started on the
day the claim was originally filed.

Applications

25 Application of pt 4

This part applies to an application that is an originating
process.
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26 Content of application

(1) An application must be in the approved form.

(2) An application must name as respondents all persons directly
affected by the relief sought in the application.

Editor’s note—
The court may direct that others be included as respondents—see rule
69 (Including, substituting or removing party).

(3) Subrule (2) does not apply if these rules or another law
authorise the hearing of the application without notice being
given to another person.

(4) The application must list the affidavits to be relied on by the
applicant at the hearing.

(5) The applicant must specify in the application the orders or
other relief sought in the proceeding.

(6) If an application is made under an Act, the application must
state the name and section number of the Act under which the
application is made.

(7) The application, and any copies of the application for service,
must specify the day set for hearing the application.

(8) An application filed in the District Court or a Magistrates
Court, or material filed with it, must show that the court has
jurisdiction to decide the application.

27 Service of application

(D)

An application must be filed and then served on each
respondent at least 3 business days before the day set for
hearing the application.

Editor’s note—

Under the Acts Interpretation Act 1954, section 38(1)(a), the service day
and the hearing day are excluded in the reckoning of time.
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(2) However, the time limit in subrule (1) does not apply if—

(a) these rules, an Act or another law permit the application
to be heard and decided without being served; or

(b) the applicant proposes in the application that it be
decided without a hearing; or

(c) another time is provided for under these rules or an Act.

(3) If an application is not served as required by subrule (1), the
court must not hear and decide the application unless the court
considers it just to hear and decide the application on the day
set for hearing and 1 of the following applies—

(a) the court is satisfied delay caused by giving notice of the
application would cause irreparable or serious mischief
to the applicant or another person;

(b) the court is satisfied the respondents to the application
will suffer no significant prejudice if it hears and
decides the application on the day set for hearing;

(c) the respondents to the application consent to the court
hearing and deciding the application on the day set for
hearing.

Example of subrule (3)—

The court may decide subrule (3) has been satisfied if the application is
a cross application by a respondent to another application and it is
convenient for the applications to be heard together.

(4) For an application not served as required by subrule (1)—

(a) the court may make an order on an undertaking given by
the applicant and acceptable to the court; and

(b) aperson affected by the order may apply to the court for
it to be set aside.

28 Service of affidavit in support of application

(1) An affidavit to be relied on by the applicant at the hearing of
an application must be filed and then served on each
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respondent at least 3 business days before the day set for
hearing the application.

(2) However, the court may give leave for an affidavit not served
as required by subrule (1) to be relied on at the hearing.

29 Notice of address for service

(1) A respondent may not file and serve a notice of intention to
defend an application.

(2) However, the respondent may file and serve a notice of
address for service in the approved form.

(3) The court may require a respondent to file and serve a notice
of address for service in the approved form.

(4) Rule 17 applies in relation to a notice of address for service as
if the notice were an originating process and the respondent
were an applicant.

(5) Failure to file or serve notice of an address for service does

not affect the respondent’s right to be heard on the hearing of
the application.

30 Consent adjournment

If all the parties to an application consent to an adjournment
of a hearing of the application, they may adjourn the
application by noting the adjournment on the court file or
filing a consent in the approved form.

Part 5 Applications in a proceeding
31 Applications in a proceeding
(1) A person making an application within a proceeding, or the

person’s solicitor, must sign the application and file it.
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2)
3)

“4)

S

(6)

The application must be in the approved form.

The application must name as respondent any party whose
interests may be affected by the granting of the relief sought.

If an application is made by a person who is not a party to the
proceedings, the application must have on it the information
required under rule 17 to be on an originating process unless
the information has already been provided on a document
filed in the proceeding.

An application must be filed and then served on each
respondent at least 2 business days before the day set for
hearing the application.

Editor’s note—

Under the Acts Interpretation Act 1954, section 38(1)(a), the service day
and the hearing day are excluded in the reckoning of time.

If all the parties to an application consent to an adjournment
of a hearing of the application, they may adjourn the
application by noting the adjournment on the court file.

32 Oral applications

(D

2)

Nothing in this part prevents—

(a) aparty to a proceeding making an oral application to the
court in the proceeding for an order the court may make
on a written application; or

(b) the court making an order sought on an oral application.

If a party makes an oral application, the court may impose
conditions required in the interests of justice to prevent
prejudice to the other parties.
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Part 6 Where to start a proceeding
Division 1 Central registry of Supreme Court
33 Central registry of Supreme Court
A proceeding in the Supreme Court may be started in any
central registry of the court.
Division 2 Magistrates Courts, District Court
and district registry of Supreme
Court

34 Application of div 2
This division applies to the following courts—
(a) Magistrates Courts;
(b) the District Court;

(c) if a person decides to start a proceeding in a district
registry, and not a central registry, of the Supreme
Court—the Supreme Court.

35 General rule

(1) A person must start a proceeding before a court in 1 of the
following districts—

(a) the district in which the defendant or respondent lives or
carries on business;

(b) if there is more than 1 defendant or respondent—the
district in which 1 or more of the defendants or
respondents live or carry on business;
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(©

(d)

(e)

®

if the parties to a proceeding to be started in a
Magistrates Court or the District Court consent in
writing and file the consent with the registrar—

(i) for a Magistrates Court—any Magistrates Courts
district; or

(1) for the District Court—any district of the District
Court;

if a defendant has agreed or undertaken in writing to pay
a debt or another amount at a particular place—the
district in which the place is located;

the district in which all or part of the claim or cause of
action arose;

if the proceeding is a claim for the recovery of
possession of land—the district in which the land is
located.

(2) However, if the proceeding is to be started in the District
Court and subrule (1) does not apply—

(a)

(b)

a person may, without notice to a proposed party, apply
to the District Court for directions about the district in
which the proceeding should be started; and

the person may start the proceeding in accordance with
the court’s directions.

(3) For these rules, a division of the Brisbane Magistrates Court is
taken to be a district.

Division 3

Magistrates Courts

36 Application of div 3

This division applies only to Magistrates Courts.
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37 Extended area of Magistrates Courts districts

(1) The area of a division of a Magistrates Court in the Brisbane
Magistrates Courts district includes—

(a) if the division has a common boundary with an
adjoining division in the district—the part of the
adjoining division that is within 1km of the common
boundary; and

(b) if the division has a common boundary with another
district—the area outside the Brisbane Magistrates
Courts district that is within 35km of the common
boundary.

(2) The area of a district, other than the Brisbane Magistrates
Courts district, includes the area outside the district that is
within 35km of the district’s boundary.

38 Power to decide questions related to where to start
proceeding

If a question arises in a proceeding about any of the following,
the court in which the question arises must decide—

(a) the district in which a defendant or respondent lives or
carries on business;

(b) the court in which a defendant or respondent must file a
notice of intention to defend;

(c) the court in which a proceeding is to be heard.

39 Objection to court

(1) A defendant or respondent may object to the starting of the
proceeding other than in the correct district under division 2—

(a) for a proceeding started by claim—only if the objection
is included in the defendant’s notice of intention to
defend; or

(b) for another proceeding—by application for dismissal of
the proceeding.
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40

41

2)

3)
“4)

If the defendant or respondent does not object, the court can
not, on its own initiative, decide that the proceeding should
have been started in another district.

The objection is taken to be an application.

The court may make any of the following orders on an
application or objection under this rule—

(a) an order dismissing—
(i) the application or objection; or
(i) the proceeding;

(b) an order transferring the proceeding to another court.

Change of venue by court order

(1)

2)

This rule applies if at any time a court (the first court) is
satisfied a proceeding pending in the first court can be more
conveniently or fairly heard or dealt with in another court.

The first court may order that the proceeding be sent for trial
to or to be dealt with by the other court.

Change of venue by agreement

(1

2)

3)

This rule applies if, before the trial of a proceeding started in a
court (the transferring court), all parties agree, by signed
memorandum in the approved form filed with the registrar,
that the proceeding be heard in another court (the transferee
court).

The transferring court, including the transferring court
constituted by a registrar, may order that the proceeding be
sent to the transferee court for trial, on the conditions agreed
in writing and filed with the registrar.

No fee is payable for filing an agreement under subrule (2).
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42 Registrar to send documents to transferee court
(1) If the court or registrar orders the transfer of a proceeding to a
transferee court, the registrar of the transferring court must
immediately send to the registrar of the transferee court the
following documents—

(a) a copy issued by the court of the filed application or
claim;

(b) any other documents filed in the proceeding, including a
copy issued by the court of any filed agreement to the
transfer of the proceeding;

(c) acopy issued by the court of the order of the court or the
registrar.

(2) The registrar of the transferee court must—

(a) make a record of the proceeding in the registrar’s record
of proceedings; and

(b) set anew day for the trial of the proceeding; and

(c) give the parties to the proceeding notice of the new trial
date, by post or in another way decided by the registrar;
and

(d) do anything else the registrar must do for a proceeding
started in the transferee court.

Division 4 District Court

43 Application of div 4
(1) This division applies only to the District Court.

(2) Inthis division, if the context requires, a reference to a court is
a reference to a court sitting in a particular district.
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44 Objection to court

(1) A defendant or respondent may object to the starting of a
proceeding other than in the correct district under division 2—

(a) for a proceeding started by claim—only if the objection
is included in the defendant’s notice of intention to
defend; or

(b) for another proceeding—by application for dismissal of
the proceeding.

(2) If the defendant or respondent does not object, the court can
not, on its own initiative, decide that the proceeding should
have been started in another district or that the court has no
jurisdiction.

(3) The objection is taken to be an application.

(4) The court may make any of the following orders on an
application or objection under this rule—

(a) an order dismissing—
(1) the application or objection; or
(i1) the proceeding;

(b) an order transferring the proceeding to another court.

45 Change of venue by court order

(1) This rule applies if at any time a court (the first court) is
satisfied a proceeding pending in the first court can be more
conveniently or fairly heard or dealt with in another court.

(2) The first court may order that the proceeding be sent for trial
to or to be dealt with by the other court.
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Division 5 Supreme Court
46 Application of div 5
This division applies only to the Supreme Court.
47 Proceedings in registries
(1) Subject to these rules or an order of the court, in a proceeding
started in a registry, including a central registry of the
Supreme Court—
(a) each application or other step required or permitted to
be made in a registry must be made in the registry; and
(b) the proceeding must be tried or heard in the district
served by the registry.
(2) Insubrule (1)—
step includes—
(a) the giving, making or filing of a judgment or an
interpleader order; and
(b) assessment of costs.
48 Objection to court

(1)

2)

3)

A defendant can object to the starting of a proceeding other
than in the correct district under division 2—

(a) for a proceeding started by claim—only if the objection
is included in the defendant’s notice of intention to
defend; or

(b) for another proceeding—by application for dismissal of
the proceeding.

If the defendant does not object, the court can not, of its own
initiative, decide that the proceeding should have been started
in another registry.

The objection is taken to be an application.

Page 66

Reprint 6 rv effective 12 September 2008



Uniform Civil Procedure Rules 1999
Chapter 2 Starting proceedings
Part 6 Where to start a proceeding

[r 49]

(4) The court may make any of the following orders on an
application or objection under this rule—

(a) an order dismissing—
(i) the application or objection; or
(i1) the proceeding;

(b) an order transferring the proceeding to another court.

49 Transfer of proceeding

The court as constituted by a judge or registrar may order the
transfer of a proceeding to another registry.

Division 6 Applications heard at a different
location

50 Applications heard at a different location
(1) If—

(a) an application in a proceeding would ordinarily be made
to the court at a particular registry; and

(b) there is no judge of the court at the registry available to
hear and decide the application;

nothing in this part prevents a person making the application
in the proceeding to the court at another registry.

2) If—

(a) an application in a proceeding would ordinarily be made
to a particular Magistrates Court; and

(b) there is no magistrate at the court available to hear and
decide the application;

nothing in this part prevents a person making the application
in the proceeding to another Magistrates Court.
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Part 7 Cross-vesting
51 Definitions for pt 7
In this part—
cross-vesting laws means the Jurisdiction of Courts
(Cross-vesting) Act 1987 and the Jurisdiction of Courts
(Cross-vesting) Act 1987 (Cwlth).
special federal matter see Jurisdiction of Courts
(Cross-vesting) Act 1987 (Cwlth).
52 Application of pt 7
(1) This part applies to a proceeding to which the cross-vesting
laws apply.
(2) This part applies only to the Supreme Court.
53 Starting proceedings

ey

2)

3)

“4)

&)

A proceeding in which a party relies on the cross-vesting laws
must be started under this part.

However, if there is doubt or difficulty about how a
proceeding should be started, the court, on application to it,
may give directions.

An application for directions may be made without notice to
another person.

A party who relies on the cross-vesting laws must include in
the process by which the laws are invoked a statement
identifying each claim or ground of defence about which the
cross-vesting laws are invoked.

A failure to comply with subrule (4) does not invalidate the
process.
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54

55

(6)

If a party who has not complied with subrule (4) wishes to
invoke the cross-vesting laws, the court, on application by the
party, may give directions.

Special federal matters

)

2)

If a matter for decision is a special federal matter, the plaintiff
or the defendant must give particulars of the special matter in
the statement required under rule 53(4).

The court must not decide a proceeding that raises for
decision a special federal matter unless it is satisfied the
notice required by section 6(4)(a) of the cross-vesting laws
sufficiently specifies the nature of the special federal matter.

Service

)

2)

3)

“4)

®)

Despite chapter 4, an originating process in which the
cross-vesting laws are relied on may be served outside the
jurisdiction.

If a defendant served outside the jurisdiction under subrule (1)
does not file a notice of intention to defend, the plaintiff must
not take a further step in the proceeding unless the court gives
leave to proceed.

The court must not give leave to proceed unless it is
satisfied—

(a) jurisdiction under the -cross-vesting laws is being
invoked; and

(b) the court is a convenient court in which to decide the
matter.

An application for leave to proceed must be made by
application or it may be included in the application for
directions under rule 56.

An order giving leave to proceed does not prevent the court
from subsequently transferring the proceeding to another
court.
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56

57

Directions

(1

2)

3)

“4)

®)

(6)

(7

The first party to invoke the cross-vesting laws must make an
application for directions and serve it on all other parties.

If a plaintiff is required to make the application for directions,
the plaintiff must make and serve the application within 7
days after being served with the first notice of intention to
defend.

If a defendant is required to make the application for
directions, the defendant must make and serve the application
within 7 days after service of the process invoking the
cross-vesting laws.

If a proceeding is transferred to the court from another court,
the party who started the proceeding must, within 14 days
after the date of the order transferring the proceeding, make
and serve an application for directions.

If the party does not comply with subrule (4), another party
may make and serve the application or the court may call the
parties before it on its own initiative.

On the hearing of the application for directions, the court must
give a direction or make a decision about the conduct of the
proceeding that the court considers appropriate.

The court may, at the trial or hearing of the proceeding, vary
an order or decision made on the application for directions.

Transfer of proceedings

(1)

2)

3)

If the court makes an order transferring a proceeding to
another court, the registrar must send to the court to which the
proceeding is transferred all documents filed and orders made
in the proceeding, unless the court orders otherwise.

If a proceeding is transferred to the court from another court,
the registrar must give it a number.

An order transferring a proceeding to another court under
section 5 of the cross-vesting laws may be made only by the
court constituted by a judge.
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58 Transfer on Attorney-General’s application

An application by an Attorney-General of a State or of the
Commonwealth under section 5 or 6 of the cross-vesting laws
for the transfer of a proceeding may be made by application
without the Attorney-General becoming a party to the
proceeding.

59 Transfer to court if no proceeding pending

)

2)

3)

This rule applies if a proceeding is removed to a court under
section 8 of the cross-vesting laws.

The court may immediately on the removal give a direction,
make a decision or direct the parties to take a step in the
proceeding the court considers appropriate.

The court’s powers under subrule (2)—
(a) are in addition to the court’s powers under rule 56; and

(b) include power to give directions that could have been
given by the court or tribunal from which the proceeding
was removed.

Chapter 3 Parties and proceedings

Part 1 Several causes of action and
parties in a proceeding

Division 1 Several causes of action

60 Inclusion of several causes of action in a proceeding

(1) A plaintiff or applicant may, whether seeking relief in the

same or different capacities, include in the same proceeding
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as many causes of action as the plaintiff has against a

defendant or the applicant has against a respondent.

(2) However, causes of action may be included in the same
proceeding only if at least 1 of the following conditions is
satisfied—

(a) 1if a separate proceeding were brought for each cause of
action—a common question of law or fact may arise in
all the proceedings;

(b) all rights to relief sought in the proceeding (whether
joint, several or alternative) are in relation to, or arise
out of, the same transaction or event or series of
transactions or events;

(c) the court gives leave, either before or after the start of
the proceeding.

Division 2 Several parties

61 Application of div 2

This division applies to a proceeding subject to any order of
the court made before or after the proceeding is started—

(a) requiring a person—
(i) to be a party to the proceeding; or
(i1) to attend a proceeding or part of a proceeding; or

(b) dispensing with the requirement for a person to be a
party to the proceeding.

62 Necessary parties

(1) Each person whose presence is necessary to enable the court
to adjudicate effectually and completely on all matters in
dispute in a proceeding must be included as a party to the
proceeding.
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63

64

65

2)

3)

4

The court may order a person to be included as a party whose
presence as a party is necessary to enable the court to
adjudicate effectually and completely on all issues raised in
the proceeding.

A person who is required under this rule to be included as a
plaintiff or applicant and does not consent to be included in
this way may be included as a defendant or respondent.

The court may dispense with a requirement under this rule for
a person to be included as a party.

Joint entitlement

)

2)

If a plaintiff or applicant seeks relief to which another person
is entitled jointly with the plaintiff or applicant, all persons
entitled to the relief must be parties to the proceeding.

A person entitled to seek relief who does not agree to be a
plaintiff or applicant must be made a defendant or respondent.

Joint or several liability

)

2)

If a plaintiff or applicant seeks relief against a defendant or
respondent who is liable jointly with another person and also
liable severally, the other person need not be made a
defendant or respondent to the proceeding.

If persons are liable jointly, but not severally, under a
contract, and a plaintiff or applicant seeks relief in relation to
the contract against some but not all of the persons, the court
may stay the proceeding until the other persons liable under
the contract are included as defendants or respondents.

Inclusion of multiple parties in a proceeding

(D

In a proceeding, 2 or more persons may be plaintiffs or
defendants or applicants or respondents if—
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(a) separate proceedings were brought by or against each of
them and a common question of law or fact may arise in
all the proceedings; or

(b) all rights to relief sought in the proceeding (whether
joint, several, or alternative) arise out of the same
transaction or event or series of transactions or events.

(2) Also, in a proceeding, 2 or more persons may be defendants or
respondents if—

(a) there is doubt as to—

(i) the person from whom the plaintiff or applicant is
entitled to relief; or

(1) the respective amounts for which each may be
liable; or

(b) damage or loss has been caused to the plaintiff or
applicant by more than 1 person, whether or not there is
a factual connection between the claims apart from the
involvement of the plaintiff or applicant.

66 Identical interest in relief unnecessary

It is not necessary for every defendant or respondent to be

interested in all the relief sought or in every cause of action

included in a proceeding.
67 Parties incorrectly included or not included

Despite rules 62 and 63, the court may decide a proceeding
even if a person is incorrectly included or not included as a
party and may deal with the proceeding as it affects the rights
of the parties before it.
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Division 3

Reconstitution of proceeding

68 Inconvenient inclusion of cause of action or party

(1) This rule applies to a proceeding, despite division 2, if
including a cause of action or party may delay the trial of the
proceeding, prejudice another party or 1is otherwise
inconvenient.

(2) The court may, at any time—

(a)
(b)

(©)

(d)

order separate trials; or

award costs to a party for attending, or relieve a party
from attending, a part of a trial in which the party has no
interest; or

stay the proceeding against a defendant or respondent
until the trial between the other parties is decided, on
condition that the defendant or respondent against
whom the proceeding is stayed is bound by the findings
of fact in the trial against the other defendant; or

make another order appropriate in the circumstances.

(3) In this rule—

trial includes hearing.

69 Including, substituting or removing party

(1) The court may at any stage of a proceeding order that—

(a)

(b)

a person who has been improperly or unnecessarily
included as a party, or who has ceased to be an
appropriate or necessary party, be removed from the
proceeding; or

any of the following persons be included as a party—

(i) a person whose presence before the court is
necessary to enable the court to adjudicate
effectually and completely on all matters in dispute
in the proceeding;
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(i)

a person whose presence before the court would be
desirable, just and convenient to enable the court to
adjudicate effectually and completely on all
matters in dispute connected with the proceeding.

(2) However, the court must not include or substitute a party after
the end of a limitation period unless 1 of the following

applies—

(a) the new party is a necessary party to the proceeding
because—
(i) property is vested in the party at law or in equity

(b)

(©)

(d)

(i)

(iii)

(iv)

and the plaintiff’s or applicant’s claimed
entitlement to an equitable interest in the property
may be defeated if the new party is not included; or

the proceeding is for the possession of land and the
new party is in possession personally or by a tenant
of all or part of the land; or

the proceeding was started in or against the name
of the wrong person as a party, and, if a person is to
be included or substituted as defendant or
respondent, the person is given notice of the court’s
intention to make the order; or

the court considers it doubtful the proceeding was
started in or against the name of the right person as
a party, and, if a person is to be included or
substituted as defendant or respondent, the person
is given notice of the court’s intention to make the
order;

the relevant cause of action is vested in the new party
and the plaintiff or applicant jointly but not severally;

the

new party is the Attorney-General and the

proceeding should have been brought as a relator
proceeding in the Attorney-General’s name;

the new party is a company in which the plaintiff or
applicant is a shareholder and on whose behalf the
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70

[a

3)

plaintiff or applicant is suing to enforce a right vested in
the company;

(e) the new party is sued jointly with the defendant or
respondent and is not also liable severally with the
defendant or respondent and failure to include the new
party may make the claim unenforceable;

(f) for any other reason—

(i) a claim made, or ground of defence raised, in the
proceeding before the end of the limitation period
can not be maintained; or

(1) relief sought in the proceeding before the end of
the limitation period can not be granted;

unless the new party is included or substituted as a party.

If the court makes an order including or substituting a party,
the court may give directions about the future conduct of the
proceeding.

Procedure for inclusion of party

(1)

2)

Unless the court orders otherwise, an application by a person
seeking to be included as a party must be supported by an
affidavit showing the person’s interest in—

(a) the matter in dispute in the proceeding; or

(b) amatter in dispute to be decided between the person and
a party to the proceeding.

Unless the court orders otherwise, an application to include a
person as a defendant or respondent must be served on all
existing parties and on the person.

Defendant or respondent dead at start of proceeding

)

This rule applies if—

(a) when an originating process is issued—
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72

2)

3)

(i) a person who would otherwise be defendant or
respondent is dead; and

(i) a grant of representation has not been made; and
(b) the cause of action survives the person’s death.

If the party filing the originating process knows the person
who would otherwise be defendant or respondent is dead, the
originating process must name as defendant or respondent the
‘Estate of [person’s name] deceased’.

If, after the start of a proceeding against a person, the
proceeding is taken, under an Act, to be against the person’s
personal representative, all subsequent documents filed in the
proceeding must name the personal representative as
defendant or respondent.

Editor’s note—

See the Supreme Court of Queensland Act 1991, sections 93M and 93N
for procedures, relevant to this rule, about estates and grants of
representation.

Party becomes bankrupt, person with impaired capacity
or dies during proceeding

)

2)

3)

If a party to a proceeding becomes bankrupt, becomes a
person with impaired capacity or dies during the proceeding, a
person may take any further step in the proceeding for or
against the party only if—

(a) the court gives the person leave to proceed; and

(b) the person follows the court’s directions on how to
proceed.

If a party to a proceeding becomes bankrupt or dies, the court
may, at any stage of the proceeding, order the trustee or
personal representative of the party or, if a deceased party
does not have a personal representative, someone else, to be
included or substituted as a party for the original party.

Subrules (1) and (2) apply subject to the Bankruptcy Act 1966
(Cwlth).
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“4)

®)

(6)

(7

®)

An application for an order under this rule must be served on
all persons who could be affected by the order.

The court may, before it makes an order under this rule
because a party has died, require notice to be given to—

(a) an insurer of the deceased who has an interest in the
proceeding; and

(b) any other person who has an interest in the estate.

An insurer or other person given notice is entitled to be heard
on the hearing of the application.

If the court orders that a person be included as a defendant,
the person must file a notice of intention to defend within the
time set by the court in the order.

If—

(a) adeceased party does not have a personal representative
and the court orders that a person be included or
substituted as a party for the deceased; and

(b) a grant of representation is subsequently made;

the person must, as soon as practicable, deliver to the
deceased’s personal representative a copy of all process and
documents in the person’s possession relating to the
proceeding.

73 No substitution order after death of plaintiff or applicant

)

2)

This rule applies if—

(a) a plaintiff or applicant dies and the cause of action
survives the death; and

(b) no order is made substituting another person for the
deceased.

The court, on application by a party or by a person to whom
the benefit of the cause of action passes on the death, may
order that, unless an order for substitution is made within a
specified time, the proceeding be dismissed on a specified
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3)

basis, including, for example, with costs against a party,
person or estate connected with the proceeding.

A copy of the application must be served on the deceased’s
personal representative (if any) unless the court orders
otherwise.

Amendment of proceedings after change of party

(1)

2)

3)

“4)

&)

(6)

If an order is made changing or affecting the identity or
designation of a party, the plaintiff or applicant must—

(a) file an amended copy of the originating process within
the time specified in the order, or if no time is specified,
within 10 days after the order is made; and

(b) serve the amended originating process on any new party
within the time specified in the order.

The plaintiff or applicant must also note on the amended copy
of the originating process a reference to the order, the date of
the order and the date the amended copy is filed.

Within 10 days after an order is made including or
substituting a person as a defendant or respondent, the
applicant for the order must serve a copy of the order on every
other continuing party and on every person who becomes a
party because of the order, unless the court orders otherwise.

If an order is made including or substituting a person as a
defendant or respondent, the proceeding against the new
defendant or respondent starts on the filing of the amended
copy of the originating process.

However, for a limitation period, a proceeding by or against a
new party is taken to have started when the original
proceeding started, unless the court orders otherwise.

Unless the court otherwise orders—

(a) for a new defendant or respondent who is a substituted
defendant or respondent—everything done in the
proceeding before it was started against the new
defendant or respondent has the same effect in relation
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to the new defendant or respondent as for the original
defendant or respondent; and

(b) for another new defendant or respondent—the
proceeding must be continued as if the new defendant or
respondent were an original defendant or respondent.

(7) Subrule (6)(a) does not apply to the following—

(a) the filing of a notice of intention to defend by an original
defendant;

(b) an admission made by an original defendant or
respondent;

(c) an order for costs either in favour of, or against, the
original defendant or respondent.

Division 4 Representative party

75 Representative party

A proceeding may be started and continued by or against 1 or
more persons who have the same interest in the subject matter
of the proceeding as representing all of the persons who have
the same interest and could have been parties in the
proceeding.

76 Order for representation

)

2)

At any stage of a proceeding brought by or against a number
of persons who have the same interest under rule 75, the court
may appoint 1 or more parties named in the proceeding, or
another person, to represent, for the proceeding, the persons
having the same interest.

However, when making an order appointing a person who is
not a party, the court must also make an order under rule 62
including the person as a party.
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77 Enforcement of order against representative party

(1) An order made in a proceeding against a representative party
under this division may be enforced against a person not
named as a party only with the court’s leave.

Editor’s note—

See also the Supreme Court of Queensland Act 1991, section 82 (Order
binds persons who are represented).

(2) An application for leave to enforce an order must be served on
the person against whom enforcement of the order is sought as
if the application were an originating process.

Part 2 Multiple proceedings

78 Consolidation of proceedings

The court may order that 2 or more proceedings be
consolidated if—

(a) the same or substantially the same question is involved
in all the proceedings; or

(b) the decision in 1 proceeding will decide or affect the
other proceeding or proceedings.

79 Sequence of hearings

The court may order that 2 or more proceedings be heard
together or in a particular sequence.

80 Directions

If the court orders that proceedings be consolidated or heard
together or in a specified sequence, the court may give a
direction it considers appropriate for the conduct of the
proceeding or proceedings.
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81 Variation of order

Before or during the hearing of a consolidated proceeding or
of proceedings ordered to be heard together or in a particular
sequence, the court may order the proceedings be separated or
heard in another sequence.

Part 3 Partnerships and business
names

Division 1 Partnerships

82 Meaning of partnership proceeding

A partnership proceeding is a proceeding started by or
against a partnership in the partnership name and includes a
proceeding between a partnership and 1 or more of its
partners.

83 Proceeding in partnership name

(1) Two or more partners may start a proceeding in the
partnership name.

(2) A proceeding against persons alleged to be partners may be
brought against the alleged partnership in the partnership
name.

(3) The partnership name used in a partnership proceeding must
be the name of the partnership when the cause of action arose.

(4) For a partnership registered under the Partnership Act 1891,
the name of the partnership when the cause of action arose is
the name in which the partnership was registered when the
cause of action arose.
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84

85

&)

Unless the court orders otherwise, a partnership proceeding
must continue in the partnership name and not in the name of
the individual partners.

Disclosure of partners’ names

ey

2)

3)

At any stage of a partnership proceeding, a party may by
written notice require the partnership to give the names and
places of residence of the persons who were partners in the
partnership when the cause of action arose.

The notice must state a time of not less than 2 business days
after service of the notice for compliance with the notice.

If the partnership does not give the information as required by
this rule, the court may make an order it considers
appropriate, including the following—

(a) an order staying the proceeding until the information is
supplied;

(b) an order striking out a pleading or affidavit.

Notice of intention to defend

)

2)

3)

Despite an originating process being against a partnership, a
notice of intention to defend must not be filed in a partnership
name.

A partner who is served with an originating process against a
partnership may file a notice of intention to defend only in the
partner’s own name.

Editor’s note—
See rule 114 (Service in relation to a partnership).

However, the proceeding continues in the name of the
partnership.
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86 Person improperly served as partner

(1) In a proceeding against a partnership started by claim, a
person who is served as a partner may file a conditional notice
of intention to defend stating—

(a) the person files the notice because the person was served
as a partner; and

(b) the person denies being a partner at a material time or
being liable as a partner.

(2) On application, the court may—

(a) set aside the service of an originating process on the
person on the ground that the person is not a partner or
is not liable as a partner; or

(b) set aside a conditional notice of intention to defend on
the ground that the person is a partner or is liable as a
partner.

(3) The court may give directions about how to decide the
liability of the person or the liability of the partners.

87 Defence

Except for a person who files a conditional notice of intention
to defend under rule 86, a person may file a defence for the
partnership in the partnership name only.

88 Enforcement against individual partner

(1) On application by a person seeking to enforce an order against
partners in the partnership name, the court may give leave for
the order to be enforced against a person who is liable to
satisfy the judgment.

(2) The application must be served on the person against whom
the order is sought to be enforced.

(3) Despite chapter 4, the person may be served outside Australia
without leave.
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(4) If, on the hearing of the application, the person denies
liability, the court may decide liability summarily or give
directions about how liability is to be decided.
Division 2 Business names

89 Proceeding if registered business name

A proceeding may be started against a name registered under
the Business Names Act 1962.

20 Proceeding in business name if unregistered

If a proceeding is brought against a person in relation to a
business carried on by the person under a name or style other
than the person’s own name and the name is not registered
under the Business Names Act 1962—

(a) the proceeding may be started against the person in the
name or style under which the person carries on
business; and

(b) the name or style under which the business is carried on
is sufficient designation of the person in a document
filed in the proceeding; and

(c) an order in the proceeding may be enforced against the
person.

91 Notice of intention to defend

(1) This rule applies if a proceeding is brought against a person in
relation to a business carried on by the person under a name or
style other than the person’s own name and regardless of
whether the name or style is registered under the Business
Names Act 1962.

(2) A notice of intention to defend must be in name of a person
and not in the business name.
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3)

“4)

A person who files a notice of intention to defend must file
and serve with the notice a statement of the names and places
of residence of all persons who were carrying on business
under the name or style as at the day the proceeding was
started.

The court may set aside the notice of intention to defend of a
person who does not comply with subrule (3).

92 Amendment as to parties

)

2)

3)

“4)

(&)

(6)

This rule applies if—

(a) a proceeding is brought against a person in relation to a
business carried on by the person under a name or style
other than the person’s own name; and

(b) the name is not registered under the Business Names Act
1962.

The plaintiff or applicant must, as soon as practicable, take all
reasonable steps to find out the name of the persons carrying
on the business under the name or style in question.

The plaintiff or applicant must also, as far as practicable,
make amendments so the proceeding is continued against a
named defendant or respondent and not in the name or style
under which the business was carried on.

Other than for service of the originating process and for
complying with this rule, until the amendments are made, the
plaintiff or applicant may only take a step in the proceeding
with the court’s leave.

An amendment for this rule must be effected under rules 382
and 384.

This rule applies in addition to chapter 10, part 3.
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Part 4 Persons under a legal
incapacity

93 Litigation guardian of person under a legal incapacity

(1) A person under a legal incapacity may start or defend a
proceeding only by the person’s litigation guardian.

(2) Except if these rules provide otherwise, anything in a
proceeding (including a related enforcement proceeding)
required or permitted by these rules to be done by a party
may, if the party is a person under a legal incapacity, be done
only by the party’s litigation guardian.

(3) A party’s litigation guardian who is not a solicitor may act
only by a solicitor.

94 Who may be a litigation guardian

(1

2)

3)

A person may be a litigation guardian of a person under a
legal incapacity if the person—

(a) is not a person under a legal incapacity; and

(b) has no interest in the proceeding adverse to the interest
in the proceeding of the person under a legal incapacity.

If a person is authorised by or under an Act to conduct legal
proceedings in the name of or for a person with impaired
capacity, the authorised person is, unless the court orders
otherwise, entitled to be litigation guardian of the person with
impaired capacity in any proceeding to which the authorised
person’s authority extends.

A corporation, other than the public trustee or a trustee
company under the Trustee Companies Act 1968, may not be
a litigation guardian.
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95 Appointment of litigation guardian

(1) Unless a person is appointed as a litigation guardian by the
court, a person becomes a litigation guardian of a person
under a legal incapacity for a proceeding by filing in the
registry the person’s written consent to be litigation guardian
of the party in the proceeding.

(2) If the interests of a party who is a person under a legal
incapacity require it, the court may appoint or remove a
litigation guardian or substitute another person as litigation
guardian.

96 No notice of intention to defend by person under a legal
incapacity
If a defendant who is a person under a legal incapacity does
not file a notice of intention to defend within the time limited,
the plaintiff may not continue the proceeding unless a person
is made litigation guardian of the defendant.

97 Disclosure

(1) Chapter 7, parts 1 and 2 apply to a party who is a person under
a legal incapacity as if the person were not a person under a
legal incapacity.

(2) An act required to comply with an order under chapter 7, part
1 or 2 may be performed by—

(a) if the party is capable of performing it—the party; or
(b) otherwise—the litigation guardian of the party.

98 Settlements and compromises

(1) A settlement or compromise of a proceeding in which a party
is a person under a legal incapacity is ineffective unless it is
approved by the court or the public trustee acting under the
Public Trustee Act 1978, section 59.
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(2) To enable the court to consider whether a settlement or
compromise should be approved, the litigation guardian for
the party must produce to the court—

(a) an affidavit made by the party’s solicitor stating why the
settlement or compromise is in the party’s best interests;
and

(b) a statement by the litigation guardian that instructions
have been given for the settlement or compromise of the
proceeding; and

(c) any other material the court may require.

(3) The documents mentioned in subrule (2) are not to be served
on another party unless the court orders otherwise.

929 Proceedings by and against prisoners

(1) This rule applies if a prisoner is incapable of bringing or
defending a proceeding without the public trustee’s consent.

Editor’s note—

See the Public Trustee Act 1978, section 95 (Restrictions on property
dealings or proceedings).

(2) The public trustee’s consent must be written on the front, or
attached on a separate sheet at the back, of the originating
process or notice of intention to defend.

Chapter 4 Service

Part 1 Preliminary

100 Definitions for ch 4
In this chapter—

Page 90 Reprint 6 rv effective 12 September 2008



Uniform Civil Procedure Rules 1999
Chapter 4 Service
Part 2 Personal service generally

[r101]

Australia includes the external territories.

convention means an agreement, arrangement, treaty or
convention, relating to legal proceedings in civil matters,
made between Australia and another country.

convention country means a country other than Australia to
which a convention applies.

101  Service not allowed on certain days

A person can not serve a document on Good Friday or
Christmas Day unless the court otherwise orders.

102 Approved document exchanges

(1

2)

In a proceeding, a solicitor or party must not give a document
exchange address unless the document exchange is approved
by the Chief Justice.

The Chief Justice may approve, by practice direction, a
document exchange for part 4.

103 Service after 4.00p.m.

Part 2

If a document is served on a person after 4.00p.m., the
document is taken to have been served on the next day.

Personal service generally

104  Application of pt 2

This part applies subject to these rules or an order made under
these rules.
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Editor’s notes—

1 The Acts Interpretation Act 1954, section 39, also contains
provisions about service that apply subject to a contrary intention.

2 For service on the State see the Crown Proceedings Act 1980,
section 19, and for service on the Commonwealth see the Judiciary
Act 1903 (Cwlth), section 63.

105 Personal service for originating process

)

2)

A person serving an originating process must serve it
personally on the person intended to be served.

If a defendant files an unconditional notice of intention to
defend, the claim is taken to have been served on the
defendant on the day the notice is filed or, if a party proves the
claim was served on an earlier day, the earlier day.

106 How personal service is performed

(1)

2)

3)

Part 3

To serve a document personally, the person serving it must
give the document, or a copy of the document, to the person
intended to be served.

However, if the person does not accept the document, or copy,
the party serving it may serve it by putting it down in the
person’s presence and telling him or her what it is.

It is not necessary to show to the person served the original of
the document.

Service in particular cases

107 Personal service—corporations

A document required to be served personally on a corporation
must be served in the way provided for the service of
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documents under the Corporations Act or another applicable
law.

Editor’s note—

A corporation includes a body politic or corporate—Acts Interpretation
Act 1954, section 36.

108 Personal service—young people

(D)

2)

A document required to be served personally on a young
person must be served instead on the person who is the young
person’s litigation guardian for the proceeding to which the
document relates.

If the young person does not have a litigation guardian for the
proceeding the document must be served instead on—

(a) the young person’s parent or guardian; or

(b) if there is no parent or guardian—an adult who has the
care of the young person or with whom the young
person lives.

109 Personal service—persons with impaired capacity

A document required to be served personally on a person with
impaired capacity (the impaired person) must be served
instead on—

(a) the person who is the impaired person’s litigation
guardian for the proceeding to which the document
relates; or

(b) if there is no-one under paragraph (a)—a person who is
entitled under rule 94(2) to be the impaired person’s
litigation guardian for the proceeding to which the
document relates; or

(c) if there is no-one under paragraph (a) or (b)—an adult
who has the care of the impaired person.
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110

111

Personal service—prisoners

A document required to be served personally on a prisoner
must be served on—

(a) if the public trustee is manager of the prisoner’s estate
under the Public Trustee Act 1978, part 7 and the
proceeding is of a property nature or for the recovery of
a debt or damage—the public trustee; or

(b) if paragraph (a) does not apply and the prisoner has a
litigation guardian—the prisoner’s litigation guardian;
or

(c) otherwise—the person in charge of the prison in which
the prisoner is imprisoned.

Personal service in Magistrates Courts proceedings

(1) All documents in a Magistrates Court proceeding, including a
document required by these rules to be served on a person
personally, may, unless the court otherwise orders, be served
under part 4.

(2) However, a document required by these rules to be served on
a person personally must not be served under rule 112(1)(b),

(), (d), (e) or (g).

(3) However, if the person intended to be served resides or carries
on business more than 50km from the nearest court, the
document may be served by posting a copy of it to the
person’s residential or business address.
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Part 4

Ordinary service

112 How ordinary service is performed

(1) If these rules do not require personal service of a document,
the following are ways by which the document may be served
on the person to be served—

(a)

(b)

(©)

(d
(e

®

€]

leaving it with someone who is apparently an adult
living at the relevant address;

if there is no-one at the relevant address—Ileaving it at
the relevant address in a position where it is reasonably
likely to come to the person’s attention;

if the relevant address is within a building or area to
which the person serving the document has been denied
access—leaving it at the building or area in a position
where it is reasonably likely to come to the person’s
attention;

posting it to the relevant address;
if the person has given—

(i) a fax number under these rules—faxing the
document to the person; or

(11) an email address under these rules—emailing the
document to the person;

if the solicitor for the person has—

(i) anexchange box at a document exchange—Ileaving
the document in the exchange box or another
exchange box available for documents to be
transferred to the solicitor’s exchange box; or

(i1) a fax—faxing the document to the solicitor; or

(ii1)) an email address—emailing the document to the
solicitor;

an electronic means prescribed by practice direction.
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113

(2) A document served under subrule (1)(f)(i) is taken to have
been served on the business day after it is left in the document
exchange box.

3)

In this rule—

relevant address, of a person to be served, means—

(a)
(b)

(©)

the person’s address for service; or

for an individual who does not have an address for
service—

(i) the individual’s last known place of business or
residence; or

(11) 1if the individual is suing or being sued in the name
of a partnership—the principal or last known place
of business of the partnership; or

for a corporation that does not have an address for
service—its head office or its principal or registered
office.

Service in relation to a business

(1) This rule applies if—

2)

(a)

(b)

(c)

a proceeding is brought against a person in relation to a
business carried on by the person under a name or style
other than the person’s name; and

the name is not registered under the Business Names Act
1962; and

the proceeding is started in the name or style under
which the person carries on the business.

The originating process may be served by leaving a copy at
the person’s place of business with a person who appears to
have control or management of the business at the place.
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114  Service in relation to a partnership

(1

2)

3)

Part 5

An originating process against a partnership must be served—
(a) on 1 or more of the partners; or

(b) on a person at the principal place of business of the
partnership in Queensland who appears to have control
or management of the business there; or

(c) for a partnership registered under the Partnership Act
1891—at the registered office of the partnership.

If the originating process is served under subrule (1), each of
the partners who were partners in the partnership when the
originating process was issued, including a partner who was
outside Queensland at the time, is taken to have been served.

The originating process must also be served on any person the
plaintiff seeks to make liable as a partner but who was not a
partner when the originating process was issued.

Other service

115 Acceptance of service

(1

2)

3)

“4)

Despite parts 2, 3 and 4, a solicitor may accept service of a
document for a party.

The solicitor must make a note on a copy of the document to
the effect that the solicitor accepts service for the party.

The document is taken to have been served on the party,
unless the party proves the solicitor did not have authority to
accept service for the party.

This rule applies whether or not personal service of the
document is required under these rules.
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116

117

118

Substituted service

(1

2)

3)

“4)

If, for any reason, it is impracticable to serve a document in a
way required under this chapter, the court may make an order
substituting another way of serving the document.

The court may, in the order, specify the steps to be taken,
instead of service, for bringing the document to the attention
of the person to be served.

The court may, in the order, specify that the document is to be
taken to have been served on the happening of a specified
event or at the end of a specified time.

The court may make an order under this rule even though the
person to be served is not in Queensland or was not in
Queensland when the proceeding started.

Informal service

If—

(a) for any reason, a document is not served as required by
this chapter but the document or a copy of it came into
the possession of the person to be served; and

(b) the court is satisfied on evidence before it that the
document came into the person’s possession on or
before a particular day;

the court may, by order, decide that the possession of the
document is service for these rules on the day it came into the
person’s possession or another day stated in the order.

Service on agent

(1)

If a person living or carrying on business outside Queensland
(the principal) enters into a contract in Queensland through an
agent living or carrying on business in Queensland, the court
may, without deciding the agent’s authority or business
relationship with the principal, give leave for an originating
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119

120

2)

3)

“4)

process relating to a proceeding arising out of the contract to
be served on the agent.

The court must, in an order giving leave under subrule (1),
state the time within which the principal must file a notice of
intention to defend.

The party serving the originating process on the agent must
immediately send to the principal a copy of each of the order
and originating process.

The documents required to be sent under subrule (3) must be
sent to the principal’s address outside Queensland by prepaid
post.

Service under contract

)

2)

This rule applies if—

(a) Dbefore a proceeding starts, the parties to the proceeding
agree that a document relating to the proceeding may be
served on a party, or someone else for the party, in a way
or at a place, in Queensland or elsewhere, specified in
the agreement; or

(b) after a proceeding starts, the parties to the proceeding
agree that a document relating to the proceeding may be
served on a party, or someone else for the party, in a way
or at a place, in Queensland or elsewhere, specified in
the agreement.

The document may be served in accordance with the
agreement.

Affidavit of service

(1)

If an affidavit of service of a document is required under these
rules or an Act or law, the affidavit—

(a) for an affidavit of personal service—must be made by
the person who served the document and include the
following—
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(1) the person’s full name;
(i1) the time, day and date the document was served;
(iii) the place of service;

(iv) the name of the person served and how the person
was 1dentified; or

(b) otherwise—

(i) must state the relevant dates and the facts showing
service; and

(1)) may be made on information given to, or the belief
of, the person causing the service; and

(ii1) if made on information given to the person—must
state the source of the information.

(2) An affidavit of service must—

(a) have the document filed with it as an exhibit or be
written on the document; or

(b) if the document has been filed—mention the document
in a way sufficient to enable the document to be
identified.

121  Identity of person served

For proving service, a statement by a person of his or her
identity or that he or she holds a particular office or position is
evidence of the identity or that the person holds the office or
position.

122  Special requirements for service by fax

(1) A document served by fax must include a cover page stating
the following—

(a) the sender’s name and address;
(b) the name of the person to be served;

(c) the date and time of transmission;
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(d) the total number of pages, including the cover page,
transmitted;

(e) the telephone number from which the document is
transmitted;

(f) the name and telephone number of a person to contact if
there is a problem with the transmission;

(g) that the transmission is for service under a stated rule.

(2) An affidavit of service of a document by fax must include, as
an exhibit, the transmission advice, generated by the sender’s
fax machine, indicating the transmission was successful.

Part 6 Service outside Queensland

123 Service outside Queensland

(1) This rule applies only to service of an originating process
outside Queensland but within Australia.

(2) The originating process must be served in accordance with the
Service and Execution of Process Act 1992 (Cwlth).

Part 7 Service outside Australia

Division 1 Ordinary service outside Australia

124 When service outside Australia permitted

(1) An originating process for any of the following may be served
on a person outside Australia without the court’s leave—
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(a)

(b)

(©

(d)

(e)

®

€]

a proceeding based on a cause of action arising in
Queensland;

a proceeding about—
(i) property situated in Queensland; or

(i1) obtaining evidence for a future claim relating to
property in Queensland;

a proceeding in which an Act, deed, will, contract,
obligation or liability affecting property in Queensland
is sought to be interpreted, rectified, set aside or
enforced;

a proceeding for relief against a person domiciled or
ordinarily resident in Queensland;

a proceeding for—

(i) the administration of the estate of a person who
died domiciled in Queensland; or

(i1) relief that might be obtained in a proceeding for the
administration of the estate of a person who died
domiciled in Queensland;

a proceeding for the execution of a trust if—

(i) the trust is created or declared by an instrument;
and

(i) the person is a trustee; and

(i11) the execution relates to trust property in
Queensland; and

(iv) the trust ought to be executed under the law of
Queensland;

a proceeding relating to a contract—
(i) made in Queensland; or

(1)) made by 1 or more parties carrying on business or
residing in Queensland; or
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(ii1)) made by or through an agent carrying on business
or residing in Queensland on behalf of a principal
carrying on business or residing outside
Queensland; or

(iv) governed by the law of Queensland;

(h) aproceeding based on a breach of contract committed in
Queensland, regardless of where the contract was made
and whether or not the breach was preceded or
accompanied by a breach (wherever occurring),
rendering impossible the performance of a part of the
contract that ought to be performed in Queensland;

(i) aproceeding based on a contract containing a condition
by which the parties agree to submit to the jurisdiction
of the court;

() a proceeding for the recovery of an amount payable
under an Act to an entity in Queensland;

Editor’s note—

Entity includes a person and an unincorporated body—Acts
Interpretation Act 1954, section 36.

(k) aproceeding based on a tort committed in Queensland;
(I) aproceeding for damage—

(i) all or part of which was suffered in Queensland;
and

(i1) caused by a tortious act or omission (wherever
happening);

(m) a proceeding affecting a person in relation to the
person’s membership of—

(i) acorporation incorporated in Queensland; or

(i) a partnership, association or other entity formed, or
carrying on any part of its affairs, in Queensland;

(n) a proceeding for a contribution or indemnity for a
liability enforceable in the court;
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(0)

(p)

@

(r)

(s)

)

(w)

v)

(W)

)

a proceeding for an injunction ordering a defendant or
respondent to do, or refrain from doing, anything in
Queensland (whether or not damages are also claimed);

a proceeding properly brought in Queensland against a
person in which another person outside Queensland is a
necessary or proper party to the proceeding;

a proceeding brought under the Civil Aviation (Carrier’s
Liability) Act 1959 (Cwlth)—

(i) by aresident of Queensland; or
(i) inrelation to damage that happened in Queensland;

a proceeding in which a person has submitted to the
jurisdiction of the court;

a proceeding in which the subject matter of the
proceeding, so far as it concerns the person, is property
in Queensland;

a proceeding concerning the interpretation, effect or
enforcement of—

(i) an Act; or
(1) an Imperial or Commonwealth Act affecting
property in Queensland;

a proceeding concerning the effect or enforcement of an
executive, ministerial or administrative act done, or
purported to have been done, under an Act;

a proceeding relating to an arbitration held in
Queensland;

a proceeding about a person under a legal incapacity
who is domiciled or present in, or a resident of,
Queensland;

a proceeding, so far as it concerns the person, falling
partly within 1 or more of paragraphs (a) to (w).
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125

126

127

2)

3)

Each paragraph of subrule (1) is a separate ground for
deciding whether an originating process may be served
outside Australia under this rule.

Also, this rule does not limit or extend the jurisdiction a court
has apart from this rule.

Service of counterclaim or third party notice

ey

2)

3)

This rule applies—

(a) to a counterclaim against a plaintiff and another person
if the person against whom the counterclaim is made is
not already a party to the proceeding; and

(b) to a third party notice.

A counterclaim or third party notice may be served outside
Australia without the court’s leave if the claim made by the
defendant in the counterclaim or third party notice is of a kind
that, if the claim were made by claim or other originating
process, the originating process could be served outside
Australia under rule 124.

If subrule (2) does not apply, the court may, by leave, allow
service outside Australia of a counterclaim or third party
notice.

Setting aside service

The court must, on application by a defendant or respondent,
set aside service of an originating process under this part if
service of it is not authorised under rule 124.

Service of other process by leave

The court may, by leave, allow service outside Australia of the
following—

(a) an originating process for a proceeding under an Act if
service is not authorised under rule 124;
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(b) an application, order, notice or document in a pending
proceeding.

128 Order for service outside Australia

)

2)

On making an order for service outside Australia, the court
may give directions as to the time for filing a notice of
intention to defend or for attendance before the court or
otherwise.

If a document is served outside Australia under an order of the
court, a copy of each of the following must be served with the
document—

(a) the order;

(b) each affidavit made in support of the application for the
order;

(c) unless the court otherwise orders, an exhibit mentioned
in the affidavit.

129 How service outside Australia to be performed

(D

2)

If service outside Australia of an originating process, a
counterclaim or a third party notice is authorised under this
part, then parts 1 to 5 apply to the service.

However, nothing in these rules, or in any order of the court
made under these rules, authorises or requires the doing of
anything in a country in which service is to be effected that is
contrary to the law of the country.

Division 2 Service in convention countries

130 Service in convention countries

(1

This rule applies if a person—

Page 106

Reprint 6 rv effective 12 September 2008



Uniform Civil Procedure Rules 1999
Chapter 4 Service
Part 7 Service outside Australia

[r 130]

(a) 1is required by a convention to serve a document in a
convention country in accordance with the convention;
or

(b) otherwise wants to serve a document in a convention
country in accordance with a convention.

(2) A person serving a document in a convention country must
lodge with the registrar—

(a) the document to be served; and

(b) if a particular way of service is required, a request for
service in that way; and

(c) if English is not an official language of the convention
country, a translation in an official language of the
country, certified by the person making it to be a correct
translation, of the documents mentioned in paragraphs
(a) and (b); and

(d) the further copies of each of the documents mentioned
in paragraphs (a) to (c) the registrar directs; and

(e) arequest and undertaking under subrule (4).

(3) A certificate given in a translation of a document filed under
subrule (2) must state the person’s full name and address and
qualifications for making the translation.

(4) A request and undertaking lodged under subrule (2) must—

(a) request the registrar to send a sealed copy of the
document to be served to the convention country for
service on a specified person; and

(b) refer to the relevant convention; and

(c) include an undertaking by the person or the person’s
solicitor to pay to the registrar the expenses incurred by
the registrar in complying with the request.

(5) The registrar must give to the Attorney-General for
transmission for service—

(a) the documents, stamped with the seal of the court; and
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(6)

(7)

®)

(b) if the judicial authority of the country requires a letter of
request—the request.

If, after the registrar sends documents to the Attorney-General
under subrule (5), a certificate of service, attempted service or
non-service is filed purporting to be a certificate from—

(a) a judicial authority or other responsible person in the
convention country; or

(b) an Australian consular authority in the convention
country;

the certificate is evidence of the matters stated in the
certificate.

If a person gives an undertaking under subrule (2) and does
not, within 7 days after being given an account of the
registrar’s expenses in complying with the request for service,
pay to the registrar the expenses, the court may, on application
by the registrar—

(a) order the person to pay the expenses to the registrar; and
(b) stay the proceeding until the unpaid amount is paid.
Despite subrule (2)(e), the registrar may—

(a) require the person to provide security in a form
satisfactory to the registrar for the anticipated expenses
of complying with the request; and

(b) decline to proceed under subrule (5) until security is
provided.
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Part 8

Service of foreign legal process
in Queensland

131 Letter of request from foreign tribunal—procedure

(1) This rule applies if, in a civil or commercial matter before a
court or tribunal of a foreign country (the foreign court)—

2)

(a)

(b)

the foreign court, by letter of request, requests service
on a person in Queensland of any process or citation (the
process) in the matter; and

the Attorney-General sends the request to the Supreme
Court indicating that effect should be given to the
process.

The following procedures apply—

(a)

(b)

(©

the letter of request must be accompanied by the
following—

(1) if the letter is not in English—a translation of the
letter in English;

(i) 2 copies of the process to be served;
(1i1) either—
(A) 2 copies of the process in English; or

(B) 2 copies of the process each having a
notation on it in English stating as precisely
as possible the name and address of the
person on whom the document is to be
served, the nature of the document, and the
names of the parties;

if paragraph (a)(iii)(B) is complied with, it is not
necessary to give the person served a translated copy of
the process;

the sheriff, or an agent of the sheriff, must serve the
process personally under these rules;
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132

133

(d)

(e

®

after serving the process, the person serving it must
return to the registrar of the Supreme Court 1 copy of
the process, affidavit evidence by the person serving the
process of service of the process, and particulars of
charges for the cost of serving it;

the registrar must certify the correctness of the charges,
or another amount properly payable for the cost of
serving the process;

the registrar must send the following to the
Attorney-General—

(1) the letter of request for service received from the
foreign court;

(i) evidence of service of the process, with a
certificate on it in the approved form stamped with
the seal of the Supreme Court;

(i11) a certificate establishing the fact and the date of
service or indicating why it has not been possible
to serve the process;

(iv) a certificate stating the amount of the charges
properly payable for the cost of serving it.

Orders for substituted service

On the application of the Crown solicitor, with the consent of
the Attorney-General, the Supreme Court may, in relation to
the service of process of a court or tribunal of a foreign
country, make an order for substituted service or otherwise as
may be necessary to give effect to these rules.

Noncompliance with rules

The Supreme Court may direct that effect is to be given to a
letter of request for the service of process of a court or tribunal
of a foreign country, even though rules 131 and 132 have not
been complied with.
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Chapter 5 Notice of intention to

134

135

136

defend

Application of ch 5

This chapter applies only to a proceeding started by claim.

No step without notice of intention to defend

)

2)

Except with the court’s leave, a defendant may take a step in a
proceeding only if the defendant has first filed a notice of
intention to defend.

In this rule—

notice of intention to defend includes a conditional notice of
intention to defend.

Defendant may act by solicitor or in person

(1)

2)

3)
“4)

(&)

A defendant may defend a proceeding by a solicitor or in
person.

However, if a defendant is a person under a legal incapacity,
the defendant may defend the proceeding only by the person’s
litigation guardian.

Editor’s note—
See rule 93 (Litigation guardian of person under a legal incapacity).

A defendant may also defend a minor debt claim by an agent.

If a defendant defends by an agent, the defendant must file the
agent’s authority if the registrar requires it.

In this rule—

defend includes file a notice of intention to defend.
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137 Time for notice of intention to defend

(1) In a proceeding started by a claim, a notice of intention to
defend must be filed within 28 days after the day the claim is
served.

(2) However, if the Service and Execution of Process Act 1992
(Cwlth) applies, a notice of intention to defend must be filed
within the time limited by that Act.

138 Late filing of notice of intention to defend
A defendant may file and serve a notice of intention to defend
at any time before judgment, even if the defendant is in
default of rule 137.
Editor’s note—
However, see chapter 9 (Ending proceedings early), part 1 (Default),
division 2 (Proceedings started by claim) for the possible consequences
of not filing within the time limited for filing.
139 Requirements for notice of intention to defend
(1) A notice of intention to defend must—
(a) be in the approved form; and
(b) have the defendant’s defence attached to it.
(2) A notice of intention to defend must be signed and dated.
140 Contact details and address for service
Rule 17 applies in relation to a notice of intention to defend as
if the notice were a claim and the defendant were a plaintiff.
141  Filing notice of intention to defend

A notice of intention to defend must be filed in the registry
from which the claim was issued.
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142

143

144

Service of notice of intention to defend

A sealed copy of the notice of intention to defend must be
served at the plaintiff’s address for service—

(a) on the day on which it is filed; or

(b) as soon as practicable after it is filed.

Possession of land

(1)

2)

3)

A person who is not named in a claim as a defendant in a
proceeding for the possession of land may file a notice of
intention to defend if the person files an affidavit showing the
person is in possession of the land either directly or by a
tenant.

Subject to rule 69, a person who files a notice of intention to
defend under subrule (1) becomes a defendant by virtue of the
notice and must—

(a) when filing the notice, file an application to the court for
directions; and

(b) serve a copy of the notice, the affidavit mentioned in
subrule (1) and the application mentioned in paragraph
(a) on every other party to the proceeding.

A notice of intention to defend under this rule may be
confined to a specified part of the land.

Conditional notice of intention to defend

)

2)

3)

A defendant who proposes to challenge the jurisdiction of the
court or to assert an irregularity must file a conditional notice
of intention to defend.

Rule 139(1)(b) does not apply to a conditional notice of
intention to defend.

If a defendant files a conditional notice of intention to defend,
the defendant must apply for an order under rule 16 within 14
days after filing the notice.
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(4) If the defendant does not apply for an order under rule 16
within the 14 days, the conditional notice of intention to
defend becomes an unconditional notice of intention to
defend.

(5) Within 7 days after a conditional notice of defence becomes
an unconditional notice of intention to defend, the defendant
must file a defence.

(6) A defendant who files an unconditional notice of intention to
defend is taken to have submitted to the jurisdiction of the
court and waived any irregularity in the proceeding.

Chapter 6 Pleadings

Part 1 Introduction

145 Application of pt 1
This part applies only to the following proceedings—
(a) aproceeding started by claim;

(b) a proceeding started by application if the court orders
that pleadings must be served.

146 Formal requirements
(1) A pleading must—
(a) state the number of the proceeding; and
(b) state the description of the pleading; and
(c) Dbe filed and state the date on which it is filed; and

(d) be signed by the solicitor for the party filing it or, if the
party appears or defends in person, the party; and
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(e)
®

€]

be consecutively numbered on each page; and

be divided into consecutively numbered paragraphs and,
if necessary, subparagraphs, each containing, as far as
practicable, a separate allegation; and

if it 1s settled by counsel—state the counsel’s name.

(2) In addition, a pleading (other than a reply) must have on it a
notice to the party on whom the pleading is served under rule
164 informing the party about the time for serving pleadings
in response under rule 164.

148 Judgment pleaded

(1) Subrule (2) applies if a party pleads a judgment.

(2) The party pleading the judgment must, within 10 days after
another party requests a copy of the judgment, deliver to the
other party a copy of the judgment.

(3) If the party does not comply with subrule (2), the court may
order the pleading to be struck out or amended.

Part 2

Rules of pleading

149  Statements in pleadings

(1) Each pleading must—

(a)
(b)

(©)

be as brief as the nature of the case permits; and

contain a statement of all the material facts on which the
party relies but not the evidence by which the facts are to
be proved; and

state specifically any matter that if not stated
specifically may take another party by surprise; and
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(d) subject to rule 156, state specifically any relief the party
claims; and
(e) if aclaim or defence under an Act is relied on—identify
the specific provision under the Act.

(2) Inapleading, a party may plead a conclusion of law or raise a
point of law if the party also pleads the material facts in
support of the conclusion or point.

150 Matters to be specifically pleaded

(1) Without limiting rule 149, the following matters must be

specifically pleaded—

(a) breach of contract or trust;

(b) every type of damage claimed including, but not limited
to, special and exemplary damages;
Editor’s note—

See also rule 155 (Damages).

(c) defence under the Limitation of Actions Act 1974;

(d) duress;

(e) estoppel;

() fraud;

(g) illegality;

(h) interest (including the rate of interest and method of
calculation) claimed;

(i) malice or ill will;

() misrepresentation;

(k) motive, intention or other condition of mind, including
knowledge or notice;

(I) negligence or contributory negligence;

(m) payment;

(n) performance;
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(0)
(p)
(@
(r)
(s)
(®

(w)

)
(W)
)

part performance;

release;

undue influence;

voluntary assumption of risk;

waiver;

want of capacity, including disorder or disability of
mind;

that a testator did not know and approve of the contents
of a will;

that a will was not properly made;

wilful default;

anything else required by an approved form or practice
direction to be specifically pleaded.

(2) Also, any fact from which any of the matters mentioned in
subrule (1) is claimed to be an inference must be specifically
pleaded.

(3) If the plaintiff’s claim is for a debt or liquidated demand only
(with or without a claim for interest), the plaintiff must state
the following details in the statement of claim—

(a)
(b)

(c)

(d)

(e)

particulars of the debt or liquidated demand;

if interest is claimed—particulars as required by rule
159;

the amount claimed for the costs of issuing the claim
and attached statement of claim;

a statement that the proceeding ends if the defendant
pays the debt or liquidated demand and interest and
costs claimed before the time for filing notice of
intention to defend ends;

a statement of the additional costs of obtaining
judgment in default of notice of intention to defend.
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“4)

In a defence or a pleading after a defence, a party must
specifically plead a matter that—

(a) the party alleges makes a claim or defence of the
opposite party not maintainable; or

(b) shows a transaction is void or voidable; or

(c) if not specifically pleaded might take the opposite
parties by surprise; or

(d) raises a question of fact not arising out of a previous
pleading.

151 Presumed facts

(1)

2)

A party is not required to plead a fact if—

(a) the law presumes the fact in the party’s favour; or

(b) the burden of proving the fact does not lie with the party.
Subrule (1) does not apply if it is necessary to plead the fact—
(a) to comply with rule 149; or

(b) to meet a denial pleaded by another party.

152 Spoken words and documents

Unless precise words are material, a pleading may state the
effect of spoken words or a document as briefly as possible
without setting out all of the spoken words or document.

153 Condition precedent

(1)

2)

An allegation of the performance or occurrence of a condition
precedent necessary for the case of a party is implied in the
party’s pleading.

A party who denies the performance or occurrence of a
condition precedent must specifically plead the denial.
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154 Inconsistent allegations or claims in pleadings

(1) A party may make inconsistent allegations or claims in a
pleading only if they are pleaded as alternatives.

(2) However, a party must not make an allegation or new claim
that is inconsistent with an allegation or claim made in
another pleading of the party without amending the pleading.

155 Damages

(1) If damages are claimed in a pleading, the pleading must state
the nature and amount of the damages claimed.

(2) Without limiting rule 150(1)(b), a party claiming general
damages must include the following particulars in the party’s
pleading—

(a) the nature of the loss or damage suffered;

(b) the exact circumstances in which the loss or damage was
suffered;

(c) the basis on which the amount claimed has been worked
out or estimated.

(3) If practicable, the party must also plead each type of general
damages and state the nature of the damages claimed for each

type.
(4) In addition, a party claiming damages must specifically plead

any matter relating to the assessment of damages that, if not
pleaded, may take an opposing party by surprise.

156 General relief

The court may grant general relief or relief other than that
specified in the pleadings irrespective of whether general or
other relief is expressly claimed in the pleadings.
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Part 3

Particulars

157  Particulars in pleading

A party must include in a pleading particulars necessary to—

(a) define the issues for, and prevent surprise at, the trial;
and

(b) enable the opposite party to plead; and
(c) support a matter specifically pleaded under rule 150.

158 Particulars of damages

(D)

2)

If a party claims damages including money the party has paid
or is liable to pay, the pleading must contain particulars of the
payment or liability.

If a party claims exemplary or aggravated damages, the
party’s pleading must contain particulars of all matters relied
on in support of the claim.

159 Interest

(1)

2)

3)

This rule applies if a party intends to apply to the court for an
award of interest, whether under the Supreme Court Act 1995,
section 47 or otherwise.

This rule does not apply to a proceeding for damages for
personal injury or death.

The party must allege in the party’s pleading particulars of—

(a) the amount or amounts on which the interest is claimed;
and

(b) the interest rate or rates claimed; and
(c) the day or days from which interest is claimed; and

(d) the method of calculation.
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160

161

162

“4)

However, the rate or rates of interest need not be separately
specified if the party is claiming at the rate or rates specified
in a practice direction.

Way to give particulars

(D

2)
3)

If rules 157 to 159 require particulars to be given, the
particulars must be stated in the pleading or, if that is
inconvenient, in a separate document mentioned in, and filed
and served with, the pleading.

Further particulars may be given by correspondence.

A party giving further particulars must file a copy of the
particulars.

Application for order for particulars

)

2)

3)

4

A party may apply to the court for an order for further and
better particulars of the opposite party’s pleading.

Editor’s note—

Chapter 11 (Evidence), part 8 (Exchange of correspondence instead of
affidavit evidence) applies to an application under this part. Note,
particularly, rule 447 (Application to court).

The court may, on an application under subrule (1), make the
consequential orders and give the directions for the conduct of
the proceeding the court considers appropriate.

The making of an application under this rule does not extend
the time for pleading.

Particulars required under an order under this rule must repeat
the relevant part of the order so the particulars are
self-explanatory.

Striking out particulars

(1)

This rule applies if a particular—
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(a) has a tendency to prejudice or delay the fair trial of the
proceeding; or

(b) is unnecessary or scandalous; or
(c) is frivolous or vexatious; or
(d) 1s otherwise an abuse of the process of the court.

(2) The court, at any stage of the proceeding, may strike out the
particular and order the costs of the application to be paid on
the indemnity basis.

(3) On the hearing of an application under subrule (2), the court is
not limited to receiving evidence about the particular.

163  Failure to give particulars

If a party does not comply with an order made under rule 161,
the court may make the order, including a judgment, it
considers appropriate.

Part 4 Progress of pleading

164 Time for serving answer to counterclaim and reply

(1) Unless the court orders otherwise, any answer to counterclaim
must be filed and served within—

(a) 14 days after the day the counterclaim is served; or

(b) if the defendant to the counterclaim is not a party to the
original proceeding, 28 days after the day the
counterclaim is served.

(2) Unless the court orders otherwise, any reply must be filed and
served within 14 days after the day of the service of the
defence or answer to counterclaim.

Page 122 Reprint 6 rv effective 12 September 2008



Uniform Civil Procedure Rules 1999
Chapter 6 Pleadings
Part 4 Progress of pleading

[r 165]

165

166

Editor’s note—

See chapter 9 (Ending proceedings early), part 1 (Default) for the
consequence of default.

Answering pleadings

(1

2)

A party may, in response to a pleading, plead a denial, a
nonadmission, an admission or another matter.

A party who pleads a nonadmission may not give or call
evidence in relation to a fact not admitted, unless the evidence
relates to another part of the party’s pleading.

Denials and nonadmissions

(1

2)

3)

An allegation of fact made by a party in a pleading is taken to
be admitted by an opposite party required to plead to the
pleading unless—

(a) the allegation is denied or stated to be not admitted by
the opposite party in a pleading; or

(b) rule 168 applies.

However, there is no admission under subrule (1) because of a

failure to plead by a party who is, or was at the time of the
failure to plead, a person under a legal incapacity.

A party may plead a nonadmission only if—

(a) the party has made inquiries to find out whether the
allegation is true or untrue; and

(b) the inquiries for an allegation are reasonable having
regard to the time limited for filing and serving the
defence or other pleading in which the denial or
nonadmission of the allegation is contained; and

(c) the party remains uncertain as to the truth or falsity of
the allegation.
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167

168

169

“4)

(&)

(6)

(7)

A party’s denial or nonadmission of an allegation of fact must
be accompanied by a direct explanation for the party’s belief
that the allegation is untrue or can not be admitted.

If a party’s denial or nonadmission of an allegation does not
comply with subrule (4), the party is taken to have admitted
the allegation.

A party making a nonadmission remains obliged to make any
further inquiries that may become reasonable and, if the
results of the inquiries make possible the admission or denial
of an allegation, to amend the pleading appropriately.

A denial contained in the same paragraph as other denials is
sufficient if it is a specific denial of the allegation in response
to which it is pleaded.

Unreasonable denials and nonadmissions

If the court considers an allegation of fact denied or not
admitted should have been admitted, the court may order the
party who denied or did not admit the allegation to pay
additional costs caused by the denial or nonadmission.

Implied nonadmission

ey

2)

Every allegation of fact made in the last pleading filed and
served before the pleadings close is taken to be the subject of
a nonadmission and rule 165(2) then applies.

However, nothing in these rules prevents a party at any time
admitting an allegation contained in a pleading.

Close of pleadings

The pleadings in a proceeding close—

(a) if a pleading is served after the defence or answer to a
counterclaim—on service of the pleading; or

(b) otherwise—14 days after service of the defence.
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170

171

Confession of defence

(1

2)

3)

If the defendant alleges a defence that arose after the
proceeding was started, the plaintiff may file and serve a
confession of defence.

The plaintiff may, on filing a confession of defence, obtain a
judgment for costs to be assessed up to the day the defence
was served, unless the court otherwise orders.

In this rule—

defendant includes a defendant to a counterclaim.

Striking out pleadings

(1

2)

3)

This rule applies if a pleading or part of a pleading—
(a) discloses no reasonable cause of action or defence; or

(b) has a tendency to prejudice or delay the fair trial of the
proceeding; or

(c) isunnecessary or scandalous; or
(d) is frivolous or vexatious; or
(e) is otherwise an abuse of the process of the court.

The court, at any stage of the proceeding, may strike out all or
part of the pleading and order the costs of the application to be
paid by a party calculated on the indemnity basis.

On the hearing of an application under subrule (2), the court is
not limited to receiving evidence about the pleading.
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Part 5 Particular pleadings
Division 1 Various

172 Defence of tender

If a defendant pleads the defence of tender before the
proceeding was started, the court may order the defendant to
pay the amount tendered into court.

173  Set-off

)

2)

3)

A defendant may rely on set-off (whether or not of an
ascertained amount) as a defence to all or part of a claim made
by the plaintiff whether or not it is also included as a
counterclaim.

If the amount of a set-off is more than the amount of the claim
against which it is set off, then, regardless of whether the
set-off is pleaded as a counterclaim—

(a) the set-off may be treated as a counterclaim; and

(b) the court may give judgment for the amount of the
difference or grant the defendant other relief to which
the court considers the defendant is entitled.

Examples of other relief under subrule (2)(b)—
injunction, or stay, if within the court’s jurisdiction
Despite subrules (1) and (2)—

(a) if the court considers a set-off can not be conveniently
dealt with in a proceeding, the court may set aside a
defence or counterclaim in the proceeding by way of
set-off and may order that the set-off be dealt with in a
separate proceeding; or

(b) 1if the court considers a set-off should not be allowed, the
court may set aside a defence or counterclaim by way of
set-off.
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174 Defamation pleadings
If in a proceeding for defamation the plaintiff intends to allege
that the defendant was actuated by ill will to the plaintiff or by
another improper motive, the plaintiff must allege in a reply
the facts from which the ill will or improper motive is to be
inferred.
Division 2 Counterclaims
175 Application of div 2
This division applies to a counterclaim and an answer to a
counterclaim with necessary changes and, in particular, as if
the plaintiff in the original proceeding were a defendant and
the defendant a plaintiff.
176  Counterclaim after issue of claim
A counterclaim may be made in relation to a cause of action
arising after the issue of the claim.
177  Counterclaim against plaintiff
In a proceeding, the defendant may make a counterclaim
against a plaintiff, instead of bringing a separate proceeding.
178 Counterclaim against additional party

(1) A defendant may make a counterclaim against a person other

than the plaintiff (whether or not already a party to the
proceeding) if—

(a) the plaintiff is also made a party to the counterclaim;
and

(b) either—
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179

2)

3)

“4)

(1) the defendant alleges that the other person is liable
with the plaintiff for the subject matter of the
counterclaim; or

(i) the defendant claims against the other person relief
relating to or connected with the original subject
matter of the proceeding.

If a defendant counterclaims against a person who is not a
party to the original proceeding, the defendant must—

(a) make the counterclaim; and

(b) serve the defence and counterclaim and the plaintiff’s
statement of claim on the person within the time allowed
for service on a plaintiff.

A person not a party to the original proceeding who is
included as a defendant to a counterclaim becomes a party to
the proceeding on being served with the defence and
counterclaim.

If a defendant makes a counterclaim against a person not a
party to the original proceeding, chapters 2, 4 and 5 and
chapter 9, part 1 apply as if—

(a) the counterclaim were a proceeding started by a claim;
and

(b) the party making the counterclaim were a plaintiff; and

(c) the party against whom the counterclaim is made were a
defendant.

Pleading and serving counterclaim

A counterclaim must be in the approved form and must be
included in the same document and served within the same
time as the defence.
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180 Answer to counterclaim

A defendant to a counterclaim may plead to the counterclaim
by serving an answer to the counterclaim under these rules.

181 Conduct of counterclaim

(1) These rules apply to the conduct of a counterclaim with
necessary changes as if—

(a) the plaintiff on the counterclaim were the plaintiff in an
original proceeding; and

(b) the defendant to the counterclaim were the defendant to
an original proceeding.

(2) Chapter 4 does not apply to a defendant to a counterclaim who
is a party to the original proceeding.

(3) Subject to rule 182, a counterclaim must be tried at the trial of
the plaintiff’s claim.

182 Exclusion of counterclaim

The court may, at any time, exclude a counterclaim from the
proceeding in which the counterclaim is made and give the
directions the court considers appropriate about the conduct of
the counterclaim.

183 Counterclaim after judgment, stay etc. of original
proceeding

A counterclaim may proceed after judgment is given in the
original proceeding or after the original proceeding is stayed,
dismissed or discontinued.

184 Judgment for balance

If a defendant establishes a counterclaim against the plaintiff
and there is a balance in favour of 1 of the parties, the court
may give judgment for the balance.
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185  Stay of claim

If the defendant does not plead a defence but makes a
counterclaim, the court may stay the enforcement of a
judgment given against the defendant until the counterclaim is
decided.

Division 3 Admissions

186  Application of div 3

This division applies only to proceedings started by claim.

187 Voluntary admission

A party to a proceeding may, in addition to an admission in a
pleading, by notice served on another party, admit, in favour
of the other party, for the proceeding only, the facts specified
in the pleading or notice.

188 Withdrawal of admission

A party may withdraw an admission made in a pleading or
under rule 187 only with the court’s leave.

189 Notice to admit facts or documents

(1)

2)

A party to a proceeding (the first party) may, by notice served
on another party ask the other party to admit, for the
proceeding only, the facts or documents specified in the
notice.

If the other party does not, within 14 days, serve a notice on
the first party disputing the fact or the authenticity of the
document, the other party is taken to admit, for the proceeding
only, the fact or the authenticity of the document specified in
the notice.
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3)

“4)

The other party may, with the court’s leave, withdraw an
admission taken to have been made by the party under subrule

2).

If the other party serves a notice under subrule (2) disputing a
fact or the authenticity of a document and afterwards the fact
or the authenticity of the document is proved in the
proceeding, the party must pay the costs of proof, unless the
court otherwise orders.

190 Admissions

)

2)

3)

“4)

Part 6

If an admission is made by a party, whether in a pleading or
otherwise after the start of the proceeding, the court may, on
the application of another party, make an order to which the
party applying is entitled on the admission.

The court may give judgment or make another order even
though other questions in the proceeding have not been
decided.

The court may, instead of assessing the amount claimed, make
a judgment conditional on the assessment of damages under
chapter 13, part 8.

If the court gives judgment under subrule (3), the court must
specify in the order the court to perform the assessment under
rule 507.

Third party and similar
proceedings

191 Explanation of pt 6

(1

This part provides for a third party procedure in a proceeding
started by claim.
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(2) A third party proceeding starts when the third party notice is
issued.

(3) In addition to the provisions of this part, rules 16 to 18, 20 and
23 apply in relation to a third party notice as if the notice were
a claim and the defendant making the claim were a plaintiff
and the third party were a defendant.

192 Reason for third party procedure

A defendant may file a third party notice if the defendant
wants to—

(a) claim against a person who is not already a party to the
proceeding a contribution or indemnity; or

(b) claim against a person who is not already a party to the
proceeding relief—

(1) relating to or connected with the original subject
matter of the proceeding; and

(i) substantially the same as some relief claimed by
the plaintiff; or

(c) require a question or issue relating to or connected with
the original subject matter of the proceeding to be
decided not only as between the plaintiff and the
defendant but also as between either of them and a
person not already a party to the proceeding.

193 Content of third party notice
(1) A third party notice must be in the approved form.
(2) In a third party notice, a defendant must—

(a) state briefly the nature of the claim made or relief
sought against the third party; and

(b) attach a statement of claim to the notice, unless the court
otherwise orders.
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194

195

Filing third party notice

)

2)

3)

“4)

Unless the court gives leave—

(a) athird party notice may not be filed by a defendant until
the defendant has filed a defence; and

(b) a third party notice must be filed within 28 days after the
end of whichever of the following periods ends last—

(1) the time limited for the filing of the defence of the
defendant who makes the third party claim (the
prescribed period);

(i) if the plaintiff agrees to an extension of the
prescribed period—the period agreed to.

An application for leave to file a third party notice must be
served on the plaintiff.

However, the court may order the application to be served on
another party who has filed a notice of intention to defend.

If the court gives leave to the defendant to file a third party
notice, it may give directions about filing and serving the
notice.

Serving third party notice

)

2)

A defendant who files a third party notice must serve it on the
third party—

(a) as soon as practicable after it is issued; and

(b) in the same way as an originating process is served on a
defendant.

A copy of the following documents must be served with the
third party notice—

(a) any order giving leave to file or serve the notice;
(b) the claim;
(c) all pleadings filed in the proceeding.
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(3) As soon as practicable after serving the third party notice on
the third party, the defendant must also serve a copy of the
notice on the plaintiff and all parties who have filed a notice
of intention to defend.

196 Effect of service on third party

On being served with a third party notice, the third party
becomes a party to the proceeding with the same rights in
relation to the third party’s defence to a claim made against
the third party in the notice as the third party would have if
sued in the ordinary way by the defendant.

197 Notice of intention to defend by third party

Chapter 5 applies, with necessary changes, to a proceeding
started by a third party notice as if the notice were a third
party claim, the defendant making the claim were a plaintiff
and the third party were a defendant.

198 Third party defence

(1) The third party may file and serve a defence within 28 days
after the day the third party is served with the statement of
claim on the third party.

(2) The third party may, in the defence to the third party notice,
deny a plaintiff’s allegations against a defendant and allege a
matter showing a plaintiff’s claim against a defendant is not
maintainable.

199 Pleadings

A party who files a pleading after the filing of a third party
notice must serve the pleading on all other parties who have
an address for service.
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200

201

Counterclaim by third party

(1

2)

3)
“4)

A third party who has a claim against the defendant who
makes the third party claim may counterclaim against the
defendant.

The third party may include the plaintiff or another person as
a defendant to the counterclaim if the person could be
included as a defendant if the third party brought a separate
proceeding.

The counterclaim starts when it is issued.

Rule 178 applies to a counterclaim by a third party with
necessary changes.

Default

)

2)

This rule applies if—

(a) a default judgment is given for the plaintiff against the
defendant by whom a third party was included; and

(b) the third party has not filed a notice of intention to
defend or a defence.

When the time for filing a notice of intention to defend or a
defence ends—

(a) the third party—

(i) 1is taken to admit a claim stated in the third party
notice or statement of claim; and

(i) is bound by the default judgment between the
plaintiff and the defendant so far as it is relevant to
a claim, question or issue stated in the notice or
statement of claim; and

(b) the defendant—

(i) at any time after satisfaction of the default
judgment, or, with the court’s leave, before
satisfaction, may obtain a judgment against the
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3)

“4)

third party for a contribution or indemnity claimed
in the notice or statement of claim; and

(i1) with the court’s leave, may obtain a judgment
against the third party for other relief or remedy
claimed in the notice or statement of claim.

The court may set aside or vary the judgment against the third
party.

Chapter 9, part 1, division 2, applies for a third party
procedure as if the third party notice were a claim, the
defendant making the claim were a plaintiff and the third
party were a defendant.

202 Disclosure

ey

2)

3)

A duty of disclosure arises between a third party and the
defendant who included the third party only if the third party
files a defence.

A duty of disclosure arises between a third party and a
plaintiff only if the third party denies the plaintiff’s
allegations against the defendant or alleges another matter
showing the plaintiff’s claim against the defendant is not
maintainable.

Editor’s note—
See rule 211 (Duty of disclosure).

However, a duty of disclosure may arise between a third party
and another party if the court so orders.

203 Trial

(D

2)

A third party may appear at, and take part in, the trial of the
proceeding as the court directs.

At the trial, the issues between the defendant who included
the third party and the third party must be tried concurrently
with the issues between the plaintiff and the defendant, unless
the court otherwise orders.
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204 Extent third party bound by judgment between plaintiff
and defendant

In a proceeding, the court may make an order or give a
direction about the extent to which a third party is bound by a

judgment between a plaintiff and a defendant.

205 Judgment between defendant and third party

(1)

2)

In a proceeding, the court may give judgment in favour of—

(a) adefendant by whom a third party was included against
the third party; or

(b) the third party against the defendant.
If—

(a) judgment is given in favour of the plaintiff against a
defendant; and

(b) judgment is given in favour of the defendant against a
third party;

the judgment against the third party may be enforced only if—
(c) the judgment against the defendant has been satisfied; or

(d) the court orders otherwise.

206 Claim against another party

(1

2)

3)

A party may claim against another party to the proceeding
relief of the kind mentioned in rule 192 by filing and serving a
third party notice under this rule.

Subrule (1) does not apply if the claim could be made by
counterclaim in the proceeding.

If a party files and serves a third party notice under this rule—

(a) the party on whom it is served is not required to file a
notice of intention to defend if the party has filed a
notice of intention to defend in the proceeding or is a
plaintiff; and
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(b) this part otherwise applies with necessary changes as
if—
(1) the party filing and serving the notice were a

defendant filing and serving a third party notice;
and

(i1) the party on whom the notice is served were a third
party.

207 Subsequent parties

(1) If a third party has filed a notice of intention to defend, this
part applies, with necessary changes, as if the third party were
a defendant.

(2) If a person joined as a party (a fourth party) by a third party
has filed a notice of intention to defend, this part as applied by
this rule must have effect as regards the fourth party and any
other further person or persons included and so on
successively.

208 Contribution under Law Reform Act 1995

If the only relief claimed by a defendant is a contribution
under the Law Reform Act 1995, section 6 against another
defendant, the defendant may file and serve a notice claiming
contribution without further pleading.
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Chapter 7 Disclosure

Part 1 Disclosure by parties
Division 1 Disclosure and inspection of
documents

209 Application of pt 1
(1) This part applies to the following types of proceeding—
(a) aproceeding started by claim;

(b) aproceeding in which the court has made an order under
rule 14 ordering the proceeding to continue as if started
by claim;

(c) if the court directs—a proceeding started by application.

(2) This part applies to all parties, including a party who is a
young person and a litigation guardian of a young person.

(3) This part does not affect—

(a) the right of a party to inspect a document if the party has
a common interest in the document with the party who
has possession or control of the document; or

(b) another right of access to the document other than under
this part.

210 Nature of disclosure

In a proceeding, disclosure is the delivery or production of
documents in accordance with this part.
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211 Duty of disclosure

)

2)

3)

A party to a proceeding has a duty to disclose to each other
party each document—

(a) in the possession or under the control of the first party;
and

(b) directly relevant to an allegation in issue in the
pleadings; and

(c) if there are no pleadings—directly relevant to a matter in
issue in the proceeding.

Editor’s note—
Under the Acts Interpretation Act 1954, section 36—
document includes—

(a) any paper or other material on which there is writing; and

(b) any paper or other material on which there are marks, figures,
symbols or perforations having a meaning for a person qualified to
interpret them; and

(c) any disc, tape or other article or any material from which sounds,
images, writings or messages are capable of being produced or
reproduced (with or without the aid of another article or device).

The duty of disclosure continues until the proceeding is
decided.

An allegation remains in issue until it is admitted, withdrawn,
struck out or otherwise disposed of.

212 Documents to which disclosure does not apply

(D

The duty of disclosure does not apply to the following
documents—

(a) a document in relation to which there is a valid claim to
privilege from disclosure;

(b) adocument relevant only to credit;

(c) an additional copy of a document already disclosed, if it
is reasonable to suppose the additional copy contains no
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213

214

2)

change, obliteration or other mark or feature likely to
affect the outcome of the proceeding.

A document consisting of a statement or report of an expert is
not privileged from disclosure.

Privilege claim

)

2)

3)

This rule applies if—

(a) a party claims privilege from disclosure of a document;
and

(b) another party challenges the claim.

The party making the claim must, within 7 days after the
challenge, file and serve on the other party an affidavit stating
the claim.

The affidavit must be made by an individual who knows the
facts giving rise to the claim.

Disclosure by delivery of list of documents and copies

)

2)

Subject to rules 216 and 223, a party to a proceeding performs
the duty of disclosure by—

(a) delivering to the other parties in accordance with this
part a list of the documents to which the duty relates and
the documents in relation to which privilege from
disclosure is claimed (the list of documents); and

(b) at a party’s request, delivering to the party copies of the
documents mentioned in the list of documents, other
than the documents in relation to which privilege from
disclosure is claimed.

The times for the deliveries are as follows—

(a) if an order for disclosure is made before the close of
pleadings—the times stated in the order;

(b) if an application for a summary decision is made within
28 days after the close of pleadings and the proceeding
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215

216

(©)
(d)

(e)

®

is not entirely disposed of when the application is
decided—within 28 days after the decision;

otherwise—within 28 days after the close of pleadings;

when any further pleading or amended pleading is
delivered;

if the first occasion on which a document comes into the
possession or under the control of the party, or is located
by the party, happens after a time mentioned in
paragraph (a) to (c)—within 7 days after the occasion
happens;

if the party is asked in writing by another party to
deliver a copy of a document—within 28 days after the
request.

Requirement to produce original documents

Despite rule 214, a party (the first party) may require another
party to produce for inspection of the first party specified
original documents of which copies are, or are to be,
disclosed.

Disclosure by inspection of documents

(1) This rule applies if—

()

(b)

it is not convenient for a party to deliver documents
under rule 214 because of the number, size, quantity or
volume of the documents or some of the documents; or

a requirement for production of documents is made of a
party under rule 215.

(2) If this rule applies, the party must effect disclosure by—

(a)

(b)

producing the documents for inspection at the time
specified in rule 214(2); and

notifying the other party in writing of a convenient place
and time at which the documents may be inspected.
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217  Procedure for disclosure by producing documents

(1) This rule applies if a party discloses documents by producing

2)

3)

4

(&)

them.

The documents must be—

(a)

(b)

contained together and arranged in a way making the
documents easily accessible to, and capable of
convenient inspection by, the party to whom the
documents are produced; and

identified in a way enabling particular documents to be
retrieved easily on later occasions.

The party producing the documents must—

(a)

(b)

()

provide facilities  (including  mechanical and
computerised facilities) for the inspection and copying
of the documents; and

make available a person who is able to explain the way
the documents are arranged and help locate and identify
particular documents or classes of documents; and

provide a list of the documents for which the party
claims privilege.

The arrangement of the documents when in use—

(a)

(b)

must not be disturbed more than is necessary to achieve
substantial compliance with subrule (2); and

if the party to whom the documents are produced for
inspection so requires—must not be disturbed at all.

For subrule (2), the documents may—

(a)
(b)

be contained by files, folders or in another way; and
be arranged—

(i) according to topic, class, category or allegation in
issue; or

(i1) by an order or sequence; or

(ii1) 1in another way; and
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(c) Dbe identified by a number, description or another way.
(6) The person made available under subrule (3)(b) must, if
required by the person inspecting the documents—
(a) explain to the person the way the documents are
arranged; and
(b)  help the person locate and identify particular documents
or classes of documents.
219 Costs

Subject to rule 220, a party who does not make use of the
opportunity to inspect documents under a notice under rule
216 may not inspect the documents unless the party tenders an
amount for the reasonable costs of providing another
opportunity for inspection or the court otherwise orders.

220 Deferral of disclosure

(D

2)

A party (the first party) may give to another party a written
notice stating documents relating to a specified question or of
a specified class are not to be disclosed to the first party until
asked by the first party at a time that is reasonable having
regard to the stage of the proceeding.

The other party may disclose to the first party a document to
which the notice relates only if the first party asks for its
disclosure.

221 Disclosure of document relating only to damages

A party may disclose to another party a document relating
only to damages only if the other party asks for its disclosure.
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222 Inspection of documents referred to in pleadings or
affidavits

A party may, by written notice, require another party in whose

pleadings, particulars or affidavits mention is made of a

document—

(a)

(b)

to produce the document for the inspection of the party
making the requirement or the solicitor for the party;
and

to permit copies of the document to be made.

223 Court orders relating to disclosure

(1) The court may order a party to a proceeding to disclose to
another party a document or class of documents by—

2)

3)

(a)

(b)

delivering to the other party in accordance with this part
a copy of the document, or of each document in the
class; or

producing for the inspection of the other party in
accordance with this part the document, or each
document in the class.

The court may order a party to a proceeding (the first party) to
file and serve on another party an affidavit stating—

(a)

(b)

that a specified document or class of documents does
not exist or has never existed; or

the circumstances in which a specified document or
class of documents ceased to exist or passed out of the
possession or control of the first party.

The court may order that delivery, production or inspection of
a document or class of documents for disclosure—

(a)
(b)
(c)

be provided; or
not be provided; or
be deferred.
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(4) An order mentioned in subrule (1) or (2) may be made only

S

if—
(a)

(b)

there are special circumstances and the interests of
justice require it; or

it appears there is an objective likelihood—
(1) the duty to disclose has not been complied with; or

(i1) a specified document or class of documents exists
or existed and has passed out of the possession or
control of a party.

If, on an application for an order under this rule, objection is
made to the disclosure of a document (whether on the ground
of privilege or another ground), the court may inspect the
document to decide the objection.

224  Relief from duty to disclose

(1) The court may order a party be relieved, or relieved to a
specified extent, of the duty of disclosure.

2)

Without limiting subrule (1), the court may, in deciding
whether to make the order, have regard to the following—

(a)

(b)

(c)

(d)

the likely time, cost and inconvenience involved in
disclosing the documents or classes of documents
compared with the amount involved in the proceeding;

the relative importance of the question to which the
documents or classes of documents relate;

the probable effect on the outcome of the proceeding of
disclosing or not disclosing the documents or classes of
documents;

other relevant considerations.

225 Consequences of nondisclosure

(1) If a party does not disclose a document under this part, the
party—
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2)

3)

(a)

(b)

(c)

must not tender the document, or adduce evidence of its
contents, at the trial without the court’s leave; and

is liable to contempt for not disclosing the document;
and

may be ordered to pay the costs or a part of the costs of
the proceeding.

If a document is not disclosed to a party under this part, the
party may apply on notice to the court for—

(a)

(b)

(©

an order staying or dismissing all or part of the
proceeding; or

a judgment or other order against the party required to
disclose the document; or

an order that the document be disclosed in the way and
within the time stated in the order.

The court may, in an order under subrule (2)(c), specify
consequences for failing to comply with the order.

226 Certificate by solicitor

(1) The solicitor having conduct of a proceeding for a party must
give to the court at the trial, a certificate addressed to the court
and signed by the solicitor—

2)

(a)

(b)

stating the duty of disclosure has been explained fully to
the party; and

if the party is a corporation—identifying the individual
to whom the duty was explained.

The certificate must be prepared and signed at or immediately
before the trial.

227 Production of documents at trial

(1) Documents disclosed under this division must be produced at
the trial if—
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(a) notice to produce them has been given with reasonable
particularity; and
(b) their production is asked for at the trial.
(2) A document disclosed under this division that is tendered at
the trial is admissible in evidence against the disclosing party
as relevant and as being what it purports to be.
Division 2 Interrogatories
228 Entitlement to deliver interrogatories

A party may deliver an interrogatory only under this part.
229  Delivery of interrogatories

(1) With the court’s leave, a person may, at any time, deliver
interrogatories—

(a) to a party to a proceeding, including a third party under
chapter 6, part 6; or

(b) to help decide whether a person is an appropriate party
to the proceeding or would be an appropriate party to a
proposed proceeding—to a person who is not a party.

(2) The number of interrogatories may be more than 30 only if the
court directs a greater number may be delivered.

(3) For this rule, each distinct question is 1 interrogatory.

230 Granting of leave to deliver interrogatories

(1)

Subject to an order of the court, the court may give leave to
deliver interrogatories—

(a) on application without notice to another person; and

(b) only if the court is satisfied there is not likely to be
available to the applicant at the trial another reasonably
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231

232

2)

3)

simple and inexpensive way of proving the matter
sought to be elicited by interrogatory.

The application must be accompanied by a draft of the
interrogatories intended to be delivered, unless the court
otherwise directs.

However, a Magistrates Court may not give leave for this
division unless the amount sued for is more than $7500.

Answering interrogatories

(1

2)

3)

Subject to this part, a person to whom interrogatories are
delivered is required to answer them.

The person must answer the interrogatories—
(a) within the time ordered by the court; and

(b) by delivering to the interrogating party a statement in
answer to the interrogatories and an affidavit verifying
the statement.

If a party—
(a) claims relief against 2 or more other parties; and
(b) delivers interrogatories to 1 or more of them;

the statement and affidavit must also be delivered to each
party who has filed a notice of intention to defend.

Statement in answer to interrogatories

(1

2)

3)

A statement in answer to interrogatories must comply with
this rule, unless the court otherwise orders.

The statement must specifically—
(a) answer the substance of each interrogatory; or
(b) object to answering each interrogatory.

An answer must be given directly and without evasion or
resort to technicality.
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“4)

S

(6)

An objection must—
(a) specify the grounds of the objection; and
(b) briefly state the facts on which the objection is made.

This rule does not apply to an interrogatory to which an order
under rule 234(a) applies.

However, if rule 234(b) applies to an interrogatory, the
statement must deal with the interrogatory to the extent the
person is required to answer it.

233 Grounds for objection to answering interrogatories

(1

2)

3)

The following are the only grounds on which a person may
object to answering an interrogatory—

(a) the interrogatory does not relate to a matter in question,
or likely to be in question, between the person and the
interrogating party;

(b) the interrogatory is not reasonably necessary to enable
the court to decide the matters in question between the
parties;

(c) there is likely to be available to the interrogating party at
the trial another reasonably simple and inexpensive way
of proving the matter sought to be elicited by
interrogatory;

(d) the interrogatory is vexatious or oppressive;
(e) privilege.
The court may—

(a) require the grounds of objection specified in a statement
in answer to interrogatories to be specified in more
detail; and

(b) decide the objection.

If the court decides the objection is sufficient, the
interrogatory is not required to be answered.
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234

235

Unnecessary interrogatories
The court may, on application—

(a) order that a person is not required to answer an
interrogatory; or

(b) by order, limit the extent to which the person is required
to answer an interrogatory.

Identity of individual by whom verifying affidavit to be
made

(1) An affidavit verifying the statement of a person in answer to
interrogatories must be made by—

(a) the person; or

(b) if the person is a person under a legal incapacity—the
person’s litigation guardian; or

(c) if the person is a corporation or organisation—

(i) a member or officer of the corporation or
organisation; or

(i) another individual involved in the management of
its affairs; or

(d) if the person is a body of persons lawfully suing or
being sued in the name of the body or the name of an
officer of the body or another person—a member or
officer of the body; or

(e) if the person is a State or the Commonwealth or an
officer of a State or the Commonwealth suing or being
sued in an official capacity—an officer of the State or
the Commonwealth.

(2) If subrule (1)(c), (d) or (e) applies—

(a) the court may, in relation to all or any of the
interrogatories—

(i) specify, by name or otherwise, the individual to
make the affidavit; or
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(1) specify, by description or otherwise, the
individuals from whom the interrogating party may
choose the individual to make the affidavit; and

the affidavit must be made in relation to the
interrogatories, or the relevant interrogatories, by the
individual specified or the individual chosen by the
interrogating party.

Failure to answer interrogatory

(1) This rule applies if a person does not give an answer, or gives
an insufficient answer, to an interrogatory.

[r 236]
(b)
236
()
(a)
(b)
(©
3)
237.
237

The court may—

order an answer or further answer be given under rule
231; or

order the person to attend to be orally examined; or

if the person is not qualified to make the affidavit
verifying the statement in answer to the
interrogatories—order a qualified individual to attend to
be orally examined.

This rule does not limit the powers of the court under rule

Failure to comply with court order

(1) If a person does not comply with an order under rule
236(2)(a), the interrogating party or another party may apply
on notice to the court for—

(a)

(b)
(c)

an order that all or part of the proceedings be stayed or
dismissed; or

a judgment or other order against the person; or

an order requiring the relevant statement in answer to
interrogatories or the affidavit verifying the statement to
be filed or served within a stated time.
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(2) The court may make an order under subrule (1), or another
order, specifying consequences for failing to comply with the
order, the court considers appropriate.

(3) This rule does not limit the powers of the court to punish for
contempt of court.

238 Tendering answers
(1) A party may tender as evidence—

(a) an answer of another party to an interrogatory without
tendering other answers; or

(b) part of an answer of another party to an interrogatory
without tendering all of the answer.

(2) If all or part of an answer to an interrogatory is tendered as
evidence, the court may consider all of the answers and reject
the tender unless another answer or part of an answer is also
tendered.

(3) However, the court may reject the tender under subrule (2)
only if the court considers the other answer or part of an
answer is so connected with the answer tendered that the
answer should not be used without the other answer or part.

Division 3 General

239 Public interest considerations

This part does not affect a rule of law authorising or requiring
the withholding of a matter on the ground its disclosure would
be injurious to the public interest.

240 Service on solicitors of disclosure orders

(1) If an order relating to interrogatories or the delivery,
production or inspection of documents is served on the
solicitor for the party against whom the order is made, the
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service is sufficient for making an application for contempt of
court for disobedience to the order.

2) Ift—

(a) an application of a kind mentioned in subrule (1) is
made; and

(b) the order to which the application relates was served in
the way mentioned in the subrule;

the party against whom the order is made may show, in
answer to the application, the party has no notice or
knowledge of the order.

(3) A solicitor is liable to a proceeding for contempt of court if—

(a) an order relating to interrogatories or the delivery,
production or inspection of documents is served on the
solicitor for the party against whom the order is made;
and

(b) the solicitor fails, without reasonable excuse, to give
notice of the order to the party.

241 Costs

If, in any case, the cost of complying with this part would be
oppressive to a party, the court may order another party to pay
or contribute to the cost of compliance or provide security for
the cost.

Part 2 Non-party disclosure

242 Notice requiring non-party disclosure

(1) A party (the applicant) to a proceeding may by notice of
non-party disclosure require a person who is not party to the
proceeding (the respondent) to produce to the applicant,
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243

2)

3)

4

within 14 days after service of the notice on the respondent, a
document—

(a) directly relevant to an allegation in issue in the
pleadings; and

(b) in the possession or under the control of the respondent;
and

(c) that is a document the respondent could be required to
produce at the trial of the matter.

The applicant may not require production of a document if
there is available to the applicant another reasonably simple
and inexpensive way of proving the matter sought to be
proved by the document.

The respondent must comply with the notice but not before
the end of 7 days after service of the notice on the respondent.

Disclosure under this part is not an ongoing duty.

Form and service of notice

(1)

2)

A notice of non-party disclosure must—
(a) Dbe issued in the same way as a claim; and

(b) state the allegation in issue in the pleadings about which
the document sought is directly relevant; and

(c) include a certificate signed by the applicant’s solicitor,
or if the applicant acts personally, by the applicant,
stating that there is not available to the applicant another
reasonably simple and inexpensive way of proving the
matter sought to be proved by the document; and

(d) Dbe in the approved form; and

(e) Dbe served in the same way as a claim and within 3
months after its issue.

However, the applicant may serve the respondent only after
the applicant has served all other persons who are required to
be served under rule 244.
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244 Others affected by notice

(1

2)

3)

4

&)

The applicant must, within 3 months after the issue of a notice
of non-party disclosure, serve a copy of the notice on—

(a) a person, other than a party, about whom information is
sought by the notice; and

(b) if the applicant knows the respondent does not own a
document required to be produced—the owner of the
document.

Subrule (1) does not apply if the applicant’s solicitor—

(a) Dbelieves, on reasonable grounds, that a person who
would otherwise be required to be served under subrule
(1) 1s likely to fabricate evidence or perpetrate fraud if
the person becomes aware of the notice; and

(b) has completed a certificate in the approved form stating
that the solicitor has that belief and that the interests of
justice are likely to be jeopardised if the person were
served with the notice.

A certificate by the applicant’s solicitor under subrule (2)
must be tendered to the court after the close of the applicant’s
case.

Further, subrule (1)(b) does not apply if, after reasonable
inquiries, the applicant can not identify the owner of the
document.

The applicant must write the name and address of anyone who
must be served under this rule on the notice and on all copies
of the notice.

245 Objection to disclosure

(1)

The respondent, or a person who has been served with a
notice of non-party disclosure under rule 244, may object to
the production of some or all of the documents mentioned in
the notice within 7 days after its service or, with the court’s
leave, a later time.
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(2) Also, another person who would be affected by the notice and
who has not been served may object to the production of some
or all of the documents mentioned in the notice at any time
with the court’s leave.

(3) The objection must—

(a) be written; and

(b) be served on the applicant; and

(c) if the person objecting (the objector) is not the
respondent—be served on the respondent; and

(d) clearly state the reasons for the objection.

(4) The reasons may include, but are not limited to, the
following—

(a) if the objector is the respondent—the expense and
inconvenience likely to be incurred by the respondent in
complying with the notice;

(b) the lack of relevance to the proceeding of the documents
mentioned in the notice;

(c) the lack of particularity with which the documents are
described;

(d) aclaim of privilege;

(e) the confidential nature of the documents or their
contents;

(f) the effect disclosure would have on any person;

(g) if the objector was not served with the notice—the fact

that the objector should have been served.

246 Objection stays notice

Service of an objection under rule 245 operates as a stay of a
notice of non-party disclosure.
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247 Court’s decision about objection

(1

2)

3)

“4)

Within 7 days after service of an objection under rule 245, the
applicant may apply to the court for a decision about the
objection.

The court may make any order it considers appropriate
including, but not limited to an order—

(a) lifting the stay; or
(b) varying the notice of non-party disclosure; or
(c) setting aside the notice.

Unless the court otherwise orders, each party to an application
to decide an objection must bear the party’s own costs of the
application.

The court may make an order for subrule (3) if, having regard
to the following, the court considers that the circumstances
justify it—

(a) the merit of the objector’s objections;

(b) the public interest in the efficient and informed conduct
of litigation;

(c) the public interest in not discouraging objections in
good faith by those not a party to the litigation.

248 Production and copying of documents

)

Unless the operation of a notice of non-party disclosure is
stayed, and subject to any order under rule 247(2), the
respondent must produce the document specified in the notice
for inspection by the applicant at the place of business of the
respondent, or the respondent’s solicitor, within ordinary
business hours or at another place or time agreed by the
applicant and respondent.
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2)

3)

If the respondent does not comply with subrule (1), the
applicant may apply to the court who may order compliance
and make another order the court considers appropriate.

The applicant may copy a document produced under this part.

249 Costs of production

(1)

2)

3)

Subject to rule 247(3), the applicant must pay the
respondent’s reasonable costs and expenses of producing a
document.

Within 1 month after producing a document, the respondent
must give to the applicant written notice of the respondent’s
reasonable costs and expenses of producing it.

Within 1 month after receiving written notice under subrule
(2), the applicant may apply to the registrar for assessment of
the costs and expenses under chapter 17A.

Chapter 8 Preservation of rights and

Part 1

property

Inspection, detention and
preservation of property

250 Inspection, detention, custody and preservation of
property

(D

The court may make an order for the inspection, detention,
custody or preservation of property if—

(a) the property is the subject of a proceeding or is property
about which a question may arise in a proceeding; or
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2)

3)

“4)

(&)

(b)

inspection of the property is necessary for deciding an
issue in a proceeding.

Editor’s note—

Under the Acts Interpretation Act 1954, section 36—

property means any legal or equitable estate or interest (whether present
or future, vested or contingent, or tangible or intangible) in real or
personal property of any description (including money), and includes
things in action.

Subrule (1) applies whether or not the property is in the
possession, custody or power of a party.

The order may authorise a person to do any of the following—

(a)

(b)
(©)

(d)
(e)
®)

€]

enter a place or do another thing to obtain access to the
property;,
take samples of the property;

make observations and take photographs of the
property;,

conduct an experiment on or with the property;

observe a process;

observe or read images or information contained in the
property including, for example, by playing or screening
a tape, film or disk;

photograph or otherwise copy the property or
information contained in the property.

In the order, the court may impose the conditions it considers
appropriate, including, for example, a condition about—

(a)

(b)

payment of the costs of a person who is not a party and
who must comply with the order; or

giving security for the costs of a person or party who
must comply with the order.

The court may set aside or vary the order.
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251 Perishable property

(1) The court may order the sale or other disposal of all or part of
perishable property the subject of a proceeding.

(2) The order may include conditions about the proceeds of the
sale or disposal.

(3) In this rule—

perishable property means property, other than land, that is
perishable or likely to deteriorate or decrease in value.

252  Order affecting non-party

The court may make an order under rule 250 or 251 binding
on, or otherwise affecting, someone who is not a party to the
proceeding.

253 Service of application

(1) The applicant for an order for the inspection, detention,
custody or preservation of property must make all reasonable
inquiries to find out who has, or claims to have, an interest in
the property.

(2) Unless the court otherwise orders, an order may not be made
under rule 250 or 251 unless each person who has an interest
in the property is served with the application and all
supporting affidavits.

254  Order before proceeding starts

(1) In urgent circumstances, the court may, before a proceeding
starts, make an order under rule 250 or 251 as if the
proceeding had started.

(2) The order may include conditions about starting the
proceeding.
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255 Jurisdiction of court not affected

This order does not affect the jurisdiction of the court to make
orders for the inspection, detention, custody or preservation of
property that is exercisable apart from these rules.

Part 2 Injunctions and similar orders

Division 1 Preliminary

255A Definition for pt 2
In this part—

part 2 order means an injunction or order of the type
mentioned in rule 260A or 261A.

256  Application of pt 2
This part does not apply to a Magistrates Court.

257 Relationship with other law

This part is not intended to impede the development of the law
relating to injunctions and similar orders including orders of
the type mentioned in rules 260A and 261A.

258 Procedure

(1) An application for a part 2 order should comply with chapter
2, part 4 unless this part otherwise provides.

(2) Subrule (1) applies irrespective of whether the application is
made—
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(a) Dbefore a proceeding starts; or

(b) in a pending proceeding.

259 Part 2 order without notice

(1) An application for a part 2 order should be served, but if the
court is satisfied there is adequate reason for doing so, the
court may grant the order without notice to the other party.

(2) Without limiting the discretion of the court in the exercise of
its equitable jurisdiction, on an application for a part 2 order,
the court may, with or without conditions—

(a) grant the order for a limited period specified in the
order; or

(b) grant the order until the trial of the proceeding; or

(c) grant an order for a limited time restraining a person
from leaving Australia; or

(d) make another order.
Example of an injunction under subrule (2)(c)—

This injunction may be used if the departure of the person would render
a proceeding useless, for example, because the person’s departure would
make it impossible to have an enforcement hearing in relation to a
judgment against the person and so ascertain the location of the person’s
assets. Conditions imposed may, for example, relate to payment of
moneys, or surrendering a passport, to the registry.

Division 2 Freezing orders

260 Definitions for div 2
In this division—
ancillary order has the meaning given by rule 260B.

another court means a court outside Australia or a court in
Australia other than the court.
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applicant means a person who applies for a freezing order or
an ancillary order.

Jreezing order has the meaning given by rule 260A.
Jjudgment includes an order.

respondent means a person against whom a freezing order or
an ancillary order is sought or made.

260A Freezing order

(1)

2)

The court may make an order (a freezing order) for the
purpose of preventing the frustration or inhibition of the
court’s process by seeking to meet a danger that a judgment or
prospective judgment of the court will be wholly or partly
unsatisfied.

A freezing order may be an order restraining a respondent
from removing any assets located in or outside Australia or
from disposing of, dealing with, or diminishing the value of,
those assets.

260B Ancillary order

(1)

2)

The court may make any order (an ancillary order) ancillary
to a freezing order or prospective freezing order it considers
appropriate.

Without limiting subrule (1), an ancillary order may be made
for either or both of the following purposes—

(a) obtaining information about assets relevant to the
freezing order or prospective freezing order;

(b) deciding whether the freezing order should be made.

260C Respondent need not be party to proceeding

A freezing order or an ancillary order may be granted whether
or not the respondent is a party to an existing proceeding.
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260D Order against judgment debtor or prospective judgment
debtor or third party

(1)

2)

3)

“4)

This rule applies if judgment has been given in favour of an
applicant by the court or another court and there is sufficient
prospect that the judgment of the other court will be registered
in or enforced by the court.

This rule also applies if an applicant has a good arguable case
on an accrued or prospective cause of action that is justiciable
in—

(a) the court; or
(b) another court and—

(1) there is a sufficient prospect that the other court
will give judgment in favour of the applicant; and

(i) there is a sufficient prospect that the judgment of
the other court will be registered in or enforced by
the court.

The court may make a freezing order or an ancillary order or
both against a judgment debtor or prospective judgment
debtor if the court is satisfied, having regard to all the
circumstances, that there is a danger that a judgment or
prospective judgment will be wholly or partly unsatisfied
because—

(a) the judgment debtor, prospective judgment debtor or
another person might abscond; or

(b) the assets of the judgment debtor, prospective judgment
debtor or another person might be—

(1) removed from Australia or from a place inside or
outside Australia; or

(1) disposed of, dealt with or diminished in value.

The court may make a freezing order or an ancillary order or
both against a person other than a judgment debtor or
prospective judgment debtor (a third party) if the court is
satisfied, having regard to all the circumstances, that—
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260E Jurisdiction

(a)

(b)

there is a danger that a judgment or prospective
judgment will be wholly or partly unsatisfied because—

@

(ii)

the third party holds or is using, or has exercised or
is exercising, a power of disposition over assets
(including claims and expectancies) of the
judgment debtor or prospective judgment debtor;
or

the third party is in possession of, or in a position
of control or influence concerning, assets
(including claims and expectancies) of the
judgment debtor or prospective judgment debtor;
or

a process in the court is or may ultimately be available
to the applicant as a result of a judgment or prospective
judgment, under which process the third party may be
obliged to disgorge assets or contribute toward
satisfying the judgment or prospective judgment.

(5) This rule does not affect the power of the court to make a

freezing order or ancillary order if the court considers it is in
the interests of justice to do so.

This division does not diminish the inherent, implied or
statutory jurisdiction of the court to make a freezing order or
ancillary order.

260F Service outside Australia of application for freezing order

or ancillary order

An application for a freezing order or an ancillary order may

be served on a person outside Australia without the court’s

leave if any of the assets to which the order relates are within
the jurisdiction of the court.
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260G Costs

(1

The court may make any order as to costs it considers
appropriate in relation to an order made under this division.

(2) Without limiting subrule (1), an order as to costs includes an
order as to the costs of any person affected by a freezing order
or ancillary order.

Division 3 Search orders

261 Definitions for div 3

In this division—
applicant means a person who applies for a search order.

described includes described generally whether by reference
to a class or otherwise.

premises includes a vehicle or vessel of any kind.

respondent means a person against whom a search order is
sought or made.

search order has the meaning given by rule 261A.

261A Search order

The court may make an order (a search order), in any
proceeding or in anticipation of any proceeding in the court,
for the purpose of securing or preserving evidence and
requiring a respondent to permit persons to enter premises for
the purpose of securing the preservation of evidence which is,
or may be, relevant to an issue in the proceeding or anticipated
proceeding.

261B Requirements for grant of search order

The court may make a search order if the court is satisfied
that—
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(a)

(b)

(c)

the applicant has a strong prima facie case on an accrued
cause of action; and

the potential or actual loss or damage to the applicant
will be serious if the search order is not made; and

there is sufficient evidence in relation to a respondent
that—

(i) the respondent possesses important evidentiary
material; and

(i1) there is a real possibility that the respondent might
destroy the material or cause it to be unavailable
for use in evidence in a proceeding or anticipated
proceeding before the court.

261C Jurisdiction

This division does not diminish the inherent, implied or
statutory jurisdiction of the court to make a search order.

261D Terms of search order

(1) A search order may direct each person who is named or
described in the order—

()

(b)

(©

to permit, or arrange to permit, the other persons named
or described in the order—

(1) to enter premises specified in the order; and

(i) to take any steps that are in accordance with the
terms of the order; and

to provide, or arrange to provide, the other persons
named or described in the order with any information,
thing or service described in the order; and

to allow the other persons named or described in the
order to take and retain in their custody any thing
described in the order; and
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2)

3)

4

(d) not to disclose any information about the order, for up to
3 days after the date on which the order was served,
except for the purposes of obtaining legal advice or legal
representation; and

(e) todo or refrain from doing any act as the court considers
appropriate.

Without limiting subrule (1)(a)(ii), the steps that may be taken
in relation to a thing specified in a search order include—

(a) searching for, inspecting or removing the thing; and

(b) making or obtaining a record of the thing or any
information it may contain.

A search order may contain any other provisions the court
considers appropriate.

In this rule—

record includes a copy, photograph, film or sample.

261E Independent solicitors

ey

2)

If the court makes a search order, the court must appoint 1 or
more solicitors, each of whom is independent of the
applicant’s solicitors (the independent solicitors), to
supervise the enforcement of the order, and to do the other
things in relation to the order the court considers appropriate.

The court may appoint an independent solicitor to supervise
enforcement of the order at any 1 or more premises, and a
different independent solicitor or solicitors to supervise
enforcement of the order at other premises, with each
independent solicitor having power to do the other things in
relation to the order the court considers appropriate.

261F Costs

(D

The court may make any order as to costs it considers
appropriate in relation to an order made under this division.
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(2) Without limiting subrule (1), an order as to costs includes an
order as to the costs of any person affected by a search order.
Division 4 Miscellaneous

262 Part 2 order without trial

)

2)

3)

A plaintiff claiming relief by way of a part 2 order, with or
without a declaration or other relief, may apply to the court
for a judgment.

The plaintiff may make the application at any time after—

(a) the plaintiff is served with a notice of intention to
defend; or

(b) the end of the time set by rule 137 for filing a notice of
intention to defend.

On the hearing of an application under subrule (1) the court
may do one or more of the following—

(a) give judgment in relation to the part 2 order and
declaration and, if other relief is claimed, give the
directions it considers appropriate about how to dispose
of the rest of the proceeding;

(b) grant a part 2 order until the trial or hearing or until a
stated day;

(c) order the parties to file and serve pleadings;

(d) direct a trial of the proceeding.

263 Expedited trial

On an application for a part 2 order, the court may order an
expedited trial under rule 468.
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264

265

Damages and undertaking as to damages

(1

2)

3)

“4)

(&)

Unless there is a good reason, the court must not grant a part 2
order until the trial or hearing or until a stated day without the
usual undertaking as to damages having been given.

The usual undertaking as to damages for a part 2 order applies
during an extension of the period of the order.

If the usual undertaking as to damages is contravened, the
person in whose favour the undertaking is given may apply to
the court for an order conditional on the assessment of
damages.

Editor’s note—
See rule 507 (Conditional order).

If the court finds damages are sustained because of a part 2
order, the court may assess damages or give the directions it
considers necessary for the assessment of damages.

In this rule or an order—

usual undertaking as to damages, for a part 2 order, means
an undertaking to pay to a person (whether or not a party to
the proceeding) who is affected by the order an amount the
court decides should be paid for damages the person may
sustain because of the order.

Other undertakings and security to perform undertaking

(D

2)

3)

The court may require an undertaking from a person approved
by the court other than the applicant.

The court may require a person who gives an undertaking as
to damages under rule 264 to make a payment into court or to
give other security, including to the satisfaction of the
registrar, for the performance of the undertaking.

In deciding whether to make a requirement under this rule, the
court may consider the matters it could consider in deciding
whether to order security for costs and whether it is otherwise
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reasonable in all the circumstances of the matter to impose the
requirement.

Part 3 Receivers

Division 1 Application

266 Application of pt 3
This part does not apply to—
(a) Magistrates Courts; or

(b) situations controlled or regulated by the Corporations
Act.

Division 2 Receivership generally

267 Consent to act as receiver

(1) A person must not be appointed as a receiver unless the
person’s written consent to act as receiver is filed in the court.

(2) The court may set aside the appointment of a receiver at any
time for an appropriate reason and make the orders it
considers appropriate about the receivership and the
receiver’s remuneration.

268 Security

(1) Unless the court otherwise orders, the appointment of a
receiver by the court does not start until the receiver files
security acceptable to the court for the performance of the
receiver’s duties.
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2)

The court may vary or vacate an order for a security filed
under subrule (1) at any time.

269 Remuneration

(1)
2)

A receiver is allowed the remuneration, if any, the court sets.

The court may order that the receiver be remunerated under a
scale the court specifies in the order.

270 Accounts

(1) Unless the court otherwise orders, a receiver must submit
accounts under this rule.

(2) A receiver must submit accounts to the parties and at the
intervals or on the dates the court directs.

(3) A party to whom a receiver is required to submit accounts
may, on giving reasonable written notice to the receiver,
inspect, either personally or by an agent, the documents and
things on which the accounts are based.

(4) A party who objects to the accounts may serve written notice
on the receiver—

(a) specifying the items to which objection is taken; and

(b) requiring the receiver to file the receiver’s accounts with
the court within a stated period of not less than 14 days
after the notice is served.

(5) The party must file a copy of the notice served with the court.

(6) The court may examine the items to which objection is taken.

(7) The court must by order declare the result of an examination
under subrule (6) and may make an order for the costs and
expenses of a party or the receiver.

271  Default
(1) If areceiver contravenes rule 270, the court may—
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2)

3)

(a) set aside the receiver’s appointment; or
(b) appoint another receiver; or

(c) order the receiver to pay the costs of an application
under this rule; or

(d) deprive the receiver of remuneration and order the
repayment of remuneration already paid to the receiver;
or

(e) if the receiver did not pay money into court as required
by the court—charge the receiver with interest at the rate
currently payable on order debts in the court for a period
the court considers appropriate.

This rule does not limit the powers of the court about the
enforcement of orders or the power of the court to punish for
contempt.

In this rule—
order debt see rule 793.

272 Powers

)

2)

3)

“4)

&)

The court may appoint a receiver and manager on conditions
specified in the order.

The court may authorise a receiver to do (either in the
receiver’s name or in the name of a party and either generally
or in a particular case) anything the party might do if without
legal incapacity.

The court may, on application by an interested person, give
the directions it considers appropriate.

Subrule (2) has effect even if the relevant party is under a
legal incapacity.

Subrule (2) does not limit the power of the court apart from
this subrule.
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273 Death of receiver

If a receiver dies, the court may, but only on the application of
a party, make orders for—

(a) the filing and passing of accounts by the deceased
receiver’s representative; and

(b) the payment into court of an amount shown to be owing.

Division 3 Enforcement of judgment by
appointment of receiver

274 Enforcement of judgment

The court may appoint a receiver to receive an amount
payable under a judgment or other order if it is impracticable
to enforce payment in another way.

Editor’s note—

See chapter 19 (Enforcement of money orders), part 10 (Enforcement
warrants for appointment of a receiver).

Part 4 Sales by court order

275 Definition for pt 4
In this part—

land includes an interest in land.

276  Application of pt 4

This part applies only for a proceeding in the Supreme Court
or the District Court.
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277 Order for sale

In a proceeding relating to land, the court may, if it is
necessary or expedient, order the land be sold before the
proceeding is decided.

278 Conduct of sale

)

2)

3)

“4)

The court may appoint a party or another person to have the
conduct of the sale if the court—

(a) makes an order for sale under rule 277; or

(b) by a judgment, orders the sale of land or personal
property.

The court may direct a party to join in the sale or transfer or in

another matter relating to the sale.

The court may permit the party or person having the conduct
of the sale to sell the land in a way the party or person
considers appropriate or give directions about conducting the
sale.

Directions given under subrule (3) may include the
following—

(a) specifying the type of sale, whether by contract
conditional on approval of the court, private treaty,
tender or otherwise;

(b) setting a minimum or reserve price;

(c) requiring payment of the purchase price into court or to
a trustee or other person;

(d) for settling the particulars and conditions of sale;
(e) for obtaining evidence of value;

(f) specifying the remuneration to be allowed to an
auctioneer, estate agent or another person.
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279 Certificate of result of sale

(1) If the court directs, or if the court has directed the payment of
the purchase money into court, the result of a sale by order of
the court must be certified—

(a) for a public auction—by the auctioneer who conducted
the sale; or

(b) otherwise—by the party or person who conducted the
sale or by the solicitor who acted for the party.

(2) Within 7 days after the day of settlement of the sale, the
person required to give the certificate under subrule (1) must
file the certificate in the court.

Chapter 9 Ending proceedings early

Part 1 Default

Division 1 Default by plaintiff or applicant

280 Default by plaintiff or applicant
(1) If—

(a) the plaintiff or applicant is required to take a step
required by these rules or comply with an order of the
court within a stated time; and

(b) the plaintiff or applicant does not do what is required
within the time stated for doing the act;

a defendant or respondent in the proceeding may apply to the
court for an order dismissing the proceeding for want of
prosecution.
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(2) The court may dismiss the proceeding or make another order
it considers appropriate.

(3) An order dismissing the proceeding for want of prosecution
may be set aside only on appeal or if the parties agree to it
being set aside.

(4) Despite subrule (3), the court may vary or set aside an order
dismissing the proceeding for want of prosecution made in the
absence of the plaintiff or applicant, on terms the court
considers appropriate, and without the need for an appeal.

Division 2 Proceedings started by claim

281  Application of div 2

(1) This division applies if a defendant in a proceeding started by
claim has not filed a notice of intention to defend and the time
allowed under rule 137 to file the notice has ended.

(2) This division also applies if a defendant in a proceeding
started by claim files a conditional notice of intention to
defend that becomes an unconditional notice of intention to
defend and the defendant does not file a defence within the
time required under rule 144(5).

282 Service must be proved

A plaintiff must prove service of a claim on a defendant in
default before judgment may be given under this division
against the defendant.

283 Judgment by default—debt or liquidated demand

(1) This rule applies if the plaintiff’s claim against the defendant
in default is for a debt or liquidated demand, with or without
interest.
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2)

3)

“4)

S

(6)

(7

®)

The plaintiff may file a request for judgment for an amount
not more than the amount claimed, together with—

(a) if interest is claimed—interest calculated, to the date of
judgment, at the rate specified in the claim or in a
practice direction for the Supreme Court Act 1995,
section 47; and

(b) the following costs—
(1) costs for issuing the claim;
(i1) costs for obtaining judgment;

(iii)) any other fees and payments, to the extent they
have been reasonably incurred and paid.

If the plaintiff files a request for judgment under subrule (2),
the court, as constituted by a registrar, may give judgment.

For this rule, a debt or liquidated demand includes interest if
the rate of interest 1s—

(a) limited to the rate specified in, and calculated in
accordance with, an agreement; or

(b) not higher than the rate specified in a practice direction
for the Supreme Court Act 1995, section 47.

Subrules (6) to (8) apply if interest is claimed under the
Supreme Court Act 1995, section 47.

If the plaintiff elects to abandon the claim for the interest, the
claim is taken to be a claim for the debt or liquidated demand
without interest.

If the plaintiff elects to accept interest at a rate not higher than
that specified in a practice direction for any period mentioned
in the direction, the registrar may award interest under the
direction, whether or not the defendant has paid the debt or
liquidated demand after the proceeding is started.

If the plaintiff seeks to recover a higher rate of interest than
that specified in a practice direction for any period mentioned
in the direction, the court may—
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)

(a) decide the interest, if any, that is recoverable; and

(b) direct that judgment be given for the interest, whether or
not the defendant has paid the debt or liquidated demand
after the proceeding is started; and

(c) direct that judgment be given against the defendant
under this rule.

If the period for which interest is to be awarded is not
specified in the statement of claim, interest is recoverable
only from the date of the issue of the claim.

284 Judgment by default—unliquidated damages

)

2)

3)

“4)

This rule applies if the plaintiff’s claim against the defendant
in default is for unliquidated damages, with or without
another claim.

The plaintiff may file a request for a judgment conditional on
the assessment of damages by the court under chapter 13, part
8, and for costs.

If the plaintiff files a request for judgment under subrule (2),
the court, as constituted by a registrar, may give judgment.

The court, as constituted by a registrar, must nominate under
rule 507 the court that is to do the assessment.

285 Judgment by default—detention of goods

(1

2)

This rule applies if the plaintiff’s claim for relief against a
defendant in default is for the detention of goods only.

The plaintiff may file a request for judgment against the
defendant, within the limits of the plaintiff’s claim for relief,
either—

(a) for the return of the goods or the value of the goods
conditional on assessment under chapter 13, part 8 and
for costs; or
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286

3)

“4)

S

(b) for the value of the goods conditional on assessment
under chapter 13, part 8 and for costs.

If the plaintiff files a request for judgment under subrule (2),
the court, as constituted by a registrar, may give judgment in
accordance with the request.

The court, as constituted by a registrar, must nominate under
rule 507 the court that is to do the assessment.

If the plaintiff seeks an order for the return of specified goods,
the plaintiff must apply to the court for the order.

Judgment by default—recovery of possession of land

(1

2)

3)

“4)

This rule applies if the plaintiff’s claim for relief against a
defendant in default is for the recovery of possession of land
only.

The plaintiff may file a request for a judgment for—

(a) recovery of possession of the land as against the
defendant; and

(b) the following costs—
(1) costs for issuing the claim;
(i1) costs for obtaining judgment;

(ii1)) any other fees and payments, to the extent they
have been reasonably incurred and paid.

If the plaintiff files a request for judgment under subrule (2),
the court, as constituted by a registrar, may give judgment.

However, the plaintiff is not entitled to the judgment if the
plaintiff’s claim is for delivery of possession under a
mortgage.
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287 Judgment by default—mixed claims

(1

2)

This rule applies if the plaintiff’s claims for relief against a
defendant in default include 2 or more of the claims for relief
mentioned in rules 283 to 286, and no other claim.

The plaintiff is entitled to a judgment against the defendant on
all or any of the claims for relief the plaintiff could request
under those rules if that were the plaintiff’s only claim for
relief against the defendant.

288 Judgment by default—other claims

)

2)
3)

This rule applies if a defendant is in default and the plaintiff is
not entitled to apply for judgment under rule 283, 284, 285 or
286.

The plaintiff may apply to the court for a judgment.

On the application, the court may give the judgment it
considers is justified on the pleadings even if the judgment
was not claimed.

289 Judgment by default—costs only

(1

2)

3)

This rule applies if, under this division, the plaintiff is entitled
to judgment against a defendant in default and the defendant
satisfies the plaintiff’s claim for relief.

The plaintiff may file a request for a judgment against the
defendant for costs alone.

If the plaintiff files a request for judgment under subrule (2),
the court, as constituted by a registrar, may give judgment.

290 Setting aside judgment by default and enforcement

The court may set aside or amend a judgment by default under
this division, and any enforcement of it, on terms, including
terms about costs and the giving of security, the court
considers appropriate.
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Part 2 Summary judgment
Division 1 Application

291  Application of pt 2
This part applies to any proceeding.

Division 2 Applying for summary judgment

292 Summary judgment for plaintiff

(1) A plaintiff may, at any time after a defendant files a notice of
intention to defend, apply to the court under this part for
judgment against the defendant.

(2) If the court is satisfied that—

(a) the defendant has no real prospect of successfully
defending all or a part of the plaintiff’s claim; and

(b) there is no need for a trial of the claim or the part of the
claim;

the court may give judgment for the plaintiff against the
defendant for all or the part of the plaintiff’s claim and may
make any other order the court considers appropriate.

293 Summary judgment for defendant

(1) A defendant may, at any time after filing a notice of intention
to defend, apply to the court under this part for judgment
against a plaintiff.

(2) If the court is satisfied—

(a) the plaintiff has no real prospect of succeeding on all or
a part of the plaintiff’s claim; and
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(b) there is no need for a trial of the claim or the part of the
claim;
the court may give judgment for the defendant against the

plaintiff for all or the part of the plaintiff’s claim and may
make any other order the court considers appropriate.

294 Claims not disposed of

(1)

2)

The making of orders under this part that does not dispose of
all claims in issue in a proceeding does not prevent the
continuation of any part of the proceeding not disposed of by
the orders.

A second or later application under this part may be made
with the court’s leave.

Division 3 Evidence

295 Evidence

(1)

2)

3)

4

In a proceeding under this part, evidence must be given by
affidavit unless the court gives leave.

An affidavit may contain statements of information and belief
if the person making the affidavit states the sources of the
information and the reasons for the belief.

A party to an application under this part who intends to rely
on a document must—

(a) exhibit the document to an affidavit; or

(b) identify in an affidavit the provisions relied on to the
extent the party is able to identify them.

A person who makes an affidavit to be read in an application
under this part may not be cross-examined without the leave
of the court.
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296 Service

(1

2)

3)

A party applying for judgment under this part must file and
serve the respondent to the application with the following
documents at least 8 business days before the date for hearing
shown on the application—

(a) the application;

(b) a copy of each affidavit on which the applicant intends
to rely.

At least 4 business days before the date for hearing, the
respondent must file and serve on the applicant a copy of any
affidavit on which the respondent intends to rely.

At least 2 business days before the date for hearing, the
applicant must file and serve on the respondent a copy of any
affidavit in reply to the respondent’s affidavit on which the
applicant intends to rely.

Division 4 Other procedural matters

298 Directions

If—

(a) the court dismisses an application under this part for
judgment; or

(b) ajudgment under this part does not dispose of all claims
in a proceeding;

the court may give directions or impose conditions about the
future conduct of the proceeding.

299 Costs

(1)

If it appears to the court that a party who applied under this
part for judgment was or ought reasonably to have been aware
that an opposite party relied on a point that would entitle that
party to have the application dismissed, the court may dismiss
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300

301

302

the application and order costs to be paid within a time
specified by the court.

(2) Subrule (1) does not limit the court’s powers in relation to
costs.

Stay of enforcement

The court may order a stay of the enforcement of a judgment
given under this part for the time and on the terms the court
considers appropriate.

Relief from forfeiture

A tenant has the same right to relief against forfeiture for
nonpayment of rent after judgment for possession of land is
given under this part as if the judgment had been given after a
trial.

Setting aside judgment

The court may set aside or vary a judgment given on an
application under this part against a party who did not appear
on the hearing of the application.

Part 3 Discontinuance and withdrawal

303

Discontinuance by party representing another person

(1) A party who represents another person in a proceeding may
discontinue or withdraw only with the court’s leave.

(2) A party who discontinues or withdraws, or the party’s
solicitor, must certify in a notice of discontinuance or
withdrawal that the party does not represent another person in
the proceeding.

Page 186 Reprint 6 rv effective 12 September 2008



Uniform Civil Procedure Rules 1999
Chapter 9 Ending proceedings early
Part 3 Discontinuance and withdrawal

[r 304]

304

305

Discontinuance by plaintiff or applicant

(1

2)

3)

“4)

(&)

A plaintiff or applicant may discontinue a proceeding or
withdraw part of it before being served with—

(a) for a proceeding started by claim—the first defence of
any defendant; or

(b) for a proceeding started by application—the first
affidavit in reply from a respondent.

However, after being served with the first defence or first
affidavit in reply, a plaintiff or applicant may discontinue a
proceeding or withdraw part of it only with the court’s leave
or the consent of the other parties.

Also, if there is more than 1 plaintiff or applicant, or a
counterclaim against a plaintiff, a plaintiff or applicant may
only discontinue with the court’s leave or the consent of the
other parties.

A plaintiff may discontinue against one or more defendants
without discontinuing against other defendants.

An applicant may discontinue against one or more
respondents without discontinuing against other respondents.

Discontinuance by defendant or respondent

A defendant may discontinue a counterclaim or withdraw part

of it—

(a) Dbefore being served with the plaintiff’s answer to
counterclaim; and

(b) only with the court’s leave or the consent of the other
parties, after being served with the plaintiff’s answer to
counterclaim.
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306 Withdrawal of notice of intention to defend

A party may withdraw the party’s notice of intention to defend
at any time with the court’s leave or the consent of the other

parties.
307 Costs
(1) A party who discontinues or withdraws is liable to pay—

(a) the costs of the party to whom the discontinuance or
withdrawal relates up to the discontinuance or
withdrawal; and

(b) the costs of another party or parties caused by the
discontinuance or withdrawal.

(2) If a party discontinues or withdraws with the court’s leave, the

court may make the order for costs it considers appropriate.

308 Withdrawal of defence or subsequent pleading

(1)

2)

3)
“4)

A party may withdraw all or part of the answer to
counterclaim.

A defendant or respondent may withdraw all or part of the
defence.

A respondent may withdraw all or part of an affidavit.

However, subrules (1), (2) and (3) do not enable a party to
withdraw, without the other party’s consent or the court’s
leave, an admission or another matter operating for the benefit
of the other party.

309 Notice of discontinuance or withdrawal

ey

A discontinuance or withdrawal for which the court’s leave is
not required may be effected by filing a notice in the approved
form and serving it as soon as practicable on the other parties
who have an address for service.
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(2) A discontinuance or withdrawal for which the court’s leave is
required is effected by the order giving leave and a notice of
discontinuance or withdrawal is not required.

310 Subsequent proceeding

(1) Subject to the conditions of a leave to discontinue or
withdraw, a discontinuance or withdrawal under this part is
not a defence to another proceeding on the same or
substantially the same ground.

(2) A party who is served with another party’s notice of
withdrawal may continue with the proceeding as if the other
party’s notice of intention to defend had not been filed.

311 Consolidated proceedings and counterclaims

The plaintiff’s discontinuance of a proceeding does not
prejudice a proceeding consolidated with it or a counterclaim
made by the defendant.

312  Stay pending payment of costs

(1) This rule applies if, because of a discontinuance or
withdrawal under this part, a party is liable to pay the costs of
another party, and the party, before paying the costs, starts
another proceeding on the same or substantially the same
grounds.

(2) The court may order a stay of the subsequent proceeding until
the costs are paid.
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Part 4

Division 1

313

Alternative dispute resolution
processes

Preliminary

Definitions for pt 4
In this part—
ADR costs include—

()

(b)

for a mediation—the extra cost mentioned in rule 328;
and

for a case appraisal—the extra cost mentioned in rule
337.

referred dispute means a dispute referred to a case appraiser
under rule 334.

registrar means—

(a)

(b)

for a Magistrates Court—the registrar nominated by the
Chief Magistrate under the Magistrates Courts Act
1921, section 27(1); or

for rules 319, 321, 323, 327, 328, 334, 343, 348, 349
and 350—the registrar of the court that referred the
proceeding to mediation or case appraisal.

senior judicial officer means—

(a)

(b)

(c)

for the Supreme Court—the Senior Judge
Administrator; or

for the District Court—the Chief Judge of the District
Court; or

for a Magistrates Court—the Chief Magistrate.
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Division 2 Establishment of ADR processes

314  Approval as mediator

(1)

2)

3)

“4)

&)

(6)

A person seeking approval as a mediator must—
(a) apply in the approved form; and
(b) pay the prescribed fee; and

(c) satisfy the appropriate senior judicial officer of the court
of which the person is seeking to become a mediator
that the person is a suitable person to be approved as a
mediator.

However, the fee is not payable if—

(a) the person has already been approved as a mediator of
the Supreme Court; or

(b) for an application for approval as a mediator of the
Magistrates Courts—the person has already been
approved as a mediator of the District Court.

If the appropriate senior judicial officer decides not to
approve a person as mediator, the senior judicial officer must
give the person a statement of reasons for the decision.

If a person is approved as a mediator of the Supreme Court,
the Senior Judge Administrator must inform the registrar of
the approval.

If a person is approved as a mediator of the District Court, the
Chief Judge of the District Court must inform the registrar of
the Supreme Court of the approval.

If a person is approved as a mediator of the Magistrates
Courts, the Chief Magistrate must inform the registrar of the
approval.

315 Approval as case appraiser

(1)

A person seeking approval as a case appraiser must—
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2)

3)

“4)

S

(6)

(a) be abarrister or solicitor of 5 years standing; and
(b) make application in the approved form; and
(c) pay the fee prescribed by regulation; and

(d) satisfy the appropriate senior judicial officer of the court
of which the person is seeking to become a case
appraiser that the person is a suitable person to be
approved as a case appraiser.

However, the fee is not payable if—

(a) the person has already been approved as a case appraiser
of the Supreme Court; or

(b) for an application for approval as a case appraiser of the
Magistrates Courts—the person has already been
approved as a case appraiser of the District Court.

If the appropriate senior judicial officer decides not to
approve a person as case appraiser, the senior judicial officer
must give the person a statement of reasons for the decision.

If a person is approved as a case appraiser of the Supreme
Court, the Senior Judge Administrator must inform the
registrar of the approval.

If a person is approved as a case appraiser of the District
Court, the Chief Judge of the District Court must inform the
registrar of the Supreme Court of the approval.

If a person is approved as a case appraiser of the Magistrates
Courts, the Chief Magistrate must inform the registrar of the
approval.

316 ADR register

The ADR register must contain the fees notified to the
registrar under rule 317.
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317 Information to be given to registrar by ADR convenors
and venue providers

(1

2)

3)

4

(&)

A person intending to provide a venue for ADR processes for
a court must give notice to the registrar in the approved form
of the person’s name and address and the address of the
venue.

A person intending to act as a mediator, case appraiser or
venue provider for ADR processes must give notice to the
registrar of the fee the person intends to charge for providing
the services or venue.

If a person intends to change the fee notified to the registrar,
the person must give notice of the change to the registrar in
the approved form at least 4 weeks before the change is
effective.

Notice of the fee may be given by notifying the way the fee
may be worked out, including, for example, an hourly or daily
rate of charge or another way approved by the registrar.

In this rule—

registrar, for a mediator or case appraiser of the Supreme
Court or District Court, means the registrar of the Supreme
Court.

318 Form of consent order for ADR process

For the Supreme Court of Queensland Act 1991, section 101,
the District Court of Queensland Act 1967, section 96 and the
Magistrates Courts Act 1921, section 28, the consent order
must be filed in the approved form.

Editor’s note—

These provisions provide for a consent order to be filed referring a
dispute to an ADR process.
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319 Registrar to give notice of proposed reference to ADR
process

)

2)

3)

“4)

S

The court may direct the registrar to give written notice to the
parties (the referral notice) that the parties’ dispute is to be
referred, by order, to an ADR process to be conducted by a
specified mediator or case appraiser.

A party may object to the reference by filing an objection
notice in the registry.

The objection notice must—

(a) state the reasons why the party objects to the referral;
and

(b) Dbe filed within 7 days after the objecting party receives
the referral notice.

If an objection notice is filed, the court may require the parties
or their representatives to attend before it (the hearing).

The court may make an order at the hearing it considers
appropriate in the circumstances.

320 When referral may be made

The court may also refer a dispute in a proceeding for
mediation or case appraisal—

(a) on application by a party; or

(b) if the proceeding is otherwise before the court.

321 Proceedings referred to ADR process are stayed

Subject to an order of the court, if a dispute in a proceeding is
referred to an ADR process, the dispute and all claims made
in the dispute are stayed until 6 business days after the report
of the ADR convenor certifying the finish of the ADR process
is filed with the registrar.
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322 When does a party impede an ADR process

A party impedes an ADR process if the party fails to—

(a)
(b)
(c)

Division 3

attend at the process; or
participate in the process; or

pay an amount the party is required to pay under a
referring order within the time stated in the order.

Mediation

323 Referral of dispute to appointed mediator

(1) A referring order for a mediation must—

(a)

(b)

(©)

(d)

(e)

appoint as mediator—
(1) aspecified mediator; or
(i1) a mediator to be selected by the parties; or

(ii1) 1if all parties agree, a person who is not a mediator;
and

include enough information about pleadings, statements
of issues or other documents to inform the mediator of
the dispute and the present stage of the proceeding
between the parties; and

set a period beyond which the mediation may extend
only with the authorisation of the parties or estimate
how long the mediation should take to finish; and

state how the mediator is to be informed of the
appointment; and

require the parties, if the mediation is not completed
within 3 months of the date of the referring order, to
provide a report setting out the circumstances of the
matter to the registrar who may refer the matter to the
court for resolution.

(2) The order must also—
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(a) set the ADR costs or estimate the costs to the extent
possible; and

(b) state the percentage of ADR costs each party must pay;
and

(c) provide to whom and by when the ADR costs must be
paid.

(3) Instead of setting or estimating the appointed mediator’s fee,
the order may direct the parties to negotiate a fee with the
appointed mediator.

(4) A person appointed as mediator under subrule (1)(a)(iii) is
taken to be a mediator for the mediation and issues incidental
to the mediation.

(5) The order must be made in the approved form.

(6) A mediator must have regard to an amended pleading,
including amendments made after the referring order.

324 When mediation must start and finish

A mediator must start a mediation as soon as possible after the
mediator’s appointment and try to finish the mediation within
28 days after the appointment.

325 Parties must assist mediator

The parties must act reasonably and genuinely in the
mediation and help the mediator to start and finish the
mediation within the time estimated or set in the referring
order.

326 Mediator’s role

(1) The mediator may gather information about the nature and
facts of the dispute in any way the mediator decides.

(2) The mediator may decide whether a party may be represented
at the mediation and, if so, by whom.
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327

328

329

(3) During the mediation, the mediator may see the parties, with

or without their representatives, together or separately.

Liberty to apply

The mediator or a party may apply to the court at any time for
directions on any issue about the mediation.

Mediator may seek independent advice

)

2)

3)

“4)

The mediator may seek legal or other advice about the dispute
from independent third parties.

However, if the advice involves extra cost, the mediator must
first obtain—

(a) the parties’ agreement to pay the extra cost; or

(b) the court’s leave.

If the court gives leave, the court must also—

(a) order the parties to pay the extra cost; and

(b) state to whom and by when the payment must be made.

The mediator must disclose the substance of the advice to the
parties.

Record of mediation resolution

(1

Unless the parties otherwise agree, the mediator must ensure
that an agreement mentioned in the Supreme Court of
Queensland Act 1991, section 107, the District Court of
Queensland Act 1967, section 102 or the Magistrates Courts
Act 1921, section 34 is—

(a) placed in a sealed container, for example, an envelope;
and

(b) marked with the court file number; and

(c) marked ‘Not to be opened without an order of the
court’; and

Reprint 6 rv effective 12 September 2008 Page 197



Uniform Civil Procedure Rules 1999
Chapter 9 Ending proceedings early
Part 4 Alternative dispute resolution processes

[r 330]

2)

3)

(d) filed in the court.

Editor’s note—

The provisions mentioned provide for a written mediated resolution
agreement signed by each party and the mediator.

The container may be opened only if the court orders it to be
opened.

No fee is payable for filing the agreement.

330 Abandonment of mediation

(1

2)

The mediator may abandon the mediation if the mediator
considers further efforts at mediation will not lead to the
resolution of the dispute or an issue in the dispute.

Before abandoning the mediation, the mediator must—
(a) inform the parties of the mediator’s intention; and

(b) give them an opportunity to reconsider their positions.

331 Mediator to file certificate after mediation

)

2)

3)

“4)

For the Supreme Court of Queensland Act 1991, section 108,
the District Court of Queensland Act 1967, section 103 and
the Magistrates Courts Act 1921, section 35, the mediator
must file a certificate in the approved form.

Editor’s note—

These provisions require a mediator to file a certificate about the
mediation as soon as practicable after a mediation has finished.

The certificate must not contain comment about the extent to
which a party participated or refused to participate in the
mediation.

However, the certificate may indicate that a party did not
attend the mediation.

No fee is payable for filing the certificate.
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332 Unsuccessful mediations

If a mediation is unsuccessful, the dispute may go to trial or
be heard in the ordinary way without any inference being
drawn against any party because of the failure to settle at the
mediation.

333 Replacement of mediator

(1) The court may, by further order, revoke the appointment of a
mediator and appoint someone else as mediator if the court is
satisfied it is desirable to do so.

(2) When appointing a substitute mediator, the court may decide
the amount (if any) to be paid to the retiring mediator for work
done.

Division 4 Case appraisal

334 Referral of dispute to appointed case appraiser
(1) A referring order for a case appraisal must—
(a) appoint as case appraiser—
(i) aspecified case appraiser; or
(i) a case appraiser to be selected by the parties; and
(b) state what dispute is referred; and

(c) include enough information about pleadings, statements
of issues or other documents to inform the case
appraiser of the dispute and the present stage of the
proceeding between the parties; and

(d) seta period beyond which the case appraisal may extend
only with the authorisation of the parties or estimate
how long the case appraisal should take to finish; and

(e) state how the case appraiser is to be informed of the
appointment; and
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2)

3)

4

&)

(6)

(f) require the parties, if the case appraisal is not completed
within 3 months of the date of the referring order, to
provide a report setting out the circumstances of the
matter to the registrar who may refer the matter to the
court for resolution.

The order must also—

(a) set the ADR costs or estimate the costs to the extent
possible; and

(b) state the percentage of ADR costs each party must pay;
and

(c) state to whom and by when the ADR costs must be paid.

The order may be made even if the dispute has been referred
previously for a mediation.

Instead of setting or estimating the appointed case appraiser’s
fee, the order may direct the parties to negotiate a fee with the
appointed case appraiser.

The order must, as far as practicable, be made in the approved
form.

A case appraiser must have regard to an amended pleading,
including amendments made after the referring order.

335 Jurisdiction of case appraiser

(1)

2)

3)

The case appraiser for a referred dispute has the power of the
court referring the dispute to decide the issues in dispute in the
referred dispute.

However, the case appraiser—

(a) may only give a decision that could have been given in
the dispute if it had been decided by the court; and

(b) can not punish for contempt.
Subrule (1) is subject to rules 341 and 343.
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336

337

338

Editor’s note—

Rule 341 provides that, in the absence of an election under rule 343, the
parties are taken to have consented to the case appraiser’s decision
which then becomes final and binding. Rule 343 provides that a party
dissatisfied with a case appraiser’s decision may elect to go to trial.

Appearances

(1

2)

A party appearing before a case appraiser has the same rights
to appear by lawyer or otherwise the party would have if the
appearance were before the court referring the dispute.

For a proceeding in a Magistrates Court, this rule is subject to
rules 514(1)(e) and 519.

Case appraiser may seek information

(1

2)

3)

“4)

A case appraiser may ask anyone for information and may
obtain, and act on, information obtained from anyone on any
aspect of the dispute.

However, if obtaining the information involves extra cost, the
case appraiser must first obtain—

(a) the parties’ agreement to pay the extra cost; or

(b) the court’s leave.

If the court gives leave, the court must also—

(a) order the parties to pay the extra cost; and

(b) state to whom and by when the payment must be made.

The case appraiser must disclose the substance of the
information to the parties.

Case appraisal proceeding may be recorded

(1)

A case appraiser may have the case appraisal proceeding
recorded if the case appraiser considers it appropriate, in the
special circumstances of the proceeding.
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(2) If the proceeding is to be recorded, the case appraiser must
decide the extent to which, and the way in which, the
recording may be done.
339 Case appraiser’s decision

(1) A case appraiser’s decision must be in writing, but the case
appraiser need not give reasons for the decision.

(2) However, a case appraiser may, at any stage of a case
appraisal proceeding, decline to proceed further with the
proceeding.

Example of subrule (2)—
The dispute proves to be unsuitable for case appraisal.
(3) A copy of the decision must be given to each party.
340 Case appraiser’s decision on costs in the dispute

(1) In areferred dispute, a case appraiser has the same power to
award costs in the dispute the court that referred the dispute
would have had if it had heard and decided the dispute.

(2) A case appraiser’s decision under rule 339(1) must include a
decision on costs in the dispute.

341 Effect of case appraiser’s decision

(1) A case appraiser’s decision has effect only to the extent
specified in this division.

(2) If an election under rule 343 is not made, the parties are taken
to have consented to the case appraiser’s decision being
binding on them and the decision then becomes final and
binding.

342 Case appraiser to file certificate and decision

)

For the Supreme Court of Queensland Act 1991, section 109,
the District Court of Queensland Act 1967, section 104 and
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343

2)

3)

“4)

the Magistrates Courts Act 1921, section 36, the case
appraiser must file a certificate in the approved form.

Editor’s note—

The provisions mentioned require the case appraiser to file a certificate
about the case appraisal and the case appraiser’s decision.

If the case appraiser makes a decision about the dispute or any
issue in the dispute, the case appraiser must—

(a) place the written decision in a sealed container, for
example, an envelope; and

(b) mark the container with the court file number; and

(c) mark the container ‘Not to be opened without an order
of the court’; and

(d) file the container in the court.

The container may be opened only if the court orders it to be
opened.

No fee is payable for filing the certificate and decision.

Dissatisfied party may elect to continue

(D

2)

3)

A party who is dissatisfied with a case appraiser’s decision
may elect to have the dispute go to trial or be heard in the
ordinary way by filing an election in the approved form with
the registrar.

The election must be filed within 28 days after the case
appraiser’s certificate is filed in the registry.

If an election is filed—

(a) the case appraiser’s decision has no effect other than as
provided by rule 344; and

(b) the dispute must be decided in a court as if it had never
been referred to the case appraiser.
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344 Court to have regard to case appraiser’s decision when
awarding costs

(1) If the court’s decision in the dispute is not more favourable
overall to a challenger than the case appraiser’s decision in the
dispute was to the challenger, the costs of the proceeding and
the case appraisal must be awarded against the challenger.

(2) However, the court may make another order about costs if the
court considers there are special circumstances.

(3) [If all parties are challengers, the case appraiser’s decision has
no effect on the awarding of costs.

(4) In this rule—

challenger means a party who filed an election under rule
343.

345 Replacement of case appraiser

(1) The court may, by further order, revoke the appointment of a
case appraiser and appoint someone else as case appraiser if
the court is satisfied it is desirable to do so.

(2) When appointing a substitute case appraiser, the court may
decide the amount (if any) to be paid to the retiring case
appraiser for work done.

Division 5 ADR costs

346 Payment of ADR costs

Each party to an ADR process is severally liable for the
party’s percentage of the ADR costs in the first instance.

347 Party may pay another party’s ADR costs

(1) If a party to an ADR process does not pay the party’s
percentage of ADR costs, another party may pay the amount.
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348

349

350

2)

If another party pays the amount, the amount is the other
party’s costs in any event.

If ADR costs paid to registrar

If an amount is paid to the registrar for a convenor’s fee or a
venue provider’s fee, the registrar must, if appropriate, pay the
amount to the convenor or venue provider.

When ADR convenor or venue provider may recover
further costs

)

2)

3)

“4)

If a referring order deals with ADR costs by setting a fee rate
and period for which the rate is to be paid, an ADR convenor
or venue provider may recover an amount for any additional
period only if the parties authorise the ADR process to
continue beyond the period set in the order.

If a referring order deals with ADR costs in another way, an
ADR convenor or venue provider may recover an amount that
is more than the amount stated or estimated in the order or
negotiated only if the parties agree in writing to the payment
of a greater amount.

The parties are severally liable for an amount recoverable
under subrule (1) or (2).

The amount may be recovered as a debt payable to the
convenor or provider.

Court may extend period within which costs are to be
paid or grant relief

(1)

2)

A party may apply to the court for an order—
(a) extending the time for payment of ADR costs; or

(b) relieving the party from the effects of noncompliance
with any requirement about costs.

The court may make any order it considers appropriate.
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351 Costs of failed ADR process are costs in the dispute

Unless otherwise ordered by the court, each party’s costs of
and incidental to an ADR process not resulting in the full
settlement of the dispute between the parties are the party’s
costs in the dispute.

Part 5 Offer to settle

352 Definition for pt 5
In this part—
offer means an offer made under this part.

offer to settle means an offer to settle made under this part.

353 If offer to settle available

(1) A party to a proceeding may serve on another party to the
proceeding an offer to settle 1 or more of the claims in the
proceeding on the conditions specified in the offer to settle.

(2) A party may serve more than one offer to settle.

(3) An offer to settle must be in writing and must contain a
statement that it is made under this part.

354 Time for making offer
(1) An offer to settle may be served—

(a) for ajury trial of a proceeding started by claim—at any
time before a verdict is returned; and

(b) otherwise—at any time before final relief is granted.

(2) Howeyver, if an account is claimed in the first instance or if a
claim involves taking an account, an offer to settle may be
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355

356

357

3)

served at any time before the certificate under rule 540
becomes final and binding.

Further, if there is a judgment conditional on the assessment
of damages, an offer to settle may be served at any time
before the damages are assessed.

Withdrawal or end of offer

(D

2)

3)

“4)

®)

(6)

A party must specify in an offer to settle a period, ending not
less than 14 days after the day of service of the offer, during
which the offer is open for acceptance, and the offer may not
be withdrawn during that period without the court’s leave.

An offer to settle expressed to be open for acceptance for a
specified period lapses at the end of the period.

The court may, at any time within which an offer to settle is
open for acceptance, give leave to a party to withdraw the
offer to settle, but the offer may be accepted at any time
before the application for leave to withdraw it is decided.

An application for leave to withdraw an offer may be made
without notice to another party.

Subrule (2) has effect even though, at the end of the period for
accepting the offer to settle, an application for leave to
withdraw it has not been decided by the court.

The court may not, despite another provision of these rules,
extend the time for accepting an offer to settle.

Effect of offer

An offer to settle made under this part is taken to be an offer
made without prejudice.

Disclosure of offer

)

Subject to rule 365, no statement of the fact that an offer to
settle has been made may be contained in a pleading or
affidavit.
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2)
3)

“4)

&)

(6)

(7

An offer to settle must not be filed.

If an offer to settle is not accepted, no communication about
the offer may be made to the court at the trial or hearing of the
proceeding until all questions of liability and the relief to be
given, other than costs, have been decided.

Subrule (1) does not apply to an affidavit in support of an
application for leave to withdraw an offer to settle.

After an application for leave to withdraw an offer to settle is
decided, the court must—

(a) place the application and any affidavits that contain a
statement of the fact that an offer to settle has been made
in a sealed container, for example, an envelope; and

(b) mark the container with the court file number; and

(c) mark the container ‘Not to be opened without an order
of the court’; and

(d) file the container in the court.

The container may be opened only if the court orders it to be
opened.

No fee is payable for filing the container.

358 Acceptance of offer

)

2)

3)

“4)

An offer to settle may be accepted only by serving a written
notice of acceptance on the party making the offer.

An offer to settle does not lapse on the making of a counter
offer to settle.

If an offeree rejects an offer or makes a counter offer to settle
that is not accepted under this part, the offeree may
subsequently accept the original offer to settle during the
period it is open for acceptance.

If an offer to settle is accepted, the court may incorporate any
of its conditions into a judgment.
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359

360

361

&)

If an offer is accepted that expressly or impliedly includes an
offer to pay assessed costs, then on the filing of a notice of
acceptance in the approved form, the registrar must assess
costs as particularised in the notice without further order of
the court.

Person under a legal incapacity

)

2)

A party who is a person under a legal incapacity may make or
accept an offer to settle under this part.

However, the making or the acceptance of an offer to settle is
not binding on the party unless it is approved by the court
under rule 98 or the public trustee acting under the Public
Trustee Act 1978, section 59.

Costs if offer to settle by plaintiff

)

2)

If—

(a) the plaintiff makes an offer to settle that is not accepted
by the defendant and the plaintiff obtains a judgment no
less favourable than the offer to settle; and

(b) the court is satisfied that the plaintiff was at all material
times willing and able to carry out what was proposed in
the offer;

the court must order the defendant to pay the plaintiff’s costs
calculated on the indemnity basis unless the defendant shows
another order for costs is appropriate in the circumstances.

If the plaintiff makes more than 1 offer satisfying subrule (1),
the first of those offers is taken to be the only offer for this
rule.

Costs if offer to settle by defendant

(1) This rule applies if—

(a) the defendant makes an offer to settle that is not
accepted by the plaintiff and the plaintiff obtains a
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judgment that is not more favourable to the plaintiff than
the offer to settle; and

(b) the court is satisfied that the defendant was at all
material times willing and able to carry out what was
proposed in the offer.

(2) Unless a party shows another order for costs is appropriate in
the circumstances, the court must—

(a) order the defendant to pay the plaintiff’s costs,
calculated on the standard basis, up to and including the
day of service of the offer to settle; and

(b) order the plaintiff to pay the defendant’s costs,
calculated on the standard basis, after the day of service
of the offer to settle.

(3) However, if the defendant’s offer to settle is served on the
first day or a later day of the trial or hearing of the proceeding
then, unless the court otherwise orders—

(a) the plaintiff is entitled to costs on the standard basis to
the opening of the court on the next day of the trial; and

(b) the defendant is entitled to the defendant’s costs
incurred after the opening of the court on that day on the
indemnity basis.

(4) If the defendant makes more than 1 offer satisfying subrule
(1), the first of those offers is taken to be the only offer for this
rule.

362 Interest after service of offer to settle

(1) This rule applies if the court gives judgment for the plaintiff
for the recovery of a debt or damages and—

(a) the judgment includes interest or damages in the nature
of interest; or

(b) under an Act the court awards the plaintiff interest or
damages in the nature of interest.
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362A

363

2)

For giving judgment for costs under rule 360 or 361, the court
must disregard the interest or damages in the nature of interest
relating to the period after the day of service of the offer to
settle.

Multiple beneficiaries

(D

2)

3)

“4)

If a wrongful death proceeding is brought for the benefit of 2
or more persons (the beneficiaries), a party to the proceeding
may make an offer to settle 1 or more claims in the proceeding
by payment of 1 amount to all the beneficiaries without
stating how the amount is to be apportioned among the
beneficiaries.

If the offer to settle is accepted, none of the amount is to be
paid or payable to the plaintiff until the way in which the
amount is to be apportioned among the beneficiaries is
decided by—

(a) order of the court; or

(b) an agreement that is binding on each of the
beneficiaries.

An agreement about apportionment is not binding on a
beneficiary who is a person under a legal incapacity unless it
is approved by the court under rule 98 or the public trustee
acting under the Public Trustee Act 1978, section 59.

In this rule—

wrongful death proceeding means a proceeding under the
Supreme Court Act 1995, part 4, division 5.

Multiple defendants

(1)

2)

If there are 2 or more defendants, the plaintiff may make an
offer to settle with any defendant, and any defendant may
offer to settle with the plaintiff.

However, if defendants are alleged to be jointly or jointly and
severally liable to the plaintiff and rights of contribution or
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indemnity may exist between the defendants, this rule applies
to the offer to settle only if—

(a) for an offer made by the plaintiff—the offer is made to
all of the defendants and is an offer to settle the claim
against all the defendants; or

(b) for an offer made to the plaintiff—

(1) the offer is an offer to settle the plaintiff’s claim
against all the defendants; and

(i1) if the offer is made by 2 or more defendants, by the
conditions of the offer the defendants who make
the offer are jointly or jointly and severally liable
to the plaintiff for the whole of the amount of the
offer.

364 Offer to contribute

ey

2)

3)

“4)

This rule applies if a defendant makes a claim (a contribution
claim) to recover contribution or indemnity against a person,
whether a defendant to the proceeding or not, in relation to a
claim for a debt or damages made by the plaintiff in the
proceeding.

A party to the contribution claim may serve on another party
to the contribution claim an offer to contribute towards the
settlement of the claim made by the plaintiff on the conditions
specified in the offer.

The court may take account of an offer to contribute in
deciding whether it should order that the party on whom the
offer to contribute was served should pay all or part of—

(a) the costs of the party who made the offer; and
(b) any costs the party is liable to pay to the plaintiff.

Rules 356 and 357 apply, with any changes necessary, to an
offer to contribute as if it were an offer to settle.
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365

Failure to comply with offer

If a party does not comply with an accepted offer to settle, the
other party may elect to—

(a) apply to the court for a judgment on the conditions of
the offer and the court may give the judgment; or

(b) continue with the proceeding as if an offer to settle had
not been accepted.

Chapter 10 Court supervision

Part 1

366

Directions

Application for directions

(1
2)

3)

This part also applies to the Court of Appeal.

The court may give directions about the conduct of a
proceeding at any time.

Editor’s note—

See also the Supreme Court of Queensland Act 1991, section 118D(2)(a)
which provides for practice directions to be made about case
management.

A party may apply to the court for directions at any time.
Editor’s note—

Chapter 11 (Evidence), part 8 (Exchange of correspondence instead of
affidavit evidence) applies to an application under this part. Note,
particularly, rule 447 (Application to court).

For other provisions about directions in Magistrates Courts, see chapter
13 (Trials and other hearings), part 9 (Magistrates Courts).
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(4) A party may apply for directions either on an application
made for the purpose or on application for other relief.

367 Directions

(1) The court may make any order or direction about the conduct
of a proceeding it considers appropriate, even though the
order or direction may be inconsistent with another provision
of these rules.

(2) In deciding whether to make an order or direction, the
interests of justice are paramount.

(3) Without limiting subrule (1), the court may at any time do any
of the following in relation to a trial or hearing of a

proceeding—

(a) require copies of pleadings for use by the court before
the trial or hearing;

(b) limit the time to be taken by the trial or hearing;

(c) limit the time to be taken by a party in presenting its
case;

(d) require evidence to be given by affidavit, orally or in
some other form;

(e) limit the number of witnesses (including expert
witnesses) a party may call on a particular issue;

(f)  limit the time to be taken in examining, cross-examining
or re-examining a witness;

(g) require submissions to be made in the way the court
directs, for example, in writing, orally, or by a
combination of written and oral submission;

(h) limit the time to be taken in making an oral submission;

(i)  limit the length of a written submission or affidavit;

(j)  require the parties, before the trial or hearing, to provide

statements of witnesses the parties intend to call.
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368

“4)

(&)

(6)

In addition to the principle mentioned in subrule (2), in
deciding whether to make an order or direction of a type
mentioned in subrule (3), the court may have regard to the
following matters—

(a) that each party is entitled to a fair trial or hearing;

(b) that the time allowed for taking a step in the proceeding
or for the trial or hearing must be reasonable;

(c) the complexity or simplicity of the case;

(d) the importance of the issues and the case as a whole;
(e) the volume and character of the evidence to be led;
(f) the time expected to be taken by the trial or hearing;
(g) the number of witnesses to be called by the parties;

(h) that each party must be given a reasonable opportunity
to lead evidence and cross-examine witnesses;

(1) the state of the court lists;
(j)  another relevant matter.

If the court’s order or direction is inconsistent with another
provision of these rules, the court’s order or direction prevails
to the extent of the inconsistency.

The court may at any time vary or revoke an order or direction
made under this rule.

Proceeding already being managed by the court

(1

2)

A proceeding may be managed by the court as constituted by
a particular judge or magistrate, in accordance with an order,
direction, practice direction about case management,
administrative procedure of the court or otherwise.

If a proceeding is managed under subrule (1), the court may
direct that all applications in relation to the proceeding, or the
trial or hearing of the proceeding, be heard and decided by the
court as constituted by the particular judge or magistrate.
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369 Decision in proceeding

If the parties agree, the court may hear and decide a
proceeding on an application for directions.

370 Failure to attend
(1) This rule applies if a party—

2)

3)

Part 2

(a)

(b)

after receiving notice of a hearing for directions, does
not attend a hearing for directions; or

fails to comply with a direction, including a practice
direction.

The court may do any of the following—

(a)

(b)
(©

give the further directions the court considers
appropriate;

dismiss the application or proceeding;

make another order dealing with the proceeding the
court considers appropriate.

In deciding whether to dismiss the application or proceeding,
the court must have regard to the principle that the interests of
justice are paramount.

Failure to comply with rules or
order

371  Effect of failure to comply with rules

(1) A failure to comply with these rules is an irregularity and does
not render a proceeding, a document, step taken or order made
in a proceeding, a nullity.

2)

Subject to rules 372 and 373, if there has been a failure to
comply with these rules, the court may—

Page 216

Reprint 6 rv effective 12 September 2008



Uniform Civil Procedure Rules 1999
Chapter 10 Court supervision
Part 2 Failure to comply with rules or order

[r 372]

(a) set aside all or part of the proceeding; or

(b) set aside a step taken in the proceeding or order made in
the proceeding; or

(c) declare a document or step taken to be ineffectual; or
(d) declare a document or step taken to be effectual; or

(e) make another order that could be made under these rules
(including an order dealing with the proceeding
generally as the court considers appropriate); or

(f) make such other order dealing with the proceeding
generally as the court considers appropriate.

372 Application because of failure to comply with rules

An application for an order under rule 371 must set out details
of the failure to comply with these rules.

Editor’s note—

Chapter 11 (Evidence), part 8 (Exchange of correspondence instead of
affidavit evidence) applies to an application under this part. Note,
particularly, rule 447 (Application to court).

373 Incorrect originating process

The court may not set aside a proceeding or an originating
process on the ground the proceeding was started by the
incorrect originating process.

374  Failure to comply with order

(1) This rule applies if a party does not comply with an order to
take a step in a proceeding.

(2) This rule does not limit the powers of the court to punish for
contempt of court.

(3) A party who is entitled to the benefit of the order may, by
application, require the party who has not complied to show
cause why an order should not be made against it.
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“4)

(&)

(6)

(7

8)

€))

The application—
(a) must allege the grounds on which it is based; and

(b) is evidence of the allegations specified in the
application; and

(c) must, together with all affidavits to be relied on in
support of the application, be filed and served at least 2
business days before the day set for hearing the
application.

Editor’s note—
See also rule 447 (Application to court).
On the hearing of the application, the court may—

(a) give judgment against the party served with the
application; or

(b) extend time for compliance with the order; or
(c) give directions; or
(d) make another order.

The party who makes the application may reply to any
material filed by the party who was served with the
application.

The application may be withdrawn with the consent of all
parties concerned in the application or with the court’s leave.

A judgment given under subrule (5)(a) may be set aside—

(a) if the application is made without notice—on an
application to set the judgment aside; or

(b) otherwise—only on appeal.

Despite subrule (8), if the court is satisfied an order
dismissing the proceeding was made because of an accidental
slip or omission, the court may rectify the order.
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Part 3 Amendment
Division 1 Amendment generally
375 Power to amend

376

(1)

2)

3)

4

At any stage of a proceeding, the court may allow or direct a
party to amend a claim, anything written on a claim, a
pleading, an application or any other document in a
proceeding in the way and on the conditions the court
considers appropriate.

The court may give leave to make an amendment even if the
effect of the amendment would be to include a cause of action
arising after the proceeding was started.

If there is misnomer of a party, the court must allow or direct
the amendments necessary to correct the misnomer.

This rule is subject to rule 376.

Amendment after limitation period

(1

2)

This rule applies in relation to an application, in a proceeding,
for leave to make an amendment mentioned in this rule if a
relevant period of limitation, current at the date the
proceeding was started, has ended.

The court may give leave to make an amendment correcting
the name of a party, even if the effect of the amendment is to
substitute a new party, only if—

(a) the court considers it appropriate; and

(b) the court is satisfied that the mistake sought to be
corrected—

(i) was a genuine mistake; and
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(i1)) was not misleading or likely to cause any
reasonable doubt as to the identity of the person
intending to sue or intended to be sued.

(3) The court may give leave to make an amendment changing the
capacity in which a party sues, whether as plaintiff or
counterclaiming defendant, only if—

(a)
(b)

the court considers it appropriate; and

the changed capacity in which the party would then sue
is one in which, at the date the proceeding was started
by the party, the party might have sued.

(4) The court may give leave to make an amendment to include a
new cause of action only if—

(a)
(b)

the court considers it appropriate; and

the new cause of action arises out of the same facts or
substantially the same facts as a cause of action for
which relief has already been claimed in the proceeding
by the party applying for leave to make the amendment.

377 Amendment of originating process

(1) An originating process may not be amended except—

(a)

(b)

(©

if the amendment is a technical matter—with the leave
of the registrar or the court; or

if the originating process has not been served and all
sealed copies of the originating process, and other
documents filed with the originating process, are
returned to the court that issued the originating
process—with the leave of the registrar or the court; or

otherwise—with the leave of the court.

(2) Subrule (1) does not apply to a pleading or particular included
in an originating process.
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378 Amendment before request for trial date
Before the filing of the request for trial date, a party may, as
often as necessary, make an amendment for which leave from
the court is not required under these rules.

379 Disallowance of amendment

(1) If a party makes an amendment without leave before the filing
of the request for trial date, another party may, within 8 days
after service on the party of the amendment, apply to the court
to disallow all or part of the amendment.
(2) On the application, the court may make an order it considers

appropriate.

380 Amendment after request for trial date
An amendment after the filing of the request for trial date may
only be made with the leave of the court.

381  Failure to amend after order
An order giving a party leave to amend a document ceases to
have effect if the party has not amended the document in
accordance with the order at the end of the time specified by
the order for making the amendment, or, if no time was
specified, at the end of 14 days after the day on which the
order was made.

Division 2 Procedural matters

382 Procedure for amending

(1)

2)

All amendments must be distinguished so as to be identifiable
from the remainder of the document.

If an amendment is made, the document amended must have a
notation on it showing—
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3)

“4)

&)

(6)

(7

(a) the date of the amendment; and
(b) either—

(i) if the amendment was made by leave of the court,
the date of the order giving leave; or

(i1) 1if the amendment was made other than by leave of
the court, the number of the rule under which it
was made.

An amendment may be made in writing on the document
being amended.

However, if writing an amendment on the document is
inconvenient or makes the document difficult to read, the
party making the amendment must file a revised document
incorporating and distinguishing the amendment.

Subject to rule 74, if an originating process is amended and
the amendment is made on the originating process, the
appropriate officer of the court must stamp near the
amendment with the seal of the court.

If a revised originating process is filed under subrule (4), the
appropriate officer of the court must stamp the revised
originating process with the seal of the court.

The court may direct how an amendment is to be made.

383 Who is required to make amendment

If the court orders an amendment be made to a document, the
court may order a party, a registrar, judge’s associate or other
appropriate person to make the amendment.

384 Serving amendments

(1

2)

All amendments under this part must be served on all parties
as soon as practicable after being made.

However, the court may dispense with the service of an
amendment or it may give directions about service.
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Division 3 Consequences of amendment

385

386

387

Pleading to amendment

(1)

2)

3)

If a party amends a pleading, another party may plead to the
amended pleading or amend the opposite party’s own
pleading.

The pleading or amendment must be served within the time
the opposite party then has to plead, or within 8 days after the
day of being served with the amendment, whichever is the
later.

If an opposite party has pleaded before being served with an
amendment to a pleading and does not plead again within the
time specified in subrule (2), the opposite party is taken to
rely on the original pleading as an answer to the amended
pleading.

Costs

The costs of and resulting from an amendment made under
rule 378 are to be paid by the party making the amendment
unless the court orders otherwise.

When amendment takes effect

(1

2)

3)

If a document is being amended under this part, the
amendment takes effect on and from the date of the document
being amended.

However, an amendment including or substituting a cause of
action arising after the proceeding started takes effect on and
from the date of the order giving leave.

Despite subrule (2), if an amendment mentioned in subrule (2)
is made, then, for a limitation period, the proceeding as
amended is taken to have started when the original proceeding
started, unless the court orders otherwise.
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Division 4 Amending orders or certificates

388 Mistakes in orders or certificates

)

2)

3)

Part 4

This rule applies if—

(a) there is a clerical mistake in an order or certificate of the
court or an error in a record of an order or a certificate of
the court; and

(b) the mistake or error resulted from an accidental slip or
omission.

The court, on application by a party or on its own initiative,
may at any time correct the mistake or error.

The other rules in this part do not apply to a correction made
under this rule.

Delay

389 Continuation of proceeding after delay

)

2)

3)

If no step has been taken in a proceeding for 1 year from the
time the last step was taken, a party who wants to proceed
must, before taking any step in the proceeding, give a month’s
notice to every other party of the party’s intention to proceed.

If no step has been taken in a proceeding for 2 years from the
time the last step was taken, a new step may not be taken
without the order of the court, which may be made either with
or without notice.

For this rule, an application in which no order has been made
is not taken to be a step.
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Part 5

Restricting particular
applications

389A Restricting applications that are frivolous, vexatious or
abuse of court’s process

)

2)

3)

4

(&)

(6)

(7

This rule applies if the court is satisfied that a party (the
relevant party) to a proceeding (the existing proceeding) has
made more than 1 application in relation to the existing
proceeding that is frivolous, vexatious or an abuse of process.

The court may make an order under this rule on application by
a party to the existing proceeding or on its own initiative.

The court may order that—

(a) the relevant party must not make a further application in
relation to the existing proceeding without leave of the
court; or

(b) the relevant party must not start a similar proceeding in
the court against a party to the existing proceeding or
against a party to the existing proceeding and any other
person without leave of the court.

The Supreme Court may also order that the relevant party
must not start a similar proceeding in another court against a
party to the existing proceeding or against a party to the
existing proceeding and any other person without leave of that
court.

A court may dismiss an application made to the court in
contravention of an order made under subrule (3) or (4)
without hearing the applicant or another party to the
application.

A court may at any time vary or revoke an order made by it
under this rule.

If the Supreme Court makes an order under subrule (4) or
varies or revokes an order made under subrule (4), the
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registrar of the Supreme Court must advise the registrars of
the other courts.

(8) Practice directions may set out procedures in relation to an
application or order made under this rule.

(9) This rule does not limit any inherent or other power of a court
or judge.

(10) In this rule—

application in relation to the existing proceeding includes an
appeal in relation to the existing proceeding.

similar proceeding, in relation to an existing proceeding,
means a proceeding in which—

(a) the relief claimed is the same or substantially the same
as the relief claimed in the existing proceeding; or

(b) the relief claimed arises out of, or concerns, the same or
substantially the same matters as those alleged in the
existing proceeding.

Chapter 11  Evidence

Part 1

General

390 Way evidence given

Subject to these rules or a direction by the court—

(a) evidence at the trial of a proceeding started by claim
may only be given orally; and

(b) evidence in a proceeding started by application may
only be given by affidavit.
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391

392

393

Editor’s note—

See part 8 for exchange of correspondence instead of affidavit evidence
for certain applications.

Court may call evidence

(1)

2)

3)

The court may, by order and on its own initiative, call a
person before it as a witness in a proceeding.

The court may give the directions about examination,
cross-examination and re-examination of the person the court
considers appropriate.

The court may make the order it considers appropriate about 1
or more parties paying the witness’s attendance expenses.

Evidence by telephone, video link or another form of
communication

ey

2)

The court may receive evidence or submissions by telephone,
video link or another form of communication in a proceeding.

The court may impose conditions for subrule (1).

Plans, photographs, video or audio recordings and
models

(D)

2)

3)

This rule applies if a party intends to tender a plan,
photograph, video or audio recording or model at a trial or
hearing.

Unless the court orders otherwise, at least 7 days before the
trial or hearing starts, the party must give all other parties an
opportunity to—

(a) 1inspect anything mentioned in subrule (1) the party
intends to tender; and

(b) agree to its admission without proof.

An application for an order under subrule (2) may be made
without notice to another party and the court may direct that
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“4)

(&)

(6)

(7)

the application and any supporting evidence be placed in a
sealed container, for example, an envelope.

The container may be opened only if the court orders it to be
opened.

Noncompliance with subrule (2) does not affect the
admissibility of a plan, photograph, video or audio recording
or model.

Compliance or noncompliance with subrule (2) may be taken
into account on the question of costs.

In this section—

model includes a model or image generated by a computer.

394 Dispensing with rules of evidence

)

2)

3)

If a fact in issue is not seriously in dispute or strict proof of a
fact in issue might cause unnecessary or unreasonable
expense, delay or inconvenience in a proceeding, the court
may order that evidence of the fact may be given at the trial or
at any other stage of the proceeding in any way the court
directs.

Without limiting subrule (1)—

(a) the subrule applies to the proof of handwriting, proof of
documents, proof of the identity of parties and proof of
authority; and

(b) the court may order that evidence of a fact be given—
(1) by astatement on oath of information and belief; or

(1) by the production of documents or entries in
records; or

(ii1) by the production of copies of documents or copies
of entries in records.

The court may at any time vary or revoke an order under this
rule.
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395 Evidence in other proceedings

A party may, with leave of the court, rely on evidence given or
an affidavit filed in another proceeding or in an earlier stage of
the same proceeding.

395A Application to obtain evidence for civil proceedings in
another jurisdiction

An application under the Evidence Act 1977, section 36 may
be made without notice to any person.

Part 2 Evidence given out of court

396 Order for examination

(1) The court may, for obtaining evidence for use in a proceeding,
order the examination on oath of a person before a judge,
magistrate or another person appointed by the court as an
examiner at a place inside or outside Queensland (an
examination order).

(2) However, the court may not order the examination of a person
before a judge of a higher court.

397 Documents for examiner

The party who obtains an examination order must supply the
examiner with copies of the documents in the proceeding
necessary to inform the examiner of the relevant questions for
the examination.

398 Appointment for examination

(1) The examiner appoints a time and place for the examination.
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399

400

2)

3)

“4)

&)

The time appointed must be as soon as practicable after the
making of the examination order.

The examiner must notify the party who obtained the
examination order of the time and place fixed for the
examination at least 7 days before the time appointed.

The party who obtained the examination order must give
notice of the time and place of the examination to the person
to be examined and each other party at least 3 business days
before the examination.

Also, if the person to be examined is not a party to the
proceeding, the party who obtained the examination order
must serve the person with a subpoena under part 4 at least 3
business days before the examination unless the court directs
otherwise.

Editor’s note—

See rule 419 (Conduct money) for the requirement as to conduct money.

Conduct of examination

(D

2)

3)

“4)

Each party and each party’s counsel and solicitor may attend
the examination.

Unless the court orders otherwise, the person examined is
examined, cross-examined and re-examined in accordance
with the procedure of the court for taking evidence orally.

The examiner may put any question to the person examined
about the meaning of an answer given by the person or about
any matter arising in the course of the examination.

The examiner may adjourn the examination from time to time
and from place to place.

Examination of additional persons

(1)

If the examiner is a judge or a magistrate, the examiner may,
on the application of a party, examine a person who is not
named or provided for in the examination order.
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2)

3)

If the examiner is not a judge or a magistrate, the examiner
may, with the written consent of every other party to the
proceeding, examine a person not named or provided for in
the examination order.

The examiner must attach the consent to the deposition under
rule 402 of a person examined under subrule (2).

401  Objections

(1

2)

3)

If a person being examined before an examiner objects to
answering a question or producing a document or other thing,
the question, the ground of the objection and, except if the
objection is based on privilege, the answer, must be set out in
the deposition or under rule 402 in a statement attached to the
deposition.

The court may, on the application of a party, decide the
validity of the objection.

If the court disallows the objection, it may—

(a) remit the examination back to the examiner with any
necessary direction about the conduct of the
examination; and

(b) make an order for the costs caused by the objection,
including an order for costs against the person being
examined.

402 Recording evidence

)

2)

3)

An examiner must ensure, if practicable, evidence given at an
examination in Queensland is recorded under the Recording
of Evidence Act 1962 or recorded in another way and
authenticated by the examiner.

The examiner must authenticate and sign any deposition or
other recording.

If evidence given at an examination is recorded in a
deposition, it must—
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(a) contain, in question and answer form, the evidence of
the person examined; and

(b) be transcribed and read over by or to the witness in the
examiner’s presence and in the presence of such of the
parties as wish to attend; and

(c) Dbe signed by the witness, or, if the witness refuses to
sign the deposition, by the examiner for the witness.

403 Authentication and filing

(D)

2)

3)

“4)

This rule applies if a deposition under rule 402 is produced
and the examiner is a person other than a judge or magistrate.

The examiner must write on the deposition a statement signed
by the examiner of the time occupied in taking the
examination and the fees (if any) received for the
examination.

The examiner must send the deposition to the registrar, who
must file it in the proceeding.

The examiner must, unless the court orders otherwise, send
exhibits at the examination to the registrar, who must deal
with them as the court directs.

404 Report of examiner

The examiner may report to the court on the examination or
on the absence of a person from the examination.

405 Default of witness

)

This rule applies if—

(a) aperson has been required by subpoena to attend before
an examiner other than a judge or magistrate; and

(b) the person does not attend or refuses to take an oath for
the examination, answer a lawful question or produce a
document or thing.
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406

407

408

2)

3)

The examiner must, if asked by a party, give the party a
certificate signed by the examiner of the facts mentioned in
subrule (1).

On the filing of the certificate, the court may—

(a) order the person to attend before the examiner, be
sworn, answer the question or produce the document or
thing; and

(b) order the person to pay the costs caused by the person’s
refusal.

Witness’s expenses

A person required to attend before an examiner is entitled to
payment for expenses and for loss of time to the same extent
as a witness at trial.

Admissibility of deposition

(1)

2)

A deposition under rule 402 is admissible in evidence at the
trial of a proceeding only if—

(a) the deposition is made under an examination order; or
(b) an Act provides for the deposition to be admissible.

A deposition purporting to be signed by the person before
whom it was taken is receivable in evidence without proof of
the signature of the person.

Letter of request

ey

2)

This rule applies if the Supreme Court makes an order under
the Evidence Act 1977, section 22 or otherwise for the sending
of a letter of request for an examination.

The party obtaining the order must, when the letter of request
has been signed—

(a) file the following documents with the registrar—
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(1) the letter of request;

(i) any interrogatories to accompany the letter of
request;

(iii) if English is not an official language of the country
to whose judicial authorities the letter of request is
to be sent—a translation of each of the documents
mentioned in subparagraphs (i) and (ii) in an
official language of the country appropriate to the
place where the evidence is to be taken;

(iv) a copy of each of the documents mentioned in
subparagraphs (i) to (iii);
(v) an undertaking under rule 409; and
(b) unless the court orders otherwise, serve a copy of each

of the documents mentioned in paragraph (a)(i) to (iii)
on each other party.

(3) A letter of request must be in the approved form.

(4) A translation filed under subrule (2) must be certified by the
person making it to be a correct translation and the certificate
must state the person’s full name and address and
qualifications for making the translation.

409 Undertaking

(1) An undertaking filed under rule 408 is an undertaking by the
party obtaining the order or the party’s solicitor—

(a) to be responsible for all expenses incurred by the court
or by any person at the request of the court in relation to
the letter of request; and

(b) on being given notice of the amount of the expenses
incurred—to pay the amount to the registrar.

(2) The registrar may require a security in support of the
undertaking.

Page 234 Reprint 6 rv effective 12 September 2008



Uniform Civil Procedure Rules 1999
Chapter 11 Evidence
Part 3 Evidence for future right or claim

[r 410]
Part 3 Evidence for future right or
claim
410 Application
This part does not apply to Magistrates Courts.
411  Proceeding to obtain evidence for future right or claim

412

(1)

2)

3)

“4)

This rule applies if a person would, under the circumstances
the person alleges to exist, become entitled to property or
office on the happening of a future event, the right or claim to
which can not be brought to trial before the happening of the
event.

The person may start a proceeding by application to obtain
evidence that may be material for establishing the right or
claim.

The proceeding to obtain evidence for a future claim may only
be started by application.

The person against whom the right or claim is made is the
respondent to the application.

Order to obtain evidence for future claim

(1)

2)

In a proceeding to obtain evidence for a future right or claim,
the court may make an order specifying the evidence that may
be obtained and the way it may be obtained, including, for
example, that there be a hearing.

The court may only make an order under subrule (1) if it is
satisfied that the applicant may, under the circumstances the
applicant alleges to exist, become entitled to property or
office on the happening of a future event, the right or claim to
which can not be brought to trial before the happening of the
event.
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413 Taking, use and admissibility of evidence obtained for
future right or claim

Part 4

The court may take the evidence in a proceeding to obtain
evidence for a future right or claim or it may appoint an
examiner under part 2.

Subpoenas

414 Power to issue subpoena

(1)

2)

3)

“4)

®)
(6)

This rule applies to the following subpoenas—

(a) subpoenas for production;

(b) subpoenas to give evidence;

(c) subpoenas for production and to give evidence.

The court may, on its own initiative or at the request of a
party, issue a subpoena requiring the attendance of the person
specified in the subpoena before the court or before an officer,
examiner, referee or other person having authority to take
evidence.

A request for a subpoena—

(a) must specify the name or designation by office or
position of the person to whom the subpoena is directed
unless the registrar otherwise directs or the court
otherwise orders; and

(b) must be filed.

If a party files a request for a subpoena, the registrar may
issue the subpoena.

A subpoena must not be filed.

A subpoena to give evidence may be addressed to 1 or more
persons.

Page 236

Reprint 6 rv effective 12 September 2008



Uniform Civil Procedure Rules 1999
Chapter 11 Evidence
Part 4 Subpoenas

[r 415]

415

416

417

(7

®)

)

The name or designation by office or position of the person to
whom the subpoena is directed must appear on it before it is
issued.
Example of designation by office or position—

the proper officer of XYZ Pty Ltd
A subpoena requiring a person to produce a document or thing

must include an adequate description of the document or
thing.

A person to whom a subpoena is directed must comply with it.

Formal requirements

(1)

2)

A particular type of subpoena must be in the approved form
for that type of subpoena.

Also, a subpoena for production must bear a notice, to be set
out in the approved form advising the person required to
comply with it that the person has the right to apply to the
court to have the subpoena set aside on any sufficient
grounds, including—

(a) want of relevance; or
(b) privilege; or

(c) oppressiveness, including oppressiveness because
substantial expenses may not be reimbursed; or

(d) noncompliance with these rules.

Setting aside subpoena

The court may make an order setting aside all or part of a
subpoena.

Order for cost of complying with subpoena

On application to the court, the court may make an order for
the payment of any loss or expense incurred in complying
with a subpoena.
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418 Cost of complying with subpoena if not a party

)

2)

3)

4

(&)

(6)

This rule applies if—

(a) a subpoena for production is addressed to a person who
is not a party to the proceeding; and

(b) the court is satisfied that substantial loss or expense has
been or would be incurred in complying with the
subpoena.

The court may order the party on whose behalf the subpoena
was issued to pay all or part of the losses and expenses,
including legal costs, incurred by the person to whom the
subpoena is addressed in responding properly to the
subpoena.

The court may fix the amount payable under subrule (2) or it
may order the amount to be fixed by assessment.

An amount payable under this rule is in addition to an amount
payable under rule 419.

An order under this rule may be made at the trial or hearing or
at another time but in all cases before the order is made finally
deciding the proceeding at first instance.

If a party who is ordered to pay losses and expenses under
subrule (2) obtains an order for the costs of the proceeding,
the court may—

(a) allow the losses and expenses to be included in the costs
recoverable by the party; or

(b) make another order it considers appropriate.

419 Conduct money

(1

A person is excused from complying with a subpoena unless
conduct money sufficient to meet the reasonable expenses of
complying with the subpoena is tendered—

(a) when the subpoena is served; or
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420

421

2)

(b) within a reasonable time before attendance under the
subpoena is required.

Payment of conduct money is in addition to payment of
amounts payable as normal witness expenses.

Production by non-party

(1)

2)

3)

“4)

(&)

This rule applies if the person named in the subpoena for
production is not a party to the proceeding.

Unless the court orders otherwise, the subpoena must permit
the person to produce by the day before the first day on which
attendance is required the document or thing at the registry
from which the subpoena was issued.

If documents or a thing are produced at the registry, the
appropriate officer of the court must—

(a) 1issue a receipt to the person producing the documents or
thing; and

(b) produce the documents or thing as the court directs.

A subpoena for production may be satisfied by an agent of the

person named in the subpoena producing the documents or
things to the court.

This rule does not apply to so much of a subpoena as requires
a person named to attend to give evidence orally.

Service

(1)
2)

A subpoena may be served under chapter 4, parts 2, 3,4 and 5.

Compliance with a subpoena may be enforced, and a
proceeding may be taken for noncompliance with a subpoena,
only if it is proved that the subpoena has been received by the
person to whom it is addressed or the person has actual
knowledge of it.

Reprint 6 rv effective 12 September 2008 Page 239



Uniform Civil Procedure Rules 1999

Chapter 11 Evidence

Part 5 Expert evidence

[r 422]
422 Noncompliance is contempt of court
Failure to comply with a subpoena without lawful excuse is
contempt of court and the person who failed to comply may
be dealt with for contempt of court.
Editor’s note—
See also rules 901 to 903.
Part 5 Expert evidence

Division 1

423

424

Preliminary

Purposes of pt 5

The main purposes of this part are to—

(a)

(b)

(©

(d)

declare the duty of an expert witness in relation to the
court and the parties; and

ensure that, if practicable and without compromising the
interests of justice, expert evidence is given on an issue
in a proceeding by a single expert agreed to by the
parties or appointed by the court; and

avoid unnecessary costs associated with the parties
retaining different experts; and

allow, if necessary to ensure a fair trial of a proceeding,
for more than 1 expert to give evidence on an issue in
the proceeding.

Application of pt 5

(1) This part does not apply in relation to a witness giving

evidence, whether orally or in writing, in a proceeding who

18—
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(a) a party to the proceeding; or
(b) aperson whose conduct is in issue in the proceeding; or

(c) a doctor or another person who has given or is giving
treatment or advice in relation to an injured person if the
evidence is limited to 1 or more of the following matters
in relation to the injured person—

(1) the results of any examination made;
(i) a description of the treatment or advice;

(ii1) the reason the treatment or advice was, or is being,
given;
(iv) the results of giving the treatment or advice.

(2) This part also does not apply in relation to a proceeding for a
minor claim in a Magistrates Court.

425 Definitions for pt 5
In this part—

appointed expert means an expert appointed under division 3
or 4, including a court appointed expert.

court appointed expert means an expert appointed by the
court under division 3 or 4.

expert means a person who would, if called as a witness at the
trial of a proceeding, be qualified to give opinion evidence as
an expert witness in relation to an issue arising in the
proceeding.

report, for a proceeding, means a document giving an expert’s
opinion on an issue arising in the proceeding.
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Division 2 Evidence given by an expert

426  Duty of expert

)

2)

A witness giving evidence in a proceeding as an expert has a
duty to assist the court.

The duty overrides any obligation the witness may have to any
party to the proceeding or to any person who is liable for the
expert’s fee or expenses.

427 Expert evidence

(1)

2)

3)

“4)

Subject to subrule (4), an expert may give evidence-in-chief in
a proceeding only by a report.

The report may be tendered as evidence only if—

(a) the report has been disclosed as required under rule 429;
or

(b) the court gives leave.

Any party to the proceeding may tender as evidence at the
trial any expert’s report disclosed by any party, subject to
producing the expert for cross-examination if required.

Oral evidence-in-chief may be given by an expert only—
(a) 1nresponse to the report of another expert; or

(b) if directed to issues that first emerged in the course of
the trial; or

(c) 1if the court gives leave.

428 Requirements for report

(1)

2)

An expert’s report must be addressed to the court and signed
by the expert.

The report must include the following information—

(a) the expert’s qualifications;
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(b) all material facts, whether written or oral, on which the
report is based;

(c) references to any literature or other material relied on by
the expert to prepare the report;

(d) for any inspection, examination or experiment
conducted, initiated, or relied on by the expert to prepare
the report—

(i) adescription of what was done; and

(i1) whether the inspection, examination or experiment
was done by the expert or under the expert’s
supervision; and

(i11) the name and qualifications of any other person
involved; and

(iv) the result;

(e) if there is a range of opinion on matters dealt with in the
report, a summary of the range of opinion, and the
reasons why the expert adopted a particular opinion;

(f) asummary of the conclusions reached by the expert;

(g) a statement about whether access to any readily
ascertainable additional facts would assist the expert in
reaching a more reliable conclusion.

(3) The expert must confirm, at the end of the report—

(a) the factual matters stated in the report are, as far as the
expert knows, true; and

(b) the expert has made all enquiries considered
appropriate; and

(c) the opinions stated in the report are genuinely held by
the expert; and

(d) the report contains reference to all matters the expert
considers significant; and

(e) the expert understands the expert’s duty to the court and
has complied with the duty.
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429 Disclosure of report

A party intending to rely on a report must, unless the court
otherwise orders, disclose the report—

(a) if the party is a plaintiff—within 90 days after the close
of pleading; or

(b) if the party is a defendant—within 120 days after the
close of pleading; or

(c) if the party is not a plaintiff or defendant—within 90
days after the close of pleading for the party.

429A Supplementary report

(1

2)

If an expert changes in a material way an opinion in a report
that has been disclosed, the expert must, as soon as
practicable, provide a supplementary report stating the change
and the reason for it.

The supplementary report must comply with rule 428 and be
disclosed as soon as practicable.

429B Court may direct experts to meet

)

2)

The court may, at any stage of a proceeding, direct experts to
meet and—

(a) 1identify the matters on which they agree; and

(b) identify the matters on which they disagree and the
reasons why; and

(c) attempt to resolve any disagreement.

The court may, for the meeting—

(a) set the agenda; and

(b) specify the matters the experts must discuss; and

(c) direct whether or not legal representatives may be
present; and
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3)

“4)

(d) give directions about the form of any report to be made
to the court about the meeting; and

(e) give any other directions the court considers
appropriate.

Evidence of anything done or said, or an admission made, at
the meeting is admissible at a trial of the proceeding only if all
parties to the proceeding agree.

However, subrule (3) does not apply to a report made to the
court about the meeting identifying the matters mentioned in
subrule (1)(a) or (1)(b).

429C Immunity

An expert has the same protection and immunity for the
contents of a report disclosed as required under these rules as
the expert could claim if the contents of the report were given
orally at a trial of the proceeding in which the report is
disclosed.

429D Costs

When deciding the order to make about the costs of a
proceeding, the court may consider, in allowing, disallowing
or limiting the costs for an expert’s report prepared for a party
on an issue, the extent to which the proceedings may have
been facilitated by the appointment of a person as the only
expert in relation to the issue.

Division 3 Experts appointed after proceeding

started

429E Application of div 3

This division applies only in relation to proceedings in the
Supreme Court.
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429F Definition for div 3

In this division—

court means the Supreme Court.

429G Appointment of experts

)

2)

3)

If, after a proceeding has started, 2 or more parties agree that
expert evidence may help in resolving a substantial issue in
the proceeding, subject to rule 429H, those parties may in
writing jointly appoint an expert to prepare a report on the
issue.

If parties to a proceeding are not able to agree on the
appointment of an expert, subject to rules 4291 and 429K, any
party who considers that expert evidence may help in
resolving a substantial issue in the proceeding may apply to
the court for the appointment of an expert to prepare a report
on the issue.

Subject to rules 429J and 429K, the court may, on its own
initiative and at any stage of a proceeding, if it considers that
expert evidence may help in resolving a substantial issue in
the proceeding, appoint an expert to prepare a report on the
issue.

429H Expert appointed by parties

(1

An expert may be appointed under rule 429G(1) only if—

(a) the parties appointing the expert agree in writing on the
following matters—

(1) the issue in the proceeding the expert evidence
may help resolve;

(i1) the identity of the expert;

(iii)) when the report must be prepared by the expert and
given to the parties to the agreement;
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2)

3)

“4)

S

(6)

(7)

(iv) liability for fees and expenses payable to the
expert; and

(b) the expert has been made aware of the content of this
part and consents to the appointment.

A copy of the agreement must be—
(a) signed by each party to the agreement; and
(b) filed in the court; and

(c) after being filed in the court, immediately served on any
other party to the proceeding who is not a party to the
agreement.

The parties to the agreement must give the expert a statement
of facts, agreed to by the parties to the agreement, on which to
base the report.

However, if the parties to the agreement do not agree on a
statement of facts, then—

(a) unless the court directs otherwise, each of the parties to
the agreement must give the expert a statement of facts
on which to base the report; and

(b) the court may give directions about the form and content
of the statement of facts to be given to the expert.

The report is taken to be disclosed for this part if—

(a) a copy of the report is given to each party to the
agreement; and

(b) within 14 days after the day by which all parties to the
agreement have received a copy of the report, each party
to the proceeding who is not a party to the agreement is
given a copy of the report.

Unless the court otherwise orders, the expert is the only expert
who, in relation to the parties to the agreement, may give
evidence in the proceeding on the issue.

Unless the court otherwise orders, each party to the
proceeding has the right to cross-examine the expert.
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4291 Expert appointed by court on application

(1

2)

3)

“4)

S

A party applying to the court for appointment of an expert
under rule 429G(2) must serve a copy of the application and
the supporting material on each other party to the proceeding.

The supporting material must—

(a) state the issue in the proceeding that expert evidence
may help resolve; and

(b) name at least 3 experts who—

(i) are qualified to give expert evidence on the issue;
and

(i1) have been made aware of the content of this part
and consent to being appointed; and

(c) state any connection known to the applicant between an
expert named and a party to the proceeding.

When hearing the application, the court may receive other
material and make other enquiries to help decide which expert
to appoint.

The court may appoint an expert other than an expert named
in the supporting material.

The court may appoint an expert only if the expert has been
made aware of the content of this part and consents to the
appointment.

429J Expert appointed by court on court initiative

(1)

In deciding whether to appoint an expert under rule 429G(3)
in relation to an issue in a proceeding, the court may—

(a) ask each party to name at least 3 experts who—

(i) are qualified to give expert evidence on the issue;
and

(i1)) have been made aware of the content of this part
and consent to being appointed; and
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2)

3)

(b) require each party to state any connection between an
expert named and a party to the proceeding; and

(c) receive other material and make other enquiries to help
decide which expert to appoint.

The court may appoint an expert other than an expert named
by a party to the proceeding.

The court may appoint an expert only if the expert has been
made aware of the content of this part and consents to the
appointment.

429K Considerations for court when appointing an expert

(D

(2)

In deciding whether to appoint an expert under rule 429G(2)
or (3) in relation to an issue in a proceeding, the court may
consider—

(a) the complexity of the issue; and

(b) the impact of the appointment on the costs of the
proceeding; and

(c) the likelihood of the appointment expediting or delaying
the trial of the proceeding; and

(d) the interests of justice; and
(e) any other relevant consideration.

If the court considers an expert is the most appropriate expert
to help resolve an issue in the proceeding, the court may
appoint the expert even if the expert has already given a report
to a party in the proceeding on the issue or on another issue in
the proceeding.

429L Report by court appointed expert given to registrar etc.

)

Unless the court otherwise orders—

(a) acourt appointed expert appointed in relation to an issue
in a proceeding must—
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429M

(1) prepare a report on the issue; and

(i) give the report to the registrar together with
sufficient copies of the report for all parties to the
proceeding; and

(b) the registrar must—
(1) file the report in a sealed envelope; and

(i) within 7 days after receiving the report, forward a
copy of it to each party to the proceeding.

(2) The report is taken to be disclosed for this part if the registrar
forwards copies of the report to all parties as required.

Orders and directions for court appointed experts

(1) The court may make the orders and give the directions it
considers appropriate in relation to a court appointed expert,
including, for example, 1 or more of the following orders or
directions

(a) an order or direction to facilitate the expert’s preparation
of a report;

(b) adirection about any of the following matters—

(1) a party giving the expert written information
relevant to the preparation of the report and
forwarding a copy of the written information to
each other party;

(i) the extent a party may communicate with the
expert;

(iii)) an inspection, examination or experiment by the
expert;

(iv) the expert obtaining a report from another expert in
a discipline relevant to the issue in relation to
which the expert was appointed;

(c) adirection about any of the following matters—

(1) when the expert must give the registrar the report;
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2)

3)

(i) liability for fees and expenses payable to the
expert;

(iii)) payment of any expenses incurred by the registrar;

(d) an order permitting cross-examination of the expert
before an examiner under part 2 or before the trial starts.

If the court directs that a report from another expert may be
obtained by a court appointed expert, the other expert’s report
must be attached to the court appointed expert’s report when it
is given to the registrar.

The court may receive in evidence the report of a court
appointed expert on terms the court considers appropriate.

429N Consequences of court appointment

(1)

2)

3)

This rule applies if the court appoints an expert in relation to
an issue in a proceeding.

Unless the court otherwise orders, the expert is to be the only
expert to give evidence in the proceeding on the issue.

However, the court may, on its own initiative or on application
by a party, appoint another expert (the other expert) to prepare
a report in relation to the issue if—

(a) after receiving a report from the expert originally
appointed (the first expert), the court is satisfied—

(i) there is expert opinion, different from the first
expert’s opinion, that is or may be material to
deciding the issue; or

(i1) the other expert knows of matters, not known by
the first expert, that are or may be material to
deciding the issue; or

(b) there are other special circumstances.
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4290 Court may direct access to information

(1) The court may direct a party to a proceeding who has access
to information reasonably necessary for the preparation of a
report by an appointed expert—

(a) to give the court or the expert a document stating the
information; or

(b) to otherwise make the information reasonably available
to the expert.

(2) Subrule (1) does not limit the directions a court may give
under rule 429M.

429P Expert may apply for directions

(1) An appointed expert may apply to the court for directions to
facilitate the preparation of a report.

(2) The application must be served on the parties to the
proceeding and on any other person directed by the court.

(3) The court may give the directions the court considers
appropriate, including directions about an inspection,
examination or experiment for the expert’s report.

Division 4 Experts appointed before
proceeding started

429Q Definition for div 4
In this division—

court means the Supreme Court.

429R Expert appointed by disputants

(1) This rule applies if, before any proceeding is started, 2 or
more persons (the disputants) agree in writing on the
following matters—

Page 252 Reprint 6 rv effective 12 September 2008



Uniform Civil Procedure Rules 1999
Chapter 11 Evidence
Part 5 Expert evidence

[r 4298]

2)

3)

“4)

(&)
(6)

(a) there is a dispute between them that will probably result
in a proceeding and obtaining expert evidence
immediately may help in resolving a substantial issue in
the dispute;

(b) the identity of an expert from whom a report should be
obtained;

(c) when the report must be prepared by the expert and
given to the disputants;

(d) liability for fees and expenses payable to the expert.

The disputants may in writing jointly appoint the agreed
expert to prepare a report giving an opinion on the issue.

The appointment must be expressed to be made under this
rule.

The disputants may appoint the expert only if the expert has
been made aware of the content of this part and consents to
the appointment.

Rule 428(2) and (3) apply in relation to the report.

Unless the court otherwise orders, in any proceeding started in
the court between the disputants in which the issue is relevant,
the expert is to be the only expert who, in relation to the
disputants, may give evidence on the issue.

429S Expert appointed by court on application

)

2)

This rule applies if, before any proceeding is started, a person
(the first person) believes on reasonable grounds that—

(a) there is a dispute between the first person and 1 or more
other persons that will probably result in a proceeding;
and

(b) obtaining expert evidence immediately may help in
resolving a substantial issue in the dispute.

The first person may apply to the court for the appointment of
an expert to prepare a report giving an opinion on the issue.
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(3) The application and the supporting material must be served on
the other person or persons.

4

&)

(6)

(7

The supporting material must—

(a)
(b)

(©

(d)

(e

The

describe the nature of the dispute; and

state the issue in dispute that expert evidence may help
resolve; and

indicate why the report should be obtained immediately;
and

name at least 3 experts who—

(i) are qualified to give expert evidence on the issue;
and

(i1) have been made aware of the content of this part
and consent to being appointed; and

state any previous connection between an expert named
and the first person.

court, on being satisfied in relation to the matters

mentioned in subrule (1)(a) and (b), may appoint an expert to
give a report on the issue.

The court may appoint an expert other than an expert named
in the supporting material.

In deciding whether to appoint an expert, the court may

consider—

(a) the complexity of the issue; and

(b) the impact of the appointment on the costs of the
contemplated proceeding; and

(c) the likelihood of the appointment expediting or delaying
the contemplated proceeding; and

(d) the interests of justice; and

(e) any other relevant consideration.

(8) The court may give directions as to—
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)

(10)
(11)

(12)

(13)

Part 7

(a) the time in which the report is to be prepared and given
to the first person; and

(b) any filing of the report.

The court may make orders and give directions to facilitate the
expert’s preparation of a report.

Rule 428(2) and (3) apply in relation to the report.

Unless the court otherwise orders, in any proceeding started in
the court between the first person and 1 or more of the other
persons in which the issue is relevant, the expert appointed
under this rule is to be the only expert who, in relation to those
persons, may give evidence on the issue.

The fees and expenses of an expert appointed under this rule,
and the costs of the application, are to be borne by the first
person, unless and until the court otherwise orders either on
the application or in any proceeding started between the first
person and 1 or more of the other persons in which the issue is
relevant.

The court may give directions as to the right to cross-examine
an expert appointed under this rule.

Affidavits

430 Contents of affidavit

)

2)

Except if these rules provide otherwise, an affidavit must be
confined to the evidence the person making it could give if
giving evidence orally.

However, an affidavit for use in an application because of
default or otherwise for relief, other than final relief, may
contain statements based on information and belief if the
person making it states the sources of the information and the
grounds for the belief.
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431

432

Editor’s note—

For an application because of default, see chapter 9 (Ending proceedings
early), part 1 (Default).

(3) On assessment, all or part of the costs of an affidavit not
complying with these rules or unnecessarily including copies
of or extracts from documents may be disallowed.

Form of affidavit
(1) An affidavit must be in the approved form.

(2) A note must be written on an affidavit stating the name of the
person making it and the name of the party on whose behalf it
is filed.

(3) An affidavit must be made in the first person.

(4) An affidavit must describe the person making it and state the
person’s residential or business address or place of
employment.

(5) The body of an affidavit must be divided into paragraphs
numbered consecutively, each paragraph being as far as
possible confined to a distinct portion of the subject.

(6) Each page of an affidavit must be numbered.

Swearing or affirming affidavit

(1) The person making an affidavit and the person taking the
affidavit must sign each page of the affidavit.

(2) Subrule (3) applies if—
(a) the affidavit is made by 1 person; or

(b) although the affidavit is made by 2 or more persons,
both or all of the persons are not swearing or affirming
the affidavit at the same time before the same person.

(3) A statement (the jurat) must be placed at the end of the body
of the affidavit and must—
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(a) state the full name of the person making the affidavit
before the person taking it; and

(b) state whether the affidavit was sworn or affirmed; and

(c) state the day and the place the person made the affidavit;
and

(d) be signed by the person making it in the presence of the
person authorised to take the affidavit; and

(e) then be signed by the person before whom the affidavit
was taken, above a statement of the capacity of the
person to take the affidavit; and

Editor’s note—
See the Oaths Act 1867, section 41—

41 Who may take affidavits

(1) A person’s affidavit may be taken by any of the
following persons without a commission being issued
for the purpose—

(a) a justice, commissioner for declarations or
notary public under the law of the State, the
Commonwealth or another State;

(b) alawyer;

(c) a conveyancer, or another person authorised to
administer an oath, under the law of the State,
the Commonwealth or another State.

(f) otherwise be as in the approved form.
Example of the capacity mentioned in paragraph (e)—
solicitor

(4) If the affidavit is made by 2 or more persons, 2 or more of
whom are swearing or affirming the affidavit at the same time
before the same person, then, in addition to any statement
under subrule (3), a statement (the jurat) must be placed at the
end of the body of the affidavit and must—

(a) state the full name of the persons making the affidavit
before the person taking it; and

(b) state, for each of the persons making the affidavit,
whether the affidavit was sworn or affirmed; and
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(c) state the day and the place both or all the persons made
the affidavit; and

(d) be signed by the persons making it in the presence of the
person authorised to take the affidavit; and

(e) then be signed by the person before whom the affidavit
was taken, above a statement of the capacity of the
person to take the affidavit; and

(f) otherwise be as in the approved form.

433 Certificate of reading or signature for person making
affidavit

(D)

2)

3)

If the person taking an affidavit considers that the person
making it is incapable of reading the affidavit, the person
taking the affidavit must certify in or below the jurat that—

(a) the affidavit was read or otherwise communicated in the
person’s presence to the person making it; and

(b) the person seemed to understand the affidavit; and

(c) the person signified that the person made the affidavit.
Editor’s note—
See rule 432 (Swearing or affirming affidavit) regarding the jurat.

If the person taking an affidavit considers that the person
making it is physically incapable of signing it, the person
taking the affidavit must certify in or below the jurat that—

(a) the affidavit was read or otherwise communicated in the
person’s presence to the person making it; and

(b) the person seemed to understand the affidavit; and
(c) the person signified that the person made the affidavit.

If an affidavit is made by a person who is incapable of reading
the affidavit or physically incapable of signing the affidavit
and a certificate under subrule (1) or (2) does not appear on
the affidavit, the affidavit may be used in a proceeding only if
the court is satisfied that—
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(a) the affidavit was read or otherwise communicated to the
person making it; and

(b) the person seemed to understand it; and

(c) the person signified that the person made the affidavit.

434 Alterations

(1)

2)

This rule applies if there is an interlineation, erasure or other
alteration in any part of an affidavit.

The affidavit may be filed but, unless the court orders
otherwise, may only be used if the person who makes the
affidavit and the person who takes the affidavit initials the
alteration or erasure.

435 Exhibits

(1)
2)
3)
“4)

(&)

(6)

(7

)

A document to be used with and mentioned in an affidavit is
an exhibit.

Another thing to be used with and mentioned in an affidavit
may be an exhibit, if practicable.

A group of different documents may form 1 exhibit.

If it is impracticable to exhibit the document to be used with
and mentioned in an affidavit, a copy of the document may be
an exhibit to the affidavit.

An exhibit to an affidavit must have—
(a) aletter, number or other identifying mark on it; and
(b) acertificate in the approved form on it or bound with it.

The certificate must be signed by the person who made the
affidavit and the person who took the affidavit.

However, if an affidavit is taken under rule 433, only the
person who took the affidavit must sign the certificate.

An exhibit to an affidavit must be filed at the same time as the
affidavit.
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(9) Subrules (10) and (11) apply if—

(10)

(11)

(12)

(a)

(b)

an exhibit to an affidavit is comprised of a group of
documents; or

there is more than one documentary exhibit to an
affidavit.

The documents are to be presented in a way that will facilitate
the court’s efficient and expeditious reference to them.

As far as practicable—

(a)

(b)

(©)

the documents are to be bound in 1 or more paginated
books; and

a certificate is to be bound—
(i) if there is 1 book—at the front of the book; or

(i1) if there is more than 1 book—at the front of each
book dealing with the exhibits in the book; and

an index to each book is to be bound immediately after
the certificate.

If a document or other thing has been filed in a proceeding,
whether or not as an exhibit to an affidavit, in a subsequent
affidavit filed in the proceeding—

(a)

(b)

the document or thing must not be made an exhibit to
the affidavit; and

the document or thing may be referred to in the affidavit
in a way sufficient to enable the document or thing to be
identified.

436 Irregularity

(1) An affidavit may, unless the court orders otherwise, be filed
despite an irregularity in form, including a failure to use the
approved form.

2)

An affidavit may, with the leave of the court, be used despite
an irregularity in form and the affidavit must have on it a
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memorandum by the court or the appropriate associate or
clerk that it was used by leave.

(3) An affidavit used under subrule (2) is afterwards taken as a
regular affidavit.

437  Filing

Unless the court gives leave, an affidavit may be used in a
proceeding only if it has been filed.

438 Service

The court may, at any time, give leave to a party to use an
affidavit that has not been served or that was served later than
the time specified in these rules.

439 Examination of person making affidavit

(1) If an affidavit is to be relied on at a hearing, the court may
order the person making it to be examined and
cross-examined before the court and may order the person to
attend the court for the purpose.

(2) If an affidavit to be relied on at a hearing is served on a party
more than 1 business day before the hearing and the party
wishes the person who made the affidavit to attend the court
for cross-examination, the party must serve a notice to that
effect on the party on whose behalf the affidavit is filed at
least 1 business day before the date the person is required for
examination.

(3) If an affidavit to be relied on at a hearing is served on a party
less than 2 business days before the hearing, the person who
made the affidavit must attend the court to be available for
cross-examination unless the party otherwise agrees.

(4) If the person who made the affidavit does not attend the court
in compliance with the notice or subrule (3), the court may
refuse to receive the affidavit into evidence.
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(5) However, the court may—

(a) dispense with the attendance for cross-examination of a
person making an affidavit; and

(b) direct that an affidavit be used without the person
making the affidavit being cross-examined in relation to
the affidavit.

(6) Unless the court orders otherwise, a party who serves a notice
under subrule (2) for the person who made an affidavit to
attend the court is not liable to pay the expenses of the
attendance.

440 Scandal and oppression

If there is scandalous or oppressive matter in an affidavit, the
court may order that—

(a) the affidavit be removed from the file; or
(b) the affidavit be removed from the file and destroyed; or

(c) the scandalous or oppressive matter in the affidavit be
struck out.

441  Affidavit taken before party

The court may not receive, and a party may not file, an
affidavit taken by a party personally.

Part 8 Exchange of correspondence
instead of affidavit evidence

442 Definitions for pt 8
In this part—
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applicant means a party seeking an order in relation to an
application under this part.

respondent means a party who must be served with notice of
an application under this part.

443 Application of pt 8

This part applies to the following applications—

(a) an application for further and better particulars of the
opposite party’s pleading under rule 161;

(b) an application under chapter 10, part 1;
(c) an application under chapter 10, part 2;

(d) any other application relating to a failure to comply with
an order or direction of the court.

444  Applicant’s letter to respondent

(1) Before making an application mentioned in rule 443, the

2)

applicant must write to the respondent specifying the
following matters—

(a) the applicant’s complaint;

(b) a brief statement of the relevant facts;
(c) the relief sought by the applicant;

(d) why the applicant should have the relief;

(e) a time (at least 3 business days after the date of the
letter) within which the respondent must reply to the
letter (the nominated time);

(f)  that the letter is written under this part.
The applicant—

(a) need not serve the letter on the respondent under chapter
4; and

(b) may send the letter to the respondent by fax.
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3)

“4)

(&)

The applicant must send a copy of the letter to every person
the applicant would be required to serve or notify if the
applicant was making an application to the court for the relief
sought.

The letter must list the persons to whom a copy of the letter is
sent.

The applicant need not comply with subrule (3) if complying
would—

(a) cause the applicant undue delay, expense or
inconvenience; or

(b) unduly prejudice the applicant if a person mentioned in
subrule (3) saw the contents of the letter.

445 Respondent’s reply

(1)

2)

3)

“4)

&)

If the respondent receives a letter from the applicant written
under this part, the respondent must write to the applicant,
specifying the following matters—

(a) that the letter is a reply to the applicant’s letter under
this rule;

(b) what, if anything, the respondent proposes to do in
response to the applicant’s complaint;

(c) if applicable, why the applicant should not have the
relief to be sought.

The respondent’s letter of reply must be sent to the applicant
within the nominated time.

The respondent must send a copy of the letter of reply to every
person the respondent would be required to serve or notify if
the applicant was making an application to the court for the
relief sought.

The letter must list the persons to whom a copy of the letter of
reply is sent.

The respondent need not comply with subrule (3) if
complying would—
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(a) cause the respondent undue delay, expense or
inconvenience; or

(b) unduly prejudice the respondent if a person mentioned
in subrule (3) saw the contents of the letter of reply.

446  Additional correspondence

Rules 444 and 445 do not prevent the applicant and
respondent from writing to each other in addition to the
correspondence required under this part.

447  Application to court
(1) The applicant may apply to the court only after—

(a) the applicant receives a reply from the respondent under
rule 445; or

(b) the nominated time for replying has passed.

(2) The following documents must be filed with the application—
(a) the applicant’s letter to the respondent;
(b) the respondent’s reply (if any);

(c) other relevant correspondence between the applicant
and the respondent exchanged after—

(1) the applicant receives the respondent’s reply; or
(i1) the nominated time for replying has passed;

(d) relevant responses from any other person notified under
this part;

(e) a list of the affidavits (if any) on which the applicant
wishes to rely.

448 Hearing of application

(1) The court may hear an application that does not comply with
this part if the court directs.

Reprint 6 rv effective 12 September 2008 Page 265



Uniform Civil Procedure Rules 1999
Chapter 12 Jurisdiction of judicial registrar and registrar

[r 449]

(2) The court may decide an application to which this part applies
on the basis of, or partly on the basis of, the contents of the
letters between the applicant and the respondent.

(3) The court may receive affidavit evidence in relation to the
application only if the court directs.

(4) Subrule (3) applies despite rule 390.

Chapter 12  Jurisdiction of judicial
registrar and registrar

449 Definitions for ch 12
In this chapter—
relevant application means—
(a) for a judicial registrar—an application the judicial
registrar may hear and decide under rule 451; and

(b) for a registrar—an application the registrar may hear
and decide under rule 452.

450 Application of ch 12

This chapter applies only to the Trial Division of the Supreme
Court and the District Court.

451  Judicial registrar’s powers to hear and decide
applications

(1) A judicial registrar may constitute the court to hear and decide
an application of a type prescribed by practice direction, other
than the following—
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452

2)

3)

(a) a contested application that may result in judgment or
other final relief;

(b) an order or relief the court may grant in its equitable
jurisdiction;

(c) an application relating to, or for, a writ of habeas corpus
or about contempt;

(d) an application about cross-vesting under chapter 2, part
7.

The jurisdiction conferred on a judicial registrar by this
chapter is in addition to any other jurisdiction conferred on a
judicial registrar by these rules or another law, and includes
any inherent or implied jurisdiction of the court.

This rule is subject to rule 3 and any practice direction of the
court excluding a matter from the judicial registrar’s
jurisdiction.

Registrar’s powers to hear and decide applications

ey

2)

A registrar of a central registry of the Supreme Court may
constitute the court to hear and decide an unopposed
application of the following type—

(a) an application for an order for passing accounts and
allowing commission in probate and administration
matters;

(b) an application for an order under the Public Trustee Act
1978, part 3.

A registrar of the Supreme Court or District Court may
constitute the court to hear and decide—

(a) an application for an order to file any document or take
any document off the file or admit informal affidavits to
be filed; or

(b) an application of a type prescribed by practice direction.
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453 Court may decide that matter can not be heard by judicial
registrar or registrar

The court, as constituted by a judge, may order or direct that a
relevant application in a particular proceeding can not be
heard by the court as constituted by a judicial registrar or
registrar.

Example—

The court may order or direct that a relevant application in a proceeding
can not be heard by the court as constituted by a judicial registrar
because the court, as constituted by a particular judge, is managing the
entire proceeding.

454 Relevant application must not be made to the court

If a judicial registrar or registrar is available, a person may
make a relevant application to the court as constituted by a
judge only if the court gives leave.

455 Referring relevant application

(1

2)

3)

If a judicial registrar or registrar considers it would be proper
for a relevant application to be decided by the court as
constituted by a judge, the judicial registrar or registrar must
refer the application to the court as constituted by a judge.

The court, as constituted by a judicial registrar or registrar,
must also refer the application to the court as constituted by a
judge if, before the hearing starts—

(a) a party asks the court to do so; and

(b) the judicial registrar or registrar considers it is in the
interests of justice to do so.

On a reference, the court, as constituted by a judge, may give
a direction about the conduct of the application.

456 Removing relevant applications

The court as constituted by a judge may, before the end of a
hearing of a relevant application before the court as
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constituted by a judicial registrar or registrar, order that the
application or a part of it be removed to the court as
constituted by a judge.

457 Involvement of court as constituted by a judge
(1) This rule applies if there is—

(a) areference of a relevant application under rule 455(1) or
(2); or

(b) aremoval of a relevant application under rule 456.
(2) The court as constituted by a judge may—
(a) hear and decide the application; or

(b) decide a matter arising under the application or remit a
matter to the court as constituted by a judicial registrar
or registrar with directions that the court considers
appropriate; or

(c) remit the application to the court as constituted by a
judicial registrar or registrar with directions that the
court considers appropriate.

458 General powers

(1) A person who contravenes a subpoena issued by a judicial
registrar or registrar is guilty of contempt of the court, unless
the person has a reasonable excuse.

(2) The court as constituted by a judicial registrar or registrar
must refer a matter involving a person’s liability for contempt
under this rule, including punishment for the contempt, to the
court as constituted by a judge for decision.

(3) To prevent doubt, the court as constituted by a judicial
registrar or registrar may make an order about costs in relation
to a relevant application that the judicial registrar or registrar
considers appropriate.
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459 Decision

The court as constituted by a judicial registrar or registrar
must, if practicable, decide a relevant application within 14
days after starting to consider it.

460 Power to correct mistakes

Rule 388 applies to the judicial registrar or registrar
constituting the court under this chapter.

Chapter 13  Trials and other hearings

Part 1 Listing applications for hearing

461  Application of pt 1

This part applies to originating and other applications.

462 List of applications

On the filing of an application, the registrar must record a
return date for the matter to come before the court.

463 Estimate of hearing time

(1) A party bringing an application must write on the application
an estimate of the duration of the hearing of the application.

(2) However, if the matter to which the application relates is
settled, the party bringing the application must, as soon as
practicable after the matter settles, notify the registrar that the
matter is settled.

(3) Also, any party who becomes aware of a change in the
estimated duration of the hearing must, as soon as practicable
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after becoming aware of the change, notify the registrar of the
changed estimate.

464 Adjournments

)

2)

3)

4

(&)

(6)

Part 2

If an application is adjourned to a particular date, the registrar
on a request for relisting must record it in the appropriate list
for the adjourned date.

If an application is adjourned to a date to be decided, a party
may ask that it be relisted for a particular day, but the registrar
is not bound by the request.

If a party asks that an adjourned application be relisted and the
estimate of the duration of the hearing of the application has
changed and the revised estimate was not given to the judge or
magistrate on the adjournment being granted, the party must
give the registrar a revised estimate.

The party who asked the registrar to relist an adjourned
application must