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Fisheries Act 1994

[as amended by all amendments that commenced on or before 12 October 2004]

An Act for the management, use, development and protection
of fisheries resources and fish habitats and the management of
aquaculture activities, and for related purposes

Part 1 Preliminary
Division 1 Introduction
1 Short title

This Act may be cited as the Fisheries Act 1994.

2 Commencement

This Act commences on a day to be fixed by proclamation.
Division 2 Objectives

3 Main purpose of Act

(1) The main purpose of this Act is to provide for the use,
conservation and enhancement of the community’s fisheries
resources and fish habitats in a way that seeks to—

(a) apply and balance the principles of ecologically
sustainable development; and

(b) promote ecologically sustainable development.

(2) In balancing the principles, each principle is to be given the
relative emphasis appropriate in the circumstances.
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(3) In this section—

ecologically sustainable development means using,
conserving and enhancing the community’s fisheries
resources and fish habitats so that—

(a) the ecological processes on which life depends are
maintained; and

(b) the total quality of life, both now and in the future, can
be improved.

precautionary principle means the principle that, if there is a
threat of serious or irreversible environmental damage, lack of
scientific certainty should not be used as a reason to postpone
measures to prevent environment degradation, or possible
environmental degradation, because of the threat.

principles of ecologically sustainable development means the
following principles—

(a) enhancing individual and community wellbeing through
economic development that safeguards the wellbeing of
future generations;

(b) providing fairness within and between generations;

(c) protecting biological diversity, ecological processes and
life-support systems;

(d) in making decisions, effectively integrating fairness and
short and long-term economic, environmental and social
considerations;

(e) considering the global dimension of environmental
impacts of actions and policies;

(f) considering the need to maintain and enhance
competition, in an environmentally sound way;

(g) considering the need to develop a strong, growing and
diversified economy that can enhance the capacity for
environmental protection;

(h) that decisions and actions should provide for broad
community involvement on issues affecting them;

(i) the precautionary principle.
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3A How purpose is to be primarily achieved

The main purpose of this Act is to be primarily achieved by—

(a) giving the chief executive appropriate powers to perform
the chief executive’s functions under this Act; and

(b) providing for the following—
(1) the management and protection of fish habitats;

(i) the management of commercial, recreational and
indigenous fishing;

(iii) the prevention, control and eradication of disease
in fish;

(iv) the management of aquaculture.

Division 3 Interpretation

Subdivision 1 Dictionary

4 Definitions

The dictionary in the schedule defines particular words used
in this Act.

Subdivision 2 Key definitions

5 Meaning of fish

)

2)

Fish means an animal (whether living or dead) of a species
that throughout its life cycle usually lives—

(a) in water (whether freshwater or saltwater); or
(b) in or on foreshores; or

(c) in or on land under water.

Fish includes—

(a) prawns, crayfish, rock lobsters, crabs and other
crustaceans; and
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3)

“4)

(&)

(6)

(b) scallops, oysters, pearl oysters and other molluscs; and

(c) sponges, annelid worms, béche-de-mer and other
holothurians; and

(d) trochus and green snails.
However, fish does not include—
(a) crocodiles; or

(b) protected animals under the Nature Conservation Act
1992; or

(c) animals prescribed under a regulation not to be fish.
Fish also includes—

(a) the spat, spawn and eggs of fish; and

(b) any part of fish or of spat, spawn or eggs of fish; and

(c) treated fish, including treated spat, spawn and eggs of
fish; and

(d) coral, coral limestone, shell grit or star sand; and

(e) freshwater or saltwater products declared under a
regulation to be fish.

A regulation under subsection (4)(e) may declare a product to
be fish only—

(a) for a particular provision of this Act; or
(b) if the product is used for a particular purpose.

Subsection (5) does not limit the following provisions of the
Statutory Instruments Act 1992—

. section 24 (Statutory instrument may be of general or
limited application)

. section 25 (Statutory instrument may make different
provision for different categories).

Meaning of fishery

Fishery includes activities by way of fishing, including, for
example, activities specified by reference to all or any of the
following—
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(a) aspecies of fish;

(b) atype of fish by reference to sex, size or age or another
characteristic;

(c) anarea;

(d) away of fishing;

(e) atype of boat;

(f) aclass of person;

(g) the purpose of an activity;

(h) the effect of the activity on a fish habitat, whether or not
the activity involves fishing;

(1) anything else prescribed under a regulation.

8 Meaning of marine plant

(1) Marine plant includes the following—

(a) aplant (a tidal plant) that usually grows on, or adjacent
to, tidal land, whether it is living, dead, standing or
fallen;

(b) material of a tidal plant, or other plant material on tidal
land;

(c) a plant, or material of a plant, prescribed under a
regulation or management plan to be a marine plant.

(2) Marine plant does not include a plant that is a declared pest
under the Land Protection (Pest and Stock Route
Management) Act 2002.

9 Meaning of quota

Quota includes a restriction on activities by way of fishing,
including, for example, a restriction specified by reference to
all or any of the following—

(a)
(b)
(©)

a quantity of fish;
a percentage of a quantity of fish;

a period of time;
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(h)

Division 4

an area;
the length or another reference to the size of a boat;

a quantity or type of fishing apparatus or aquaculture
furniture;

an activity affecting a fish habitat, whether or not the
activity involves fishing;

anything else prescribed under a regulation.

Operation of Act

10 Act binds all persons

This Act binds all persons, including the State.

1 General application of Act

(1) This Act applies to persons, things, acts and omissions on or

2)

3)

mn—

(a)
(b)

land within the limits of the State; and

Queensland waters.

However, this Act does not apply to—

(a) activities to which a Commonwealth law cooperative
fishery applies; or

(b) the taking of fish, within the meaning of the Torres
Strait Fisheries Act 1984 (Cwlth), for the purposes of a
Commonwealth law Torres Strait cooperative fishery; or

(c) the landing in Queensland of fish taken under a
Commonwealth fishing concession as mentioned in
section 10(2)(c) of the Commonwealth Fisheries Act; or

(d) exclusive Commonwealth matters for a State law
cooperative fishery.

This Act also applies to—

(a) recreational fishing carried on in the part of the

Australian fishing zone that is the adjacent area for
Queensland by the use of an Australian boat; and
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S

(6)

(b) activities in the Australian fishing zone to which a State
law cooperative fishery applies.

Subsection (3)(a) does not apply to recreational fishing
regulated by a Commonwealth plan of management.

Subsection (3)(b) does not apply to exclusive Commonwealth
matters for the State law cooperative fishery.

In this section—

adjacent area for Queensland has the meaning given by the
Petroleum (Submerged Lands) Act 1967 (Cwlth).

Australian fishing zone has the meaning given by the
Commonwealth Fisheries Act.

Commonwealth fishing concession means a fishing
concession within the meaning of the Commonwealth
Fisheries Act.

Commonwealth law cooperative fishery means a
Commonwealth—State fishery managed under
Commonwealth law.

Commonwealth law Torres Strait cooperative fishery means
a fishery managed under Commonwealth law under an
arrangement under the Torres Strait Fisheries Act 1984,
part 3.

Commonwealth plan of management means a plan of
management within the meaning of the Commonwealth
Fisheries Act.

exclusive Commonwealth matter, for a State law cooperative
fishery, means any of the following matters—

(a) foreign boats;
(b) operations on and from foreign boats;
(c) persons on foreign boats;

(d) for activities in the Australian fishing zone—matters
that happened before the Commonwealth—State
arrangement  for the fishery took effect if
Commonwealth law applies to the matters.

recreational fishing has the same meaning as in the
Commonwealth Fisheries Act.
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State law cooperative fishery means a Commonwealth—State
fishery managed in accordance with State law.

12 When Act does not apply
This Act does not apply to—

(a) the unintentional taking of regulated fish or marine
plants if the fish or plants are not intentionally or
recklessly injured or damaged and are immediately put
back; or

(b) the unintentional possession of regulated fish or marine
plants by a person if the fish or plants are not
intentionally or recklessly injured or damaged and the
person can not, because of circumstances beyond the
person’s control, put the fish or plants back immediately
they come into the person’s possession; or

(c) the use of a hand net to lift from water fish taken by
other fishing apparatus; or

(d) the use of a gaff to secure fish taken by other fishing
apparatus.

13 Exemptions from Act

(1) A regulation may exempt a person from this Act or a
provision of this Act.

Example—

1 A regulation may exempt a person who keeps live fish, for sale, in a
pet shop or restaurant from all provisions of the Act.

2 Aregulation may exempt a person from all provisions of the Act for
the use or possession of specified fishing apparatus.

(2) The exemption may be given on conditions stated in the
regulation.

(3) A person must not contravene a condition of an exemption
that applies to the person.

Maximum penalty for subsection (3)—200 penalty units.
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14 Aborigines’ and Torres Strait Islanders’ rights to take
fisheries resources etc.

)

2)

3)

An Aborigine may take, use or keep fisheries resources, or use
fish habitats, under Aboriginal tradition, and a Torres Strait
Islander may take, use or keep fisheries resources, or use fish
habitats, under Island custom.

However, subsection (1) is subject to a provision of a
regulation or management plan that expressly applies to acts
done under Aboriginal tradition or Island custom.

A regulation or management plan mentioned in subsection (2)
may be developed only after cooperating with Aborigines or
Torres Strait Islanders, considered by the chief executive to be
appropriate, to reach agreement, or reasonably attempt to
reach agreement, about the proposed regulation or plan.

Part 2 Ministerial advisory bodies
15 Minister may establish advisory bodies
The Minister may establish an advisory committee or other
body to assist the Minister in the administration of this Act.
Part 3 Chief executive

20 Chief executive’s functions

(1

The chief executive is, on behalf of the State, responsible
under this Act for—

(a) the management, use, development and protection of
aquaculture, marine plants, fish habitats and, coral
limestone and fisheries resources generally; and

(b) the management, control and, if possible, elimination of
diseased fisheries resources; and
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(©)

fish ways.

(1A) The other functions of the chief executive are—

(a)

(b)

(©)

(d)

(e)

®

€3]

(h)

to ensure the fair division of access to fisheries
resources for commercial, recreational and indigenous
use; and

to supervise and control the way, extent and conditions
of producing, harvesting, treating, transporting and
selling of fisheries resources for use in the State or
elsewhere; and

to ensure that economic efficiency is properly taken into
account in developing management arrangements for
fisheries resources; and

to conduct or support fisheries research and
development; and

to supply or support fisheries educational programs and
codes of practice for fisheries management; and

to examine, and advise the Minister on, issues affecting
fisheries resources and fish habitats; and

to examine, and advise the Minister on, the
administration of this Act, and to make any
recommendations the chief executive considers
appropriate; and

to perform other functions given to the chief executive
under this or another Act.

(2) This Act does not limit the functions and powers of the chief
executive under other laws.

20A Powers
(1) The chief executive may, for performing the chief executive’s
functions—
(a) enter into contracts; and
(b) acquire, deal with and dispose of property; and
(c) appoint agents and attorneys; and
(d) charge for services and facilities supplied; and



s21

21 s21
Fisheries Act 1994

(e)
®

€]

(h)

@

G

()

join and take part in industry associations; and

support financially or in another way an entity
promoting or wanting to promote fisheries resources;
and

enter into agreements or arrangements with the
Commonwealth, another State or an entity prescribed by
regulation for the management, use, development or
protection of fisheries resources; and

formulate and operate arrangements (including funding)
for adjusting the use of fisheries resources, including,
for example, by adjusting the number of authorities for a
fishery; and

formulate fisheries restocking and enhancement
programs; and

perform, or arrange for the performance of, research,
education and environmental programs; and

do anything else necessary or convenient to be done for,
or in connection with, the performance of the chief
executive’s functions.

(2) Without limiting subsection (1), the chief executive has the
powers given to the chief executive under this or another Act.

(3) The chief executive may exercise the chief executive’s
powers inside and outside Queensland, including outside
Australia.

21 Chief executive may delegate

(1) The chief executive may delegate the chief executive’s
powers under this Act to—

(a)

(b)
(c)

(d)

a local government or an entity prescribed under a
regulation (a prescribed entity); or

an officer or employee of the public service; or

an officer or employee of a local government or
prescribed entity; or

an officer or employee of the Commonwealth or another
State.
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(2) A delegation of a power to a local government or a prescribed
entity may permit the subdelegation of the power.
(3) This section does not limit powers of delegation the chief
executive has under other laws.
22 Integrated development approval system regulations and
guidelines

(1) A regulation may make provision about, or empower the chief
executive to make guidelines about—

2)

(a)

(b)

(©)

(d)

(e)

®

the policy objectives and criteria to which a person (the
delegate) exercising a power delegated by the chief
executive must have regard; and

the way in which the delegate must exercise the power,
including, for example, time limits for the making of
decisions; and

appeals from decisions of the delegate; and

the cases involving the exercise of a power delegated by
the chief executive that must be referred to the chief
executive or someone else for decision, including the
criteria to be applied in deciding whether a particular
case must be referred; and

the conditions to which an authority issued by the
delegate must be subject; and

the consequences of contravention of the regulation or
guidelines.

This section does not limit the Acts Interpretation Act 1954,
section 27A (Delegation of powers).
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Part 5 Fisheries management
Division 1 Management plans

32 Making management plans

(1) The chief executive may make a management plan for the
following—

(a) afishery;

(b) afish habitat or declared fish habitat area;
(c) afish way;

(d) fisheries resources;

(e) aquaculture.

(2) A management plan is subordinate legislation.

33 Procedure to make management plan

(1) Before making a management plan, the chief executive must
prepare a draft plan and take reasonable steps to engage in
consultation about the draft plan.

(2) The draft plan must be published in the way and contain the
information prescribed under a regulation.

34 Management plan must be approved by Governor in
Council

A management plan does not have effect until it has been
approved by the Governor in Council.

35 What management plan must deal with

A management plan must state its objectives and how they are
to be achieved.!

1 See also section 39(3) (Amendment of management plan).
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36 What management plan may deal with

The management plan may make provision about anything
prescribed under a regulation for this section or the chief
executive considers appropriate to deal with in the plan.

Examples of what the chief executive may consider appropriate to deal
with—

1 Fishing capacity of a fishery and its measurement.

2 The way a fishery is to be managed, which may include, for
example, the regulation of the following—

(a) fishing methods;

(b) taking of a species, type or quantity of fisheries resources;
(c) the use of a type, size or quantity of fishing apparatus;

(d) use of a type or number of boats;

(e) a period of fishing.

3 Management of a fishery by a system of authorities and for any of
the following in relation to the authorities—

(a) their issue;
(b) their conditions;

(c) whether they can or can not be amended, renewed or
transferred;

(d) if they can be amended, renewed or transferred—conditions
for the amendment, renewal or transfer;

(e) for their cancellation or suspension or for how the chief
executive may cancel or suspend them.

4 Procedures to be followed to select persons to whom authorities are
to be issued.

5 Obligations of holders of authorities which may include, for
example, a requirement to install, maintain and use VMS
equipment.

Regulation of recreational activities in a fishery.
Regulation of fishing for research purposes in a fishery.

Formulation and funding of restructuring or adjustment schemes.

Neole e

Formulation and funding of fisheries restocking or enhancement
programs.

10 Research, education and environmental issues.

11 Enforcement.
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12 Boundaries of, and buffer zones for, a fish habitat or declared fish
habitat area.

13 Regulation of development in a fish habitat or declared fish habitat
area.

14 How a fish way must be operated.

15 How a fish habitat, declared fish habitat area or fisheries resources
are to be managed or restored.

16 Fish migration.

Management plan may declare closed season, closed
waters etc.

)

2)

3)

“4)

A management plan may also declare—
(a) aperiod to be a closed season; or
(b) waters to be closed waters; or

(c) fish to be regulated fish.

A declaration under subsection (1)(a) (a closed season
declaration) may regulate taking or possessing of fish in the
closed season.

A declaration under subsection (1)(b) (a closed waters
declaration) may regulate—

(a) taking or possessing of fish in the closed waters; or
(b) engaging in activities in the closed waters; or

(c) using or possessing a boat, aquaculture furniture, fishing
apparatus or anything else in the closed waters.

A declaration under subsection (1)(c) (a regulated fish
declaration) may regulate taking, possessing or selling
regulated fish.

Examples of matters that may be provided under a regulated fish
declaration under a management plan—

1 A limit may be placed on the size or number of a species or type of
fish that may be taken, possessed or sold.

2 A total prohibition may be placed on the taking, possessing or
selling of fish of a particular species or type.
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38 Management plan may provide for quota

A management plan may prescribe, or authorise the issue of, a
quota.

38A Management plan to protect things that are not fish

A management plan may be made to protect things that are
not fish.

Example—

A management plan may regulate taking or possessing fish in an area to
protect dugong in the area.

39 Amendment of management plan

(1) The chief executive may amend a management plan only if
the chief executive has—

(a) prepared a draft amending management plan and taken
reasonable steps to engage in consultation about the
draft; or

(b) conducted a review of the plan, or part of the plan to
which the amendment relates, the result of which
included a proposal to make the amendment.

(2) However, subsection (1) does not apply if, under the Statutory
Instruments Act 1992, section 46,2 a regulatory impact
statement is not required to be prepared for the amending
management plan.

(3) The management plan may provide for how the consultation
or review must be conducted.

(4) In this section—

amend includes repeal.

2 Statutory Instruments Act 1992, section 46 (When is preparation of a regulatory
impact statement unnecessary?)
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39A Effect of repeal of management plan on authorities

If a management plan is repealed, authorities issued by the
chief executive in relation to the plan end, unless the plan
otherwise provides.

40 Compensation not payable on making, amendment or
repeal

(1) Compensation is not payable if a management plan is made,
amended or repealed, or anything previously permitted is
prohibited or regulated under the plan.

(2) However, subsection (1) does not prevent a regulation or
management plan providing for payment of compensation.

41 Management plan may provide penalty for contravention

A management plan may provide that contravention of the
management plan is an offence and, if a penalty for the
contravention is not otherwise provided under this Act,
prescribe a maximum penalty of not more than 500 penalty
units.

42 Regulation may make provision about management plan
matters

(1) Anything that may be declared by a management plan may
also be declared by regulation.

(2) A regulation may also make provision about anything else
about which provision may be made by a management plan.

(3) If there is an inconsistency between a regulation and a
management plan, the regulation prevails to the extent of the

inconsistency.
Division 2 Fisheries declarations
43 Declaration of closed season, closed waters etc.

(1) The chief executive may declare—
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45

2)

3)

“4)

(&)

(a) aperiod to be a closed season; or
(b) waters to be closed waters; or
(c) fish to be regulated fish.

A declaration under subsection (1)(a) (a closed season
declaration) may regulate taking or possessing fish in the
closed season.

A declaration under subsection (1)(b) (a closed waters
declaration) may regulate—

(a) taking or possessing fish in the closed waters; or
(b) engaging in activities in the closed waters; or

(c) using or possessing a boat, aquaculture furniture, fishing
apparatus or anything else in the closed waters.

A declaration under subsection (1)(c) (a regulated fish
declaration) may regulate taking, possessing or selling
regulated fish.

Examples of matters that may be provided in a regulated fish declaration
under this section are given in section 37(4) (Management plan may
declare closed season, closed waters etc.).

Before making a declaration, the chief executive must take
reasonable steps to engage in consultation about the
declaration.

Declaration of quotas

)
2)

3)

The chief executive may declare a quota for a fishery.

A declaration (a quota declaration) may be made under
subsection (1) for a fishery only if a quota has not been
decided for the fishery under a management plan.

Before making a quota declaration, the chief executive must
take reasonable steps to engage in consultation about the
declaration.

Fisheries declaration is subordinate legislation

)

A declaration under this division (a fisheries declaration) is
subordinate legislation.
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2)

However, an emergency fisheries declaration is not
subordinate legislation.

45A Declaration to protect things that are not fish

A declaration under this division may be made to protect
things that are not fish.

Example—

A declaration may regulate taking or possessing fish in an area to
protect dugong in the area.

46 Emergency fisheries declarations

)

2)

3)

“4)

(&)

(6)

(7)

®)

)

The chief executive may make an emergency closed season
declaration, closed waters declaration or regulated fish
declaration (an emergency fisheries declaration).

The chief executive may make an emergency fisheries
declaration only if the chief executive is satisfied that urgent
action is needed to meet a significant threat to fisheries
resources or a fish habitat or another emergency.

The declaration must state it is an emergency fisheries
declaration and outline the nature of the emergency.

The chief executive is not required to engage in consultation
about the declaration.

The chief executive must publish the declaration in the gazette
and may publish it in other ways the chief executive considers
appropriate having regard to the emergency.

The chief executive must repeal the declaration as soon as
possible after the chief executive is satisfied the emergency no
longer exists.

Unless it is earlier repealed, the declaration expires 2 months
after it is gazetted.

However, if the declaration is inconsistent with a regulation or
management plan, then, unless it is earlier repealed, the
declaration expires 21 days after it is gazetted.

The following sections of the Statutory Instruments Act 1992
apply to an emergency fisheries declaration as if it were
subordinate legislation—
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47

48

(a) section 49 (Subordinate legislation must be tabled);
(b) section 50 (Disallowance);

(c) section 51 (Limited saving of operation of subordinate
legislation that ceases to have effect).

Compensation not payable on making, amendment or
repeal

(1)

2)

Compensation is not payable if a fisheries declaration
(including an emergency fisheries declaration) is made,
amended or repealed, or anything previously permitted is
prohibited or regulated under the declaration.

However, subsection (1) does not prevent a regulation,
management plan or fisheries declaration providing for
payment of compensation.

Regulation may make provision about fisheries
declaration matters etc.

(1

2)

3)

“4)

Anything that may be declared by a fisheries declaration may
also be declared by a regulation.

A regulation may also make provision about anything else
about which provision may be made by a fisheries
declaration.

If there is an inconsistency between a regulation or
management plan and a fisheries declaration, the regulation or
management plan prevails to the extent of the inconsistency.

However, if there is an inconsistency between an emergency
fisheries declaration, a regulation, management plan or
fisheries declaration that is not an emergency fisheries
declaration, the emergency fisheries declaration prevails to
the extent of the inconsistency.
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Division 3 Authorities

Subdivision 1 General

49 Authorities that may be issued under Act

A regulation or management plan may prescribe the
authorities that may be issued under this Act.

50 Who issues authorities (other than permits)

(1) An authority under this Act may be issued by the chief
executive.

(2) However, a regulation may provide that subsection (1) applies
or does not apply to a stated activity or thing.

(4) This section does not apply to the issue of permits.

51 Who issues permits

(1) The following permits under this Act may be issued by the
chief executive—

(a) a permit to possess regulated fish or nonindigenous
fisheries resources for aquaculture purposes;

(b) a permit to use boats, aquaculture furniture and fishing
apparatus for aquaculture purposes;

(c) apermit to remove, destroy or damage marine plants;

(d) a permit to perform works or related activity in a
declared fish habitat area;

(e) apermit about diseased fisheries resources;
(f) apermit about fish ways;

(g) apermit prescribed under a regulation;

(h) any other permit under this Act.

(2) However, a regulation may provide that subsection (1) applies
or does not apply to a stated activity or thing.
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52 Things authorised by authorities

(1) An authority authorises the holder of the authority to do the
things permitted under a regulation or management plan or

stated in the authority.

(2) A regulation or management plan, or the authority itself, may
also authorise other persons to do all or any of the things

authorised by it.

Example of someone else authorised by an authority—

A person who is a member of the crew of a boat owned by the holder

(3) However, an authority does not authorise the holder or anyone
else (other than an inspector) to enter, or remain on, someone

else’s land.

53 Form, content and term of authorities
An authority—

(a) must be in the approved form; and

(b) must contain the particulars decided by the chief

executive; and

(c) 1isissued for the term specified in it.

Subdivision 2 Issue and renewal

54 Application for authority

(1) An application for the issue of an authority must—

(a) be made to the chief executive in the approved form; and

(b) be accompanied by the fees prescribed under the

regulations.

(2) If asked by the chief executive, the applicant must give the
further relevant information or evidence the chief executive

requires to decide the application.
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56

57

Consideration of application for issue of authority

(1

2)

The chief executive must consider an application for the issue
of an authority and may issue the authority or refuse to issue
it.

In considering the application, the chief executive must
comply with any relevant regulation or management plan.

Application for renewal of authority (other than permit)

(1

2)

3)

4

&)

The holder of an authority (other than a permit) may apply for
its renewal to the chief executive.

Also, a person may apply to renew an expired former
authority if—

(a) the person held the former authority immediately before
its expiry; and

(b) the application is—

(i) for an authority of the same type, and on
substantially the same terms, as the former
authority; and

(i1)) made within 3 months after the expiry.

However, the chief executive may, at any time, extend the
period for applying to renew an expired former authority.

An application under this section must—
(a) be made in the approved form; and

(b) be accompanied by the fees prescribed under the
regulations.

If asked by the chief executive, the applicant must give the
further relevant information or evidence the chief executive
requires to decide the application.

Permit not renewable

(1)
2)

A permit can not be renewed.

However, the holder may apply for the issue of another
permit.
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58

59

3)

“4)

Compensation is not payable if the chief executive refuses to
issue another permit.

However, subsection (3) does not prevent a regulation or
management plan providing for payment of compensation.

Consideration of application for renewal of authority
(other than permit)

(1

2)

3)

The chief executive must consider an application for renewal
of an authority (other than a permit) and may renew the
authority or refuse to renew it.

In considering the application, the chief executive must
comply with any relevant regulation or management plan.

If the application is an application under section 56(2) to
renew an expired former authority and the chief executive
decides to renew it—

(a) the chief executive must fix the term of the renewed
authority from the day after the former authority
expired; but

(b) the renewed authority takes effect only from the day the
renewed authority is issued.

Refusal to issue or renew

(1

The chief executive may refuse to issue or renew an authority
if the chief executive is satisfied the refusal is necessary or
desirable for the best management, use, development or
protection of fisheries resources or fish habitats.

Examples of the bases on which the chief executive may be satisfied—

1 The authority was issued in error or because of a document or
representation—

(a) thatis false, misleading or omits a material particular; or
(b) obtained or made in another improper way.

2 The applicant has been convicted of an offence against fisheries
legislation.

3 The applicant has had a licence, permit, concession or other
authority under fisheries legislation (a fishing authority) cancelled
or suspended.
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9
10

The applicant has not complied with a condition of a fishing
authority.

The applicant has not kept or given returns as required by the chief
executive under this Act.

The applicant has given a false or misleading return to the chief
executive under this Act.

The applicant has been convicted of an indictable offence.

The applicant has not satisfied the training or competency
requirements or other criteria for the authority as decided by the
chief executive or prescribed under a regulation or management
plan.

The applicant has not paid fees payable under this Act.

Another matter specified in a relevant regulation or management
plan.

(2) Compensation is not payable if the chief executive refuses to
issue or renew an authority.

(3) However, subsection (2) does not prevent a regulation or
management plan providing for payment of compensation.

60 Notice of refusal of application for issue or renewal etc.

If the chief executive refuses to issue or renew an authority
sought by an applicant, the chief executive must promptly—

(a)

(b)

give the applicant a written notice informing the
applicant—

(i) of the refusal and the reasons for the refusal; and

(i1) that the applicant may appeal against the decision
to the Fisheries Tribunal within 28 days; and

refund the fees paid by the applicant, other than fees for
assessing the application.
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Subdivision 3 Conditions

61 Conditions imposed on issue or renewal

)

2)
3)

“4)

®)

(6)

(7)

8)

When the chief executive issues or renews an authority, the
chief executive may impose reasonable and relevant
conditions, including, for example—

(a) 1if the authority is not itself a quota—a condition fixing a
quota for the authority; and

(b) a condition requiring payment of a bond to ensure the
holder will comply with the conditions of the authority;
and

(c) acondition conferring powers on inspectors; and

(d) a condition requiring the holder to install, maintain and
use VMS equipment.

The conditions must be stated in the authority.

In fixing a quota for an authority, the chief executive must
comply with any relevant regulation, management plan or
quota declaration.

If a power conferred on inspectors by a condition of an
authority is exercised by an inspector, the power is taken to be
exercised with the consent of the authority’s holder.

A power conferred on inspectors by a condition of an
authority is not limited by the powers given to an inspector
under a provision of this Act.

If an inspector may exercise a power under this Act and under
a condition of an authority, the inspector may exercise the
power under either or both.

To remove any doubt, a condition may be imposed by the
chief executive even though the effect is to stop the holder or
someone else taking fisheries resources, or using a boat or
fishing apparatus that could, apart from the condition, be
lawfully taken or used under the authority.

Compensation is not payable if conditions are imposed on an
authority, or anything previously permitted is prohibited or
regulated under the authority.
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€))

However, subsection (8) does not prevent a regulation or
management plan providing for payment of compensation.

62 Conditions imposed under regulations and management
plans

)

2)

An authority is also subject to the conditions prescribed under
a regulation or management plan.

To remove any doubt, any condition that may be imposed on
an authority by the chief executive may be prescribed under a
regulation or management plan.

Subdivision 4 Amendment

63 Amendment of authority

)

2)

3)

If the chief executive considers an authority (including the
conditions stated in it) should be amended, the chief executive
must give the holder of the authority a written notice (the
show cause notice) that—

(a) states the proposed amendment; and
(b) states the reasons for the proposed amendment; and

(c) outlines the facts and circumstances forming the basis of
the reasons; and

(d) invites the holder to show, within a stated time of at least
28 days, why the authority should not be amended.

The chief executive may amend the authority if, after
considering all representations made within the stated time,
the chief executive still considers the authority should be
amended—

(a) in the way mentioned in the show cause notice; or
(b) in another way, having regard to the representations.

If the chief executive decides to amend the authority, the chief
executive must give the holder of the authority a written
notice stating—

(a) how the authority has been amended; and
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4

&)

(6)

(7)

)

(b) that the holder may appeal against the amendment to the
Fisheries Tribunal within 28 days.

Subsections (1) to (3) do not apply if the authority is amended
only—

(a) by omitting a condition if the omission does not
adversely affect the holder’s interests; or

(b) for a formal or clerical reason; or

(c) in another way that does not adversely affect the
holder’s interests; or

(d) at the holder’s request; or
(e) by changing a quota for the authority.

The chief executive may make an amendment of a type
mentioned in subsection (4) by written notice given to the
holder.

To remove any doubt, any condition that may be imposed on
an authority when it is issued may be imposed on the authority
by amendment.

Compensation is not payable if an authority is amended, or
anything previously permitted under the authority is
prohibited or regulated.

However, subsection (7) does not prevent a regulation or
management plan providing for payment of compensation.

Notice to return authority for alteration after amendment

(1)

2)

3)

The chief executive may, by written notice, require the holder
of an authority issued by the chief executive to return the
authority to the chief executive within a stated time, of at least
28 days, to enable the chief executive to alter the authority to
reflect an amendment made to it.

The holder must comply with the notice, unless the holder has
a reasonable excuse for not complying with it.

Maximum penalty—~80 penalty units.

After altering the authority, the chief executive must return it
to the holder.
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(4) The amendment of an authority by the chief executive does
not depend on it being altered under this section.

Subdivision 5 Transfer

65 Transfer of authority (other than permit)

(1) Subject to registration under this subdivision, an authority
other than a permit may be transferred unless, under a
regulation or management plan, the authority is not
transferable either generally or in the circumstances relating
to the particular authority.?

(2) On registration of the transfer, all rights and liabilities
attaching to the authority vest in the transferee.

65A  Application to register transfer of authority

(1) An application to register the transfer of an authority must be
made—

(a) to the chief executive; and
(b) 1in the approved form; and

(c) jointly by each holder of the authority (the transferor)
and each person to whom the authority is transferred
(the transferee).

(2) Without limiting what an approved form may require, the
approved form must include—

(a) a sufficient description of the authority and if the
transfer is of a quota from 1 authority to another—a
description of the other authority; and

(b) a written declaration by the transferor that—

(i) the information in or accompanying the application
provided by the transferor is true; and

3 See, for example, the Fisheries Regulation 1995, section 59 (Authorities that are not
transferable).
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65B

3)

“4)

&)

(i1) the transferor has complied with the requirements
under the Act that relate to the authority; and

(c) a written declaration by the transferee that—

(i) the information in or accompanying the application
provided by the transferee is true; and

(i1) the transferee has complied with the requirements
under the Act that relate to the authority.

The application must be accompanied by each of the
following—

(a) the fees prescribed under a regulation;

(b) the written approval of each person, other than the
holder, who has an interest in the authority noted in the
register of authorities kept by the chief executive;

(c) the authority to be transferred;

(d) any other document or information prescribed under a
regulation.

The application must be executed by the transferor and the
transferee.

An application is validly executed if it is executed in the same
way as is provided for the execution of an instrument under
the Land Title Act 1994, section 161(1), (2) and (3A).4

Registration of transfer of authority

)

2)

An application to register the transfer of an authority is a
properly made application if the application complies with
section 65A and the transferor and the transferee have
complied with any requirements under subsection (2).

The chief executive may, by written notice, require the
transferor or the transferee (the applicant) to give the chief
executive further documents or information to enable the chief
executive to register the transfer.

4 See the Land Title Act 1994, section 161 (Execution and proof).
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(3) The chief executive must register the transfer of an authority if
the chief executive receives a properly made application in
relation to the authority.

65C Temporary transfers

(1) A transfer of an authority may be for a stated period
(a temporary transfer).

(2) The stated period—
(a) may, subject to paragraphs (b) to (d), be fixed by
reference to the happening of a stated event; and
Example for paragraph (a)—

If the entitlement under the relevant authority is subject to a
quota, the start or end of the period may be fixed by reference to
the start or end of the restriction the subject of the quota.

(b) must not start before the day the chief executive
registers the transfer; and

(c) must not be longer than the term of the authority; and

(ca) if the authority is a quota—must end at the end of the
quota year stated in the application; and

(d) must be at least 28 days.

(3) If an authority is subject to a temporary transfer (the first
transfer), a further temporary transfer of the authority may be
registered for a stated period not longer than the period of the
first transfer.

(4) If the chief executive registers a temporary transfer, the chief
executive must, as soon as practicable, give the applicants for
registration of the temporary transfer written notice stating the
temporary transfer of the authority has been registered.

65D Effect of temporary transfer
(1) This section applies for a temporary transfer until—

(a) generally—the end of the period for which the transfer
is registered; or
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2)

3)

“4)

&)

(6)

(b) if, during the period, the chief executive receives a
signed notice from each interested party that the transfer
has ended—the chief executive’s receipt of the notice.

A reference in the following to the holder of the transferred
authority, or to the holder of an authority, is, if the context
permits, taken to include a reference to the transferee as if the
transferee were the holder of the transferred authority—

(a) a provision of this Act, other than section 4, 56, 57,
63(4)(d) and (5), 72 or 73;

(b) aregulation or management plan;
(c) the conditions of the transferred authority.
The things authorised by the transferred authority—

(a) may be done by the transferee as if the transferee were
the person who was the holder of the authority
immediately before the temporary transfer was
registered (the original holder); and

(b) can not be done by the original holder.

Despite the temporary transfer, the original holder continues
to be the holder of the transferred authority.

If a further temporary transfer is registered for the transferred
authority, subsections (2) to (4) apply to the transferee under
the first temporary transfer as if a reference to the original
holder includes that transferee.

In this section—

interested party means—

(a) the original holder; and
(b) the transferee; and

(c) if a further temporary transfer is registered for the
transferred authority—the transferee under that transfer;
and

(d) anyone else who is noted on the register the chief
executive keeps under section 73 as having an interest in
the authority.
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65E Waiver of fee or requirement on transfer or amendment

(1) This section applies if the chief executive is satisfied a transfer
or an amendment of an authority is necessary—

2)

3)

(a)

(b)
(©

to give effect to—
(1) asettlement between spouses or former spouses; or
(i) bankruptcy; or

(iii)) winding up or administration under the
Corporations Act; or

(iv) section 70C(3); or
to administer a deceased estate; or

because of the loss, at sea, of the boat being used in
relation to the authority, through storm, capsize,
collision or fire.

On an application made under subsection (3), the chief
executive must, according to the application—

(a)

(b)

waive the prescribed fee for an application for
amendment or registration of a transfer of the authority;
or

waive the requirement under a regulation or a
management plan, on application to amend or register
the transfer of the authority, to do any of the following
before the chief executive grants the application—

(i) surrender another authority;

(i) apply to amend another authority by removing a
fishery symbol;

(ii1)) amend the authority in some other way that is not
beneficial to the authority holder.

An application for the waiver of a prescribed fee or a

requirement—

(a) must be made jointly by each holder of the authority and
any proposed transferee; and

(b) must be made to the chief executive in the approved
form; and

(c) must be accompanied by—
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“4)

(&)

(1) the application for amendment or registration of a
transfer; and

(i1) sufficient documentary evidence to support the
application for waiver.

Examples of documentary evidence—
insurance report, will, death certificate, court order

If asked by the chief executive, the applicant must give the
further relevant information or evidence the chief executive
reasonably requires to decide the application.

In this section—

holder, of an authority of a type prescribed under section 70C,
includes the personal representative of a deceased holder.

66 Permits not transferable

A permit can not be transferred.

Subdivision 6 Suspension and cancellation

67 Suspension or cancellation of authority by chief
executive

(D

2)

3)

The chief executive may suspend or cancel an authority if the
chief executive is satisfied the suspension or cancellation is
necessary or desirable for the best management, use,
development or protection of fisheries resources or fish
habitats.

Example—

The examples mentioned in section 59(1)3 are examples of the bases on
which the chief executive may be satisfied.

In acting under subsection (1), the chief executive may
disregard any third party interests in the authority.

This section does not affect the suspension or cancellation of
an authority under a regulation or management plan.

5 Section 59 (Refusal to issue or renew)
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68 Procedure for cancellation or suspension by chief
executive
(1) If the chief executive considers grounds exist under

2)

3)

“4)

(&)

section 67(1) to suspend or cancel an authority (the proposed
action), the chief executive must give the holder of the
authority a written notice that—

(a) states the proposed action; and
(b) states the grounds for the proposed action; and

(c) outlines the facts and circumstances forming the basis
for the grounds; and

(d) if the proposed action is suspension of the
authority—states the proposed suspension period; and

(e) invites the holder to show, within a stated time of at least
28 days, why the proposed action should not be taken.

If, after considering all written representations made within
the stated time, the chief executive still considers grounds to
take the proposed action exist, the chief executive may—

(a) 1if the proposed action was to suspend the authority for a
specified period—suspend the authority for not longer
than the proposed suspension period; or

(b) if the proposed action was to cancel the
authority—either cancel the authority or suspend it for a
period.

The chief executive must inform the holder of the decision by
written notice.

If the chief executive decides to suspend or cancel the
authority, the notice must state—

(a) the reasons for the decision; and

(b) that the holder may appeal against the decision to the
Fisheries Tribunal within 28 days.

The decision takes effect on the later of—
(a) the day when the notice is given to the holder; or

(b) the day of effect stated in the notice.
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68A

(6)

(7

®)

Compensation is not payable if the chief executive suspends
or cancels an authority.

However, subsection (6) does not prevent a regulation or
management plan providing for payment of compensation.

This section does not affect the suspension or cancellation of
an authority under a regulation or management plan.

Suspension or cancellation of authority for dishonoured

payment

(1) If aperson’s cheque for payment of the prescribed fee relating
to an authority is dishonoured—

2)

3)

(a)

(b)

(©)

(d)

(e)

if the fee is for an application for the authority—the
authority is void from the day it was issued; or

if the fee is for an application to renew the
authority—the authority is suspended from the renewal
date until a valid payment is made; or

if the fee is for an application to transfer or amend the
authority—the transfer or amendment does not take
effect until a valid payment is made; or

if the fee is an annual fee—the authority is suspended
from the day the fee was due until a valid payment is
made; or

if the fee is any other prescribed fee—the authority is
suspended from the day the fee was due until a valid
payment is made.

If the State incurs expense because a person’s cheque is
dishonoured—

(a)

(b)

the person must reimburse the State for the expense
incurred; and

the amount of the expense may be recovered as a debt
payable by the person to the State.

In this section—

cheque includes a method of payment other than by cash.

dishonoured includes not honoured on presentation.
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68B Suspension or cancellation of authority by court

(1

2)

3)

“4)

&)

(6)

(7

This section applies if a court convicts the holder of an
authority of a serious fisheries offence, whether or not a
conviction is recorded.

The court may, in addition to, or instead of, imposing the fine
prescribed under this Act for the offence, suspend or cancel
the authority and any quota relating to the authority.

If an authority is suspended under subsection (2) for a period
of time, any quota relating to the authority is suspended for
the same period of time.

In acting under subsection (2), the court—

(a) may disregard any third party interests in the authority;
and

(b) must have regard to—

(i) the criteria prescribed under a regulation or a
management plan for suspension or cancellation of
an authority; and

(i1) the fine the court imposes for the offence.

The court may, if considered appropriate in the circumstances,
have regard to any previous conviction of the authority holder
under this Act.

The court may impose a cumulative or concurrent suspension
period, as the court considers appropriate, if—

(a) the court convicts the holder of more than 1 serious
fisheries offence; or

(b) during the suspension period, the holder is again
convicted of a serious fisheries offence.

This section does not affect the suspension or cancellation of
an authority under a regulation or management plan.

69 Effect of suspension on renewal

If an authority has been suspended, it may be renewed but
continues to be suspended until the end of the suspension
period.



s 69A 48 s 70B
Fisheries Act 1994

69A Effect of suspension on issue or transfer of another
authority

If an authority (the suspended authority) has been suspended,
the chief executive may not accept an application—

(a) to issue or transfer to the holder of the suspended
authority, another authority that would allow the holder
to carry out the activities otherwise allowed under the
suspended authority, during the period the suspended
authority is suspended; or

(b) to transfer the suspended authority, or any quota relating
to the suspended authority, to another person during the
period the suspended authority is suspended.

70 Authority to be returned

(1) The holder of an authority suspended, or the former holder of
an authority cancelled, must return the authority to the chief
executive within 7 days after the suspension or cancellation
takes effect, unless the person has a reasonable excuse for not
returning it or not returning it within that time.

Maximum penalty—80 penalty units.

(2) If a suspended authority is returned to the chief executive, the
chief executive must return it to the holder at the end of the
suspension period.

Subdivision 6A Death of authority holder

70A  Application of sdiv 6A

This subdivision applies if an individual is a holder of an
authority and the individual dies