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FIRST HOME OWNER GRANT ACT 2000

[as amended by all amendments that commenced on or before 3 July 2000]

An Act to encour age and help home owner ship, and to offset the effect
of the GST on home owner ship, by establishing a scheme for the
payment of grantsto first home owners

PART 1—PRELIMINARY

Short title
1. ThisAct may be cited as the First Home Owner Grant Act 2000.

Commencement

2. This Act commences on 1 July 2000.

PART 2—INTERPRETATION

Division 1—General

Definitions
3. Thedictionary in schedule 1 defines particular words used in this Act.
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Division 2—Basic concepts

Meaning of “eigibility criteria’

4. The “€eligibilitycriteria” are the criteria, under part 3, division 2, for
deciding whether an applicant for afirst home owner grant iseligible for the
grant.

M eaning of “eligible transaction”
5.(1) An“dligibletransaction” is—

(@) a contract made on or after 1 July 2000 for the purchase of a
home in the State; or

(b) acomprehensive home building contract made on or after 1 July
2000 by the owner of land in the State, or a person who will on
completion of the contract, be the owner of land in the State, to
have a home built on the land; or

(c) the building of a home in the State by an owner builder if the
building work starts on or after 1 July 2000.

(2) For subsection (1)(a), a contract is a contract for the purchase of a
home if the contract is a contract for the acquisition of arelevant interest in
land—

(@ onwhich ahomeishbuilt; or

(b) onwhich ahomeisto be built, before completion of the contract,
by or for the vendor and at the expense of the vendor.

(3) If, on or after 1 July 2000, a person purchases a building and intends
to use it as a place of residence on land in which the person has a relevant
interest but on which it is not situated at the time of purchase, the contract
for the purchase of the building is taken to be a contract to have a home
built.

(4) However, acontract is not an eligible transaction if the commissioner
is satisfied it forms part of a scheme to circumvent limitations on, or
requirements affecting, eligibility or entitlement to afirst home owner grant.

(5) Unless satisfied to the contrary, the commissioner must presume the
existence of a scheme mentioned in subsection (4) if—
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(@

(b)

for acontract to purchase a home—the purchaser had an option to
purchase the home granted before 1 July 2000 or the vendor had
an option to require the purchaser to purchase the home granted
before that date; or

for a comprehensive home building contract—either party had a
right or option granted before 1 July 2000 to require the other to
enter into the contract.

M eaning of “home”
6. A “home” isabuilding, fixed to land, that—

@
(b)

may lawfully be used as a place of residence; and

Isasuitable building for use as a place of residence.

M eaning of “home owner” or “owner” of a home

7. A personisa‘“homeowner” or “owner” of ahomeif the person has
arelevant interest in the land on which the home is buiilt.

M eaning of “relevant interest”
8.(1) A “relevant interest” inlandlis—

(@
(b)
(©

(d)

(€)

an estate in fee simple in the land; or
alifeestatein the land; or

aperpetual lease of the land granted by the Commonwealth or the
State; or

aleasehold interest in the land granted by the Commonwealth or
the State that may be converted into an estate in fee simple under
the terms of the lease or the Act under which the lease is granted;
or

a term lease for pastoral purposes granted under the Land Act
1994, or

1 Also, see definition “residential property” and section 14 (Criterion 4—Applicant
or applicant’s spouse must not have had relevant interest in residential property).
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(f) aninterest as purchaser under—

(i) acontract for the purchase from the Commonwealth or the
State, or any Commonwesalth or State instrumentality or
authority, of an estate in fee smple in the land by
instalments; or

(i) an instalment contract under the Property Law Act 1974,
part 6, division 4, for the purchase of an estate in fee simple
inthe land; or

(g) alicenceor right of occupancy granted by the Commonwealth or
the State, or any Commonwealth or State instrumentality or
authority, that gives, in the commissioner’s opinion, the licensee
or the holder of the right reasonable security of tenure; or

(h) aninterest in acompany’s shares if the commissioner is satisfied
that—

(i) the interest entitles the holder of the interest to exclusive
occupation of a specified home owned by the company; and

(if) the value of the shares is not less than the value of the
company’sinterest in the home; or

(i) another interest declared by regulation to be arelevant interest.
(2) However—

(8 aninterest isnot arelevant interest at a particular time unless the
holder of the interest has, or will have within 1 year after that
time, aright to immediate occupation of the land; and

(b) aninterest is not arelevant interest in the hands of a person who
holdsit subject to atrust.

(3) A regulation under subsection (1)(i) may declare an interest to be a
relevant interest in land even though the interest may not be recognised at
law or in equity as an interest in land.

(4) If aperson holds an interest in land on trust as guardian for a person
under alegal disability and theinterest would be arelevant interest if it were
not for subsection (2)(b)—



s9 9 s9
First Home Owner Grant Act 2000

(@) the person under the legal disability istaken to be the person who
holds arelevant interest in the land; and

(b) theguardian istaken not to hold the interest.

M eaning of “spouse”
9.(1) Subject to subsections (4) and (5), a“ spouse” isaperson who is—
(& married; or
(b) adefacto spouse.

(2) For subsection (1)(b), a de facto spouse is either 1 of 2 persons,
whether of the same or the opposite sex, who are living or have lived
together as acouple for at least 2 years.

(3) For subsection (2)—

(8) 2 personsareacoupleif they live together on a genuine domestic
basis in a relationship based on intimacy, trust and personal
commitment to each other; and

(b) 2 personsare not a couple only because they are cotenants.

(4) Subsection (5) appliesif the commissioner is satisfied, when deciding
an application for afirst home owner grant, an applicant for the grant—

(@ is married but is living apart from the person to whom the
applicant is married; and

(b) they have no intention of again living together as a couple.

(5) The person to whom the applicant is married must not be regarded as
the applicant’s spouse.
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PART 3—FIRST HOME OWNER GRANTS

Division 1—Entitlement to grant

When grant is payable

10.(1) A first home owner grant is payable on an application under this
Act if—

(@) the applicant or, if there are 2 or more of them, each of the
applicants complies with the éligibility criteria; and

(b) thetransaction for which the grant is sought—
(i) isandigibletransaction; and
(if) has been completed.2

(2) Despite subsection (1)(a), an applicant need not comply with the
eligibility criteria to the extent the applicant is exempted from compliance
under this Act.

(3 Only 1 first home owner grant is payable for the same €ligible
transaction.

Divison 2—Eligibility criteria—applicants

Criterion 1—Applicant to be a natural person

11. An applicant for afirst home owner grant must be a natural person.

Criterion 2—Applicant to be Australian citizen or permanent resident

12.(1) Subject to subsection (2), an applicant for afirst home owner grant
must be an Australian citizen or a permanent resident.

(2) If an application is made by joint applicants and 1 of the applicantsis

2 For authorisation of payment of the grant before the completion of the eligible
transaction, see section 19(2).
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an Australian citizen or a permanent resident, it is not necessary for the other
or othersto be Australian citizens or permanent residents.

Criterion 3—Applicant or applicant’s spouse must not have r eceived
an earlier grant

13.(1) Anapplicant isindigible if—

() the applicant or the applicant’s spouse has been a party to an
earlier application under this Act or a corresponding law; and

(b) agrant was paid on the application.

(2) However, an applicant is not ineligible if the grant was paid but later
paid back under the conditions on which the grant was made.

Criterion 4—Applicant or applicant’s spouse must not have had
relevant interest in residential property

14.(1) Anapplicant isineligibleif the applicant or applicant’ s spouse has,
before 1 July 2000, held—
(8) areevant interest inresidential property in Queensland; or
(b) aninterestinresidential property in another State that isarelevant
interest under a corresponding law of that State.
(2) However, the applicant is not indligible if—

(@) therelevant interest is an interest as purchaser of an estate in fee
simplein land under a contract mentioned in section 8(1)(f); and

(b) the contract was terminated within 1 year after the contract was
entered into; and

(c) theapplicant or applicant’s spouse did not acquire an estate in fee
simplein the land.

(3) For subsection (1), in deciding whether an applicant held a relevant
interest, under this Act or a corresponding law, in residential property at a
particular time, any deferment of the applicant’ s right of occupation, because
the property was subject to alease, must be disregarded.

(4) An applicant isineligible if the applicant or the applicant’ s spouse has,
on or after 1 July 2000 and before the date on which the application is made,
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held an interest in property (other than the property to which the application
relates) used at any time on or after 1 July 2000 as the residence of the
applicant or the applicant’ s spouse, being—

(@) ardevant interest inresidential property in Queendand; or

(b) aninterestinresidential property in another Statethat isarelevant
interest under the corresponding law of that State.

Criterion 5—Residence requirement

15.(1) An applicant for afirst home owner grant must occupy the home
towhichthe application relatesasthe applicant’ sprincipal place of residence
within 1 year after completion of the eligible transaction or alonger period
approved by the commissioner.

(2) The commissioner may exempt an applicant from the residence
requirement if—

(@) the applicant is 1 of 2 or more joint applicants for a first home
owner grant; and

(b) a least 1 of the applicants complies with the residence
requirement; and

(c) the commissioner is satisfied there are good reasons to exempt
the applicant from the residence requirement.

Division 3—Application for grant

Application for grant

16.(1) An application for a first home owner grant must be made to the
commissioner or an agent of the commissioner.

(2) The application must be—
(@) inthe approved form; and
(b) supported by the information required by the commissioner.

(3) The application may only be made within a period (the “ application
period”)—
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(@) starting on the commencement date of the eligible transaction to
which the application relates; and

(b) ending 1 year after the completion of the eligible transaction to
which the application relates.

(4) However, the commissioner may allow an application to be made
before or after the application period.

All interested personstojoin in application
17.(1) All interested persons must be applicants.

(2) For subsection (1), an interested person is aperson whois, or will be,
on completion of the eligible transaction to which the application relates, an
owner of the relevant home, other than a person prescribed under a
regulation.

Application on behalf of person under legal disability

18.(1) An application may be made on behalf of a person under alegal
disability by aguardian.

(2) For deciding €ligibility, the person under the legal disability must be
regarded as the applicant.

Division 4—Decision on application

Commissioner to decide applications

19.(1) If the commissioner is satisfied a first home owner grant is
payable on an application, the commissioner must authorise the payment of
the grant.

(2) The commissioner may authorise the payment of the grant before the
completion of the eligible transaction if the commissioner is satisfied it is
appropriate in particular circumstances.
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Amount of grant

20. The amount of a first home owner grant is the lesser of the
following—

(@) theconsideration for the eligible transaction;
(b) $7 000.

Payment of grant

21.(1) A first home owner grant must be paid by electronic funds
transfer, cheque or in any other way the commissioner considers

appropriate.
(2) A first home owner grant must be paid to—
(@) theapplicant; or
(b) someone else to whom the applicant directs in writing the grant be
paid.

(3) If the applicant requests, the commissioner may apply the amount of
afirst home owner grant, or part of the amount, towards aliability for State
taxes, fees or charges.

Payment in anticipation of compliance with residence requirement

22.(1) The commissioner may authorise payment of afirst home owner
grant in anticipation of compliance with the residence requirement if the
commissioner is satisfied each applicant intends to occupy the home as his
or her principal place of residence within 1 year after completion of the
eligible transaction or alonger period allowed by the commissioner.

(2) If afirst home owner grant is paid in anticipation of compliance with
the residence requirement, the payment is made on condition that, if the
residence requirement is not complied with, the applicants must within
14 days after the relevant date—

(8 givewritten notice of that fact to the commissioner; and
(b) repay the amount of the grant.
(3) For subsection (2), the relevant date is the earlier of the following—



s23 15 s24
First Home Owner Grant Act 2000

(@) the end of the period allowed for compliance with the residence
requirement;

(b) the date on which it first becomes apparent that the residence
requirement will not be complied with during the period alowed
for compliance.

(4) For ajoint application, each applicant isindividually liable to comply
with the requirements under subsection (2)(a) and (b) but compliance by
any 1 or more of them must be regarded as compliance by both or all.

(5) A person must not, without reasonable excuse, fail to comply with a
condition mentioned in subsection (2).

Maximum penalty—40 penalty units.

Conditions generally

23.(1) The commissioner may authorise the payment of a first home
owner grant on the reasonable conditions the commissioner considers

appropriate.

(2) A condition imposed by the commissioner, under this section or
another provision of this Act, may require a person on whose application
the first home owner grant is paid—

(@) to give notice of non-compliance with the condition within a
period stated in the condition; and

(b) torepay the grant within a period stated in the condition.

(3) For ajoint application, each applicant isindividually liable to comply
with a requirement under subsection (2) but compliance by any 1 or more
of them must be regarded as compliance by both or all.

(4) A person must not, without reasonable excuse, fail to comply with a
condition imposed by the commissioner, under this section or another
provision of this Act.

Maximum penalty—40 penalty units.

Death of applicant
24.(1) An application for afirst home owner grant does not |apse because
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an applicant dies before the application is decided.
(2) If an applicant dies before the application is decided, the following
provisions apply—

(@) if the deceased was 1 of 2 or more applicants and 1 or more
applicants survive—the application must be dealt with as if the
surviving applicants were the sole applicants;

(b) if paragraph (a) does not apply—a first home owner grant, if
payable on the application, must be paid to the deceased's
personal representative.

3) If—

(@) adeceased applicant for afirst home owner grant had not, by the
date of death, occupied the home to which the application relates
asthe applicant’s principal place of residence; but

(b) the commissioner is satisfied he or she intended to do so within
1 year after completion of the eligible transaction or a longer
period allowed by the commissioner;

the residence requirement is taken to be satisfied.

Notice of decision

25.(1) If the commissioner decides an application, or decides to vary or
reverse an earlier decision on an application, the commissioner must give
the applicant written notice of the decision.

(2) If the decision authorises the payment of a first home owner grant
without conditions, payment of the grant is sufficient notice of the decision.

(3) If the decision is to refuse an application, or to vary or reverse an
earlier decision on an application, the notice must state the following—

(@) thereasonsfor the decision;

(b) the person may, within 60 days after receiving the notice, object to
the decision;

(c) how to object.3

3 Seepart 5 (Objections and appeals).
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PART 4—AUTHORISED OFFICERS,
INVESTIGATIONS AND ENFORCEMENT

Division 1—Authorised officers

Appointment
26.(1) The commissioner may appoint as an authorised officer—
(8) apublic service employee; or

(b) an officer or employee of the authority responsible for the
administration of a corresponding law.

(2) The commissioner may appoint a person as an authorised officer only
if the commissioner is satisfied the person has the necessary expertise or
experience to be an authorised officer.

Limitation of authorised officer’s powers

27.(1) For this Act, an authorised officer has the powers given under this
Act.

(2) An authorised officer is subject to the directions of the commissioner
in exercising the powers.

(3) An authorised officer’ s powers may be limited—
(& under aregulation; or
(b) by notice given by the commissioner to the authorised officer.

Authorised officer’s appointment conditions

28.(1) An authorised officer holds office on the conditions stated in the
instrument of appointment.

(2) An authorised officer—

(&) if the appointment provides for a term of appointment—ceases
holding office at the end of the term; and
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(b) if the conditions of appointment provide—ceases holding office
on ceasing to hold another office stated in the appointment
conditions; and

(c) may resign by signed notice given to the commissioner.

Authorised officer’sidentity card

29.(1) The commissioner must give each authorised officer an identity
card.

(2) Theidentity card must—
() contain arecent photograph of the authorised officer; and
(b) besigned by the authorised officer; and
(c) identify the person as an authorised officer; and
(d) statean expiry date.

(3) A person who ceases to be an authorised officer must return the
Identity card to the commissioner as soon as practicable, but within 21 days,
after the person ceases to be an authorised officer, unless the person has a
reasonable excuse for not returning it in the 21 days.

Maximum penalty—40 penalty units.

(4) This section does not prevent the giving of asingle identity card to a
person for this Act and other Acts.

Production or display of authorised officer’sidentity card

30.(1) An authorised officer may exercise apower in relation to a person
only if the authorised officer—

(@ first produces the authorised officer’s identity card for the
person’ s inspection; or

(b) hasthe authorised officer’ sidentity card displayed so it is clearly
visible to the person.

(2) However, if for any reason it is not practicable to comply with
subsection (1) before exercising the power, the authorised officer must
produce the identity card as soon asit is practicable.
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Division 2—I nvestigations

Subdivision 1—Cross-border investigations

Commissioner may carry out investigations under corresponding laws

31. If asked by an authority responsible for administering a
corresponding law, the commissioner may carry out an authorised
investigation for the corresponding law.

Subdivision 2—General powers on investigations

Power s on investigation

32.(1) For carrying out an authorised investigation, the commissioner
may, by written notice, require a person—

(a) togivethe commissioner written information stated in the notice;
or

(b) to attend at a stated time and place before the commissioner, or a
stated authorised officer, to answer questions relevant to the
investigation; or

(c) to produce a document relevant to the investigation to the
commissioner at areasonable stated time and place.

(2) The commissioner may require information given, or to be given,
under this section be verified on oath or by statutory declaration.

(3) A person must not, without reasonable excuse, fail to comply with a
requirement under this section.

Maximum penalty—40 penalty units.

(4) A person who, having attended before the commissioner or officer in
response to a notice under subsection (1)(b), must not fail to answer a
guestion relevant to the investigation unless the person has a reasonable
eXcuse.

Maximum penalty—40 penalty units.
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(5) It is a reasonable excuse for a person to fail to comply with a
requirement under subsection (3) to give information or produce a
document or to answer a question under subsection (4) if complying with
the requirement or answering the question might tend to incriminate the
person.

Subdivision 3—Entry of places

Authorised officer’s power to enter places
33.(1) An authorised officer may enter a place if—
(a) itsoccupier consents to the entry; or

(b) it isapublic place and the entry is made when it is open to the
public; or

(c) itisaplacewhere abusinessis conducted and the entry is made
when—

(i) theplaceisopen for the conduct of business; or
(ii) isotherwise open for entry; or
(d) theentry isauthorised by warrant.

(2) For the purpose of asking the occupier of aplace for consent to enter,
an authorised officer may, without the occupier’s consent or awarrant—

(@ enter land around premises at the place to an extent that is
reasonabl e to contact the occupier; or

(b) enter part of the place the authorised officer reasonably considers
members of the public ordinarily are allowed to enter when they
wish to contact the occupier.

(3) For subsection (1)(c), a place of business does not include a part of
the place where the person resides.

Entry with consent

34.(1) This section applies if an authorised officer intends to ask an
occupier of aplace to consent to the authorised officer or another authorised
officer entering the place under section 33(1)(a).
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(2) Before asking for the consent, the authorised officer must tell the
occupier—

(&) the purpose of the entry; and
(b) that the occupier isnot required to consent.

(3) If the consent is given, the authorised officer may ask the occupier to
sign an acknowledgment of the consent.

(4) The acknowledgment must state—
(@) theoccupier has been told—
(i) the purpose of the entry; and
(ii) that the occupier is not required to consent; and
(b) the purpose of the entry; and

(c) theoccupier givesthe authorised officer consent to enter the place
and exercise powers under this division; and

(d) thetime and date the consent was given.

(5) If the occupier signs the acknowledgment, the authorised officer must
immediately give acopy to the occupier.

(6) A court must find the occupier did not consent to an authorised
officer entering the place under this subdivision if—

(8 an issue arises in a proceeding before the court whether the
occupier of the place consented to the entry; and

(b) anacknowledgment is not produced in evidence for the entry; and

(c) it is not proved by the person relying on the lawfulness of the
entry that the occupier consented to the entry.

Application for warrant

35.(1) An authorised officer may apply to a magistrate for awarrant for a
place.

(2) The application must be sworn and state the grounds on which the
warrant is sought.

(3) The magistrate may refuse to consider the application until the
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authorised officer gives the magistrate al the information the magistrate
requires about the application in the way the magistrate requires.

Example—

The magistrate may require additional information supporting the application to be
given by statutory declaration.

| ssue of warrant

36.(1) The magistrate may issue a warrant only if the magistrate is
satisfied there are reasonable grounds for suspecting—

(a) thereis a particular thing or activity (the “evidence’) that may
provide evidence of an offence againgt this Act; and

(b) theevidenceis at the place, or within the next 7 days, may be at
the place.

(2) The warrant must state the following—

(@) the authorised officer may, with necessary and reasonable help
and force—

(i) enter the place and any other place necessary for entry; and
(if) exercisethe authorised officer’s powers under this division;
(b) the offence for which the warrant is sought;
(c) thehoursof the day or night when the place may be entered;

(d) the date, within 14 days after the warrant’s issue, the warrant
ends,

(e) the purpose for which the warrant is issued.

Special warrants

37.(1) An authorised officer may apply for a warrant (a “special
warrant”) by phone, fax, radio or another form of communication if the
authorised officer considers it necessary because of—

(a) urgent circumstances; or

(b) other specia circumstances, including, for example, the
authorised officer’ s remote |location.
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(2) Before applying for the special warrant, the authorised officer must
prepare an application stating the grounds on which the warrant is sought.

(3) The authorised officer may apply for the warrant before the
application is sworn.

(4) After issuing the special warrant, the magistrate must immediately
fax a copy to the authorised officer if it is reasonably practicable to fax the

copy.

(5) If it is not reasonably practicable to fax a copy to the authorised
officer—

(@ the magistrate must tell the authorised officer—
(i) what the terms of the warrant are; and
(if) thedate and time the warrant isissued; and

(b) the authorised officer must complete a form of warrant (a
“warrant form”) and write on it—

(i) themagistrate’s name; and
(ii) the date and time the magistrate issued the warrant; and
(iii) thetermsof the specia warrant.

(6) Thefacsimile warrant, or the warrant form properly completed by the
authorised officer, authorises the entry and the exercise of the other powers
stated in the warrant issued by the magistrate.

(7) The authorised officer must, at the first reasonable opportunity, send
to the magistrate—

(@) thesworn application; and

(b) if the authorised officer completed a warrant form—the
completed warrant form.

(8) On receiving the documents, the magistrate must attach them to the
warrant.

(9) A court must find the exercise of the power by an authorised officer
was not authorised by a special warrant if—

(8 an issue arises in a proceeding before the court whether the
exercise of the power was authorised by a special warrant; and
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(b) thewarrant isnot produced in evidence; and

(c) itisnot proved by the person relying on the lawfulness of the
entry that the authorised officer obtained the warrant.

Warrants—procedure before entry

38.(1) This section applies if an authorised officer named in a warrant
issued under this subdivision for aplaceisintending to enter the place under
the warrant.

(2) Before entering the place, the authorised officer must do or make a
reasonabl e attempt to do the following things—

(@) identify himself or herself, and anyone el se hel ping the authorised
officer, to a person present at the place who is an occupier of the
place by producing the authorised officer’ s identity card;

(b) givethe person acopy of the warrant or, if the entry is authorised
by a facsimile warrant or warrant form mentioned in
section 37(6), a copy of the facsimile warrant or warrant form;

(c) tell the person the authorised officer is permitted by the warrant to
enter the place;

(d) give the person an opportunity to allow the authorised officer
immediate entry to the place without using force.

(3) However, the authorised officer need not comply with subsection (2)
if the authorised officer believes on reasonable grounds that immediate entry
to the place isrequired to ensure the effective execution of the warrant is not
frustrated.

Subdivision 4—Powers of authorised officers on entry to places

General powersfor places

39.(1) An authorised officer who enters a place under subdivision 3 may
exercise any of the following powers—

() search any part of the place;
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(b) inspect, examine, photograph or film a document or anything in
the place;

(c) take extracts from, and make copies of, any document in the
place;

(d) take into the place any equipment and materials the authorised
officer reasonably requires for exercising a power under this
division;

(e) requireapersoninthe placeto—

(i) give the authorised officer reasonable help to exercise the
powers mentioned in paragraphs (a) to (d); or

(if) answer questions relevant to the investigation.

(2) When making a requirement mentioned in subsection (1)(e), the
authorised officer must warn the person it is an offence to fail to comply
with the requirement unless the person has a reasonable excuse.

(3) A person required to give reasonable help under subsection (1)(e)(i)
or answer a question under subsection (1)(e)(ii) must comply with the
requirement unless the person has a reasonable excuse.

Maximum penalty—40 penalty units.

(4) If aperson is required under subsection (1)(e)(i) to give reasonable
help by answering a question or producing a document, or under
subsection (1)(e)(ii) to answer a question, it is a reasonable excuse if
complying with the requirement might tend to incriminate the person.

Subdivision 5—General enforcement matters

Notice of damage
40.(1) This section appliesif—

(@) an authorised officer damages property when exercising or
purporting to exercise a power under thisdivision; or

(b) a person (the “other person”) acting under the direction of an
authorised officer damages property.

(2) The authorised officer must promptly give written notice of
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particulars of the damage to the person who appears to the authorised officer
to be the owner of the property.

(3) If the authorised officer believes the damage was caused by a latent
defect in the property or circumstances beyond the control of the authorised
officer, contractor or other person, the authorised officer may state it in the
notice.

(4) If, for any reason, it is impracticable to comply with subsection (2),
the authorised officer must leave the notice in a conspicuous position and in
areasonably secure way where the damage happened.

(5) This section does not apply to damage the authorised officer
reasonably believesistrivial.

(6) In subsection (2)—
“owner”, of property, includes the person in possession or control of it.

Compensation

41.(1) A person may claim from the commissioner the cost of repairing
or replacing property damaged because of the exercise or purported exercise
of apower under thisdivision.

(2) The cost may be claimed and ordered to be paid in a proceeding—

(@ brought inacourt with jurisdiction for the recovery of the amount
claimed; or

(b) for an offence against this Act brought against the person
claiming the amount.

(3) A court may order an amount be paid only if it issatisfied it isjust to
make the order in the circumstances of the particular case.

(4) A regulation may prescribe matters that may, or must, be taken into
account by the court when considering whether it isjust to make the order.

False or misleading documents

42.(1) A person must not give to the commissioner or an authorised
officer a document containing information the person knows is false or
misleading in amateria particular.
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Maximum penalty—70 penalty units.
(2) Subsection (1) does not apply to a person who, when giving the
document—

(@) tells the commissioner or officer, to the best of the person’s
ability, how it isfalse or misleading; and

(b) if the person has, or can reasonably get, the correct
information—gives the correct information to the commissioner
or officer.

(3) In aproceeding for an offence against subsection (1), it is enough for
acharge to state that the document was, without specifying which, ‘false or
misleading’.

False or misleading statements

43.(1) A person must not state anything to the commissioner or an
authorised officer the person knows is false or misleading in a material
particular.

Maximum penalty—70 penalty units.

(2) In aproceeding for an offence against subsection (1), it is enough for
acharge to state that the statement was, without specifying which, ‘false or
misleading’.

Obstruction of authorised officers

44.(1) A person must not obstruct an authorised officer in the exercise of
apower, unless the person has a reasonable excuse.
Maximum penalty—40 penalty units.

(2) If a person has obstructed an authorised officer and the authorised
officer decides to proceed with the exercise of the power, the authorised
officer must warn the person that—

(a) itisan offenceto obstruct the authorised officer, unless the person
has a reasonable excuse; and

(b) the authorised officer considers the person’s conduct is an
obstruction.
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I mper sonation of authorised officer
45. A person must not pretend to be an authorised officer.
Maximum penalty—40 penalty units.

Accessto particular recordswithout fee

46. For carrying out an authorised investigation, the commissioner may,
without payment of afee, inspect and take copies of any record relevant to
the investigation that is kept by a public sector unit or local government.

Division 3—Repayments and penalties

Commissioner may requirerepayment and impose penalty

47.(1) The commissioner may, by written notice, require an applicant or
former applicant for a first home owner grant to repay an amount paid on
the application if the amount was paid in error (the“ error amount”).

(2) If the error amount was paid because of a contravention of section 42
or 43 in relation to the application for the grant, the commissioner may, by
written notice, impose a penalty of not more than the error amount (a
“penalty amount”).

(3) If an applicant or former applicant for afirst home owner grant fails
to make a repayment required under subsection (1) or the conditions of the
grant, the commissioner may, by written notice impose a penalty of not
more than the error amount (also a*“ penalty amount” ).

(4) If the error amount was paid to athird party, the commissioner, may
by written notice, require the third party to repay the amount to the
commissioner.

(5) A notice under this section must state the following—
(@) thereasonsfor the decision to require the payment;

(b) the person may, within 60 days after receiving the notice, object to
the decision,

(c) how to object.
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Recovery of amount paid in error etc.
48.(1) This section applies to the following amounts—

(8 anamount an applicant or former applicant for afirst home owner
grant is required to repay under the conditions of the grant or
under arequirement under this Act;

(b) apenalty amount imposed on an applicant or former applicant for
afirst home owner grant under section 47(2) or (3);

(c) anamount athird party isrequired, under section 47(4), to pay to
commissioner.

(2) Theliability arising from a requirement to pay, or repay, an amount to
which this section applies is, if the requirement attaches to 2 or more
persons, joint and several.

(3) An amount to which this section applies is a debt payable to the
commissioner and may be recovered in acourt of competent jurisdiction.

(4) The commissioner may enter into an arrangement for payment of a
liability outstanding under this section by instalments.

(5) The arrangement may include provision for the payment of interest.

Registering charge over land

49.(1) This section applies if an applicant or former applicant who is
liable to pay an amount to which section 48 applies has an interest in the
land on which the home, for which the first home owner grant was sought,
isfixed.

(2) Theliability isacharge on the applicant’ s interest in the land.

(3 The registrar must register the charge over the land if the
commissioner lodges with the registrar—

(@) arequest to register the charge in the appropriate form over the
land; and

(b) acertificate stating that—

(i) theamount stated in the certificate isowing in relation to the
charge over the land; and

(ii) thereisacharge over the land under this section.
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(4) The commissioner must, as soon as practicable after payment of the
amount, lodge with the registrar—

() arequest to release the charge in the appropriate form; and

(b) acertificate stating that the amount owing in relation to the charge
over the land has been paid.

(5) Theregistrar must register the release of the charge over the land.

Effect of writing off liability

50. If dl or part of an applicant’ sliability under section 48, including the
applicant’s liability to pay court ordered costs, is written off under the
Financial Administration and Audit Act 1977, section 106, the writing off
does not extinguish the applicant’s liability or prevent a later proceeding
against the applicant to recover the amount of the liability.

Penalty amountsto be alter native to prosecution

51.(1) This section applies if a penalty amount, including a part of a
penalty amount, becomes payable under section 47 by a person because of
an act or omission of the person.

(2) If aproceeding is started against the person for an offence against a
provision of this Act relating to the act or omission, and the penalty amount
has not been paid to the commissioner, the penalty amount is payable only
if the commissioner withdraws the proceeding.

(3) If the penalty amount has been paid to the commissioner, but a
proceeding is started against the person for an offence against a provision of
this Act arising out of the act or omission, the penalty amount must be
refunded by the commissioner.

(4) Despite subsection (3), if the commissioner withdraws the
proceeding for the offence, the person again becomes liable to pay the
penalty amount.
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Division 4—L egal proceedings

Statementsin complaint

52. Inacomplaint starting a proceeding, a statement that the matter of the
complaint came to the complainant’ s knowledge on a stated day is evidence
of the matter.

Evidentiary certificates

53. A certificate purporting to be signed by the commissioner stating any
of the following mattersis evidence of the matter—

(8) onastated day—
(i) astated person wasliableto pay, or paid, a stated amount; or
(if) astated person made, gave or executed a stated document; or

(i) a stated document was given to a stated person in a stated
way; or

(iv) the commissioner had not received a stated document or
information.

(b) astated document isa copy of, or part of, another document.

Summary proceedingsfor offences

54. A proceeding for an offence against this Act must be taken in a
summary way under the Justices Act 1886.

When proceedings must start
55. A proceeding for an offence against this Act must start—
(& within 1 year after the commission of the offence; or

(b) within 1 year after the offence comes to the complainant’s
knowledge, but within 2 years after the commission of the
offence.
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PART 5—OBJECTIONS AND APPEALS

Division 1—Objections

L odging obj ection

56.(1) An applicant or former applicant for afirst home owner grant who
is dissatisfied with the commissioner’s decision on an application for afirst
home owner grant or, under section 47, to require payment of an amount,
may |lodge awritten objection with the commissioner.

(2) The grounds of objection must be stated fully and in detail in the
notice.

(3) The objection must be lodged within 60 days after the objector
receives notice of the decision.

(4) If the commissioner is satisfied an objector has a reasonable excuse
for failing to lodge an objection within the 60 day period, the commissioner
may extend the time for lodging the objection.

Deciding objection
57.(1) After considering the objection, the commissioner may—
(& confirm the decision; or
(b) set aside the decision and substitute another decision.

(2) If the decision the subject of the objection was made by a delegate of
the commissioner, the delegate must not decide the objection.

Notice of decision

58.(1) The commissioner must give written notice to the objector of the
commissioner’s decision on the objection.

(2) The notice must state the following—
() thereasonsfor the decision;
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(b) theobjector may, within 60 days after receiving the notice, appeal
against the decision;

(c) bhow to appeal.

Division 2—Appeals

Right of appeal

59. An objector who is dissatisfied with the commissioner’s decision on
the objection, may appeal against the decision.

How to start appeal
60.(1) The appedl is started by—

(@ filing notice of appeal with the clerk of the court of the
Magistrates Court nearest the place where the objection was
lodged; and

(b) giving acopy of the notice of appeal to the commissioner.

(2) The notice of appeal must be filed within 60 days after the appellant
receives notice of the commissioner’ s decision on the objection.

(3) The court may at any time extend the time for filing the notice of
apped.

(4) Thenotice of appeal must state fully the grounds of the appeal and the
factsrelied on.

Grounds of appeal

61. The grounds of the appeal are limited to the grounds of objection
unless the Magistrates Court otherwise orders.

Hearing procedures
62.(1) In deciding the appeal, the Magistrates Court—
() isnot bound by the rules of evidence; and
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(b) must comply with natural justice; and
(c) may hear the appeal in court or chambers.
(2) An appeal is by way of rehearing.

Decision on appeal
63.(1) On the appeal, the Magistrates Court may—
(& confirm the decision; or
(b) set aside the decision and substitute another decision; or

(c) set aside the decision and return the issue to the commissioner
with the directions the court considers appropriate.

(2) If the court substitutes another decision, the substituted decision is
taken for this Act, other than this part, to be the commissioner’s decision.

Appealsto District Court

64. An appeal liesto the District Court from a decision of the Magistrates
Court, but only on aquestion of law.

PART 6—MISCELLANEOUS PROVISIONS

Delegations

65.(1) The commissioner may delegate the commissioner’'s powers
under this Act to an appropriately qualified officer or employee of the
department.

(2) In addition, the commissioner may delegate the commissioner’s
powers under part 4 to the authority responsible for administering a
corresponding law or an appropriately qualified officer or employee of the
authority.
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Administration agreements

66.(1) The commissioner may, on behalf of the State, enter into an
agreement with a financial institution or other person for performing
functions related to administering the scheme for payment of first home
owner grants established under this Act.

(2) The commissioner may, at any time, revoke the agreement.

Protection from liability

67.(1) An official is not civilly liable for an act done, or omission made,
honestly and without negligence under this Act.

(2) If subsection (1) prevents a civil liability attaching to an official, the
ligbility attaches instead to the State.

(3) In this section—
“official” means—
(@) the commissioner; or
(b) anauthorised officer; or

(c) an officer or employee of the department to whom the
commissioner has, under section 65, delegated powers.

Offenceto disclose confidential infor mation
68.(1) This section appliesto a person who—

(@) isor hasbeen engaged in the administration of this Act, including
an employee of an agent of the commissioner; or

(b) has obtained access to confidential information, whether directly
or indirectly, from a person mentioned in paragraph (a).

(2) The person must not disclose confidential information acquired by the
person to anyone else other than under subsection (3).

Maximum penalty—2100 penalty units.
(3) The person may disclose confidential information—
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(@) at the request, or with the consent of, the person to whom the
information relates or someone el se acting on the person’ s behalf;
or

(b) if the disclosure is expressly permitted or required under another
Act; or

(c) inconnection with the administration or enforcement of—
(i) thisAct or acorresponding law; or
(if) ataxation law of the Commonweslth or a State; or
(d) forany lega proceeding.
(4) In this section—
“confidential information” means information—
(a8 giveninan application for afirst home owner grant; or

(b) given, under section 16(2)(b), in support of an application for a
first home owner grant.

Use of infor mation obtained under taxation laws

69. The commissioner may use information obtained in the
administration or enforcement of a taxation law for the administration or
enforcement of this Act.

Approved forms
70.(1) The commissioner may approve forms for use under this Act.

(2) The approved form of application for a first home owner grant, or
part of the form, may be required to be completed or signed by the spouse
of the applicant.

Regulation-making power
71.(1) The Governor in Council may make regulations under this Act.

(2) A regulation may provide for a maximum penalty of not more than
20 penalty unitsfor a contravention of aregulation.
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SCHEDULE 1

DICTIONARY

section 3

“administration agreement” means an agreement made under section 66.

“agent”, of the commissioner for an application for a first home owner
grant, means a financial institution or other person with whom the
commissioner has made an administration agreement.

“appropriately qualified”, for a person to whom a power under this Act
may be delegated, includes having the qualifications, experience or
standing appropriate to exercise the power.

Example of ‘standing’—
A person’s classification level in the public service.
“approved form” means aform approved under section 70.

“Australian citizen” means an Australian citizen under the Australian
Citizenship Act 1948 (Cwth), part 3.

“authorised investigation” means an investigation to decide—

(& whether an application under this Act or a corresponding law for a
first home owner grant has been properly made; or

(b) whether an objection to a decision made under this Act or a
corresponding law should be upheld; or

(c) whether an applicant to whom, or for whose benefit, a first home
owner grant has been paid under this Act or a corresponding law
was eligible for the grant; or

(d) whether a condition on which a first home owner grant has been
paid under this Act or a corresponding law has been complied
with; or

(e) another matter reasonably related to the administration or
enforcement of this Act or acorresponding law.
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SCHEDULE 1 (continued)

“authorised officer” means a person appointed as an authorised officer
under section 26.

“building” includes part of abuilding.
“commencement date”, for an eligible transaction, means—

(@ for a contract for the purchase of a home or to have a home
built—the date when the contract is made; or

(b) for the building of a home by an owner builder—
(i) thedate when laying the foundations for the home starts; or

(ii) another date the commissioner considers appropriate in the
circumstances of the case.

“commissioner” means the commissioner of stamp duties under the Stamp
Act 1894.

“completed”, for an digible transaction, means—
(a) for acontract for the purchase of ahome—

(i) when the purchaser becomes entitled to possession of the
home under the contract; and

(it) if the purchaser is to obtain a registered title to the land on
which the home is built—the purchaser’ s title is registered;
or

(b) for a contract to have a home built—when the building is ready
for occupation as a home and any prescribed completion
requirements are complied with; or

(c) for the building of a home by an owner builder—when the
building is ready for occupation as a home and any prescribed
completion requirements are complied with.

“comprehensive home building contract” means a contract under which
abuilder undertakes to build ahome from the start of building work to
the point where the home is ready for occupation and, if for any
reason, the work to be carried out under the contract is not completed,
includes any further contract under which the work is to be completed.
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SCHEDULE 1 (continued)

“consideration”, for an eligible transaction, means—

(&) for acontract for the purchase of a home—the consideration for
the purchase; or

(b) for a contract to have a home built—the total consideration
payable for the building work; or

(c) for the building of a home by an owner builder—the actual costs
to the owner of carrying out the work, excluding any allowance
for the owner builder’s own labour.

“corresponding law” means an Act of another State corresponding to this
Act.

“digibility criteria” see section 4.
“eligibletransaction” see section 5.
“first home owner grant” means agrant payable under part 3.

“guardian”, of a person under a legal disability, includes a trustee who
holds property on trust for the person under an instrument of trust or
by order or direction of a court or tribunal.

“home” see section 6.

“home owner” seesection 7.

“obstruct” includes hinder and attempt to obstruct or hinder.

“occupier”, of aplace, includes the person apparently in charge of the place.

“option”, to purchase, includes a right of pre-emption and right of first
refusal.

“owner” means—
(@ for ahome—see section 7; or
(b) for land—a person who has arelevant interest in the land.

“owner builder” means an owner of land who builds a home, or has a
home built, on the land without entering into a comprehensive home
building contract.

“penalty amount” see section 47(2) and (3).
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SCHEDULE 1 (continued)

“permanent resident” means—

() the holder of a permanent visa as defined by the Migration Act
1958 (Cwth), section 30(1); or

(b) aNew Zedand citizen who isthe holder of aspecial category visa
as defined by the Migration Act 1958 (Cwth), section 32.

“place” includes the following—
(@) vacantland,
(b) premises;
(c) avehicle
(d) aboat;
(e) anaircraft.
“premises’ includes the following—
(@ abuilding or structure of any kind,;
(b) theland on which abuilding or structure is situated.

“prescribed completion requirements’, for completion of an eligible
transaction, means requirements prescribed under aregulation.

“public place” means a place the public is entitled to use or is open to, or
used by, the public, whether or not on payment of an admission fee.

“registrar” means the registrar of titles or another person responsible for
keeping aregister for dealingsin land.

“relevant interest” see section 8.

“residencerequirement” means the requirement that an applicant for a
first home owner grant must occupy the home to which the application
relates asthe applicant’ s principal place of residencewithin 1 year after
the completion of the eligible transaction or alonger period approved
by the commissioner (see section 15).

“residential property” means land in Australia that, at a particular time,
has a building on it that islawfully occupied as a place of residence or
Is suitable for occupation as a place of residence.
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SCHEDULE 1 (continued)

“gpouse” see section 9.
“structure” includes part of astructure.

“taxation law” means alaw for the assessment or imposition of atax, fee,
duty or other impost.
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