. AUDAX - AT - FIDELIS . [

LEGISLATIVE STANDARDS
ACT 1992

Reprinted asin force on 15 August 1996
(includes amendments up to Act No. 38 of 1995)

Reprint No. 4A

Thisreprint is prepared by
the Office of the Queensland Parliamentary Counsel
Warning—Thisreprint isnot an authorised copy



I nfor mation about thisreprint

This Act is reprinted as at 15 August 1996. The reprint shows the law as amended by
all amendments that commenced on or before that day (Reprints Act 1992 s 5(¢)).

The reprint includes a reference to the law by which each amendment was
made—see list of legislation and list of annotations in endnotes.

This page is specific to this reprint. See previous reprints for information about
earlier changes made under the Reprints Act 1992. A table of earlier reprints is
included in the endnotes.

Also see endnotes for information about—
. when provisions commenced
. editorial changes made in earlier reprints.



Queensland

LEGISLATIVE STANDARDSACT 1992

TABLE OF PROVISIONS

Section Page
PART 1—PRELIMINARY
1 Shorttitle ... 3
2 DEfiNItioNS ... 3
PART 2—LEGISLATIVE STANDARDS
PUrpPOSES Of ACt ... oo 4
Meaning of “fundamental legislative principles” .. ................... 5
PART 3—OFFICE OF THE QUEENSLAND PARLIAMENTARY
COUNSEL
Division 1—General
5 The Parliamentary Counsel and Office ............ ... ... ... ... .... 7
6 Control of Office . ... ... 7
7 Functionsof Office ....... ... 7
8 Drafting of government legislation otherwise than by Office............ 9
9 Drafting of exemptinstruments. . ............ .. oottt 9
9A Application of legal professional privilegeto office................... 9
10 Private Members' Billsetc. .......... ... i 10
Division 2—Staff of the Office
11 Staff of Office. . ..o 10
12 Duty of Parliamentary Counsel inrelationtotraining ................. 11

Division 3—Accountability requirements
13 ANNUAl TEPOIT . . oo 11
Division 4—Provisions relating to the Parliamentary Counsel
14 Appointment of Parliamentary Counsel .. ......... ... .. ... ... ..., 12
15 Terms and conditions of appointment ................ ... ... ... .... 12



2
Legidative Standards Act 1992

16
17
18
19
20
21

22

23
24
25

26
27

Preservationof rights. . ... ... 12
Leave of @DSEnCe . . . ..ot 13
RESIONAION . . . . 13
Termination of appointment . .......... ... . i 13
Delegation Of pOWErS . . .. ..ot 14
Acting Parliamentary Counsel . .......... ... i 14

PART 4—EXPLANATORY NOTES
Explanatory note must be tabled with Bill or significant

subordinate legislation . . ... ... i 14
Content of explanatory notefor Bill . ........... ... .. .. ... ... ... 14
Content of explanatory note for significant subordinate legislation ... ... 15
Validity of legislation is not affected by failure to comply with Part . . . . . 17
PART 5—MISCELLANEOUS
REQUIALIONS . . . oo e 17
Referencesto exemptinstruments. . ............ ..o .. 17
ENDNOTES

oA w N R
g
)
=}
@
2
=
@
=
g
5
—
o
=
©



sl 3 s2
Legidative Standards Act 1992

LEGISLATIVE STANDARDSACT 1992

[as amended by all amendments that commenced on or before 15 August 1996]

An Act relating to the standards of legidation, the drafting of
legislation and for other purposesrelated to legislation

PART 1—PRELIMINARY

Short title
1. This Act may be cited as the Legidlative Standards Act 1992.

Definitions
2. InthisAct—

“benefits’ includes—

(@) advantages; and

(b) direct and indirect economic, environmental and social benefits.
“Bill” meansaBill for an Act proposed for enactment by the Parliament.
“costs’ includes—

(@) burdens and disadvantages; and

(b) direct and indirect economic, environmental and socia costs.
“exempt instrument” means—

(@) aloca law; or

(b) a statutory rule (other than a regulation) declared not to be
subordinate legidation by—

(i) anAct;or



s3 4 s3
Legidative Standards Act 1992

(it) aregulation under the Statutory Instruments Act 1992; or
(c) exempt subordinate legidation.

“exempt subordinate legislation” means a statutory rule (other than a
regulation) declared to be exempt subordinate legidation by—

(@ anAct;or
(b) aregulation under this Act.
“fundamental legidative principles’ has the meaning given by section 4.

“Government Bill” meansaBill presented, or proposed to be presented, to
the Legidative Assembly by a Minister acting in that capacity.

“Member” means a member of the Legidative Assembly.
“Office” means the Office of the Queensand Parliamentary Counsel.
“Private Member’s Bill” meansaBill that is not a Government Bill.

“proposed Bill” means a Bill proposed for consideration by the
Government asaBill.

“responsible Minister”, for subordinate legislation, means the Minister
who administers the law or provision of the law under which the
subordinate legidation is made.

“significant subordinate legislation” means subordinate legislation for
which a regulatory impact statement must be prepared under the
Satutory Instruments Act 1992.1

PART 2—LEGISLATIVE STANDARDS

Purposes of Act
3.(1) The purposes of this Act include ensuring that—

1 Because of section 43 of the Satutory Instruments Act 1992, a regulatory impact
statement must generally be prepared for subordinate legislation made after
30 June 1995 if the subordinate legidation is likely to impose appreciable costs
on the community or a part of the community.
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(@) Queendand legidation is of the highest standard; and

(b) an effective and efficient legislative drafting service is provided
for Queendand legidation; and

(¢) Queendland legidation, and information relating to Queensland
legidation, isreadily availablein both printed and el ectronic form.

(2) The purposes are primarily to be achieved by establishing the Office
of the Queendand Parliamentary Counsel with the functions set out in
section 7.

Meaning of “fundamental legislative principles’

4.(1) For the purposes of this Act, “fundamental legidative
principles’ are the principles relating to legislation that underlie a
parliamentary democracy based on the rule of law.2

(2) The principlesinclude requiring that legislation has sufficient regard
to—

(&) rightsand liberties of individuas; and
(b) theingtitution of Parliament.

(3) Whether legidlation has sufficient regard to rights and liberties of
individuals depends on whether, for example, the legidation—

(@ makes rights and liberties, or obligations, dependent on
administrative power only if the power is sufficiently defined and
subject to appropriate review; and

(b) isconsistent with principles of natura justice; and

(c) dlowsthe delegation of administrative power only in appropriate
cases and to appropriate persons; and

(d) does not reverse the onus of proof in crimina proceedings
without adequate justification; and

(e) confers power to enter premises, and search for or seize
documents or other property, only with a warrant issued by a

2 Under section 7 a function of the Office of the Queendand Parliamentary
Counsel is to advise on the application of fundamental legislative principles to
proposed legislation.
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()
(9)

(h)

(i)

()

(k)

judge or other judicia officer; and
provides appropriate protection against self-incrimination; and

does not adversely affect rights and liberties, or impose
obligations, retrospectively; and

does not confer immunity from proceeding or prosecution
without adequate justification; and

provides for the compulsory acquisition of property only with fair
compensation; and

has sufficient regard to Aboriginal tradition and Island custom;
and

Is unambiguous and drafted in a sufficiently clear and precise
way.

(4) Whether a Bill has sufficient regard to the institution of Parliament
depends on whether, for example, the Bill—

(@
(b)

(©

allows the delegation of legislative power only in appropriate
cases and to appropriate persons, and

sufficiently subjects the exercise of a delegated legidative power
to the scrutiny of the Legidative Assembly; and

authorises the amendment of an Act only by another Act.

(5) Whether subordinate |egislation has sufficient regard to theinstitution
of Parliament depends on whether, for example, the subordinate
legidation—

(@

(b)
(©)
(d)
(€)

Is within the power that, under an Act or subordinate legislation
(the “authorising law™ ), allows the subordinate |egislation to be
made; and

Is consistent with the policy objectives of the authorising law; and
contains only matter appropriate to subordinate legidation; and
amends statutory instruments only; and

allows the subdelegation of a power delegated by an Act only—
(i) inappropriate cases and to appropriate persons; and

(it) if authorised by an Act.
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PART 3—OFFICE OF THE QUEENSLAND
PARLIAMENTARY COUNSEL

Division 1—General

The Parliamentary Counsel and Office
5.(1) Thereisto be a Queensand Parliamentary Counsel.

(2) An office called the Office of the Queensland Parliamentary Counsel
is established.

(3) The Office consists of the Parliamentary Counsel and the staff of the
Office.

Control of Office

6.(1) Subject to the Minister, the Parliamentary Counsel isto control the
Office.

(2) Subsection (1) does not prevent the attachment of the Office to the
department for the purpose of ensuring that the Office is supplied with the
administrative support services that it requires to carry out its functions
effectively and efficiently.

Functions of Office
7. The functions of the Office are to—

(@) draft al Government Bills and, on request, proposed Bills for
units of the public sector other than departments; and

(b) draft, on request, Private Members' Bills; and
(c) draft dl amendments of Billsfor Ministers; and
(d) draft, on request, amendments of Bills for other Members; and

(e) draft all proposed subordinate legislation (other than exempt
subordinate legidation); and

(f) draft, on request, other instruments for use in or in connection
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(9)

(h)

(i)

@)

(k)

V)

(m)

(n)

with the Legidlative Assembly (whether or not in relation to aBill
or amendment); and

provide advice to Ministers and units of the public sector on—
(i) aternative ways of achieving policy objectives, and
(i1) the application of fundamental legidative principles;

in performing the Office’ s functions under paragraphs (a), (c), ()
and (f); and

provide advice to Members on—
(i) aternative ways of achieving policy objectives, and
(ii) the application of fundamental legidative principles;

in performing the Office’'s functions under paragraphs (b), (d)
and (f); and

provide advice to the Governor in Council, Ministers and units of
the public sector on the lawfulness of proposed subordinate
legidation; and

ensure the Queendand statute book is of the highest standard; and
prepare—

(i) reprints of Queensland legidation; and

(ii) information relating to Queendand legidation; and
make arrangements for the printing and publication of—
(i) Bills;and

(ii) Queendand legidation; and

(i) information relating to Queensand legidation; and
make arrangements for access, in el ectronic form, to—
(i) Billspresented to the Legidative Assembly; and
(i) Queendand legidation; and

(i) information relating to Queendand legidlation; and

perform another function conferred on the Office under this or
another Act; and
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(o) peform functions incidental to a function under another
paragraph of this section.

Drafting of gover nment legislation otherwise than by Office

8.(1) The Parliamentary Counsel may arrange or approve the drafting of
aparticular Government Bill or particular proposed subordinate legislation
by aperson who is not a member of the Office' s staff.

(2) When drafting of the Bill or proposed subordinate legisation is
finished, it must be submitted to the Parliamentary Counsel for examination
to determine whether it achieves an acceptable standard of legislative
drafting.

(3) If the Parliamentary Counsel is not satisfied that the Bill or proposed
subordinate legislation achieves that standard, the Parliamentary Counsel
must advise the Minister in writing.

Drafting of exempt instruments

9.(2) The Parliamentary Counsel may issue guidelines with respect to the
drafting practices that are to be observed by persons in the drafting of
exempt instruments.

(2) Without limiting subsection (1), guidelines under that subsection may
make provision with respect to—

(@) the citation and numbering of exempt instruments; and
(b) theuse of gender-neutral language in exempt instruments; and

(c) the application of fundamental legislative principles to exempt
instruments; and

(d) the printing and drafting style used in exempt instruments.

Application of legal professional privilegeto office

9A.(1) This section applies to communications made in or for the
performance of the office’s functions under section 7(a) to (i) or afunction
incidental to those functions.

(2) Confidential communications between a client of the office, and the
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Parliamentary Counsel or any member of the office's staff, are subject to
legal professional privilege.

Examples of office's clients

1. A Minister to whom the office provides advice on the application of
fundamental legislative principles to proposed subordinate legislation drafted by the
office.

2. A member who asks the Parliamentary Counsel to draft a Bill, an amendment
of aBill or an instrument to be used in the Legislative Assembly.

(3) Without limiting subsection (2), the communications may not be
disclosed by the Parliamentary Counsel or a member of the office's staff
without the client’ s consent.

(4) This section has effect despite any other law.

Private Members Billsetc.

10.(1) A Member may request the Parliamentary Counsel to draft a Bill,
an amendment of a Bill or an instrument to be used in the Legidlative
Assembly (whether or not in relation to a Bill or amendment).

(2) The Parliamentary Counsel must comply with the request unless the
Parliamentary Counsel considers that it would not be possible to comply
with the request without significantly and adversely affecting the
Government’ s legidlative program.

Division 2—Staff of the Office

Staff of Office

11.(1) The staff of the Office are to be appointed under the Public Service
Management and Employment Act 1988.

(2) The Parliamentary Counsel has all the functions and powers of the
chief executive of a department, so far as the functions and powersrelate to
the organisational unit comprising the Office' s staff, asif—

(@) the unit were a department within the meaning of the Public
Service Management and Employment Act 1988; and
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(b) the Parliamentary Counsel were the chief executive of the
department.

Duty of Parliamentary Counsel in relation to training

12. It isthe duty of the Parliamentary Counsel to ensure that the Office's
staff are adequately and appropriately trained to enable the Office to carry
out its functions effectively and efficiently.

Division 3—Accountability requirements

Annual report

13.(1) The Parliamentary Counsel must, not later than 4 months after the
end of each financial year, prepare and give to the Minister a report on the
Office' s operations during the year.

(2) Without limiting subsection (1), the Parliamentary Counsel must
include in the report—

(@ anoutline of the Office’ s goals and objectives,; and
(b) particulars of the Office' s principal activitiesfor the year; and

(c) anoutline of the Office's organisational structure and resources;
and

(d) an assessment of the progress made towards achieving the
purposes of this Act.

(3) The Minister must cause a copy of the report to be laid before the
Legidative Assembly within 14 days after the Minister receivesit.

(4) If, at the time the Minister would otherwise be required to lay a copy
of the report before the Legidative Assembly, the Legidative Assembly is
not in session or not actualy sitting, the Minister must give a copy of the
report to the Clerk of the Parliament.

(5) The Clerk must cause a copy of the report to be laid before the
Legidative Assembly on its next sitting day.

(6) For the purposes of its printing and publication, areport that is given
to the Clerk under subsection (4) is taken to have been laid before the



sl4 12 s16
Legidative Standards Act 1992

Legidative Assembly, and to have been ordered to be printed by the
Legidative Assembly, when it isgiven to the Clerk.

Division 4—Provisions relating to the Parliamentary Counsel

Appointment of Parliamentary Counsel

14.(1) The Parliamentary Counsel is to be appointed by the Governor in
Council.

(2) A person is not digible for appointment as Parliamentary Counsel
unless the person is a barrister, solicitor, barrister and solicitor or legal
practitioner of the High Court or the Supreme Court of the State, another
State or a Territory of not lessthan 7 years standing.

(3) Subject to sections 18 and 19, the Parliamentary Counsel holds office
for such term (not longer than 7 years) as is specified in the instrument of
appointment, but is eligible for reappointment.

(4) The Public Service Management and Employment Act 1988 does not
apply to the appointment of the Parliamentary Counsel.

Terms and conditions of appointment

15.(1) The Parliamentary Counsel is to be paid such remuneration and
allowances as are determined by the Governor in Council.

(2) The Parliamentary Counsel holds office on such terms and conditions
not provided for by this Act as are determined by the Governor in Council.

Preservation of rights

16.(1) Thissection appliesif an officer of the public service is appointed
as the Parliamentary Counsel.

(2) The person retains and is entitled to all rights that have accrued to the
person because of employment as such an officer, or that would accrue in
the future to the person because of that employment, as if service as
Parliamentary Counsel were a continuation of service as an officer of the
public service.
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(3) At the end of the person’sterm of office or on resignation—

(@

(b)

the person is entitled to be appointed to an office in the public
service at asalary level not lessthan the current salary level of an
office equivalent to the office the person held before being
appointed as Parliamentary Counsel; and

the person’s service as Parliamentary Counsel isto be regarded as
service of a like nature in the public service for the purpose of
determining the person’ s rights as an officer of the public service.

L eave of absence

17. The Minister may grant leave of absence to the Parliamentary
Counsel on such terms and conditions as the Minister considers

appropriate.

Resignation

18. The Parliamentary Counsel may resign by signed notice given to the
Governor.

Termination of appointment

19. The Governor in Council may terminate the appointment of the
Parliamentary Counsel if the Parliamentary Counsel—

@

(b)

(©

(d)

becomes a patient within the meaning of the Mental Health Act
1974, or

is convicted of an indictable offence (whether in Queensland or
elsewhere); or

Is guilty of misconduct of a kind that could warrant dismissal
from the public service if the Parliamentary Counsel were an
officer of the public service; or

is absent, without the Minister's leave and without reasonable
excuse, for 14 consecutive days or 28 daysin any year.
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Delegation of powers

20. The Parliamentary Counsel may delegate powers under this or any
other Act to amember of the Office’s staff or another officer of, or person
employed in, the public service.

Acting Parliamentary Counsel

21. The Governor in Council may appoint a person to act as
Parliamentary Counsel—

(@) during avacancy in the office; or

(b) during any period, or during all periods, when the Parliamentary
Counsel is absent from duty or from the State or is, for another
reason, unable to perform the duties of the office.

PART 4—EXPLANATORY NOTES

Explanatory note must be tabled with Bill or significant subordinate
legislation

22.(1) A Minister who presents a Government Bill to the Legidative
Assembly must, before the resumption of the second reading debate,
circulate to Members an explanatory note for the Bill.

(2) When significant subordinate legislation is tabled in the Legidative
Assembly, it must be accompanied by an explanatory note prepared under
the authority of the responsible Minister.3

Content of explanatory note for Bill

23.(1) An explanatory note for a Bill must include the following
information about the Bill in clear and precise language—

(@ theBill’sshort title;

3 See section 49 of the Satutory Instruments Act 1992 for the requirement to table
subordinate legislation.
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(b)

(©)

(d)

(€)

(f)

(9)

(h)

a brief statement of the policy objectives of the Bill and the
reasons for them;

abrief statement of the way the policy objectiveswill be achieved
by the Bill and why this way of achieving the objectives is
reasonable and appropriate;

If appropriate, abrief statement of any reasonable aternative way
of achieving the policy objectives and why the alternative was not
adopted;

a brief assessment of the administrative cost to government of
implementing the Bill, including staffing and program costs but
not the cost of developing the Bill;

abrief assessment of the consistency of the Bill with fundamental
legidlative principles and, if it is inconsistent with fundamental
legidative principles, the reasons for the inconsistency;

a brief statement of the extent to which consultation was carried
out in rdlation to the Bill;

a smple explanation of the purpose and intended operation of
each clause of the Bill.

(2) If the explanatory note does not include the information mentioned in
subsection (1), it must state the reason for non-inclusion.

Content of explanatory note for significant subordinate legislation

24.(1) An explanatory note for significant subordinate legislation must
include the following information about the subordinate legislation in clear
and precise language—

@
(b)

(©

the legidation’ s short title and any number given to thelegislation
in the Queendland Subordinate Legidation Series;4

the provision of the Act or subordinate legislation under which
the legidation was made (the “ authorising law”);

abrief statement of the policy objectives of thelegislation and the

4 Exempt subordinate legidation is not included in the Subordinate Legislation
Series because it is not drafted by the Office of the Queensland Parliamentary
Counsdl.
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(d)

(€)

(f)

(9)

(h)

reasons for them:;

abrief statement of the way the policy objectiveswill be achieved
by the legidation and why this way of achieving them is
reasonable and appropriate;

a brief explanation of how the legislation is consistent with the
policy objectives of the authorising law;

if the legidlation isinconsistent with the policy objectives of other
legidation—

(i) a brief explanation of the relationship with the other
legidation; and

(it) abrief statement of the reasons for the inconsistency;

If appropriate, abrief statement of any reasonable aternative way
of achieving the policy objectives (including the option of not
making subordinate legislation) and why the aternative was not
adopted;

a brief assessment of the benefits and costs of implementing the
legidation that—

(i) if practicable and appropriate, quantifies the benefits and
costs; and

(if) includes a comparison of the benefits and costs with the
benefits and costs of any reasonable alternative way of
achieving the policy objectives stated under paragraph (g);

a brief assessment of the consistency of the legislation with
fundamental legidlative principles and, if it is inconsistent with
fundamental legidative principles, the reasons for the
inconsistency.

(2) The explanatory note must aso include—

@

if consultation took place about the subordinate legidation—

(i) abrief statement of the way the consultation was carried out;
and

(if) an outline of the results of the consultation; and
(iti) a brief explanation of any changes made to the legidlation
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because of the consultation; or

(b) if consultation did not take place—a statement of the reason for
no consultation.

(3) The explanatory note must be accompanied by the regulatory impact
statement prepared for the subordinate legidation.

(4) If for any reason the explanatory note does not include the
information mentioned in subsection (1) or (2), the explanatory note must
state the reason for non-inclusion.

(5) However, information is taken to be included in the explanatory note
ifitis—
(@ included in the accompanying regulatory impact statement; and

(b) referred to in the explanatory note and, if necessary,
supplemented or updated.

Validity of legidation isnot affected by failureto comply with Part

25. Failure to comply with this Part does not affect the validity of
legidation.

PART 5—MISCELLANEOUS

Regulations
26. The Governor in Council may make regulations under this Act.

Refer encesto exempt instruments

27. A reference in an Act or a regulation under this Act to a statutory
instrument that is subordinate legislation and an exempt instrument, is a
reference to subordinate legidation that is exempt subordinate legidation.
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