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Legal Aid Act 1978

LEGAL AID ACT 1978

[as amended by all amendments that commenced before 1 October 19922]

An Act to establish the Legal Aid Commission of Queensland; to
provide for legal assistance for persons throughout the State; to
amend the L egal Assistance Act 1965; and for related purposes

PART 1—PRELIMINARY

Short title
1. This Act may be cited asthe Legal Aid Act 19783-8,

Commencement

2.(1) The Minister may, by notice in the Gazette, appoint aday asthe day
on which legal assistance is to commence to be made available under this
Act.

(2) Section 4 shall come into operation on the commencing day.

(3) Subject to subsections (1) and (2), the respective provisions of this
Act shall come into operation on the day or days fixed in that behalf by
proclamation.

(4) Subject to subsections (1) and (2), the Governor may by
proclamation—

() appoint adate on which this Act shall come into operation; or

(b) appoint dates on which the provisions of this Act specified in the
proclamation shall come into operation.

(5) For the purposes of subsection (4)(b) dates may be appointed in the
one proclamation or in different proclamations.
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Administration
5. This Act shal be administered by the Minister.

I nter pretation
6.(1) In this Act—

“Assistant Director” means an Assistant Director of Legal Aid appointed
under section 18;

“bank” means—

(@) abank as defined by section 5 of the Banking Act 1959 of the
Commonwealth as amended and in force for the time being; or

(b) abank constituted under a law of a State or a Territory of the
Commonwealth;

“Bar Association” meansthe Bar Association of Queensand,

“barrister” means a person duly admitted as a barrister of the Supreme
Court whose name is currently enrolled on the Roll of Barristers of that
Court;

“commencing day” means the day appointed under section 2(1);

“Commission” means the Lega Aid Commission of Queensland
established by section 7;

“Commissioner” means a Commissioner of the Commission and includes
the President of the Commission;

“consultative committee” means a consultative committee established
under Part 11;

“Director” meansthe Director of Legal Aid appointed under section 18;

“Director-General” means the chief executive, by whatever title of office
the chief executive is known, of the department of government of
Queensland within which this Act is administered and includes any
officer temporarily discharging the responsibilities of the chief
executive;

“duty lawyer services’ means legal services provided by a barrister or
solicitor attending at a proceeding of a court or tribunal, being legal
services consisting of appearing on behalf of a person at, or giving
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legal advice to a person in connection with, the proceeding, otherwise
than by prior arrangement with the person;

“Fund” meansthe Legal Aid Fund established by section 42;

“Law Society” means the Queensland Law Society Incorporated a body
incorporated under the Queensland Law Society Act 1952;

“Legal Aid Committee” means alLega Aid Committee established under
section 15;

“legal practitioner” means a barrister or asolicitor;

“legally assisted person” means a person to whom (including a
corporation to which) legal assistanceis provided under this Act;

“member of the staff of the Commission” means a person employed
under section 21, 98 or 100;

“Minister” includes any Minister of the Crown for the time being
performing the duties of the Minister;

“National Legal Aid Advisory Committee” means the National Legal
Aid Advisory Committee established under section 7 of the
Commonwealth Legal Aid Act 1977 of the Commonwedth as
amended;

“officer of the Commission” means a statutory officer of the Commission
or amember of the staff of the Commission;

“practising certificate” means a practising certificate issued under the
Queendand Law Society Act 1952;

“prescribed criminal proceeding” means—
(@ acriminal proceeding before any court or tribunal except—
(i) aMagistrates Court; and

(i) a Children’s Court exercising jurisdiction other than that
conferred by section 29 of the Children’s Services Act 1965,
or

(b) aproceeding before a justice taking an examination of witnesses
in relation to an indictabl e offence punishable upon conviction by
imprisonment for aterm exceeding 14 years; or
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(c) any other proceeding, not being a civil proceeding, that the
Commission determines;

“private legal practitioner” means a person who is practising on the
person’s own account as a barrister, or as a solicitor whether alone or
In partnership, and, for the purposes of any provision of this Act
relating to the provision of legal assistance by making the services of a
privatelegal practitioner availableto legally assisted persons, includesa
person duly admitted as a conveyancer of the Supreme Court whose
name is currently enrolled on the Roll of Conveyancers of that Court
and who is practising on the person’s own account as a conveyancer
whether alone or in partnership;

“produce” includes permit accessto;

“Review Committee’” means a Review Committee established under Part
6;

“solicitor” means a person duly admitted as a solicitor of the Supreme
Court whose nameis currently enrolled on the Roll of Solicitors of that
Court;

“statutory officer of the Commission” means the Director or an Assistant
Director;

“tribunal” includes an authority or person having power to require the
production of documents or the answering of questions, but does not
include a court.

(2) A reference in this Act to the provision of legal assistance shall be
construed as a reference to the provision of legal services (including the
giving of legal advice) without charge to the person to whom the legal
services are provided or subject to the making of a payment by that person
that isless than the full cost of the provision of the services.

(3) Where aprovision of this Act requires moneysto be paid to the credit
of, or out of, the Fund, that requirement is satisfied by an allowance in
account or otherwise or by a set-off, and a reference in this Act to moneys
paid, payable or received shall be construed accordingly.
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PART 2—ESTABLISHMENT AND FUNCTION OF

LEGAL AID COMMISSION

Establishment of Commission

7.(1) There is established by this section a Commission by the name of
the Legal Aid Commission of Queensland.

(2) The Commission—

@
(b)
(©)
(d)

()

isabody corporate with perpetual succession; and
shall have acommon seal; and
may acquire, hold and dispose of real and personal property; and

may enter into such agreements and arrangements as it considers
desirable for the purposes of this Act; and

may sue and be sued in its corporate name.

(3) All courts, judges and persons acting judicially shall take judicial
notice of the common seal of the Commission affixed to any document and
shall presume that it was duly affixed.

(4) The Commission is—

(@

(b)

(©)

aunit of the public sector within the meaning of the Public Sector
Management Commission Act 1990; and

aunit of public administration within the meaning of the Criminal
Justice Act 1989 and the Electoral and Administrative Review Act
1989; and

a statutory body within the meaning of the Financial
Administration and Audit Act 1977.

Constitution of Commission
8.(1) The Commission is constituted by—

@

(b)

2 Commissioners nominated by the Council of the Law Society;
and

a Commissioner nominated by the Committee or other governing
body of the Bar Association; and
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(c) aCommissioner nominated by the Minister; and

(d) a Commissioner, nominated by the Minister, who is, in the
opinion of the Minister, an appropriate person to represent the
interests of legally assisted persons; and

(e) a Commissioner, nominated by the Minister, who is a person
who is—

(i) a registered company auditor under the Companies
(Queensland) Code; or

(i) a member of the Institute of Chartered Accountants in
Australia or the Australian Society of Certified Practising
Accountants; and

(f) a Commissioner nominated by the Queensland Association of
Independent Legal Services, and

(@ 2 Commissioners nominated by the Attorney-General of the
Commonwealth, at least 1 of whom shall be resident in
Queendand; and

(h) the Director, who shall be a Commissioner ex officio; and

(i) a Commissioner nominated as prescribed by regulation to
represent all officers of the Commission.

(2) The Governor in Council—
(@) shal appoint the Commissioners (excluding the Director); and

(b) shall appoint 1 of the Commissioners as the President of the
Commission, on the nomination of the Minister.

(2A) All appointments shall be on a part-time basis.

(3) The performance of the function, or the exercise of the powers, of the
Commission is not affected because of there being avacancy or vacanciesin
the membership of the Commission or the subsequent discovery of a defect
in the nomination or appointment of a Commissioner.

(4) In the case of any Commissioner appointed under subsection (1)(g)
who is not a resident of Queensland the Governor in Council may on the
nomination of the Attorney-General of the Commonwealth appoint 1 or
more persons each as deputy of that Commissioner and a person so
appointed isin the event of the absence from a meeting of the Commission
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of the Commissioner of whom the person is the deputy, entitled to attend
that meeting and, when so attending has all the powers and functions of a
Commissioner but, in the event of the absence from a meeting of the
Commission of that Commissioner, not more than 1 of those persons is
entitled to attend that meeting at any 1 time.

(5) The Director may appoint a deputy to act in the Director’s place as a
Commissioner.

(6) A person so appointed in the event of the absence of the Director
from a meeting of the Commission is entitled to attend that meeting and,
when so attending, has all the powers and functions of a Commissioner.

Function of Commission

9.(2) The function of the Commission isto provide legal assistance under
this Act.

(2) Legal assistance may be provided by the Commission by arranging
for the services of private legal practitioners to be made available at the
expense of the Commission or by making available the services of officers
of the Commission.

Power s of Commission

10.(1) The Commission may do al things necessary or convenient to be
done for or in connection with the performance of its function.

(2) Where the Commission provides legal assistance by making available
the services of officers of the Commission, the Commission shall pay any
disbursements (including barristers fees) and out-of-pocket expenses
incurred in the course of providing that assistance.

(3) Where the Commission provides legal assistance by arranging for the
services of private legal practitioners, the Commission shall, except where
the services are provided on avoluntary basis, pay feesto those private lega
practitioners for the performance of those services (being fees determined
by the Commission under section 33(19) and (20)) and shall pay any
disbursements (including barristers fees) and out-of-pocket expenses
properly incurred by them.
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(3A) For the purposes of subsection (3), the Commission may pay
private legal practitioners by authorising them to retain contributions made
to them by legally assisted persons under this Act.

(4) The Commission may accept moneys or other property on trust and
may act as trustee of moneys or other property held by the Commission
upon trust.

(5) Despite anything contained in any other provision of this Act, but
subject to subsection (7), any moneys or other property held by the
Commission upon trust shall be dealt with in accordance with the powers
and functions of the Commission as trustee under the Trusts Act 1973.

(6) The provisions of the Trust Accounts Act 1973 relating to the keeping
of accounts by solicitors in respect of moneys held by them upon trust, and
the audit of such accounts, do not apply in relation to moneys held by the
Commission upon trust.

(7) The provisions of section 10 of the Legal Assistance Act 1965 apply
to and in relation to moneys held by the Commission upon trust for persons
who are or have been legally assisted persons and, in the application of
those provisions because of this subsection, areference in those provisions
to asolicitor shall be read as areference to the Commission.

(8) Moneys held by the Commission upon trust (other than moneys
required to be deposited with the Law Society in pursuance of section 10 of
the Legal Assistance Act 1965) may be invested by the Commission in any
manner in which trust funds may, for the time being, be invested under the
Trusts Act 1973 but not otherwise, and any moneys resulting from
investments so made shall be paid to the credit of the Fund.

Delegation by Commission

10A.(1) The Commission, either generally or otherwise as provided by
the instrument of delegation, by writing under its seal, may delegate—

(@) totheDirector; or
(b) toacommittee of 1 or more Commissioners,
any of its powers under this Act, except this power of delegation.
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(2) A delegation of a power may be made subject to conditions or
absolutely and shall not prejudice the making by the Commission of other
delegations of the same power.

(3) A power so delegated shall be exercised in accordance with the
instrument of delegation and when so exercised shall be deemed to be
exercised by the Commission.

(4) A delegation of power isrevocable at the will of the Commission and
does not prevent the exercise of the power by the Commission.

(5) The Commission may rescind or vary any decision made in the
exercise of apower delegated under this section.

Fees Committee

10B.(1) There is established a subcommittee of the Commission, to be
known as the Fees Committee, to make recommendations to the
Commission on fees to be paid to private legal practitioners for services
performed on behalf of legally assisted persons.

(2) Before making a recommendation the Fees Committee shall consult
the Council of the Law Society and the Committee or other governing body
of the Bar Association and shall take into account the views of those bodies.

(3) The Fees Commiittee is constituted by—

(@ the Commissioner nominated as such because of being registered
as a public accountant, who shall be the presiding officer of the
Fees Committee; and

(b) a Commissioner nominated as such by the Council of the Law
Society; and

(c) the Commissioner nominated as such by the Committee or other
governing body of the Bar Association; and

(d) theDirector; and

(e) the Commissioner nominated as such by the Minister under
section 8(1)(c); and

(f) a Commissioner nominated as such by the Attorney-General of
the Commonwealth and nominated as a member of the Fees
Committee by the Attorney-General of the Commonwealth.
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(4) The presiding officer may at any time convene a meeting of the Fees
Committee.

(5) At a meeting of the Fees Committee, 4 members constitute a
quorum.

(6) If the presiding officer is not present at a meeting of the Fees
Committee, the members present shall elect 1 of their number to preside at
that meeting.

(7) Questions arising at a meeting shall be determined by a mgority of
the votes of the members present and voting.

(8) The member presiding at a meeting has adeliberative vote and, in the
event of an equality of votes, has a casting vote.

(9) The Fees Committee may regulate the conduct of proceedings at its
meetings asit thinksfit and shall keep minutes of those proceedings.

Duties of Commission
11.(2) In the performance of its function, the Commission shall—

(@) ensure that legal assistance is provided in the most effective,
efficient and economica manner; and

(b) ensure that its activities are carried on consistently with, and do
not prejudice, the independence of the private legal profession;
and

(c) liaise, cooperate and, if the Commission considers it desirable to
do so, make reciprocal arrangements with other legal aid
commissions, professional bodies representing private legal
practitioners and other bodies engaged or interested in the
provision of legal assistance in the State or elsewhere; and

(d) liaise with professional bodies representing private legal
practitioners in order to facilitate the use, in appropriate

circumstances, of services provided by private legal practitioners;
and

(e) make maximum use of services which private legal practitioners
offer to provide on avoluntary basis; and

(f) bhave regard to the recommendations of the National Legal Aid



17
Legal Aid Act 1978

(9)

(h)

(i)

()

(k)

0]

Advisory Committee concerning the provision of legal assistance
by the Commission—

(i) in or in connection with a claim, right or proceeding
involving a matter arising under a law of the
Commonwealth; or

(i) in a proceeding in a federal court or in a State court
exercising federal jurisdiction; or

(iii) inrespect of persons who are agreed by the Minister and the
Attorney-General of the Commonwesalth to be persons in
respect of whom the Commonwealth has a specia
responsibility; and

liaise and cooperate with the National Legal Aid Advisory
Committee in the performance by that committee of its functions
and, in particular, provide to it such statistics and other
information asit may reasonably require; and

make the services of the Commission available to persons eligible
for legal assistance by establishing such local offices as it
considers appropriate and by making such other arrangements as
it considers appropriate; and

subject to agreements or arrangements made between the
Commonwealth and the State in that behalf determine prioritiesin
the provision of legal assistance as between different classes of
persons or classes of matters; and

arrange for the provision of duty lawyer services at sittingsin the
State of such courts and tribunals as the Commission considers
appropriate; and

endeavour to secure the services of language interpreters,
marriage counsellors, welfare officers and other appropriate
persons to assist legally assisted persons in connection with
matters in respect of which they are provided with legal
assistance; and

encourage and permit law students to participate, so far as the
Commission considers it practicable and proper to do so, on a
voluntary basis, under professional supervision, in the provision
of legal assistance by officers of the Commission.
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(2) The Commission shall—

(@) make recommendations to the Minister with respect to any
reforms of the law the desirability for which has come to its
attention in the course of the performance of its function; and

(b) initiate and carry out educational programs designed to promote
an understanding by the public, and by sections of the public who
have special needs in this respect, of ther rights, powers,
privileges and duties under the lawsin force in the State.

(3) Subject to and under any agreement or arrangement made between
the Commonwealth and the State, the Commission may provide financia
assistance to community legal centres and voluntary legal aid bodies in the
State in respect of the provision of legal assistance.

(4) In the performance of its function, the Commission shall have regard
to the amount of moneys for the time being standing to the credit of the
Fund and of any moneys likely to be received by the Commission for the
purposes of the Fund.

Appearance by Commission to assist Court
11A.(1) Where—

(@) aperson is acquitted of a charge of an offence or discharged in
respect of an offence in a proceeding; and

(b) the Attorney-General refers a point of law arising out of that
proceeding to the Court of Appeal for its consideration and
opinion under section 669A (2) of the Criminal Code; and

(c) no appearanceis made by or on behalf of the person mentioned in
paragraph (a) in the Court of Appea upon that reference;

the Commission may appear on its own behalf upon the reference and
provide such assistance to the Court by way of argument as the Court thinks
fit.

(2) In providing the assistance the Commission is taken to be performing
its function.
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Guiddinesfor allocation of work

12. The Commission shall determine guidelines for the allocation of
work between officers of the Commission and private legal practitioners
having regard to the following considerations—

(@

(b)

(©)

(d)

()

the need for legal services to be readily available and easily
accessible to disadvantaged persons;

the need to make the most efficient use of the moneys availableto
the Commission;

in relation to proceedings other than prescribed criminal
proceedings—the desirability of enabling a legaly assisted
person, so far asis practicable, to obtain the services of the lega
practitioner of the person’s choice;

the desirability of maintaining the independence of the private
legal profession;

the desirability of enabling officers of the Commission to utilise
and develop their expertise and maintain their professional
standards by conducting litigation and doing other kinds of
professional legal work.

Guidelinesfor provision of assistance

13. The Commission shall determine, and make known to the public,
guidelinesto be applied—

@

(b)

(©)

(d)

in the application of section 26(4) for the purpose of determining
whether a person requiring legal advice should be required to
make an application for legal assistance; and

in the application of section 29 for the purpose of determining
whether legal assistance may be provided to a person under this
Act; and

in determining whether the granting of legal assistanceto aperson
will be subject to conditions referred to in section 32(1) and (2)
and the nature of the conditions; and

in determining the amount of costs or disbursements or interest
that will be required to be paid to the Commission under section
34A(1) and (3); and
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(e) in determining the extent (if any) to which the Commission will
pay costs awarded against a legally assisted person in any
proceeding.

Professional conduct by officers of Commission

14.(1) An officer of the Commission, when practising as, or performing
any of the functions of, a solicitor, or exercising a right of audience in a
court or before atribunal, in pursuance of this Act—

(@) shall observe the same rules and standards of professional
conduct and ethics as those that a private legal practitioner is, by
law or the custom of the legal profession, required to observe in
the practice of the officer’ s profession; and

(b) is subject to the same professional duties as those to which a
private legal practitioner is subject, by law or the custom of the
legal profession, in the practice of the officer’s profession.

(2) The like privileges as those that arise from the relationship of client
and solicitor acting in a professional capacity and in the course of
professional employment shall arise between a person who has applied for
legal assistance, or to whom legal assistance is being provided, under this
Act and a statutory officer or a member of the staff of the Commission
when that statutory officer or member practises as, or performs any of the
functions of, a solicitor for the person in pursuance of this Act.

(3) For the purposes of the application of subsection (1) in respect of an
officer of the Commission who is practising as, or performing any of the
functions of, a solicitor, or is exercising a right of audience in a court or
before atribunal, in the State on behalf of alegally assisted person—

(@) if there are no Assistant Directors—

(i) the Director shal be deemed to be a solicitor lawfully
practising on the Director’s own account in the State and
retained by the person to act on the person’s behalf; and

(i) the members of the staff of the Commission shal be
deemed to be employed by the Director; or

(b) if thereisan Assistant Director or there are Assistant Directors—

(i) the Director and the Assistant Director or Assistant Directors



21
Legal Aid Act 1978

shall be deemed to be afirm of solicitorslawfully practising
in partnership in the State and retained by the person to act
on the person’s behalf; and

(i) the members of the staff of the Commission shal be
deemed to be employed by that firm.

PART 3—ESTABLISHMENT AND FUNCTIONS OF
LEGAL AID COMMITTEES

Establishment of Committees

15. For the purposes of this Act, there shall be such Lega Aid
Committees as the Commission, by resolution, establishes under this Part.

Constitution of Committees

16.(1) Each Legal Aid Committee shall consist of the Director and such
number of appointed members (not being less than 3 in number) as the
Commission, by resolution, appoints.

(2) The Director shall be, ex officio, a member of each Legal Aid
Committee.

(3) The Commission may appoint as a member of a Lega Aid
Committee 1 person who isnot alegal practitioner.

(4) The members of aLega Aid Committee, other than the Director and
any person appointed under subsection (3), shall be private legal
practitioners.

(5) Subject to subsection (6), the Director may appoint another officer of
the Commission to be the Director’s deputy, or may appoint other officers
of the Commission to be the Director’ s deputies, in relation to the Director’s
membership of Legal Aid Committees or of a specified Legal Aid
Committee or specified Legal Aid Committees.

(6) An officer of the Commission is not eligible to be appointed as the
deputy, or as a deputy, of the Director under subsection (5) unless the
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officer isalegal practitioner and, where the officer is a solicitor, the officer
holds a current practising certificate.

(7) In the event of the absence of the Director from a meeting of a Legal
Aid Committee, the deputy of the Director, or, if there is more than 1
deputy, 1 of the deputies, whose appointment relates to that Committee, is
entitled to attend that meeting and, while so attending, shall be deemed to be
amember of the Committee.

(8) The performance of the functions, or the exercise of the powers, of a
Lega Aid Committee is not affected because of there being a vacancy or
vacancies in the membership of the Committee or the subsequent discovery
of adefect in the appointment of amember or in the case of the Director, of
adeputy of the Director.

Functions of Committees
17.(1) Thefunctions of aLega Aid Committee are—

() to decide applications for legal assistance coming before the
Committee; and

(b) to decide any other matters coming before the Committee under
this Act.

(2) A Lega Aid Committee may do all things necessary or convenient to
be done for or in connection with the performance of its functions.

PART 4—OFFICERS OF COMMISSION

Director and Assistant Directors
18.(1) There shall be a Director of Legal Aid.
(2) The Director shall be appointed by the Governor in Council.

(3) The Governor in Council may appoint such number of Assistant
Directors of Legal Aid as the Governor in Council thinks fit to assist the
Director in the performance of the Director’ s functions under this Act.

(4) The Director and the Assistant Directors shall be persons nominated
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by the Commission.

(5) The Commission shall designate 1 of the Assistant Directors as
Public Defender.

Qualificationsfor appointment

19. A person is not eligible for appointment as a statutory officer of the
Commission unless the person is a legal practitioner, or is entitled to
admission asalegal practitioner, and has had, in this State or el sewhere, not
lessthan 5 years experience as alegal practitioner.

Duties of Director and Assistant Directors

20.(1) The Director who shall be the chief executive officer of the
Commission shall—

(@) subject to the Commission, administer the scheme of legal
assistance established by this Act; and

(b) be responsible to the Commission for the provision of lega
servicesto assisted persons as and when required by or under this
Act and the arrangement and supervision of the provision of such
services by legal practitioners who are members of the staff of the
Commission.

(2) The Director shall, as and when required by the Commission furnish
reports with respect to the policy the Director is pursuing, or proposes to
pursue, in the exercise or discharge of the Director’s powers and functions
under this Act.

(8) The Commission may issue directions to the Director on matters of
policy and the Director shall observe and carry out the directions given.

(4) An Assistant Director shall perform such duties in relation to the
management of the affairs of the Commission as the Director directs.

Staff of Commission

21.(1) The Commission may employ as members of the staff of the
Commission such persons as it considers necessary to enable it to properly
perform its function.
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(2) Members of the staff of the Commission shall be under the direction
of the Director and shall perform such duties as may be assigned by the
Director.

(3) The Commission, aLegal Aid Committee or a statutory officer of the
Commission may require an officer of the Commission to furnish it or the
statutory officer with such information in the possession of the officer or to
which the officer has access relevant to provision of legal assistance to any
person under this Act or, where legal services are being provided by the
Commission to alegally assisted person, relevant to the claim, proceeding
or matter in respect of which the legal assistance is being provided as the
Commission, the Legal Aid Committee or, as the case may be, the statutory
officer of the Commission considers necessary for the purposes of enabling
it or the statutory officer to exercise or discharge the statutory officer’ sor its
functions under this Act and such information may be given despite any
privilege arising between the officer of the Commission and a person for
whom legal services are being performed by way of legal assistance under
thisAct.

Delegation

22.(1) The Director may, either generally or as otherwise provided by the
instrument of delegation, by writing signed by the Director, delegate to
another officer of the Commission any of the Director’s powers under this
Act, other than this power of delegation.

(2) A power so delegated, when exercised by the delegate, shal, for the
purposes of this Act, be deemed to have been exercised by the Director.

(3) A delegation under this section does not prevent the exercise of a
power by the Director.

Rights of officers of Commission in respect of legal practice

23.(1) A statutory officer of the Commission shall not perform any
functions under this Act unless the statutory officer is a legal practitioner
and, if a solicitor, unless the statutory officer holds a current practising
certificate.

(2) Subject to subsection (5), a member of the staff of the Commission
shall not perform any functions of a solicitor under this Act unless the
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person holds a current practising certificate.

(3) Subject to subsections (1) and (10), a statutory officer of the
Commission is entitled to practise as a solicitor, and to perform the
functions of a solicitor, in the State and in any court of the State and has a
right of audience in any court of the State.

(4) Subject to subsection (10), a member of the staff of the Commission
who holds a current practising certificate has such rights to practise as a
solicitor, and such rights to perform the functions of a solicitor, in the State,
and such rights of audience in any court of the State, as the person would
have if the Director were a solicitor lawfully practising on the Director’s
own account in the State and the member of the staff were employed by that
solicitor.

(5) Subject to subsection (11), an officer of the Commission whose
name ison the Roll of Barristers of the Supreme Court is entitled to practise
as abarrister, and to perform the functions of a barrister, in the Stateand in
any court of the State.

(5A) Such an officer is entitled to exercise right of audience as both
barrister and solicitor in any court of the State.

(6) In practising as a solicitor or performing any of the functions of a
solicitor in pursuance of this section—

(8) a statutory officer of the Commission has al the rights and
privileges of a solicitor practising on the solicitor’s own account;
and

(b) amember of the staff of the Commission has all the rights and
privileges of a solicitor employed by a person practising as a
solicitor on the person’s own account.

(7) In appearing for alegally assisted person in aproceeding in a court or
before a tribunal in pursuance of this section, an officer of the Commission
has the same protection and immunity as a barrister has in appearing for a
party in aproceeding in that court or before that tribunal.

(8) The preceding provisions of this section have effect only for the
purposes of the performance by the Commission of its function.

(9) Nothing in this section affects any right to practise as a barrister or
solicitor or perform the functions of a barrister or solicitor, or any right of
audience in a court or before a tribunal, that an officer of the Commission
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has apart from this section.

(10) Section 6 of the Queensland Law Society Act 1952 appliesto and in
relation to officers of the Commission who are solicitors within the
meaning of that Act in like manner as it applies to and in relation to other
persons who are solicitors within the meaning of that Act.

(11) The provisions of any law, written or unwritten, relating to the
conduct of barristers apply to officers of the Commission who are barristers
within the meaning of those provisionsin like manner as they apply to any
other persons who are barristers within the meaning of those provisions.

Solicitor on therecord
24.(1) Where—

(& in any proceeding, a document is required or permitted to be
signed by a solicitor for a party to the proceeding who isalegally
assisted person; and

(b) legal services are being provided to the legally assisted personin
relation to the proceeding by an officer of the Commission;

the signature of the Director, or of an officer of the Commission authorised
in writing by the Director to sign documents on behalf of the Director for
the purposes of this section, shall be deemed to be the signature of a
solicitor for that party.

(2) For the purposes of this section, it is sufficient if the Director or
officer signs a document with the words ‘' Legal Aid Office (Qld)’.

(3) In any proceedings, a document purporting to be signed under this
section shall be taken to be so signed by a person authorised to do so, unless
the contrary is proved.

PART 5—PROVISION OF LEGAL ASSISTANCE BY
COMMISSION
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Bringing services of Commission to public notice

25.(1) The Commission may, by public advertisement or otherwise,
bring the services made available by the Commission to the attention of the
public and any officer of the Commission may, in the course of the
performance of the officer’s duties, bring those services to the attention of
the public or to the attention of particular persons.

(2) A justice taking an examination of witnessesin relation to a charge of
an indictable offence shall advise the defendant of the availability of legal
assistance under this Act and of the requirements prescribed with respect to
an application for that assistance—

(@) if the examination is a prescribed criminal proceeding—before
commencing to take the examination; and

(b) in every case—upon committal of the defendant for trial or
sentence.

Application for legal assistance

26.(1) An application for legal assistance, other than legal assistance
consisting of the giving of legal advice or the provision of duty lawyer
services—

(@ shal be made to the Commission in writing and shall be
substantially in accordance with a form approved by the
Commission; and

(b) shal contain such information asis required by that form; and

(c) inthe case of an application for legal assistance in respect of a
prescribed crimina proceeding, shall be made—

(i) if the proceeding is to be heard after the applicant’s
committal to a sittings of a court or tribunal—not less than
14 days before the commencement of the sittings; and

(if) if the application is made pursuant to a recommendation
made by a court or tribunal under section 36A that the
applicant be provided legal assistance—not more than 14
days after the recommendation; and

(iii) in any other case—not less than 14 days before the
commencement date of the proceeding.
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(2) The Commission may, in special circumstances, treat an application
that does not comply with all the requirements of subsection (1) as having
been duly made.

(3) An applicant for legal assistance to which subsection (1) applies shall
furnish to the Commission such declarations, certificates and other
documents as the Commission requires for the purpose of enabling a
decision to be made as to whether legal assistance should be granted in
respect of the application.

(4) Wherelegal adviceisbeing provided to a person under this Act and it
appears to an officer of the Commission or a private legal practitioner that
the legal advice required by the person is likely to be of a substantial or
continuing nature, the officer or legal practitioner may require the person to
make an application for legal assistance under subsections (1) and (3) and,
where such a requirement is made, those subsections and sections 29(1) to
(2C) and (3), 32 and 36(2) apply in relation to the application.

(5) The Commission may distribute to private legal practitioners
application forms for completion by persons wishing to apply for legal
assistance.

Deter mination of applicationsfor legal assistance

27.(1) An application for legal assistance shall, in accordance with the
directions of the Commission, be decided by aLega Aid Committee, by the
Director or by another officer of the Commission authorised by the Director
to decide applications for legal assistance.

(2) The Commission shall give directions as to—

(a) the classes of casesin which applications for legal assistance are
to be decided by a Legal Aid Committee; and

(b) the classes of cases in which such applications are to be decided
by officers of the Commission.

(3) Where a Legal Aid Committee or an officer of the Commission
decidesto grant an application for legal assistance, the Committee or officer
shall also decide, in accordance with guidelines determined by the
Commission in pursuance of sections 12 and 13—

(@) whether the legal assistance should be provided by making
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available the services of aprivate legal practitioner or whether the
legal assistance should be provided by making available the
services of an officer of the Commission; and

(b) the nature and extent of the legal assistance to be provided; and

(c) any conditions referred to in section 32(1) and (2) to which the
provision of the legal assistance shall be subject.

(4) The Director shall ensure that each Legal Aid Committee is provided
with such assistance asit requires for the purpose of the performance of its
functions under this Act.

(4A) Despite subsection (1), the Commission may direct that—
(@) aprescribed application or prescribed applications; or
(b) aprescribed decision or prescribed decisions;

be referred to it for its consideration and the application or decision, as the
case may be, shall on the making of the direction be deemed to be referred
accordingly.

(4B) Where a matter is referred to the Commission under subsection
(4A), the Commission may, despite subsection (1)—

(8 inacaseto which subsection (4A)(a) applies—
(i) grant the application for legal assistance and determine—

(A) the nature and extent of the legal assistance to be
provided; and

(B) any conditions referred to in section 32(1) and (2) to
which the provision of the legal assistance shall be
subject; and

(C) whether the legal assistance is to be provided by
making available the services of a private lega
practitioner or by making available the services of an
officer of the Commission; or

(ii) refuse to provide legal assistance of the nature, or to the
extent applied for; or

(iii) refuseto provide lega assistance; or
(b) inacaseto which subsection (4A)(b) applies—
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(i) suspend the provision of the legal assistance pending the
completion of such investigationsin respect of the matter as
the Commission deems appropriate; or

(if) terminate the provision of legal assistance; or
(iii) alter the nature or extent of the legal assistance; or

(iv) make the provision of the legal assistance subject to any
conditions referred to in section 32(1) and (2); or

(v) dter any condition to which the provison of the lega
assistanceis subject.

(4C) A decision of the Commission under subsection (4B) shall not be
varied except by the Commission and shall not be subject to review under
Part 6.

(4D) In subsection (4A)—

“prescribed application” means an application for legal assistance under
this Act made—

(@) by aspecified person or a person who is a member of a specified
class of person; or

(b) inrelation to aspecified matter or amatter included in a specified
class or kind of matter;

“prescribed decision” means a decision to provide legal assistance under
this Act—

() to aspecified person or a person who is a member of a specified
class of person; or

(b) inrelation to aspecified matter or amatter included in a specified
class or kind of matter.

(4E) For the purposes of subsection (4A) or (4D), a direction may be
given generdly or inrelation to a particular case.

(4F) For the purposes of the definitions “ prescribed application” and
“prescribed decision” in subsection (4D) and without limiting the
generality of this subsection, matters may be specified according to
the nature or extent of the legal assistance applied for or that is being
or may be provided, as the case may be.

(4G) In subsection (4D)—
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“specified” means specified by a direction of the Commission for the
purposes of that subsection.

(5) For the purpose of deciding an application for legal assistance, the
Commission, aLega Aid Committee or an officer of the Commission may
make such inquiries and obtain such advice (including the opinion of
counsel) and reports as the Commission, Committee or officer considers
desirable.

(6) The cost of making such inquiries or obtaining such advice or reports
shall be paid—

(@ if the Commission, Committee or officer so determines—by the
applicant for the legal assistance; or

(b) inany other case—out of the Fund.

Termination or variation of legal assistance

28.(1) A decision (being a decision by a Legal Aid Committee or an
officer of the Commission) to provide legal assistance to a person under this
Act may be varied at any time so asto—

(@) terminatethe provision of the legal assistance; or
(b) dter the nature or extent of the legal assistance; or

(c) make the provision of the legal assistance subject to a condition
under section 32; or

(d) ater acondition to which the provision of the legal assistanceis
subject under section 32;

and may be so varied—

(e) in a case where the decison was made by a Legal Aid
Committee—by such a Committee; or

(f) in a case where the decision was made by an officer of the
Commission—by the Director or by an appropriate officer of the
Commission in accordance with arrangements made or approved
by the Director.

(2) Where adecision to provide legal assistanceis brought before aL egal
Aid Committee, the Director or an appropriate officer of the Commission
with a view to the possible exercise of powers conferred by this section on
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such Committee, Director or appropriate officer, as the case may be, the
Committee, Director or appropriate officer may, if it or the Director or the
appropriate officer considersit proper so to do, suspend the provision of the
legal assistance pending the completion of such investigations in respect of
the matter as the Committee, Director or appropriate officer, as the case may
be, deems appropriate.

Circumstancesin which legal assistance may be provided

29.(1) Subject to this section, legal assistance, other than legal assistance
consisting of the giving of legal advice or the provision of duty lawyer
services, may be provided to a person under thisAct if, and only if—

(@) the personisin need of that legal assistance by reason that the
person is unable to afford the cost of obtaining from private legal
practitionersthelegal servicesin respect of which legal assistance
Is sought; and

(b) it is reasonable in al the circumstances to provide the legal
assistance.

(2) In the making of a decision whether a person is in need of legal
assistance by reason that the person is unable to afford the cost of obtaining
from private legal practitioners the legal services in respect of which the
legal assistance is sought, regard shall be had to all relevant matters,
including the following matters—

() the assets and income of the person;

(b) the cash that is readily available to the person or can be made so
avalable

(c) thedebts, liahilities and other financial obligations of the person;
(d) thecost of living in the locality in which the person resides;
(e) theability of—

(i) any spouse or de facto spouse of the applicant; and

(ii) any person of whom the applicant is a dependant; and

(iii) any spouse or de facto spouse of any person of whom the
applicant is a dependant;

to assist the applicant to obtain legal services from private legal
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practitioners having regard to all relevant matters including those
referred to in the other paragraphs of this subsection asthey apply
in relation to the spouse or other person in question;

(f) the cost of obtaining the legal services from private legal
practitioners,

(g) any other matter affecting the ability of the person to meet the cost
of obtaining the legal servicesfrom private legal practitioners.

(2A) If the person in question is a corporation, in addition to the matters
to which regard shall be had under the provisions of this subsection that are
relevant and applicable to a corporation, regard shall be had to those matters
that would be relevant if the application for legal assistance were made on
behalf of the persons who are the directors and members of the corporation.

(2B) Guidelines determined under section 29 may provide for the
exemption of a corporation or class of corporation from consideration of the
additional matters referred to in the preceding paragraph.

(2C) Without limiting the generality of the preceding provisions of this
subsection, in the case of a person other than a corporation, the value of any
interest the person may have in the dwelling house in which the person
resides shall not be taken into account as affecting the ability of the person to
meet the cost of obtaining the legal services from private legal practitioners.

(2D) Despite anything in subsections (2) to (2C), if the Commission, in
the special circumstances of the case, is of the opinion that, having regard to
the value of the interest of the person in the dwelling house in which the
person resides and such other matters referred to in subsections (1) to (2C)
and (3) asmay berelevant, it is not reasonable to provide legal assistanceto
a person in terms of the person’s application, the Commission may deal
with the application or any decision thereon to provide legal assistance asif
it were a matter referred to the Commission under section 27(4A)(a) or (b)
and a decision of the Commission under this subsection shall not be varied
except by the Commission and shall not be subject to review under Part 6.

(3 In the making of a decision whether it is reasonable in al the
circumstances to provide legal assistance to a person, regard shall be had to
al relevant matters, including—

() thenature and extent of any benefit that may accrue to the person,
to the public or to any section of the public from the provision of
the assistance or of any detriment that may be suffered by the
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person, by the public or by any section of the public if the
assistanceis not provided; and

(b) subject to paragraph (c), in the case of assistance in relation to a
proceeding in a court or before a tribunal—whether the
proceeding is likely to terminate in a manner favourable to the
person; and

(c) the desirability of an accused person in a prescribed criminal
proceeding consisting of—
(i) the trial or sentence of the person upon a charge of an
indictable offence; or
(i) a proceeding before a justice taking an examination of
witnesses in relation to an indictable offence with which the
person is charged,

being represented by a legal practitioner, whether or not the
proceeding is likely to terminate in a manner favourable to the
person; and

(d) any recommendation made by a court or tribunal under section
36A.

(4) Legal assistance shall not be provided under this Act to a person who
is not ordinarily resident in the State unless the assistance relates to—

(&) aproceeding in acourt, or before atribunal, in the State; or
(b) amatter arising under the law in forcein the State.

(5) Legal assistance shall not be provided under this Act to apersonin or
In connection with areview by a Review Committee under Part 6.

(6) In this section—

“dwelling house” meansthe building or structure, or part of the building or
structure, used for the purpose or principally for the purpose of
residence by the person in question or the person’s family.

Provision of legal assistancein terms of Convention

29A.(1) Despite anything in section 29, where moneys have been made
available by the Commonwedth to the Commission to enable the
Commission to perform in the State any of the obligations of the
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Commonwealth under the Convention it is competent to the Commission to
provide legal assistance for that purpose from those moneys.

(2) This section has no application until the Convention isratified by the
Commonweal th.

(3) In this section—

“the Convention” means the Convention on International Accessto Justice
adopted by the Hague Conference on Private International Law at its
fourteenth session and includes that Convention as subsequently
amended by an amendment that is accepted and ratified by the
Commonwealth.

Commission may assist person having interests adverseto the State
etc.

30. Legal assistance may be provided under this Act (including lega
assistance provided by making available the services of officers of the
Commission) to a person in relation to any proceeding or matter even
though the interests of that person are, or may be, adverse to the interests of
the State or the Commonwealth, the interests of an authority or body
established for a public purpose by or under a law of the State or the
Commonwealth or the interests of an incorporated company in which the
State, the Commonwealth or such an authority or body has an interest.

L egal advice and duty lawyer services

31.(1) The Commission may provide legal assistance under this Act by
way of—

(a) lega advice, other than lega advice mentioned in section 26(4); or
(b) theprovision of duty lawyer services,
to any person.

(2) Legal assistance to which subsection (1) applies may be provided free
of charge or subject to a condition that the person to whom the legal
assistance is to be provided pays to the Commission a fixed charge
determined by the Commission.

(3 In specia circumstances determined by the Commission legal
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assistance mentioned in subsection (1) shall not be provided to a person.

(4) Where the Commission arranges for the services of private legal
practitioners to be made available for the provision of legal assistance
consisting of legal advice to which subsection (1)(a) relates, then, if the
Commission so determines, such legal advice may be given by a private
legal practitioner whose name appears upon a list maintained under section
33 to such persons or classes of persons, in such circumstances and subject
to such terms and conditions as the Commission determines, without the
prior authority of the Commission, aLegal Aid Committee or an officer of
the Commission.

Conditionsimposed with respect to grant of legal assistance

32.(1) The granting under this Act of an application by a person for legal
assistance, other than legal assistance to which section 31(1) applies, may be
on the basis that the assistance will be provided subject to such conditions as
the Commission thinks fit, or in a case where a Legal Aid Committee or
officer of the Commission makes the decision to grant the application, as
that Committee or officer thinksfit.

(2) Without limiting the generality of subsection (1), conditions imposed
under that subsection may include—

(@) conditions under which legal assistance may be terminated; and

(b) conditions under which, if a specified event occurs, the legally
assisted person may be required to pay to the Commission the
whole or part of the expense incurred by the Commission in
providing assistance; and

(c) conditionsrequiring the legally assisted person to contributeto the
expense or a specified kind of expense incurred or to be incurred
by the Commission in providing the assistance; and

(d) conditions requiring that any property shall be charged or made
security for the payment to the Commission of any moneys that
the legally assisted person is or may become liable to pay to it.

(3) If under a condition to which the provision of legal assistance to a
person is subject, a contribution required to be made by the person is given
by or on the person’s behalf to a solicitor acting on the person’s behalf, the
solicitor shall deal with the contribution in accordance with directionsissued
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by the Commission.

(4) A condition imposed with respect to the provision of legal assistance
may be enforced against a person who is or has been a legally assisted
person in any court of competent jurisdiction by action as if it were a
condition of a contract entered by that person and any charge or security
given under a condition may be enforced in any manner that would be
available if the charge or security had been given inter partes

(5) Section 84 appliesin relation to proceedings authorised by subsection
(4) as it applies to proceedings for the recovery of any amount due to or
recoverable by the Commission under this Act.

(6) Without limiting this section, if under a condition to which the
provision of legal assistance is subject a contribution is payable by alegally
assisted person to asolicitor acting on the person’ s behalf, that solicitor with
the consent of the Director, may take proceedings in the solicitor’'s own
name to recover the contributions so payable.

Arranging for services of private legal practitioners

33.(1) For the purpose of facilitating the making of arrangements for the
services of privatelegal practitionersto be made availableto legally assisted
persons, the Commission shall cause to be prepared and maintained, and to
be made available to Lega Aid Committees, lists of private lega
practitioners who have notified the Commission that they are willing to act
as barristers, solicitors or conveyancers on behalf of legaly assisted
persons, whether generally, in particular classes of matters or in particular
courts or before particular tribunals.

(2) Subject to this section, the Commission may—

(@) refuse to include in the lists maintained under subsection (1) the
name of a private lega practitioner who has notified the
Commission that the legal practitioner is willing to act as a
barrister, solicitor or conveyancer on behalf of legaly assisted
persons; or

(b) remove the name of a private legal practitioner from the lists
maintained under that subsection; or

(c) suspend the name of a private legal practitioner from the lists
maintained under subsection (1) for a period determined by the
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Commission, either generally or with respect to any specified
classes of matters; or

(d) includethe name of aprivatelegal practitioner in theliststogether
with limitations as to the classes of matters in which the services
of that private lega practitioner will be sought by the Commission
for the purposes of this Act.

(2A) It shall be competent to the Commission under subsection (2) to—

(@ refusetoinclude in the lists maintained under subsection (1) the
nameof aprivatelegal practitioner becausethelegal practitioneris
the partner of a private legal practitioner whose name it has
refused to include in, or removed or suspended from, the lists; or

(b) remove the name of a private legal practitioner from the lists
maintained under subsection (1) because the legal practitioner is
the partner of a private legal practitioner whose name it has
removed from thelists; or

(c) suspend the name of a private legal practitioner from the lists
maintained under subsection (1) for a period either generally or
with respect to any specified classes of matters because the legal
practitioner is the partner of a private legal practitioner whose
name has been likewise suspended from the lists for that period.

(3) The Commission shall not refuse to include the name of a private
legal practitioner in the lists maintained under subsection (1), remove or
suspend the name of alegal practitioner from those lists, or includein those
lists limitations as to the classes of mattersin which the services of aprivate
legal practitioner will be sought by the Commission for the purposes of this
Act, unless the Commission has—

(8 givenwritten noticeto the private legal practitioner setting out the
reasons for the proposed refusal, removal, suspension or
limitation; and

(b) afforded the private legal practitioner a reasonable opportunity to
be heard in relation to the proposed refusal, removal, suspension
or limitation.

(3A) The Commission shall determine procedures applicable in relation
to hearings afforded to private legal practitioners under subsection (3)(b)
and may replace or vary those procedures.
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(3B) Upon being requested by any private legal practitioner to do so, the
Commission shall inform the legal practitioner of the procedures applicable.

(4) Where the Commission has—

(&) refused to include the name of a private legal practitioner in the
lists maintained under subsection (1); or

(b) removed or suspended the name of a private legal practitioner
from those lists; or

(c) includedinthoselists, inrelation to a private legal practitioner, a
limitation as mentioned in subsection (2)(c);

the private legal practitioner may, before the expiration of 6 months after
receipt of the notice given to the legal practitioner under subsection (3),
apply to the Supreme Court, by way of originating summons, for an order
directing the Commission to include the legal practitioner’s name in the
lists, to restore the legal practitioner’s name in the lists, or to remove the
limitation, as the case may be.

(5) Where an application is made to the Supreme Court under subsection
(4), the Court may—

(@ makethe order applied for; or

(b) postponethe making of the order applied for with liberty to apply;
or

(c) dismissthe application;

and, subject to subsection (6), the decision of the Court is final and
conclusive.

(6) Where an application (including a further application made in
pursuance of a previous application of this subsection) is dismissed, the
applicant may, at any time after the expiration of 6 months after the date of
the dismissal, make a further application for an order as mentioned in
subsections (4) and (5) appliesin relation to any such further application.

(7) In selecting a private legal practitioner whose services are to be sought
to be made available to a legally assisted person in a particular case, the
paramount considerations shall be the interests of the legally assisted person
and in relation to a proceeding other than a prescribed criminal proceeding,
so far asis practicable, any choice expressed by the legally assisted person
for the services of a particular private legal practitioner but, subject to those
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considerations, work shall be allocated among the private legal practitioners
whose names are on the lists maintained under subsection (1) in a manner
that is equitable having regard to the nature of their legal practices.

(8) Where a private legal practitioner who is a solicitor is performing
services for alegally assisted person and it appears to the practitioner that
the proper conduct of the matter requires the services of a barrister, such
barrister shall be selected by the practitioner from the lists maintained under
subsection (1) having due regard to the interests of the legally assisted
person and in relation to a proceeding other than a prescribed criminal
proceeding, so far as is practicable, any choice expressed by the legally
assisted person for the services of a particular barrister.

(9) A private legal practitioner performing services on behalf of alegally
assisted person shall not entrust the conduct of any part of the matter to
another person save—

() aprivate legal practitioner whose name is on the lists maintained
under subsection (1); or

(b) a person who is the lega practitioner’s partner, or who is
employed in the legal practitioner’s office;

not being in either case a person who the Commission has refused to
include in, or has removed or suspended from, the list maintained under
subsection (1).

(10) The selection of aprivate legal practitioner under subsection (7) does
not affect the right of the practitioner—

(a) torefuseinstructionsfor good reason; or

(b) subject to subsection (11), to engage aprivate legal practitioner as
agent; or

(c) subject to subsection (9), to entrust a matter or part of a matter to
another private legal practitioner on reasonable grounds.

(11) Except where there is good reason to the contrary, where a private
legal practitioner who is performing legal servicesin respect of any matter
for a legally assisted person entrusts the conduct of any such services to
another such practitioner in the State as agent, that practitioner shall be
selected by the first legal practitioner from the lists maintained under
subsection (1).



41
Legal Aid Act 1978

(12) A private legal practitioner selected under subsection (7) in relation
to a matter, if the legal practitioner is shown on a list maintained under
subsection (1) as amember of afirm, shall act in that matter in the name of
the firm.

(13) Without prejudice to the right of alegal practitioner to give up a
matter for good reason, a private legal practitioner may give up a matter in
which the legal practitioner is performing services on behalf of a legally
assisted person, if in the practitioner’s opinion, the legally assisted person
has required the matter to be conducted unreasonably so as to incur an
unjustifiable expense to the Fund or has required unreasonably that the
matter be continued.

(14) A private lega practitioner who has been selected to perform, is
performing, or has performed services for a legally assisted person in
respect of any matter, shall disclose to the Commission, an officer of the
Commission or to an appropriate Legal Aid Committee such information
that is within the practitioner’ s knowledge or to which the legal practitioner
has access relevant to the provision of services by way of legal assistanceto
that person or concerning the progress and disposal of that matter as is
considered necessary, and is required of the legal practitioner, by the
Commission, its officer or the Committee, as the case may be, for the
purpose of performing functions under this Act.

(15) A private legal practitioner may give to the Commission, an officer
of the Commission or to a Lega Aid Committee such information or
opinion as the legal practitioner considers may assist the Commission, its
officer or the Committee in the performance of functions under this Act
despite any privilege arising out of the relationship between the practitioner
and the legd practitioner’ s client.

(16) With respect to the disclosure or giving of any information or
opinion under subsection (14) or (15) it shal be deemed that the legally
assisted person or client concerned has waived any privilege or right that
might preclude such disclosure or giving.

(16A) No matter or thing done by a legal practitioner in good faith and
without negligence under subsection (14) or (15) shall subject the legal
practitioner concerned to any liability in respect of these subsections.

(17) Subject to subsections (14) to (16A), the relationship and, any
privilege or other right arising out of the relationship between a private legal
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practitioner and thelegal practitioner’ sclient shall not be affected by the fact
that the legal practitioner isperforming servicesfor alegally assisted person
under this Act.

(18) Where services are performed by a private legal practitioner for a
legally assisted person, thelegal practitioner shall not accept any payment in
respect of the performance of those services other than the payment or
payments to which the legal practitioner is entitled under section 10.

Maximum penalty—50 penalty units or imprisonment for 6 months.

(29) In determining the feesto be paid to private lega practitionersfor the
performance of services on behalf of legally assisted persons the
Commission shall consult the Fees Committee established under section
10B and shall take into account the recommendations of the Committee.

(20) Subject to subsection (19) the fees to be paid to private legal
practitioners for the performance of services on behalf of legally assisted
persons shall be such fees as the Commission in its discretion shall
determine.

(21) The Director may, in such classes of cases as the Commission
determines, refer to aLegal Aid Committee any accounts from private legal
practitionersin respect of fees, disbursements (including barristers’ fees) or
out-of -pocket expenses in connection with the provision of legal assistance
for the purpose of determining whether the amounts claimed are properly
payable.

(22) The Commission shall maintain a record containing particulars of
the number and type of matters deat with by specified private lega
practitioners under this Act and shall make the record available for
inspection on request by the Law Society or Bar Association.

(23) The Commission, in arranging for the services of private legal
practitionersto be made availableto legally assisted persons, may determine
such procedures to be observed by the legal practitioners as the
Commission considers necessary to ensure that legal assistanceis provided
in the most effective, efficient and economical manner.

(24) In this section a reference to performance of services for a legally
assisted person includes, where such services are performed by a solicitor,
acting indirectly for such person as agent for such person’s solicitor.
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Entitlement of legally assisted per son to costsin proceedings

34.(1) For the purposes of the making or enforcement of any order for
costs, or the determination of any entitlement to costs, in a proceeding
before a court or tribunal to which alegally assisted person is a party, or on
the taxation of costs payable to the legally assisted person under the terms of
any such order or determination, that person shall be deemed to be liable to
pay all professional costs ordinarily payable in respect of the legal services
provided to the person in or in connection with that proceeding and any
disbursements (including barristers fees) and out-of-pocket expenses
incurred in or in connection with the provision of those services.

(2) The circumstance of a party to a proceeding being a legally assisted
person does not affect the rights or liabilities of the legally assisted person or
any other party to the proceedings, or affect the principles on which the
discretion of a court or tribunal is ordinarily exercised, on the question of
COosts.

(2A) Costs may be awarded in favour of or against a person receiving
legal assistance as though the person were not alegally assisted person but
an order shall not be made by acourt or tribunal in respect of costsincurred
by an unassisted person in any proceedings in which, apart from this Act,
no order would be made for the payment of the unassisted person’s costs.

(3) On the taxation of costs payable under the terms of any judgment,
order or settlement of a proceeding or claim to alegally assisted person, no
item shall be disalowed in the case of a disbursement (whether for
barristers' fees or otherwise) merely because the amount has not been paid
prior to the taxation.

Entitlement of Commission to repayment of costs of legal assistance

34A.(1) Where in respect of any matter in relation to which lega
assistance has been provided under this Act to a person, the person’s
ownership of or entittement to property is preserved, or the person is
entitled to recover property, because of a judgment in proceedings or a
settlement or compromise, the person shall be liable to pay to the
Commission an amount equal to so much of the money value of the
property as the Director, having regard to guidelines determined by the
Commission under section 13(d), determines, but the amount so
determined shall not exceed the amount by which the sum of—
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(@) the ordinary professional costs (including solicitor and client
costs) of the legal services provided to the person in the matter in
respect of which legal assistance has been provided; and

(b) any disbursements (including barristers’ fees) and out-of-pocket
expenses incurred in connection with the provision of those
services;

exceeds the amount of the money value of any contribution made by the
person to the Commission under conditions to which the provision of the
legal assistance was subject.

(2) In determining the amount that a legally assisted person is liable to
pay under subsection (1) the Director shall have regard to—

(@ the money value of the property in respect of which the person’s
ownership or entitlement is preserved, or which is actually
recovered, because of the judgment, settlement, or compromisein
guestion; and

(b) any failure by the legally assisted person to take action to recover
property recoverable because of the judgment, settlement or
compromise in question, including any failure to comply with a
direction given to the person by the Director under subsection (7).

() The Commission may determine that interest shall be payable on an
amount that a legally assisted person is liable to pay to the Commission
under subsection (1) while it or part of it remains unpaid and where it does
so the interest shall—

(8 commence to be payable by the legally assisted person 30 days
after communication of the determination to the person; and

(b) be payable at the rate for the time being prescribed under section
73 of the Common Law Practice Act 1867 in respect of a
judgment of a court of record.

(4) Any amount outstanding of the amount that a person is liable to pay
to the Commission under subsections (1) and (3)—

(@ may be recovered by the Commission by action as for a debt in
any court of competent jurisdiction; and

(b) shall until payment be afirst charge in favour of the Commission
on any property such asisreferred to in subsection (1) in respect
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of which the person’s ownership or entitlement is preserved, or
which isactually recovered, because of the judgment or settlement
or compromise in question.

(4A) The Commission may enforce a charge created by the operation of
section 4(b) in any manner that would be available if the charge had been
given inter partes.

(4B) Except in the case of a transfer or conveyance to a bona fide
purchaser for value without notice, all conveyances and acts done to defeat,
or purporting to operate so as to defeat, such a charge shall be void as
against the Commission.

(5) Where property actually recovered by a legally assisted person in
respect of the matter in which the person was legally assisted comesinto the
possession or control of a solicitor acting on behalf of the person, the
solicitor shall retain possession or control of the property until the Director
has made a determination under subsection (1) and has notified the solicitor
in writing of the Director’s determination or until the Director consents
otherwise in writing.

(6) Where alegally assisted person isliable to pay to the Commission an
amount of money under this section and the solicitor for the person hasin
the solicitor’s possession moneys actually recovered by the person in the
matter in which the person was legally assisted, the solicitors shall pay to
the Commission out of the moneys or so far as they extend, the amount the
legally assisted person is so liable to pay.

(6A) The receipt given by the Commission in return for moneys paid to
it by a solicitor under this subsection shall constitute a discharge to the
solicitor in respect of the moneys.

(7) The Director may give directionsto alegally assisted person requiring
the person to take action specified in the directions to ensure that property
such as is referred to in subsection (1), that the legally assisted person is
entitled to recover because of the judgment, settlement or compromise in
question, is actually recovered by the person.

(8) If alegally assisted person refuses or fails to comply with directions
given under subsection (7), the director may by writing under the Director’s
hand direct the person to assign the person’ sright to recover the property in
guestion to the Commission within 21 days after the day on which the
directionisgiven.
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(9) If alegaly assisted person fails to comply with a direction under
subsection (8), the legally assisted person shall be deemed to have assigned
to the Commission the person’s right to recover the property in question at
the expiration of the period referred to in that subsection and afterwards for
the purpose of recovering the property, the Commission shall stand in place
of the legally assisted person and may use all the remedies and, if necessary,
the name of the legally assisted person in any proceeding whatsoever.

(10) A reference to a legaly assisted person includes a reference to a
person to whom legal assistance is provided under this Act but who, prior
to the finalisation of the matter in respect of which legal assistance is
provided, ceases to be arecipient of such legal assistance.

(11) An ex gratia payment made to alegally assisted person in relation to
any matter in respect of which legal assistance has been provided to the
person shall be taken to be an amount recovered by the person in respect of
the matter in which the legal assistance was provided.

(12) In this section—
“Judgment” includes any order;

“property” includesreal and personal property and any estate or interest in
any property real or personal, and any debt, and any thing in action,
and any other right or interest.

Variation of requirementswith respect to payment to Commission

34B.(1) In a case where the Director considers it appropriate to do so
having regard to the personal circumstances of a person liable to pay to the
Commission an amount of money under section 34A, the Director may
enter into an agreement with the person under which—

(@) theperson is permitted to use the amount or part of the amount to
acquire a property in which to reside and the payment of the
amount to the Commission is postponed; and

(b) the person having been so permitted to use the amount or part of
the amount to acquire a property in which to reside, is permitted
to dispose of that property and acquire in lieu of that property
another property in which to reside and the payment of the
amount or part of the amount to the Commission is further
postponed; and
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(c) theperson is permitted in any other case to postpone the payment
of the amount to the Commission for a stipulated period or to pay
the amount or part of the amount by instalments of stipulated
amounts over a stipulated period.

(2) In a case where the Director considers it is appropriate to do so
having regard to the personal circumstances of a person by whom or on
whose behalf there is paid any amount the person is liable to pay under
section 34A(1) and (3), the Director may enter into an agreement with the
person under which—

(@) the amount or part of the amount so paid is paid back to that
person by the Director for a stipulated purpose; and

(b) the amount so paid back is paid again to the Commission by the
person under stipulations of the agreement.

(2A) Moneys in the Fund paid to a person under this subsection shall be
taken to have been applied for a purpose within the meaning of section
44(d).

(83 The Commission may determine guidelines to be applied in
connection with the entering into of agreements by the Director under this
section, and where it does so, agreements entered into by the Director under
this section shall be under the guidelines.

(4) Before entering into an agreement with a person under this section
under which a person is permitted to use an amount that has been paid to the
Commission or that the person is liable to pay to the Commission for the
purpose of acquiring a property in which to reside, the Director shall be
satisfied that a charge or other appropriate and adequate form of security
subsists or is provided for, either under this Act or other provision of law or
by provision contained in the agreement, for better assuring the payment of
any outstanding amount the person is liable to pay the Commission under
section 34A or the agreement.

Payment by Commission of costs awarded against legally assisted
persons

35.(1) Where—

(@) lega assistance is provided under this Act to a person in relation
to aproceeding in acourt or before atribunal to which that person
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isaparty; and

(b) the court or tribunal makes an order in the proceeding directing
the legally assisted person to pay costs incurred by another party
to the proceeding;

either the legally assisted person or that other party may request the
Commission to pay to that other party on behalf of the legally assisted
person an amount representing the whole or a part of the costs that the
legally assisted person was so directed to pay.

(2) A request under subsection (1) shall be decided by the Director in
accordance with guidelines determined by the Commission.

(3) Subject to subsection (4), the Commission shall pay so much (if any)
of the amount requested to be paid as the Director considers just and
equitable for the Commission to pay.

(4) The Commission shall not pay an amount in respect of costs incurred
in aproceeding at first instance unlessit appears to the Commission that the
person who made the request will suffer substantial hardship if that amount
Is not paid by the Commission.

(5) Any amount paid by the Commission under this section shall be
deemed to have been paid by the legally assisted person.

(6) Where aperson islegally assisted in connection with part only of any
proceeding, the reference in this section to the costs of the other party in that
proceeding is a reference to so much of those costs asis attributable to that
part.

Notification of decisions
36.(1) Where adecision in relation to—
(@) theprovision of legal assistance to a person; or

(b) the amount that a legally assisted person is liable to pay to the
Commission under of section 34A(1); or

(c) theamount of any interest that alegally assisted personisliableto
pay to the Commission under of section 34A(3); or

(d) arequest made by a person to the Commission under section 35
in respect of the payment of costs;
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including a decision reconsidering or reviewing a previous decision, is made
under this Act, the Director shall, within 14 days after the decision is made,
communicate the decision to that person and shall, if requested to do so,
cause to be furnished to the person a short statement of the reasons for the
decision.

(2) The communication to a person of adecision referred to in subsection
(1), other than adecision in relation only to the provision of legal advice or
duty lawyer services, shall be effected—

(8 inacasewhere the matter to which the decision relates was dealt
with on behalf of the person by a private legal practitioner—by
giving to the private legal practitioner, or by sending to the private
legal practitioner by post to the address of the private legal
practitioner last known to the Commission, a document setting
out the terms of the decision and, where the decision was made
by a Lega Aid Committee or an officer of the Commission,
particulars of the right of the person to have the decision
reconsidered or reviewed under section 37; and

(b) inany other case—by giving such a document to the person or by
sending such a document to the person—

(i) by post to the address of the person last known to the
Commission; or

(ii) inany other way authorised by the person.

(3) Where alegally assisted person becomes a party to proceedings or a
party to proceedings becomes alegally assisted person, the solicitor for the
legally assisted person shall immediately serve all other parties with notice
in aform approved by the Commission that the person is alegally assisted
person and shall, if at any time afterwards any other person becomes a party
to the proceedings, immediately serve such a notice upon that person.

(4) A notice required to be served under subsection (3) may be served
either—
(8 by serving it personally on the person required to be served or that
person’ s solicitor; or
(b) by sending it by pre-paid post addressed—

(i) to the person required to be served at the person’s place of
residence or business; or
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(ii) tothat person’ssolicitor at the solicitor’s place of business;
last known to the person by whom it is sent; or

(c) if served together with any process of a court, by any mode of
service authorised by rules of court for service of that process.

Power of court or tribunal to recommend legal assistance

36A.(1) The court or tribunal in or before which a person appears in any
prescribed criminal proceeding, if it is of the opinion that special
circumstances exist, may recommend that the person be provided legal
assistance under this Act.

(2) An application by such a person for legal assistance shall be made
under section 26 and shall be dealt with under the provisions of this Part
relating to applications for legal assistance generaly.

PART 6—RECONSIDERATION AND REVIEW OF
DECISIONS

Reconsider ation of decisions

37.(1) Subject to section 41A(3), where a decision, other than a decision
of the Commission under section 27(4B), 29(2A) or 34A(3) or a decision
in relation only to the provision of legal advice or duty lawyer services to
which section 31 relates, has been made—

(@ refusing to provide legal assistance under this Act; or

(b) refusing to provide legal assistance under this Act of the nature, or
to the extent, applied for; or

(c) imposing a condition on the provision of legal assistance under
this Act or varying adversely to a legally assisted person a
condition so imposed; or

(d) terminating or suspending the provision of legal assistance under
this Act or altering adversely to a legally assisted person, the
nature or extent of legal assistance that is being provided to that
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person;
the person who applied for the legal assistance may, by notice in writing to
the Commission—

(e) inacase where the decision was made, in the first instance, by a
Legal Aid Committee—request that the decision be referred to a
Review Committee for review; or

(f) in a case where the decision was made by an officer of the
Commission—request that the decision be reconsidered by a
Legal Aid Committee.

(2) Subject to section 41A(3), where a decision has been made by the
Director—

() determining the amount that a legally assisted person is liable to
pay to the Commission under section 34A(1); or

(b) refusing to pay the whole or any part of any amount that a person
has, under section 35, requested the Commission to pay;

that person may, by notice in writing to the Commission, request that the
decision be referred to a Review Committee for review.

(3) Where a notice requesting that a decision (being a decision to which
subsection (1)(e) or (2) relates) be reviewed isreceived by the Commission,
the Commission shall comply with the request.

(4) Where a notice requesting that a decision (being a decision to which
subsection (I)(f) relates) be reconsidered isreceived by the Commission, the
decision shall be reconsidered by—

(@ alega Aid Committee; or

(b) where a statutory officer of the Commission is of the opinion that
a Lega Aid Committee cannot within the time available
reconsider the decision, by a statutory officer of the Commission;

in accordance with arrangements made or approved by the Director.

(4A) The Lega Aid Committee that, or the statutory officer of the
Commission who, reconsiders the decision may—

(i) confirm that decision; or

(if) vary that decision; or
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(iii) set asidethat decision and substitute its own decision for that

decision.
(5) Where a decision of an officer of the Commission is reconsidered
under subsections (4) and (4A), the person who requested the

reconsideration may, by notice in writing to the Commission, request the
Commission to refer—

(@ the decision confirmed or the decision as varied upon the
reconsideration; or

(b) the decision substituted for the decision the subject of the
reconsideration;

to a Review Committee for review and the Commission shall comply with
any such request.

(6) A request by a person for a reconsideration or review of a decision
shall be made before the expiration of 3 months after the person received
notice of the relevant decision or such longer period as the Commission, in
special circumstances, allows.

Establishment and constitution of Review Committees

38.(1) For the purposes of this Act, there shall be such Review
Committees as the Commission, by resolution, establishes under this Part.

(2) A Review Committee shall consist of—

(@ a private legal practitioner who is not a member of the
Commission; and

(b) a Commissioner who is a legal practitioner or an officer of the
Commission who is a legal practitioner and, where the
Commissioner or officer is a solicitor, the holder of a current
practising certificate; and

(c) aperson, not being aprivatelega practitioner, aCommissioner or
an officer of the Commission, who has qualifications or
experience relevant to the performance of the function of a
Review Committee.
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Appointment of members of Review Committees

39.(1) The members of a Review Committee shall be appointed by the
Commission.

(2) The Commission shall appoint amember of each Review Committee
to be President of that Committee.

(3) The Commission may appoint as a deputy of a member of a Review
Committee—

(@ inthe case of amember referred to in section 38(2)(a)—a private
legal practitioner; and

(b) in the case of a member referred to in section 38(2)(b)—a
Commissioner who is a legal practitioner or an officer of the
Commission who is a legal practitioner and, where the
Commissioner or officer is a solicitor, the holder of a current
practising certificate, according as the member whose deputy is
being appointed is a Commissioner or an officer of the
Commission; and

(c) in the case of a member referred to section 38(2)(c)—a person,
not being a private legal practitioner, a Commissioner or an
officer of the Commission, who has qualifications or experience
relevant to the performance of the function of a Review
Committee.

(4) In the event of the absence of a member of a Review Committee
from a meeting of the Review Committee, the deputy of that member is
entitled to attend the meeting and, while so attending, shall be deemed to be
amember of the Review Committee.

(5) The performance of the function of a Review Committee is not
affected because of there being a vacancy in the membership of the
Committee or the subsequent discovery of a defect in the appointment of a
member or a deputy of a member.

(6) Thevalidity of anything done by a person as a deputy of amember of
a Review Committee shall not be called in question on the ground that the
occasion for the person so acting has not arisen or that the person’s
appointment has ceased to have effect.
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Function of Review Committee
40. The functions of a Review Committee are—
() to review decisions referred to the Review Committee under
section 37(3) or (5); and

(b) to bring to the notice of the Commission through the Director any
matter arising before the Review Committee or coming to its
knowledge that it considers is a proper matter to bring to the
Commission’s notice and to make such recommendations with
respect to the matter asit considers appropriate.

Decision of Review Committee

41.(1) A Review Committee that reviews a decision referred to it under
section 37(3) or (5) shal, inwriting—
(@ confirm that decision; or
(b) vary that decision; or
(c) set aside that decision and substitute its own decision for that
decision.
(3) A Review Committee shall cause a copy of its decision to be sent to
the person who requested the review and to the Commission.

(4) A Review Committee shall, if requested to do so by the person who
requested the review, cause a short statement in writing of the reasons for
the decision to be sent to the person.

(5) Subject to section 41A, the decision of a Review Committee shall be
final and conclusive.

Review by Commission

41A.(1) Despite any other provision of this Act, where a decision has
been made under this Act by an officer of the Commission, a Legal Aid
Committee or a Review Committee in respect of an application for legal
assistance, the Commission may, of its own motion, make a
determination—

(@ confirming that decision; or
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(b) varying that decision; or

(c) setting aside that decision and substituting its own decision for
that decision.

(2) A determination of the Commission made under subsection (1) shall
be final and conclusive.

(3) It is not competent—

(@ toalega Aid Committeeto review adecision of an officer of the
Commission; or

(b) to aReview Committee to review a decision of an officer of the
Commission or of aLegal Aid Committee;

In respect of an application for legal assistance where a determination has
been made by the Commission under subsection (1) in respect of that
decision.

(4) The Commission may exercise the power given to it by thissectionin
such cases and on such occasions as to it seem appropriate and nothing in
this Act shall be construed as—

(@) conferring upon any person aright to appeal to the Commission
in relation to any decision made under this Act, or to have referred
to the Commission any decision made under this Act, for the
purpose of the Commission exercising its power under this
section; or

(b) imposing upon the Commission a duty to consider the exercise
of, or to exercise, its power under this section in any particular
case.

PART 7—FINANCES OF COMMISSION

Establishment of Fund

42.(1) There is established by this section a fund to be known as the
Legal Aid Fund.

(2) The Fund shall consist of—



56
Legal Aid Act 1978

(@ moneys paid to, or recovered by, the Commission under this Act
(other than moneys received or held by the Commission upon
trust); and

(b) moneys paid to the Commission in pursuance of the Legal
Assistance Act 1965 or any other Act; and

(c) moneys paid to the Commission, being moneys appropriated by
Parliament for the purposes of the Commission; and

(d) moneys made available by the Commonwealth for the purpose of
the provision of legal assistance; and

(e) any other moneys paid to the Commission for the purpose of the
provision of legal assistance or otherwise for the purposes of the
Fund; and

(f) income derived from the investment of moneys forming part of
the Fund.

(3) The Fund shall be controlled and administered by the Commission.

Bank accounts

43.(1) The Commission may open and maintain an account or accounts
with a bank or banks in the State and shall maintain at all times at least 1
such account.

(2) The Commission shall pay all moneys received by it into an account
referred to in this section.

(3) Payment of moneys (other than moneys received or held by the
Commission upon trust) into an account referred to in this section shall be
deemed to be payment of those moneys into the Fund.

(4) The Commission shall ensure that any moneys received or held by
the Commission upon trust are paid into an account that does not, or
accounts that do not, contain any moneys of the Commission not held upon
trust.

Application of Fund
44. Moneys in the Fund shall be applied only—
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(@ inthe discharge of obligations and liabilities of the Commission
arising in or in connection with the provision of legal assistance
under this Act; and

(b) inthe payment of administrative costs and expenses incurred by
the Commission in the provision of legal assistance including—

(i) the costs and expenses of providing premises, furniture and
equipment; and

(if) salaries, wages and other payments to or in respect of the
Director and other officers of the Commission; and

(c) in the payment of other remuneration and allowances payable
under this Act; and

(d) for such other purposes as are necessary in order for the
Commission to properly exercise and perform its powers and
function under this Act.

Return in respect of moneys held in trust where person beneficially
entitled not identified or located

44A.(1) Not later than the last day of October in each year the
Commission shall lodge with the Director-General a return in writing
setting out particulars of all moneys held by it on the last day of September
in the year in question in trust for persons whom the Commission cannot
identify or locate.

(2) The return shall provide information in respect of each case as to the
circumstances under which the moneys came into the hands of the
Commission and steps taken by it to identify or locate the person for whom
the moneys are held in trust.

(3) The Minister, if satisfied a person for whom moneys are held in trust
by the Commission cannot be identified or located and that reasonable
efforts have been made by the Commission to identify or locate the person,
may authorise the Commission to transfer the moneys from the account
wherein they are held in trust to the Fund.

(4) Moneys so transferred pursuant to the Minister’s authorisation shall
be applied under the provisions of this Act relating to the application of
moneys in the Fund.
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(5) If a person for whom moneys transferred to the Fund under
subsection (3) were held in trust by the Commission subsequently requests
payment of the money from the Commission, it shall pay to the person
from the Fund an amount equivalent to the amount that had been held in
trust for the person prior to its transfer to the Fund.

I nvestment

45.(1) Moneys standing to the credit of the Fund that are not immediately
required for the purposes of this Act may be invested by the Commission in
the following manner—

(@ inany of the Government securities of the Commonwealth or of
any of the States of the Commonwealth;

(b) onany interest bearing term deposit in any bank;

(c) ondepositin any savings bank;

(d) onthe security of acertificate of deposit issued by any bank;

(da) inor on the security of authorised bills of exchange;

(e) with any dealer in the short term money market, approved by the
Reserve Bank of Australia as an authorised dealer, who has
established lines of credit with that bank as alender of last resort;

(f) in any other investment or class of investment approved by the
Minister in writing.
(2) In this section—

“authorised bills of exchange” meansbills of exchange which are payable
on demand or not more than 200 days from the date on which they are
acquired by the Commission and which if bought for value by the
Commission would give the Commission as holder in due course a
right of recourse against a bank for an amount equal to the face value
of the hills.

Power to borrow with approval of Minister

46. The Commission may, with the approval of the Minister, borrow
moneys for the purpose of enabling it to carry on its functions under this
Act.
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Budget of Commission

47.(1) The Commission shal before the commencement of each
financial year adopt and present to the Minister a budget showing its
estimates of its revenue, including moneys to be made available by the
Commonwealth, and expenditure in respect of that financial year.

(2) A budget of the Commission shall be of no force or effect until it is
approved by the Minister.

(3) The Minister may amend a budget of the Commission in such away
asthe Minister thinks reasonable and shall amend it where necessary and in
any item so that it shall as nearly as possible balance for the financial year to
which it relates having regard to the moneys that are or may be paid to the
Commission in pursuance of any Act, appropriated by Parliament for the
purposes of the Commission or made available to the Commission by the
Commonwealth for the purpose of the provision of legal assistance and to
any other revenues or moneys available to or reasonably expected by the
Commission for that financial year.

(4) When the Minister has approved of a budget of the Commission, the
budget as approved, whether or not it has been amended under subsection
(3), shall be binding upon the Commission.

(5) If in the opinion of the Minister the circumstances so require, the
Minister may direct the Commission to adopt and present to the Minister as
soon as is reasonably practicable, a supplementary budget showing its
estimates of its revenue and expenditure in respect of such remaining part of
afinancia year asis specified in the direction.

(6) The provisions of this section and section 47A apply with al
necessary modifications to a supplementary budget and, upon its approval
by the Minister, the supplementary budget shall, as from the
commencement of the part of the financial year to which it relates, be and
become the budget of the Commission and this section and section 47A
shall be read and construed accordingly.

Observance of budget

47A.(1) Subject to subsection (2), the Commission shall confine its
disbursements throughout a financial year within the items and amounts
contained in its budget for that financia year as approved by the Minister.
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(2) If, during any financial year, it appears to the Commission that in the
circumstances that have arisen it is proper that the Commission make a
disbursement in that financial year that was not provided for in the budget
(asapproved) for that financial year or that exceeds the amount estimated in
respect of that disbursement in the budget (as approved) for that financial
year, the Commission may make the disbursement or excess disbursement
if the Commission, prior to making such disbursement or excess
disbursement—

() passes a resolution approving that the disbursement or excess
disbursement be made; and

(b) ensuresthat the budget as approved by the Minister will not then
be exceeded in total by the disbursement or excess disbursement.

(3 Nothing in section 47 or this section operates to prevent the
disbursement by the Commission of moneys made available by the
Commonwealth to the Commission to meet any shortfall between—

() theestimated expenditurein the budget for afinancia year; and
(b) theactua expenditurein that year;

in respect of the provision of legal assistance, the cost of which the
Commonwealth has undertaken to meet in accordance with arrangements
made with the Commission.

Proper accountsto be kept by Commission

48. The Commission shall cause to be kept, in such a manner as to
disclose the true position in regard to the accounts and to enable the accounts
to be conveniently and properly audited, proper accounts and records of the
transactions and affairs of the Commission (including transactions and
affairs relating to moneys held by the Commission upon trust) and shall do
all things necessary to ensure that all payments out of the Fund or out of
moneys held by the Commission upon trust are correctly made and
properly authorised and that adequate control is maintained over the assets
of, or in the custody of, the Commission and over the incurring of liabilities
by the Commission.
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Audit and financial statement

49.(1) The accounts and records of financia transactions of the
Commission (including transactions relating to moneys held by the
Commission upon trust) and records relating to assets of, or in the custody
of, the Commission shall be audited at |east once in each year by the person
or persons appointed under this section.

(2) The Auditor-General may appoint a person who holds, or persons
each of whom holds, a certificate of registration as a public accountant under
the Public Accountants Registration Act 1946 or an officer or officers of the
Department of the Auditor-General to be the auditor or auditors for the
Commission.

(3) Remuneration payable by the Commission in respect of each audit
shall be asfixed by the Auditor-General.

(4) An auditor appointed under this section—

(@) shall examine the accounts and records of the Commission and
shall immediately upon completion of the audit report to the
Auditor-General the result; and

(b) may require the Commission and any officer of the Commission
to produce to the auditor for the auditor’'s examination such
accounts, records, documents and papers of the Commission as
in the auditor's opinion are relevant to the audit of the
Commission’s accounts and may make such extracts of the
accounts, records, documents and papers of the Commission
produced to the auditor as the auditor thinks fit; and

(c) may require from the Commission and any officer of the
Commission such information and explanations in the possession

or within the knowledge of the Commission or officer or to
which it or the officer has access as the auditor considers
necessary for the purposes of the audit of the Commission’s
accounts.

(5) The Auditor-General shall in respect of an audit of the Commission’s
accounts and records have the powers conferred on the Auditor-General by
the Audit Act 1874 or any Act passed in substitution for that Act.
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(6) The Commission and any other person to whom a requisition is
directed under subsection (4) shall, so far as it or the person is able,
immediately comply with the requisition so directed to it or the person.

(7) The Commission shall, as soon as practicable after 30 June in each
year, prepare a financial statement in such form as the Minister approves
and including the certificate given under subsection (8).

(8) The Auditor-General or, as the case may be, the person or persons
appointed under subsection (2) shall certify whether the accounts and
records of the transactions and affairs of the Commission have been
properly kept and whether the financial statement referred to in subsection

(N—
(a) isinagreement with such accounts and records; and

(b) inthe opinion of the person or persons so certifying fairly sets out
the financial transactions for the period to which they relate and
shows atrue and fair view of the state of affairs at the close of the
period to which they relate.

(9) A person who contravenes subsection (6) is guilty of an offence.
Maximum penalty—4 penalty units.

PART 8—ADMINISTRATIVE PROVISIONS
RELATING TO COMMISSION

Divison 1—Commissioners

Tenure of office

50.(1) A Commissioner, other than the Director, holds office for the
period (not exceeding 3 years in any case) specified in the instrument of
appointment.

(2) A person who holds or has held office as Commissioner is eligible
for reappointment.
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Remuner ation and allowances

51. A Commissioner, other than the Director, shall be paid such
remuneration and such allowances as may be fixed by the Governor in
Council on the recommendation of the Minister.

Qualifications for appointment as President

52. A person is not eligible for appointment as the President of the
Commission unless the personisabarrister or asolicitor, or isentitled to be
admitted to practise as a barrister or a solicitor, and has engaged in practice
as a barrister or a solicitor, or a barrister and solicitor, in this State or
elsewhere, for aperiod of not lessthan 5 years.

Resignation

53. A Commissioner, other than the Director, may resign office by
writing under the Commissioner’ s hand delivered to the Minister.

Removal from office

54.(1) The Governor in Council may remove a Commissioner from
office for misbehaviour or physical or mental incapacity.

(2) If aCommissioner—

(8 becomes bankrupt, applies to take the benefit of any law for the
relief of bankrupt or insolvent debtors, compounds with creditors
or makes an assignment of remuneration for their benefit; or

(b) is absent, except by leave of the Minister, from 3 consecutive
meetings of the Commission; or

(c) isconvicted of an indictable offence for which the Commissioner
Is liable to be punished by imprisonment for 12 months or more;
or

(d) failsto comply with obligations under section 57;
the Governor in Council may remove the Commissioner from office.

(3) Subsections (1) and (2) do not apply to a Commissioner who is also
the Director.
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Acting President of the Commission

55.(1) The Minister, after consultation with the Commission, may
appoint a person who is eligible for appointment as President of the
Commission to act in the office of President—

(@ during avacancy in the office whether or not an appointment has
previously been made to the office; or

(b) during any period, or during all the periods, when the President is,
or is expected to be, absent from duty or from the State or is, for
any reason, unable to perform the duties of office;

but a person appointed to act during a vacancy shall not continue so to act
for more than 12 months.

(2) A person acting in the office of President of the Commission holds
office on such terms and conditions as the Minister determines.

(3) The Minister may at any time terminate an appointment under this
section.

(4) Where aperson is acting in the office of President of the Commission
under subsection (1)(b) and the office becomes vacant while that person is
SO acting, that person may continue to so act until the Minister otherwise
directs, the vacancy is filled or a period of 12 months elapses from the
occurrence of the vacancy, whichever first happens.

(5 A person appointed to act in the office of President of the
Commission may resign the person’s appointment by writing under the
person’s hand delivered to the Minister.

(6) Whilst a person is acting in the office of President in pursuance of an
appointment under subsection (1), the person has all the rights, powers and
privileges and is subject to al the duties, of the President of the
Commission.

(7) The validity of anything done by a person acting in the office of
President of the Commission shall not be called in question on the ground
that the occasion for the appointment had not arisen or that the appointment
had ceased to have effect or that the occasion for the person to act had not
arisen or had ceased.
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M eetings

56.(1) The Commission shall hold such meetings as are necessary for the
performance of its function.

(2) The President of the Commission may at any time convene ameeting
of the Commission.

(3) The President of the Commission, on receipt of a request in writing
signed by 3 Commissioners, shall convene a meeting of the Commission.

(4) At a meeting of the Commission, 4 Commissioners constitute a
quorum.

(5) The President of the Commission shall preside at al meetings of the
Commission at which the President is present.

(6) If the President of the Commission is not present at a meeting of the
Commission, the Commissioners present shall elect 1 of their number to
preside at that meeting and the person so elected shall preside accordingly.

(7) Questions arising at a meeting of the Commission shal be
determined by a mgjority of the votes of the Commissioners present and
voting.

(8) The Commissioner presiding at a meeting of the Commission has a
deliberative vote and, in the event of an equality of votes, also has a casting
vote.

(9) The Commission may regulate the conduct of proceedings at its
meetings asiit thinks fit and shall keep minutes of those proceedings.

Intereststo bedisclosed

57.(1) A Commissioner who has adirect or indirect pecuniary interest in
a matter being considered or about to be considered by the Commission
otherwise than as a member of, and in common with the other members of,
an incorporated company which consists of more than 25 persons and of
which the Commissioner is not a director, shall, as soon as possible after
the relevant facts have come to the Commissioner’ s knowledge, disclose the
nature of the interest at a meeting of the Commission.

(2) A disclosure under subsection (1) shall be recorded in the minutes of
the meeting of the Commission and the Commissioner shall not be present
during any deliberation of the Commission with respect to that matter.
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Division 2—Officers of Commission

Conditions of appointment

58.(1) A statutory officer of the Commission holds office for such
period, not exceeding 5 years, as is specified in the instrument of the
officer’ s appointment, but is eligible for reappointment.

(2) A statutory officer of the Commission holds office on such terms and
conditions (if any) in respect of matters not provided for by this Act as are
determined by the Governor in Council on the recommendation of the
Commission.

(3 A statutory officer of the Commission shall be paid such
remuneration and such allowances as the Commission determines with the
approval of the chief executive of the department within which this Act is
administered.

(4) The Commission may grant leave of absence to a statutory officer of
the Commission upon such terms and conditions as to remuneration or
otherwise as the Commission determines.

Resignation and removal from office

59.(1) A statutory officer of the Commission may resign the office by
writing under the officer’s hand delivered to the Commission.

(2) The Governor in Council may remove a statutory officer of the
Commission from office for misbehaviour or physical or mental incapacity.

(3) If astatutory officer of the Commission—

(@) isabsent from duty, except on leave granted by the Commission,
for 14 consecutive days, or for 28 days in any period of 12
months; or

(b) becomes bankrupt, applies to take the benefit of any law for the
relief of bankrupt or insolvent debtors, compounds with creditors
or makes an assignment of remuneration for their benefit; or

(c) isconvicted of anindictable offence for which the officer isliable
to be punished by imprisonment for 12 months or more; or
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(d) engages in practice as a barrister or solicitor, or engages in paid
employment, in contravention of section 60;

the Governor in Council may remove the officer from office.

Outside employment

60. Except in the performance of the duties of office or with the approval
of the Commission, a statutory officer or a member of the staff of the
Commission who is a legal practitioner shall not engage in practice as a
barrister or solicitor or engage in paid employment.

Acting appointments

61.(1) The Commission may appoint a person who is eligible for
appointment as a statutory officer of the Commission to act in the office of a
statutory officer of the Commission—

(& during avacancy in the office, whether or not an appointment has
previously been made to the office; or

(b) during any period, or during all periods, when the statutory officer
of the Commission is, or is expected to be, absent from duty or
from the State, or is, for any reason, unable to perform the duties
of office;

but a person appointed to act during a vacancy shall not continue so to act
for more than 12 months.

(2) A person acting in the office of a statutory officer of the Commission
holds office on such terms and conditions as the Commission determines.

(3) The Commission may at any time terminate an appointment under
this section.

(4) Where a person is acting in the office of a statutory officer of the
Commission under subsection (1)(b) and the office becomes vacant while
that person is so acting, that person may continue to act until the
Commission otherwise directs, the vacancy is filled or a period of 12
months elapses from the occurrence of the vacancy, whichever first
happens.

(5) A person appointed to act in the office of a statutory officer of the
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Commission may resign the appointment by writing under the person’s
hand delivered to the Commission.

(6) While the appointment of a person to act in the office of a statutory
officer of the Commission isin force, the person has al the rights, powers
and privileges, and is subject to all the duties, of the statutory officer of the
Commission.

(6A) A person appointed to act in the office of the Director, while the
appointment isin force, shall be a Commissioner.

(7) The validity of anything done by a person acting in the office of a
statutory officer of the Commission shall not be called in question on the
ground that the occasion for the appointment had not arisen or that the
appointment had ceased to have effect or that the occasion for the person to
act had not arisen or had ceased.

Termsand conditions generally

62.(1) The terms and conditions of employment of members of the staff
of the Commission are, subject to this Act, such as are determined by the
Commission with the approval of the chief executive of the department
within which this Act is administered.

(2) The Public Service Management and Employment Act 1988 does not
apply to or in relation to officers of the Commission.

Certain provisions of the Queensland Law Society Act 1952 and the
Costs Act 1867 not to apply to officers of Commission

63. Nothing in sections 10 to 11A and Part 3 of the Queensland Law
Society Act 1952 and the Costs Act 1867 appliesto or in relation to an officer
of the Commission in the officer’ s official capacity.



69
Legal Aid Act 1978

PART 9—ADMINISTRATIVE PROVISIONS
RELATING TO LEGAL AID COMMITTEES

Tenure of office

64. A member of a Legal Aid Committee other than the Director holds
office, subject to this Part, for a period of 1 year, but is €eligible for
reappoi ntment.

President etc. of Committee

65.(1) The Commission shall appoint 1 of the members of a Lega Aid
Committee other than the Director to be the President of the Committee.

(2) The Commission shall appoint 1 of the members of a Lega Aid
Committee (other than the Director and the member appointed as President)
to preside at meetings of the Committee at which the President is not
present.

Resignation

66. A member of a Legal Aid Committee other than the Director may
resign office by writing under the member's hand delivered to the
Commission.

Removal from office

67.(1) The Commission may remove a member of a Legal Aid
Committee other than the Director from office for misbehaviour or physical
or mental incapacity.

(2) If amember of aLega Aid Committee other than the Director—

(@) becomes bankrupt, applies to take the benefit of any law for the
relief of bankrupt or insolvent debtors or compounds with
creditors; or

(b) isabsent, except by leave of the President of the Committee from
3 consecutive meetings of the Committee; or
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(c) is convicted of an indictable offence for which the member is
liable to be punished by imprisonment for 12 months or more; or

(d) failsto comply with obligations under section 70;
the Commission may remove the member from office.

M eetings of Committee

68.(1) A Legal Aid Committee shall hold such meetings as are necessary
for the performance of its functions.

(2) The President of a Committee or the member of a Lega Aid
Committee appointed under section 65(2) may at any time convene a
meeting of the Committee.

(3) At a meeting of a Legal Aid Committee, 3 members of the
Committee constitute a quorum.

(4) The President of aLega Aid Committee shall preside at all meetings
of the Committee at which the President is present.

(5) If the President of aLegal Aid Committee is not present at a meeting
of the Committee, the member appointed under section 65(2) shall preside
or if both the President of a Committee and the member so appointed are
not present at a meeting of the Committee, the person appointed to preside
at the meeting by the members present at the meeting from among their
number shall preside accordingly.

(6) Questions arising at a meeting of a Lega Aid Committee shall be
determined by a mgjority of the votes of members of the Committee present
and voting.

(7) The member of aLegal Aid Committee presiding at a meeting of the
Committee has a deliberative vote and, in the event of an equality of votes,
also has a casting vote.

(8) A Lega Aid Committee may regulate the conduct of proceedings at
its meetings as it thinks fit and shall keep minutes of those proceedings.
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Remuner ation and allowances

69. Members of aLegal Aid Committee shall be paid such remuneration
and allowances in respect of the performance of their functionsas are fixed
by the Commission and approved by the Minister.

Intereststo bedisclosed

70.(1) A member of aLegal Aid Committee who has a direct or indirect
pecuniary interest in amatter being considered or about to be considered by
the Committee, otherwise than as a member of, and in common with other
members of, an incorporated company which consists of more than 25
persons and of which the member is not adirector, shall as soon as possible
after the relevant facts have come to the member’ s knowledge, disclose the
nature of the member’ sinterest at a meeting of the Committee.

(2) A disclosure under subsection (1) shall be recorded in the minutes of
the meeting of the Committee and the member shall not be present during
any deliberation of the Committee with respect to that matter.

PART 10—ADMINISTRATIVE PROVISIONS
RELATING TO REVIEW COMMITTEES

Tenure of office

71. A member of a Review Committee holds office, subject to this Part,
for aperiod of 1 year, but is eligible for regppointment.

Resignation

72. A member of a Review Committee may resign office by writing
under the member’ s hand delivered to the Commission.

Removal from office

73.(1) The Commission may remove a member of a Review Committee
from office for misbehaviour or physical or mental incapacity.
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(2) If amember of a Review Committee—

(@) becomes bankrupt, applies to take the benefit of any law for the
relief of bankrupt or insolvent debtors or compounds with
creditors; or

(b) isabsent, except by leave of the Commission, from 3 consecutive
meetings of the Review Committee; or

(c) is convicted of an indictable offence for which the member is
liable to be punished by imprisonment for 12 months or more; or

(d) failsto comply with obligations under section 76;

the Commission may remove the member from office.

Remuneration and allowances

74. Members of a Review Committee shall be paid such remuneration
and alowances in respect of the performance of their function as are fixed
by the Commission and approved by the Minister.

M eetings of Review Committee

75.(1) A Review Committee shall hold such meetings as are necessary
for the performance of its function.

(2) Mestings of a Review Committee shall be convened by the President
of the Committee or, if for any reason the President is unavailable, by
another member of the Committee.

(3) At a meeting of a Review Committee 2 members constitute a
quorum.

(4) The President of a Review Committee shall preside at al meetings of
the Review Committee at which the President is present.

(5) If the President of a Review Committee is not present at a meeting of
the Committee, the members present shall elect 1 of their number to preside
at that meeting and the member so elected shall preside accordingly.

(6) Questions arising at a meeting of a Review Committee shall be
determined by a majority of the votes of members of the Review
Committee present and voting.
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(7) The member of a Review Committee presiding at a meeting of the
Review Committee has adeliberative vote and, in the event of an equality of
votes, aso has a casting vote.

(8) A Review Committee may regulate the conduct of proceedings at its
meetings asit thinks fit and shall keep minutes of those proceedings.

I ntereststo be disclosed

76.(1) A member of a Review Committee who has a direct or indirect
pecuniary interest in amatter being considered or about to be considered by
the Review Committee, otherwise than as a member of, and in common
with other members of, an incorporated company which consists of more
than 25 persons and of which the member is not adirector, shall, as soon as
possible after the relevant facts have come to the member’s knowledge,
disclose the nature of the member’s interest at a meeting of the Review
Committee.

(2) A disclosure under subsection (1) shall be recorded in the minutes of
the meeting of the Review Committee and the member shall not be present
during any deliberation of the Review Committee with respect to that
maitter.

(3) A member of a Review Committee who made, or participated in the
making of, adecision that isto be reviewed by the Review Committee shall
not be present during any deliberation of the Review Committee with
respect to that decision.

PART 11—CONSULTATIVE COMMITTEES

Establishment of consultative committees

77.(1) The Minister may establish such consultative committees as the
Minister thinks desirable to assist the Commission in the performance of its
function.
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(2) A consultative committee established under subsection (1) may be
established to operate generally or it may be restricted in relation to
functions or locality or in relation to both functions and locality.

Constitution of consultative committees
78.(1) Each consultative committee shall consist of—

(8 aperson who isamember of the Law Society or amember of the
Bar Association; and

(b) an officer of the Commission; and
(c) such other persons as the Minister considers appropriate.

(2) In selecting persons to be appointed as members of a consultative
committee to assist the Commission to perform its function in a particular
locality, the Minister shall have regard to the desirability of selecting persons
living, or carrying on abusiness, profession or trade, in that locality.

(3) Members of a consultative committee shall be appointed by the
Minister and, subject to subsection (4), shall hold office for a period of 1
year, but are eligible for reappointment.

(4) A member of a consultative committee may resign office by writing
under the member’s hand delivered to the Minister.

General provisionsrelating to consultative committees
79.(1) The regulations may make provision for and in relation to—
(a) the convening of meetings of consultative committees; and

(b) the procedure (including provision with respect to quorums and
voting) to be followed at such meetings.

(2) Members of consultative committees shall be paid such allowances
for expenses in respect of the performance of their duties as are fixed by the
Commission and approved by the Minister.

PART 12—MISCELLANEOUSLIABILITIES OF
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COMMISSION

Liabilities of Commission

80.(1) The Commission shall indemnify an officer of the Commission
against any liability incurred by the officer for any negligent act or omission
by the officer in the course of the performance of the officer’s duties or in
good faith in the purported performance of those duties.

(2) The Commission has the same liability for acts or omissions by an
officer of the Commission in the course of the performance of the officer’s
duties as an employer has for any acts or omissions by the employer’s
employees.

(3 A member of the Commission, of a Legal Aid Committee, of a
Review Committee or of a consultative committee is not liable for any act or
omission of the member, of the Commission, or of the committee of which
the person is a member, if the act was done, or the omission occurred, in
good faith in the performance or purported performance of any function
under thisAct.

Secrecy
81.(1) This section appliesto—

(@) every person who is or has been a Commissioner, an officer of
the Commission, a member of a Legal Aid Committee, a
member of a Review Committee or a member of a consultative
committee; and

(b) any person who has performed any function under section 49 or
86.

(2) A person to whom this section applies shall not, either directly or
indirectly, except for the purposes of this Act or in the course of
proceedings under this Act—

(@) make arecord of, or divulge or communicate to any person, or
make use of any information concerning the affairs of another
person acquired by the first person because of the first person’s
office or employment under or for the purposes of this Act, or in
the performance of afunction under this Act; or
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(b)

produce to any person a document relating to the affairs of
another person furnished for the purposes of this Act.

Maximum penalty—20 penalty units or imprisonment for 6 months.

(2A) Nothing in subsection (2) precludes a person from producing a
document, or divulging or communicating information, to—

(@
(b)

(©)

(d)
()

()

(9)

(h)

(i)

the Bar Association of Queendand; or

the Barristers Board constituted under a Rule of Court made
under the Supreme Court Act 1921; or

the Statutory Committee of the Queensland Law Society
Incorporated; or

the Queendand Law Society |ncorporated; or

the Solicitors Disciplinary Tribunal established under the
Queendand Law Society Act 1952; or

the Solicitors Board constituted under a Rule of Court made
under the Supreme Court Act 1921; or

alegal practitioner or other person appointed to chair alegal aid
conference convened by the Director with aview to the resolution
of a dispute involving a person who has applied for lega
assistance or been granted legal assistance; or

in accordance with guidelines determined by the Commission,
any person to whom the document or information is required to
be produced or given pursuant to a lawfully issued search
warrant; or

with the consent of the Minister, any other person or body of
persons if, in the opinion of the Commission, it is in the public
interest that the document be produced or the information be
divulged or communicated.

(2B) The Commission may direct that the production of a document or
the divulging or communicating of information under subsection (2A) be
subject to such conditions (if any) as the Commission thinks appropriate in
the circumstances and imposes and without limiting the generality hereof
conditions may be imposed restricting the use that may be made of the
document produced or the information divulged or communicated to protect
the anonymity of any legally assisted person, or person who has applied for
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legal assistance, to whom the document or information in question relates.

(2C) The Minister may direct the Commission to impose, under
subsection (2B), such conditions upon the production of a document or the
divulging or communicating of information as to the Minister seem
desirable and the Commission shall comply with that direction.

(2D) A person to whom a document is produced or information is
divulged or communicated under subsection (2A) shall comply with any
condition imposed under subsection (2B).

Maximum penalty—20 penalty units or imprisonment for 3 months.

(3) Subject to sections 49 and 86 or in the course of proceedings under
this Act, a person to whom this section applies shall not be required to
produce before a court any document relating to the affairs of another
person of which the first person has the custody, or to which the first person
has access, because of the first person’s office or employment under or for
the purposes of this Act or in the performance of afunction under this Act,
or to divulge or to communicate to any court any information concerning
the affairs of another person obtained by the first person because of such an
office or employment or in the performance of such afunction.

(4) Subsection (3) does not apply if the court considers that it is
necessary in the interests of justice that the document be produced or the
information be divulged or communicated.

(5) This section does not affect any law or any rule of practice or
procedure relating to the discovery of documents in a proceeding in respect
of which legal assistance is provided to a person under this Act.

(6) In this section—
“court” includes any tribunal.

Commission to operate as‘Legal Aid Office (Queensland)’

82.(1) The Commission shall perform its function under this Act under
the name of the ‘Lega Aid Office (Queendand)'.

(2) The Business Names Act 1962 does not apply to or in relation to the
Commission.
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Offence of misrepresentation
83.(1) A person shall not—

(@ make, whether orally or in writing, a false or misleading
statement in connection with, or in support of, an application for
legal assistance; or

(b) furnish to the Commission in connection with an application for
legal assistance a document that is false or misleading in a
materia particular.

Maximum penalty—20 penalty units or imprisonment for 6 months.

(2) A person who applies to the Commission for legal assistance or is
receiving from the Commission legal assistance and, with intent to deceive
or mislead the Commission, withholds any relevant information that the
person is required by the Commission to furnish is guilty of an offence.

Maximum penalty—20 penalty units or imprisonment for 6 months.
(3) Where—

(@) apersonisconvicted of an offence against subsection (1) or (2) in
respect of an application for legal assistance; and

(b) legal assistance under this Act was granted on that application;
and

(c) the Commission incurred expense in providing that legal
assistance;

the court may, in addition to imposing a penalty in respect of the offence,
order the person to pay to the Commission an amount equal to the amount
of the expense so incurred by the Commission.

(4) Where the Commission incurred expense in providing or continuing
to provide legal assistance for a person because of an offence against this
section by that person the Commission may, whether or not the offender
has been prosecuted, recover an amount equal to the amount of the expense
incurred by the Commission from the offender in a court of competent
jurisdiction as a debt due and payabl e to the Commission but the same such
amount is not recoverable both under subsection (3) and under this
subsection.

(5) For the purposes of subsection (3), a certificate in writing signed by
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the Director certifying that the Commission incurred expense of an amount
specified in the certificate in providing legal assistance on an application
certified in the certificate is primafacie evidence of the matters stated in the
certificate.

(6) For the purposes of subsection (4), a certificate in writing signed by
the Director certifying that the Commission incurred expense of an amount
specified in the certificate in providing, or continuing to provide, legal
assistance to a person specified in the certificate because of an offence
committed, or alleged to have been committed against subsection (1) or (2)
by that person identifying the person and offence is prima facie evidence
that expense of that amount was so incurred.

(7) For the purpose of this section, a document purporting to be a
certificate referred to in subsection (5) or (6) shall unless the contrary is
proved, be deemed to be such a certificate and to have been duly given.

(8) A prosecution for an offence against subsection (1) or (2) may be
instituted at any time within 12 months after the commission of the offence
or within 12 months after the commission of the offence comes to the
knowledge of the complainant, whichever is the later period.

Proceedings under this Act
84.(1) Any proceeding instituted before a court—

(&) for the recovery of any amount due to or recoverable by the
Commission under this Act; or

(b) for any offence against this Act;

may be ingtituted by the Director or by an officer of the Commission
authorised by the Director to institute proceedings on behalf of the
Commission.

(2) A person referred to in subsection (1) may appear on behalf of the
Commission in any proceeding referred to in that subsection.

(3) In any proceeding referred to in subsection (1), no proof shall be
required until evidence is given to the contrary, of—

(&) the constitution of the Commission; or

(b) the authority of any officer of the Commission to institute or
appear in that proceeding; or
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(c) the appointment of the Director or any other officer of the
Commission.

Certificate as to amounts owing to Commission

85.(1) In any action against a person for the recovery of an amount
payable to the Commission under section 32 or 34, a certificate in writing
signed by the Director certifying that the sum specified in the certificate was,
at the date of the certificate, payable by the first mentioned person to the
Commission under that section is prima facie evidence of the matters stated
in the certificate.

(2) For the purposes of this section, a document purporting to be a
certificate referred to in subsection (1) shall, unless the contrary is proved,
be deemed to be such a certificate and to have been duly given.

Annual report and financial statement

86.(1) The Commission shall, as soon as practicable after each 30 June,
prepare and furnish to the Minister a report of the operations of the
Commission during the year that ended on that date, together with the
financia statement prepared by it under section 49(7).

(2) The Minister shall cause a copy of the report and the financial
statement of the Commission to be laid before the Legidative Assembly as
soon as practicable after their receipt by the Minister.

Regulations

88. The Governor in Council may make regulations, not inconsistent
with this Act, prescribing all matters required or permitted by this Act to be
prescribed, or necessary or convenient to be prescribed for carrying out or
giving effect to thisAct.

PART 13—TRANSITIONAL AND SAVINGS
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Division 1—General

Inter pretation
89. In this Part—

“Australian Legal Aid Office’ means that divison of the
Attorney-Genera’s Department of the Commonwealth that is
designated the Australian Legal Aid Office.

State may enter into agreements and arrangements

94.(1) The State may enter an agreement or arrangement with the
Commonwealth for or with respect to—

@

(b)

(©)

(d)

()

(f)

the moneys to be made available by the Commonwealth, or by
the State and the Commonwealth, for the purposes of legal
assistance; and

the priorities to be observed in the provision of legal assistance as
between classes of persons or classes of matters, or both; and

the sharing of—
(i) thecostsof establishing the Commission; and

(it) operational costsincurred inthe provision of legal assistance
by the Commission; and

the transfer to the staff of the Commission of persons who are
eligible persons within the meaning of section 100; and

the taking over possession and use by the Commission of such
office accommodation, furniture, records and equipment of the
Australian Legal Aid Office asis appropriate to the functions and
needs of the Commission; and

any matter incidental to a matter mentioned in paragraphs (a) to

(e).
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(2) Any such agreement or arrangement shall, to the extent that it
involves matters within the purview of the Commission, be binding on the
Commission.

Division 2—Transfer of staff to Commission

ALAO employees

100.(1) Where an agreement or arrangement entered into under section
94(1)(d) so requires the Commission shall, by notice in writing addressed
to a person who is an eligible person on the date, or dates, specified in, or
arranged in accordance with, provisionsin that behalf of such an agreement
or arrangement, offer the person employment as a member of the staff of
the Commission.

(2) A noticeto a person under subsection (1)—

(@ shal include particulars of the proposed employment and
otherwise conform with the requirements in that behalf of the
agreement or arrangement referred to in subsection (1); and

(b) may be given by sending the notice by post to the address of the
person last known to the Commission.

(3) Where an eligible person accepts, before the commencing day, an
offer of employment as a member of the staff of the Commission made to
the person under subsection (1), the Commission shall employ the person
in the position to which the offer relates in accordance with particulars set
out in respect of the position with effect from the commencing day.

(4) Where an dligible person accepts, on or after the commencing day, an
offer of employment as a member of the staff of the Commission made to
the person under subsection (1), the Commission shall employ the person
in the position to which the offer relates in accordance with particulars set
out in respect of the position with effect from the day on which the person
SO accepts.

(5) Where an €ligible person becomes a member of the staff of the
Commission under subsection (3) or (4), the person shall, subject to any
terms and conditions of employment relating to a reduction in salary
because of —
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(@) the transfer of a member of the staff of the Commission to a
position of lower classification; or

(b) misconduct, inefficiency or incapacity;

be employed on terms and conditions provided for in the agreement or
arrangement referred to in subsection (1), or any other agreement or
arrangement entered into under section 94(1)(d), and on the terms and
conditions determined by the Commission for the purposes of section 62 so
far as those terms and conditions are not inconsistent with and not less
favourable than those provided for in any such agreement or arrangement.

(6) Where an officer of the Commission employed under this sectionisa
contributor for benefits under the Superannuation Act 1976 of the
Commonwealth the Commission shall make as employer contributions in
respect of the contributor, such payments as are agreed in an agreement or
arrangement made in pursuance of section 94 in relation to the matter
referred to in subsection (1)(d) of that section or a matter incidental to that
matter, to the person or authority and at times specified in the agreement or
arrangement.

(7) In this section—

“eligible person” means a person who holds an office, or who is
performing duties, in the Australian Legal Aid Office in Queensland
and includes a person within that description who is for the time being
on leave.

(8) If an €ligible person is appointed a statutory officer of the
Commission the provisions of subsections (5) and (6) shall where the
context permits apply with respect to that person.
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Table of corrected minor errors
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34B(2) (second sentence) 34B(2A)

37(4) (second sentence) 37(4A)

61(6) (second sentence) 61(6A)
7 Transitional and savings provisions

Section 2.5(2), (3) of Act No 3 of 1991 provides—

(2) The commencement of this section is not taken to affect the appointment of
any Commissioner other than the Public Defender.

(3) The appointment of the Commissioner referred to in paragraph (i) of section
8(1) of the Principal Act as amended by this section may be made for the first time
at any time after regulations referred to therein are made.

Subsection (3) of section 8 of the Principal Act applies pending the appointment.

8 Provisionsthat have not commenced and ar e not
incor porated into reprint

The following provision is not incorporated in this reprint because it had not
commenced before the reprint date (see s 5(c) Reprints Act 1992).

Section 235 Sch 3 of Act No. 44 of 1992 reads as follows—

Section 6(1) (definition “prescribed criminal proceeding”,
subparagraph (a)(ii)—
omit, insert—
‘(ii) the Childrens Court exercising jurisdiction other than the

jurisdiction conferred by the Juvenile Justice Act 1992 in
relation to an indictable offence;’ .



