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Duties and Other Legislation Amendment Bill
2016

Explanatory Notes

Short title

The short title of the Bill is the Duties and Oth&gislation Amendment Bill 2016 (the Bill).

Policy objectives and the reasons for them

The Bill amends th®uties Act 2001 (Duties Act) and th&irst Home Owner Grant Act 2000
(FHOG Act) to implement 2016-17 State Budget messur

The Duties Act is amended to extend the existingdfer duty concession for interfamilial
transfers of family primary production businessésm{ly primary production business
concession) by removing the requirement that thasfer be by way of gift, from 1 July
2016.

The Duties Act is also amended to impose a 3% slutgharge that will apply to direct and
indirect acquisitions of specified residential pedy in Queensland by foreign acquirers
(additional foreign acquirer duty, or AFAD). Thiseasure will apply from 1 October 2016.

The FHOG Act is amended to increase the amounthefueensland First Home Owner’s

Grant (the grant) from $15,000 to $20,000 for elgitransactions entered into between 1
July 2016 and 30 June 2017, both dates inclusive.

Achievement of policy objectives
Duties Act 2001

Family primary production business concession

A transfer duty concession is currently providedemthe Duties Act for the transfer of land
used for a family primary production business (iidthg any adjacent residential land) or
personal property used to conduct the busineshi®rand, subject to specified conditions
being satisfied. Specifically, the transfer mustwr between specified family members. In
addition, the concession currently only applieghte extent the transfer is by way of gift,
meaning that transfer duty will be imposed on theant of any consideration paid. The
concession is also available for certain indireajuasitions involving family partnerships,

family trusts and family unit trusts, which againshbe by way of gift.
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The concession will be amended to remove the requént that the transaction be by way of
gift, thus extending application of the concesstonwhere consideration is paid. The
amendments commence on 1 July 2016.

Additional foreign acquirer duty

The Duties Act will be amended to impose an add@l@amount of transfer duty, landholder
duty or corporate trustee duty on transactions Imckv a foreign person acquires certain
residential land in Queensland, either directlynalirectly. The additional amount of duty is
referred to as ‘additional foreign acquirer duty*AFAD’. The AFAD is imposed at a rate
of 3% of the dutiable value of a relevant transagtito the extent of the foreign person’s
interest acquired through the transaction, andh¢oeixtent that interest relates to residential
land, as defined.

In order to facilitate imposition of AFAD, the Bilhserts the concept of a ‘foreign person’
into the Duties Act, which is a foreign individud@reign corporation or the trustee of a
foreign trust. The Bill inserts specific definiti® for these termshowever, they will be
explained generally here. A ‘foreign individua$ an individual other than an Australian
citizen or permanent resident. A ‘foreign corpmmatis a corporation that is incorporated
outside Australia, or a corporation that is comélby a foreign person or persons. Control
tests for foreign corporations are specified. @éign trust’is a trust in which at least 50%
of the interests in the trust are held by a forgigrson or persons.

In relation to residential land on which AFAD wile imposed, the Bill inserts a concept of
‘AFAD residential land’ into the Duties Act. Geiadly, AFAD residential land is land in
Queensland that is used, or will be used, solelpromarily for residential purposes. The
definition covers a number of scenarios includistablished homes and apartments, vacant
land upon which a home or apartment will be blalhd for development for residential use
and refurbishment of a building for residential.use

As imposition of the AFAD aligns with the existingansfer duty, landholder duty and
corporate trustee duty frameworks in the Duties Aabject to the specific provisions made
for AFAD, the same treatments will apply for AFAB for the duty to which it relates. This
includes, for example, the time liability arisd® tiable parties, exemptions, and notification,
lodgement and stamping requirements. To put thitembeyond doubt, certain concessions
which might otherwise be expected to have somevaialee for AFAD are specifically noted
not to apply for the AFAD calculation. The condeass will continue to apply for the non-
AFAD related transfer duty imposed, as intendedhe®concessions will simply have no
practical scope of operation for AFAD.

In order to protect the interests of non-foreigmtipa to a transaction in which AFAD is
imposed and to protect the State’s revenue, thieirBiérts a statutory right of recovery as
between the non-foreign and foreign liable paréesl statutory charge provisions.

The AFAD amendments apply if liability for transfduty, landholder duty or corporate
trustee duty arises on or after 1 October 2016.

Page 2



Duties and Other Legislation Amendment Bill 2016

First Home Owner Grant Act 2000

The FHOG Act currently provides a grant of $15,8@0first home buyers who have entered
into an eligible transaction which has been comsoleind who satisfy certain eligibility
criteria. An eligible transaction is a contracpirchase or build a new home, or the building
of a new home by an owner-builder.

The FHOG Act will be amended to increase the amofihe grant to $20,000 for eligible

transactions entered into between 1 July 2016 @nile 2017, both dates inclusive. When
an eligible transaction is entered into is deteadiby reference to the ‘commencement date’
for the eligible transaction, as defined in the FBH®@ct. The commencement date for a
contract to purchase or build a new home is the ddten the contract is made, while the

commencement date for the building of a new homarbgwner-builder is generally the date
when laying the foundations for the home starts.

Alternative ways of achieving policy objectives

The policy objectives of the Bill can only be aclgd by legislative amendment.

Estimated cost for government implementation

The implementation costs are expected to be met éxisting budget allocations.

Consistency with fundamental legislative principles

The Bill is generally consistent with fundamentagiklative principles.  Potential
inconsistencies are discussed below

Legislation should have sufficient regard to thegtits and liberties of individuals—
Legislative Standards Act 1992, section 4(2)(a)

Amendments to the Duties Act — AFAD

General

While the AFAD amendments apply only to foreign @icers, this measure is necessary as
foreign acquirers are not necessarily subject toesof the other major sources of State
Government revenue. It is therefore importantrisuee that foreign acquirers, who benefit
from Government services and infrastructure, makeappropriate contribution to their
delivery.

Despite foreign acquirers being liable for addidbduty, such persons will be afforded the
same objection and appeal rights available toadpayers under the Duties Act and the
Taxation Administration Act 2001 (Taxation Administration Act).

New |lodgement obligation and offence

Clause 9 inserts a new lodgement requirement foacuirer where AFAD applies to a
relevant transaction (new section 246H). In additlause 9 requires certain persons to give
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notice to the Commissioner in particular circumstnwhere a reassessment power applies
(new section 246A).

The two abovementioned new provisions will be scibje the offence provisions under the
Taxation Administration Act. Under the Taxation rAuhistration Act, it is an offence for a
person to fail, without reasonable excuse, to @veotice or comply with a lodgement
requirement under a tax law. It is also an offefazea person to give to the Commissioner a
document containing information that the personvwsicor should reasonably know, is false
or misleading in a material particular.

The relevant provisions are necessary to alloweffective administration of AFAD so that
the Commissioner is made aware of matters whealality may apply for assessment or
reassessment. For these lodgement and notificagiqunirements to be meaningful, it is
necessary that offences apply where they are bedaainthe same way as existing notice and
lodgement obligations.

Clause 9 introduces part 6 into new chapter 4 bshahg a statutory charge in favour of the
Commissioner where all or part of a transfer didpility which includes AFAD is not paid
by the date the amount is required to be paid.s €harge is similar to the Commissioner’s
existing powers under the Duties Act to registezharge over property in the context of
Electronic Lodgement Network (ELN) transfers (foleatronic conveyancing). Other
existing charges are also provided for revenueeptn, to secure payment of landholder
duty under the Duties Actlebts under the FHOG Act, and land tax debts utiadrand Tax
Act 2010.

As with these other charges, the amendments prdhialea charge securing transfer duty
where additional duty is unpaid will rank as atfitkarge over the chargee’s interest in land.
This will mean that these tax debts will be paitbpto payment of debts owed to other
secured creditors in relation to the transferesfsrest in the land. Some mortgagees may
have concerns that providing priority to the Consieer's charge in this way will
negatively impact on their securities. Howevee targe is necessary to protect revenue,
where recovery may be made more complex whereeggfopurchaser is liable.

The charging provisions seek to strike a balanted®n protection of revenue and rights and
interests of person affected by the provisionsugo

» limitation of the statutory charge to the chargé&srest in the land;

* requiring the charge to be registered before it runs with the land; and

« allowing the charge to be registered only while tiargee for the relevant duty
transaction is still the registered owner of thedla

In particular, these measures are intended to girbtina fide purchasers in good faith. Until
registered, the statutory charge simply gives tbm@issioner a right to priority of payment
from any sale of the land. If, after the relevamansaction is complete, the chargee gives
security over the land to a mortgagee, the Comonmssis statutory charge would have
priority to that mortgage. However, the prospedtthis are considered low, as:

» the charge only ariseéSduty is not paid; and
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* Mortgagees, particularly those taking a second utrsequent mortgage, take into
account a range of risks of non-payment in theidieg decisions. The potential for
an unregistered first charge in favour of the Cossioiner already exists for unpaid
transfer duty for ELN transfers under chapter 2t &, division 4, and for unpaid
landholder duty under chapter 3, part 1, divisioof The Duties Act. The potential
existence of a charge under the amendments wifilgible another commercial factor
to be taken into account in their lending decision.

In relation to other interests which may be credtgdhe chargee, impacts of an unregistered
Commissioner’s charge will be dependent on thereatfl the interest granted, but in most

cases are expected to be limited. For exampleyrsop’s ability to be granted a lease by the
chargee will not be affected. If, on the other dyathe chargee transfers the land to a
purchaser, provided that transfer to the purchaseegistered, the Commissioner’s charge
over the land lapses and therefore will not imphet purchaser. However, if the parties

choose not to register, then they assume the oistgat decision, including operating outside

the protections of indefeasibility provided by thend Title Act 1994.

New section 2461 provides a right of recovery faram-foreign acquirer against the foreign-
acquirer for AFAD relating to transfer duty paid artransaction. This provides additional
recourse to any non-foreign acquirer should theyekample, pay duty including AFAD to
avoid, or clear the imposition of a charge ovedlan

Consultation

Community consultation was not undertaken as theenaiments implement Budget
measures.

Consistency with legislation of other jurisdictions

Victoria also imposes additional duty for foreigeqairers of residential land. However, this
Bill is not uniform with or complementary to thedtorian legislation in this regard. The Bill
is not otherwise uniform with or complementary &gislation of the Commonwealth or
another state or territory.
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Notes on provisions

Part 1 Preliminary

Clause 1 provides that the Bill, when enacted, may be cited the Duties and Other
Legislation Amendment Act 2016.

Clause 2 provides for the commencement of the amendmente rog the Bill.

Part 2 Amendment of the Duties Act 2001
Clause 3 provides that part 2 amends taties Act 2001.

Clause 4 amends section 8 to add an additional note toeede the application of additional
foreign acquirer duty under new chapter 4.

Clause 5 replaces section 96 with a new section 96 toceflee fact that the gift requirement
for the family primary production business conocaeisdias been removed.

Clause 6 omits section 105, which currently provides thenaassion for both primary
production businesses and prescribed businessesewAsection 105 is inserted to provide
the concession for primary production businesses.

Duty is imposed on the dutiable value of dutiabBnsactions. Dutiable value is generally
the consideration for the dutiable transactionrencumbered value of the dutiable property
the subject of the dutiable transaction, whichesehe greater. As the current concession is
limited to dutiable transactions by way of giftethlutiable value should not exceed the
unencumbered value. Consequently, the currentatiperof the concession for primary
production businesses was that the unencumberad wvéthe business property and adjacent
residential land used to carry on the businesstalken to be nil. Dutiable transactions in
other dutiable property continue to be liable ia ttormal way.

New section 105 operates similarly to current sectl05. However, its application for
primary production businesses is no longer limiedhe extent a dutiable transaction is by
way of gift. In addition, as consideration may nbe paid for the business property and
adjacent residential land used to carry on thenmssi the concession now specifies the
dutiable value (rather than the unencumbered valtighese to be nil. As before, dutiable
transactions in other dutiable property will congrto be liable in the normal way.

The new section 105A ensures the existing operatibra concession for prescribed
businesses continues to apply.

Clause 7 amends section 157 to insert an additional ndirercing the application of the
additional foreign acquirer duty under new chagter

Clause 8 amends section 205 to insert an additional ndirercing the application of the
additional foreign acquirer duty under new chagter
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Clause 9 inserts a new chapter 4, which contains provisiong\dditional Foreign Acquirer
Duty (or AFAD). Part 1 of new chapter 4 contaimslipninary provisions about AFAD.

New section 230 specifies that the chapter is ameckwith imposing AFAD on certain
relevant transactions, which are dutiable transastand relevant acquisitions. Those terms
are defined in Schedule 6. Transfer duty is imgase dutiable transactions under chapter 2.
Landholder duty and corporate trustee duty are @apbsed on relevant acquisitions, as the
context requires, under chapter 3.

New section 231 explains that AFAD is an additioaalount of transfer duty, landholder
duty or corporate trustee duty for relevant tratisas, and names the additional duty
‘additional foreign acquirer duty’ or as abbreviittAFAD’. It sets out the structure of the
chapter. It specifies that AFAD imposed on a ratdvtransaction is added to the duty
imposed on the transaction under chapter 2 ort Zlsb makes clear that subject to express
provision in chapter 4, references in the Act algsthapter 4, to transfer duty, landholder
duty and corporate trustee duty, include any AFA&Rting to that duty. As a consequence,
the general operation of the Act is intended totiooie for each of those duties, whether or
not AFAD is also included in the duty through theemation of chapter 4. Subject to the
operation of chapter 4 itself for the AFAD, once MF applies and becomes part of the
transfer duty, landholder duty or corporate trustegy for the relevant transaction on which
it is imposed, the normal operation of the Duties far that duty, and duty generally, applies
to the liability. So, for example, the same partreno are liable to pay transfer duty on a
transaction if AFAD is not imposed on it, will aldze liable for all of the transfer duty
including AFAD, if AFAD is imposed on that transeet. To put this beyond doubt, new
section 231 states that references to transfer, tartgholder duty or corporate trustee duty
(and therefore to duty generally), include AFAD wéé applies. This treatment is necessary
to maintain the revenue protections and operationigled by the existing duty framework.

Part 2 of new chapter 4 provides basic conceptAfoAD. Section 232 defines ‘AFAD
residential land’. It is land in Queensland thator will be used solely or primarily for
residential purposes, where particular conditioesnaet.

Section 233 specifies who is an ‘acquirer’ in respé each dutiable transaction and relevant
acquisition on which AFAD is imposed. Section 2@dfines a ‘foreign person’, while
‘foreign individual’ is defined in section 235, ffieign corporation’ is defined in section 236,
and ‘foreign trust’ is defined in section 237.

Section 238 defines ‘related persons’, which igvaht for the purposes of the foreign

corporation and foreign trust definitions. Secti89 clarifies that a reference in the chapter
to a partnership or trust holding property is a&refice to the holding of the property by the
partners for the partnership or trustees on trust.

Part 3 of new chapter 4 imposes liability for AFABection 240 specifies the conditions for
the imposition of AFAD, which concern requiremetitat the relevant transaction involves a
foreign acquirer, and relates to AFAD residentiahd in the specified ways for that
transaction type. Section 241 sets out how AFABidential land must be part of each
relevant transaction for AFAD to apply.

Part 4 of new chapter 4 provides for the calcuratad AFAD. Section 242 contains
definitions of ‘foreign acquirer’ and ‘foreign adger’s interest’, for the purposes of the part.
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They contemplate apportionment where there may dre tthan one acquirer for a particular
relevant transaction, given AFAD only applies te #xtent of the foreign acquirer’s interest.
For example, if there are three transferees of ackblof land as equal co-owners, all
individuals, but only one is a foreign acquireernhAFAD is only applicable to the extent of
the foreign acquirer’s one third interest underttaasaction.

Section 243 lists certain concession provisionthén Duties Act which do not apply to the

calculation or payment of AFAD, for example tramsfieity concessions for homes. These
concessions continue to apply to calculation ofrtba-chapter 4 duty for the transaction in
the normal way.

Section 244 imposes AFAD for transfer duty at @& rat 3% of the dutiable value of the
transaction for each of the dutiable transactiamsvhich AFAD is imposed, to the extent of
the foreign acquirer’s interest.

Under the Duties Act framework, for dutiable tractgans where dutiable property is the
direct subject of the transaction — for exampldramsfer of dutiable property — there are
separate dutiable transactions for the separaiabditproperty. So if, for example, one
written agreement provides for the transfer of fpieces of freehold land, there will be five
separate dutiable transactions of agreement fosfea of land, one for each piece of land.
Section 30 of the Duties Act operates to aggretiese transactions, and any other dutiable
transactions, arising from the one written agreeme@onsequently, in cases such as this,
there is no need for a specific apportionment doavthe AFAD residential land, as for the
relevant transaction, it will be the sole land gebject of the transaction. For dutiable
transactions and relevant acquisitions which in@dhe acquisition of an interest in an entity
or structure that may hold a pool of dutiable propehe provisions make it clear that AFAD
is only applied to the extent that property relévian calculation of duty on that transaction
is AFAD residential land.

Section 245 imposes AFAD for landholder duty atate rof 3% of the dutiable value of the
relevant acquisition for landholder duty in a ptevéandholder, to the extent the landholdings
of the landholder are AFAD residential land. A &pé calculation is provided for the
application of landholder duty in a public landreid The provision reflects the standard
calculation for landholder duty in that circumstanbut ensures that for AFAD, the rate
applied is 3%, rather than the normal ad valoreny dates which usually apply in the
calculation of the landholder duty. It also limitsee calculation to the landholdings of the
public landholder which are AFAD residential land.

Section 246 imposes AFAD for corporate trustee @iitg rate of 3% of the dutiable value of
the relevant acquisition for corporate trustee dtaythe extent dutiable property held by the
corporate trustee directly or indirectly is AFADs@ential land, and to the extent of the
foreign acquirer’s interest in the relevant acdigsi

Part 5 of new chapter 4 provides for the reassessofeduty to impose AFAD in certain
circumstances. In particular, section 246A requinesCommissioner to make a reassessment
to impose AFAD on a transaction in which AFAD wast previously imposed because the
acquirer was not a foreign corporation or foreigmst, but within 3 years the acquirer
becomes a foreign corporation or foreign trust.ctia 246A also requires the acquirer to
give notice to the Commissioner within 28 days bé tacquirer becoming a foreign
corporation or foreign trust.
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These are revenue protection provisions to presemtcturing for avoidance. A specific
reassessment provision is not provided where addion is assessed on the basis that land
the subject of the transaction is not AFAD residdniand, but it subsequently becomes
AFAD residential land. However, as the definitiohAFAD residential land contemplates
both how the land is used and how it will be uselgere a transaction is assessed on the basis
that relevant land is not AFAD residential landtla time of the transaction, but evidence
subsequently indicates that it was, the Commissisneassessment powers under the
Taxation Administration Actvould apply and the transaction would be reassetssedtiude
AFAD. The Commissioner's powers under chapter 1lthe Duties Act in relation to
avoidance schemes for duty also apply in the nowaal to transactions in relation to AFAD
where it applies for a transfer duty, landholdetydar corporate trustee duty liability.

Part 6 of new chapter 4 provides for the creatioa charge for unpaid transfer duty. Section
246B imposes a charge on the interest of spedifoegiirers in AFAD residential land where

AFAD is imposed on the transaction and the trangfity imposed is not paid by the date the
amount is payable. Existing provisions for chargegelation to landholder duty under

chapter 3, part 1, division 7 of the Duties Acthaibply for the total landholder duty amount
including AFAD where it applies, in the normal way.

Section 246C allows the Commissioner to apply @&Spreme Court for an order to sell the
land. Section 246D provides for when the court nauder the sale of land. Section 246E
sets out how the proceeds of the sale are to deedpSection 246F requires the transfer of
the land to be registered if it is sold under arcouder. Section 246G allows the former
owner of the land to recover proceeds of the sgéenat the parties who were liable to pay
the outstanding transfer duty liability.

Part 7 of new chapter 4 provides miscellaneous ipians. Section 246H requires the
acquirer for a relevant transaction to lodge aesteint in the approved form within 30 days
after the date of the transaction. Section 26dViples a statutory right of recovery for non-
foreign liable parties against foreign liable pestto the extent of any AFAD paid by a non-
foreign party. This provision is intended to helgsure AFAD does not directly impact non-
foreign persons, while allowing the provisions loé Duties Act that govern which parties are
liable for transfer duty, landholder duty and cogie trustee duty, to operate in their normal
way, whether or not AFAD is part of that duty.

Clause 10 amends section 498 as a consequence of the arseftchapter 4.

Clause 11 inserts a new part 21 into the chapter 17, toidemtransitional provisions. New
section 661 provides that new sections 105 and 1&%Aamended or inserted by this Bill
apply to a dutiable transaction only if liabilityrf transfer duty arises on or after the
commencement. Further, it provides that sectiok d9in force before the commencement
continues to apply to a dutiable transaction faiiadile property used to carry on particular
family businesses of primary production if the ligyp for transfer duty arose before the
commencement.

New section 662 provides that the AFAD provisionseirrted by the Bill apply to a relevant
transaction if liability for transfer duty, landlu@r duty or corporate trustee duty arises on or
after 1 October 2016.

Page 9



Duties and Other Legislation Amendment Bill 2016

Clause 12 amends the dictionary in schedule 6 to insert aeds amend existing definitions
relating to AFAD imposed under new chapter 4.

Part 3 Amendment of First Home Owner Grant Act 2000
Clause 13 provides that part 3 amends fhest Home Owner Grant Act 2000.

Clause 14 inserts a new division 6 into part 3, to provide fhe temporary increase to the
amount of the grant.

New section 25D defines ‘particular eligible tractsan’ for determining eligibility for the
increased amount of the grant. Subsection (1)igesvthat a ‘particular eligible transaction’
is an eligible transaction mentioned in section) Gfle commencement date for which is
between 1 July 2016 and 30 June 2017, both dathssime. Subsections (2) and (3) are
aimed at preventing abuse of the temporary increaBere parties replace a contract made
prior to 1 July 2016 with a contract made on oemaft July 2016 for substantially the same,
or similar home.

New section 25E specifies that the amount of tlaatgfor a particular eligible transaction (as
defined in new section 25D) is $20,000. Howeviethe consideration for the transaction is
less than $20,000, the amount of the grant wikdpeal to the amount of the consideration.

Clause 15 amends the schedule (Dictionary) to insert a dedm of ‘particular eligible
transaction’.
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