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Property Law and Another Act
Amendment Bill 2009

Explanatory Notes

Objectives of the Bill
The objectives of this Bill are to:

* amend the Property Law Act 1974 (PLA) to clarify the relationship
and operation of Part 19 of the PLA with the Family Law Act 1975
(FLA), following the Commonwealth Parliament’s acceptance of the
referral of power from the Queensland Parliament for financial
matters arising from the breakdown of de facto relationships; and

 amend the Duties Act 2001 (DA) to clarify the relationship and
operation of the DA with the FLA, following the Commonwealth
Parliament’s acceptance of the referral of power from the Queensland
Parliament for financial matters arising from the breakdown of de
facto relationships.

Reasons for the objectives of the Bill and how they will be
achieved

Up until 1 March 2009, de facto couples who separated in Queensland had
to access two different jurisdictions to have disputes resolved. Disputes
about the division of property were dealt with in Queensland courts under
Part 19 of the PLA and disputes about children were dealt with in Federal
family law courts under the FLA. In addition, separating de facto couples
in Queensland, did not have the opportunity to seek spousal (as contrasted
to parental) maintenance, seek orders to divide superannuation or access
the counselling and mediation services supporting the Federal family law
jurisdiction.

In 2003, the Queensland Parliament passed the Commonwealth Powers (De
Facto Relationships) Act 2003 (the Referral Act). The Referral Act refers
to the Commonwealth the power about financial matters arising from the
break down of de facto relationships. The Referral Act commenced on 24
October 2008.
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The Commonwealth Government has accepted the referrals of power from
all States (except Western Australia and South Australia who have not yet
referred powers to the Commonwealth) for financial matters arising from
the breakdown of a de facto relationship. The Family Law Amendment (De
Facto Financial Matters and Other Measures) Bill 2008 (the De Facto
Property Bill) amended the FLA to take up this referral of power. The De
Facto Property Bill was passed by both Houses of the Commonwealth
Parliament on 10 November 2008. The amendments in the De Facto
Property Bill commenced on 1 March 2009.

The key effect of the Commonwealth taking up the referral from
Queensland is that from 1 March 2009, the Queensland legislation relating
to financial matters arising from a de facto relationship breakdown (most of
Part 19 of the PLA) will be excluded from operation. De facto partners
whose relationship breaks down after 1 March 2009 must apply for a
property division under the FLA and can no longer apply under the PLA.

The significant advantages of the Commonwealth taking up the referral
from Queensland are:

(a) the provision of a predominantly nationally consistent financial
settlement regime, to minimise jurisdictional disputes and
uncertainties that sometimes impede settlement of these matters
under State and Territory law;

(b) the Federal family law courts have experience in relationship
matters and have procedures and dispute resolution mechanisms
more suited to handling family litigation;

(c) the relevant Federal family law courts will hear both financial
and child-related matters arising between separated de facto
couples together; and

(d) the relevant Federal family law courts may make orders relating
to superannuation splitting, orders relating to the maintenance of
a party, orders about the bankruptcy of a party and orders binding
third parties in related proceedings.

The new provisions in the FLA will cover the field in relation to financial
matters following a de facto relationship breakdown, so that most of the
provisions in the PLA will not apply to de facto relationships. However,
there are some provisions that will continue to apply and these include:
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(a) the operation of Part 19 to de facto relationships that broke down
prior to 1 March 2009 (except where the couple have chosen to
opt into the FLA);

(b) cohabitation agreements defined under section 264 of the PLA
that do not refer to financial matters following a relationship
breakdown;

(c¢) declarations under section 280 or Division 5 of Part 19 of the
PLA that are not made for the purposes of the resolution of
financial matters following a relationship breakdown; and

(d) the operation of Part 19 to those de facto relationships that broke
down in a State that has not referred the power for financial
matters following a de facto relationship breakdown to the
Commonwealth and the geographical requirements in the FLA
do not allow an application to be made under the FLA. An
application may still be made under Part 19 of the PLA.

The Bill amends Part 19 of the PLA to clarify the relationship between the
FLA and the PLA and to also clarify the operation of Part 19 since the new
provisions of the FLA commenced. The Bill also includes a provision that

will resolve any jurisdictional disputes that may arise between the PLA and
the FLA.

The Bill also amends the Duties Act 2001 (the DA) to clarify the current
exemptions on certain dutiable transactions arising from the breakdown of
de facto relationships, which will now fall under the duty exemptions in the
FLA.

Estimated Cost for Government Implementation

The costs associated with the implementation of the Bill will be met within
existing resources.

Consistency with Fundamental Legislative Principles

There are minor differences between the provisions of the PLA and FLA
that may amount to a slight reduction in the rights of Queensland de facto
couples (for example, stricter procedural requirements to make a binding
financial agreement and the distinction in the definition of ‘child’).
However, it is considered the significant advantages for de facto couples to
access the Federal family law jurisdiction greatly outweigh these minor
differences.
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Given that Part 19 of the PLA will continue to apply to those de facto
relationships not covered by the amendments to the FLA, there will not be
any reduction in the rights of Queenslanders.

Consultation

The Chief Justice of Queensland, the Chief Judge of the District Court, the
Chief Magistrate, Legal Aid Queensland, Queensland Law Society, Bar
Association of Queensland, Family Law Practitioner’s Association
Queensland, Queensland Public Interest Clearing House, Women’s Legal
Service, National Association of Community Legal Centres and Action
Reform Change Queensland have been consulted on the proposed
amendments to the PLA and DA.

Is the Bill substantially uniform or complementary with
Commonwealth or another State’s legislation?

The PLA and the DA are not Acts that are uniform or complementary with
the Commonwealth or another State’s legislation.

Notes on Provisions

Part 1 Preliminary

Clause 1 sets out the short title of the Act to be the Property Law and
Another Act Amendment Act 2009.

Part 2 Amendment of Property Law Act
1974

Clause 2 states that this part amends the Property Law Act 1974 (PLA).
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Clause 3 amends the PLA by inserting a new section 255A (Relationship of
this part with the Family Law Act in relation to particular financial
matters).

New subsection 255A(1) states that by virtue of the Commonwealth Powers
(De Facto Relationships) Act 2003 the Queensland Parliament has referred
to the Commonwealth Parliament the power about financial matters arising
from a de facto relationship break down and sets out the terms of this
referral.

New subsection 255A(2) states if the new provisions of the Family Law Act
1975 (FLA) apply to a de facto relationship, then part 19 of the PLA can no
longer apply to that de facto relationship.

New subsection 255A(3) states that if the new provisions of the FLA do not
apply to a de facto relationship, then part 19 of the PLA will continue to
apply to that de facto relationship.

Clause 4 amends section 257 (Application of pt 19) to insert two new
subsections.

New subsection 257(3) confirms that part 19 does not apply to a de facto
relationship to the extent that the FLA will now apply to that de facto
relationship.

New subsection 257(4) clarifies any possible jurisdictional issue that may
arise in circumstances where an application about a de facto relationship
has been made to a court exercising jurisdiction under the PLA and another
application has been made to a court having jurisdiction under the FLA
about the same or related matter. This new subsection provides that the
court exercising the PLA jurisdiction must stay their proceeding until the
Commonwealth proceeding is finally dealt with.

Clause 5 amends section 259 (Definitions for pt 19) to include a new
definition for ‘Commonwealth Act’. Commonwealth Act means the Family
Law Act 1975 (Cwth).

Clause 6 amends section 285 (Not affected by other rights) to clarify the
definition of the word “law” by stating that it does not include a
Commonwealth Act (that is, the Family Law Act 1975 (Cwth). The
amendment to this definition is to overcome a jurisdictional issue that may
arise by virtue of section 109 of the Commonwealth of Australia
Constitution Act. Section 109 of the Constitution is relevant because the
amendments to the FLA will provide that the Commonwealth will have
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jurisdiction over de facto couple financial matters arising from a
relationship breakdown.

Clause 7 amends Schedule 6 (Dictionary) to insert the new definition of
‘Commonwealth Act’ for part 19, see section 259.

Part 3 Amendment of Duties Act 2001

Clause 8 states that this part amends the Duties Act 2001.

Clause 9 amends section 424 (Exemption — matrimonial and de facto
relationship instruments) to omit the note and to insert three new notes to
clarify the operation of section 424 following the commencement of the
amendments to the FLA by referring to the relevant sections in the FLA
where the exemption provisions are found.

© State of Queensland 2009

Page 6



	Property Law and Another Act Amendment Bill 2009
	Objectives of the Bill
	Reasons for the objectives of the Bill and how they will be achieved
	Estimated Cost for Government Implementation
	Consistency with Fundamental Legislative Principles
	Consultation
	Is the Bill substantially uniform or complementary with Commonwealth or another State’s legislation?

	Notes on Provisions
	Part 1 Preliminary
	Part 2 Amendment of Property Law Act 1974
	Part 3 Amendment of Duties Act 2001


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /SyntheticBoldness 1.00
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /FRA <>
    /ENU (Use these settings to create PDF documents with higher image resolution for improved printing quality. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308000200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e30593002537052376642306e753b8cea3092670059279650306b4fdd306430533068304c3067304d307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


