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PRIVATE HEALTH FACILITIESBILL

1999

EXPLANATORY NOTES

GENERAL OUTLINE

Policy Objectives of the Bill

The main policy objective of this Bill is to establish a framework for
protecting the health and wellbeing of persons receiving health services at
private hedlth facilities.

Private hospitals in Queensland have been regulated, by way of a
licensing regime, under Part 3, Division 4 of the Health Act 1937 for over

60 years.

In the early 1990s, licensing was extended to apply to “day

hospitals’ as defined under the legidation.
The existing legidation is deficient in anumber of areas, for example:

the absence of criteria for decision-making (eg. for licence
applications);

the absence of a requirement to give reasons for decisions and
time limitsin which decisions must be made;

the absence of appedl rights;
the lack of aclear legidative basis for the making of standards;

the lack of aclear legidative basis for issuing of “approvals’ for
licences,

the imprecise definition of “day hospital” which does not provide
certainty as to what types of health facilities are covered by that
definition;

inconsistency with the requirements of the Integrated Planning
Act 1997; and

outdated monitoring and enforcement powers.
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Means of Achieving Objectives

The Bill will repeal the existing legislation regulating private health
facilities and will establish aframework which will:

*  enable standardsto be made for the provision of health services at
private health facilities;

*  reguire persons proposing to operate private health facilities to
first hold approvals;

* require personsto hold licencesfor the operation of private health
facilities, and

* provide for compliance with the Bill to be monitored and
enforced.

Types of private health facilities covered by the Bill

The Bill will continue to regulate “ private hospitals” —ie facilities where
patients are hospitalised overnight as part of their care and treatment.
However, a key change to the current legidlation is the new definition of
“day hospital” (see clause 10). Thisdefinition was developed in recognition
of theincreasing complexity of the health services provided in day facilities
and the inherent risks associated with many of these services. The purpose
of the definition isto require day facilities which provide higher risk health
services to be licensed to minimise the risk of harm to patients receiving
services at these facilities.

The health services identified in this category are defined under the term
“day hospital health services’. The principal part of the definition relatesto
procedures performed by medical practitionersinvolving specified types of
anaesthetic or sedation. “Simple sedation” (which is sedation which allows
communication with the patient during the procedure and makes loss of
consciousness of the patient unlikely) is excluded from the definition. This
definition will cover a wide range of higher risk procedures for which
licensing is warranted.

In addition, the definition covers procedures performed by, or at the
direction of, amedical practitioner which involve a significant risk that the
patient may, because of cardiac, respiratory or other complications, require
resuscitation. However, procedures satisfying thistest will only be covered
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under the definition if they are prescribed by regulation. An example of a
procedure that is expected to be prescribed is cardiac stress testing. The
regulation-making power will aso alow new types of higher risk
procedures developed in the future to be covered by the legidlation.

Sandards

The Bill (clause 12) enablesthe chief health officer to make standardsfor
the protection of the health and wellbeing of patients receiving health
services at private health facilities.

The licensing regime established under the Bill requires licensees of
private health facilities to comply with the relevant standards.

The Bill specifies the matters about which a standard can be made which
include, for example:

» thedally care and safety of patients,
e equipment, fittings and furnishings at facilities,
* infection control;

» thetypesof health services required to support other services at a
facility eg. intensive care services to support maor surgical
services; and

*  minimum patient throughput for prescribed health services eg. the
minimum number of open heart surgery cases a cardiac unit must
perform annually to maintain the clinical skills of the unit’ s staff.

All of these matters impact on the quality of health services provided at
private health facilities.

Licensing Requirements and Process

The Bill will make it an offence for a person to operate a private health
facility unless the person holds a licence for the facility. In most cases,
licensees will first have to obtain an ‘approval-in-principle’ for the licence
(called an ‘approva’) before applying for a licence. (A person may also
become alicensee on the transfer of alicence, or if the person is a personal
representative of a deceased licensee’ s etate).
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The purpose of the approval process is to enable persons proposing to
operate a private health facility to find out, prior to proceeding with the
design, construction and fit-out of the facility, whether they are likely to be
granted alicence for the facility when it is operational.

It should also be noted that the Bill only deals with persons who operate
private hedlth facilities.

All building-related mattersfor private health facilities will be dealt with
under the development approval processes under the Integrated Planning
Act 1997. The Building Code of Australia will cover al physica
requirements for the facility.

A person may only be granted an approval under the Bill if the chief
health officer is satisfied that:

» thepersonisasuitable person to hold an approval; and

» theproposed health facility, and the health servicesto be provided
at the facility, will comply with the relevant standards.

The term “proposed health facility” would include an existing building
(whether or not a health facility) which is proposed to be used for the
provision of health services under alicence.

The criteriafor deciding whether a person is a suitable person to hold an
approval include matters such as:

*  whether the person has, or is able to obtain the services of other
persons with, the skills, knowledge and experience to operate the
proposed private health facility under alicence;

e whether the person held an approval or a licence under the
legidlation that was suspended or cancelled; and

* if the person has been convicted of an indictable offence or an
offence against the legislation or repeal ed division—the nature of
the offence and the circumstances of its commission.

Approva holderswill be granted alicence once certain pre-requisites are
met, for example:

e any conditions on which the approval was issued have been
complied with;
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the facility meets the requirements under the Building Code of
Australia that are in force at the time the licence application is
decided; and

thefacility complieswith the relevant standards made by the chief
health officer.

Once an approval holder isgranted alicence the person (the licensee) has
a number of obligations in addition to complying with the relevant
standards. For example, alicensee must:

ensure the facility operates under a quality assurance program
within a specified period of time;

operate the facility in accordance with the licence (eg. only
providing the type of services stated in the licence);

ensure the building and all equipment, fittings and furnishings are
kept in good repair and operational order;

only make a prescribed ateration to the facility (eg. a change to
the physical structure of the facility) with the approval of the chief
health officer; and

comply with any additional conditionsimposed on the licence by
the chief health officer.

Estimated Cost for Government Implementation

As the Bill will replace the existing licensing system for private health
facilities under the Health Act 1937, the Bill will not have any significant
financial impact. Queendand Health administers the current legidation at an
approximate cost of $200,000 per annum.

Consistency with Fundamental L egislative Principles

Aspects of the Bill which raise possible fundamental 1egisative principles
issues are outlined below.
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Making of Standardsfor Private Health Facilities

Clause 12 authorises the chief health officer to make standards about the
matters specified in that clause. Many of the standardswill be of acomplex
nature and deal with technical and clinical issues (eg. specifications for
anaesthetic equipment that must be available in operating theatres) and will
draw upon recognised standards, guidelines or protocols published by
bodies such asthe Medical Colleges, the Standards Association of Australia
and the National Health and Medical Research Council. Therefore, the
standards will not be easily trandated into a legidative format.

As the chief health officer rather than the Legislative Assembly has
responsibility for the making of these standards, it may be contended that
this provision does not have sufficient regard to the institution of the
Parliament. However, the Bill specifiesthat astandard is of no effect unless
the Minister notifies the making of the standard by gazette notice and that
the gazette notice is subordinate legidation as defined by section 9 of the
Satutory Instruments Act 1992.

As subordinate legisation, a gazette notice made under clause 12 of the
Bill is subject to the requirements of section 49 of the Statutory Instruments
Act 1992, which specifies that subordinate legislation must be tabled in the
Legidative Assembly within 14 sitting days after it isnotified in the gazette,
in order for it to come into effect. The Legidative Assembly will therefore
be aware of all standards made by the chief health officer under the Bill. If,
for some reason, the Legidative Assembly objects to the substance of a
standard, section 50 of the Statutory Instruments Act 1992 could be utilised
to disallow the gazette notice which notified the making of the standard. As
a consequence of the notice being disallowed, the standard would cease to
have any effect.

Power to obtain criminal history reports

Under clause 16 of the Bill, if the chief health officer, ininvestigating the
suitability of a person to hold an approval or a licence, asks the
commissioner of the police service for a written report on the person’s
criminal history, the commissioner must provide the report. This may be
seen as adversaly affecting an individua’ s privacy.
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The provision of this information will assist the chief health officer to
decide whether a person is suitable to be an approval holder or licensee.
However, in relation to decisions made by the chief health officer in this
regard, the Bill does not affect the operation of the Criminal Law
(Rehabilitation of Offenders) Act 1986. Any information obtained under the
provision by the chief health officer will be protected by the confidentiality
obligations under clause 147 of the Bill. Provisions of this nature are
common in licensing legislation where, for consumer protection purposes,
the integrity of licensees must be ensured.

Powers of Entry

Under clause 93 an authorised person may, without consent or awarrant,
enter alicensed private health facility at any time when the facility is open
for business. The clause provides that a facility is open for business when
health services are being provided at the facility.

A power of entry to licensed premises when the premises are open for
businessis consistent with other modern licensing legisation. In the case of
private hospitals (where patients stay overnight), the power effectively
alows entry at any time given that health services are provided to patients
on a 24 hour basisin those facilities. The power to enter at any time when
health services are being provided is necessary to ensure that the
requirements of the Bill are being complied with and that the potential health
risks to patients receiving health services are minimised.

Theinappropriate exercise of these powers by an authorised person could
infringe patients’ right to privacy and adversely affect the health of patients
(eg. entry of a room in which a patient is being examined by a medical
practitioner or undergoing a surgical procedure). Therefore, a safeguard
provision (clause 100) has been included in the Bill to provide that, when
entering a place for monitoring or enforcing compliance with the Bill, an
authorised person must not do anything that may adversely affect the health
or physical privacy of aperson.
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Reversal of Onus of Proof

Clause 142 of the Bill effectively provides that an act or omission of a
person's representative (relating to a proceeding for an offence under the
Bill) is taken to have been done by the person, if the representative was
acting within the scope of the representative's authority. The person will
therefore be taken to have committed the relevant offence unless the person
can prove that the person could not, by the exercise of reasonable diligence,
have prevented the act or omission.

Clause 143 of the Bill provides that, if a corporation is convicted of an
offence against the legislation, each executive officer of the corporation is
taken to have committed the offence of failing to ensure that the corporation
complies with that provision. This clause therefore presumes an executive
officer of the corporation to be guilty until the officer can prove that the
officer took all reasonabl e steps to ensure the corporation complied with the
provision; or the officer was not in aposition to influence the conduct of the
corporation in relation to the offence.

These provisions effectively providefor the reversal of the onus of proof.
However, given that the obligations imposed on licensees of private health
facilities under the legislation are the primary way of protecting the health
and wellbeing of patients at those facilities, it is appropriate that:

 licensees be required to oversee the conduct of ther
representatives and, in doing so, make reasonable efforts to
ensure that their employees and agents comply with the
requirements of the legidation;

*  anexecutive officer, who isin aposition to influence the conduct
of a corporate licensee, be required to ensure that the corporation
complies with the legidation; and

e anexecutive officer, who is responsible for a contravention of the
legislation, be accountable for his or her actions and not able to
‘hide’ behind the corporation.

As such, the provisions are warranted to ensure that there is effective
accountability at a corporate level.
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I mmunity from Civil Liability

Clause 146 specifiesthat the Minister, the chief executive, the chief health
officer, an authorised person, or a person acting under the direction of an
authorised personisnot civilly liable for an act, or omission, made honestly
and without negligence under the Bill.

It is not considered appropriate that an individual be made personally
liable as a consequence of that individual carrying out his or her
responsibilities under the legidation in good faith. As such, the clause
prevents civil liability from being attached to the individual. However, in
these circumstances the liability instead attaches to the State. The proposed
immunity under this clause does not extend to an official who has been
negligent, even though the official may have acted in good faith.

Consultation
Extensive consultation has been undertaken in relation to the Bill.

In 1994, Queensland Health distributed a Discussion Paper to key
stakeholders seeking comment on issues relevant to the review of the
current legidation.

In 1997, a Stakeholder Reference Group was consulted during the
development of the policy framework for the Bill. This group comprised
representatives of :

*  Private Hospitals' Association of Queensland
* Ausdtralian Medical Association

*  Audtralian Council on Healthcare Standards

*  Hedth Careof Australia

*  Medical Benefits Fund of Austraia

e Medibank Private

*  Queendand Health Benefits Association

e Austraian Nursing Homes & Extended Care Association
(Queendland )

e Hedth Rights Commission.
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In late 1998 and early 1999 there was targeted consultation with key
stakeholdersin relation to the definition of “day hospital health service” in
clause 10 of the Bill.

In May 1999, a consultation draft of the Bill was distributed to key
stakehol ders including the bodies represented on the Stakeholder Reference
Group mentioned above as well as:

* All Medical Colleges

¢ Queendand Rura Doctors Association

*  Queendand Divisions of General Practice Association

* Plastic & Reconstructive Surgeons Society of Queensland
»  Australian College of Cosmetic Surgery.

NOTES ON PROVISIONS

PART 1—PRELIMINARY

Clause 1 sets out the short title of the Act.

Clause 2 provides for the Act to commence on a day fixed by
proclamation.

Clause 3 outlines the main object of the Act, which is to establish a
framework for protecting the health and wellbeing of persons receiving
health services at private health facilities. This clause also sets out how the
main object isto be achieved.

Clause 4 clarifies the basic elements of the approval and licensing
processes established under the Act.

Clause 5 specifies that all persons, including the State, are bound by the
Act.
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PART 2—INTERPRETATION

Clause 6 providesfor adictionary of certain terms used in the legislation
to beincluded as a schedule to the Bill (Schedule 3).

Clauses 7 defines “health service”.

Clause 8 defines a“ private health facility” as a private hospital or a day
hospital. A “facility” in this context could comprise a number of buildings,
a single building or part of a building. For example, severa floors in a
building may be a private hospital while the remainder of the building may
be part of a public hospital or used for purposes unrelated to the provision
of health services.

Clause 9 defines “private hospital”. It should be noted that a hospital
operated by the State is not covered by the Bill.

Clause 10 defines “day hospital” and other terms used in the context of
that definition. Therationale for thisdefinition and itsintended operation is
explained in the General Outline section of these Notes. Paragraph (a) of
the definition of “day hospital health service” defines procedures performed
under certain forms of anaesthetic as being a “day hospital health service’.
The administration of anaesthetic or sedation is not of itself a procedure in
this definition.

Clause 11 clarifies that a reference to an authority (an approval or a
licence) holder, in the case of an authority issued jointly to more than 1
person, is areference to each of the persons.

PART 3—STANDARDS

Clause 12 enables the chief health officer to make standards under the
Act for the protection of the health and wellbeing of patientsat private health
facilities and specifies the matters about which standards may be made.
This clause also provides that a standard is of no effect unless the Minister
notifies the making of a standard by gazette notice. Although a standard is
not itself subordinate legislation (as defined by section 9 of the Satutory
Instruments Act 1992), the clause provides that the gazette notice which
notifies the making of a standard is subordinate legislation.
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PART 4—SUITABILITY OF PERSONSTO BE
AUTHORITY HOLDERS

Clause 13 specifies the criteriathat the chief health officer may consider
when deciding whether a person is suitable to hold, or to continue to hold,
an authority under the Act. Thesuitability criteriawill apply to decisions by
the chief health officer in relation to whether aground exists under clause 80
to suspend or cancel an authority and to applications:

»  for an approva under clause 19;

e tochange an approva under clause 32;
» for alicence under clause 44,

* torenew alicence under clause 53;

e tochangealicence under clause 58; and
* totransfer alicence under clause 70.

Clause 14 specifiesthat, in deciding whether an applicant or an authority
holder is a suitable person to hold the authority, the chief health officer may
have regard to the relevant criteria in clause 13 as they apply to an
“associate’. An “associate” means a person who is a business partner of,
or aparty to an arrangement with, the applicant or authority holder or, if the
person is a corporation, of which the applicant or authority holder is a
subsidiary. The rationale for this clause isthat, if the associate controls, or
has influence over, the operation of the private health facility, it is
appropriate that the chief health officer is able to have regard to the
suitability criteria as they apply to that person.

Clause 15 enables the chief health officer to investigate an applicant for
an authority or an authority holder, or an associate, to help decide whether
the applicant or authority holder is a suitable person to hold the authority.

Clause 16 provides that, if the chief health officer, in investigating a
person under clause 15, asks the commissioner of the police service for a
written report on the person’s criminal history, the commissioner must give
the report to the chief health officer. The purpose of this provision is
explained in the General Outline section of these Notes.
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PART 5—APPROVALS

Clause 17 sets out the requirements for an application for an approval.

Clause 18 enables the chief health officer to require an applicant for an
approval to provide further information or documentation the chief health
officer reasonably considers is needed to decide the application. If an
applicant fails to comply with the requirement, the application is taken to
have been withdrawn.

Clause 19 specifies that the chief health officer must consider an
application for an approval and either grant or refuse the application. This
clause also specifies the criteriain respect of which the chief health officer
must be satisfied before an approval is granted and sets out the notification
requirements in relation to decisions about applications.

Clause 20 enables the chief health officer to extend the time-frame for
deciding an application for an approval because of the complexity of the
issues that need to be considered in deciding the application and requiresthe
chief health officer to notify the applicant of the extended time-frame.

Clause 21 specifies that, if the chief health officer fals to decide an
application for an approval within the specified time-frames, the application
is taken to have been refused.

Clause 22 provides that an approval must be in the approved form and
sets out the particulars that must be stated in the approval.

Clause 23 provides that an approval must be issued on condition that the
approval holder must give the chief health officer written notice of a
“prescribed change” (as defined in the clause) within 21 days of the change.
A changein the directorship of acorporate approval holder isan example of
amatter that is expected to be prescribed under this provision.

This clause also enables the chief health officer to impose additional
conditions on an approval if the chief health officer considersthe conditions
are necessary or desirablefor:

»  theproper operation of the proposed facility under alicence; or
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* the health and wellbeing of patients who may receive health
services at the proposed facility.

Clause 24 specifiesthat approvals remain in force for aterm of not more
than 2 years.

Clause 25 enables the chief health officer to extend an approval at the
request of the approval holder for one or more periods of not more than 2
years. This clause also sets out the requirements for an application to extend
an approval.

Clause 26 enables the chief health officer to require an approval holder
who has applied for an extension of an approval to provide further
information or documentation the chief health officer reasonably considers
Is needed to decide the application. If an approval holder fails to comply
with the requirement, the request for an extension of the approval istaken to
have been withdrawn.

Clause 27 specifies that the chief health officer must consider an
application to extend an approval and either grant or refuse the application.
This clause also specifies the criteria in respect of which the chief health
officer must be satisfied before an extension may be granted and sets out the
notification requirementsin relation to decisions about applications.

Clause 28 specifiesthat if an approval holder applies for an extension of
an approval, the approval remainsin force until the end of the extended term
(if the application is granted); or the day the application iswithdrawn; or the
day the information noticeis given (if the application is refused).

Clause 29 enables the chief health officer to change the details specified
in an approval or the conditions of an approval if the chief health officer
considersthe change is necessary or desirable for:

»  the proper operation of the proposed facility under alicence; or

* the heath and wellbeing of patients who may receive health
services at the proposed facility.

This clause also sets out the process which must be followed by the chief
health officer before making a change to an approval.
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Clause 30 specifies that an approval holder may apply to the chief health
officer to change the details specified in an approval or the conditions of an
approval. This clause also sets out the requirements for an application to
change an approval.

Clause 31 enables the chief health officer to require an approval holder
who has applied to change an approval to provide further information or
documentation the chief health officer reasonably considers is needed to
decide the application. If an approval holder fails to comply with the
requirement, the application is taken to have been withdrawn.

Clause 32 provides that the chief health officer may grant an application
to change an approva only if the chief health officer is satisfied:

e the approval holder is a suitable person to continue to hold the
approval; and

»  the proposed facility and the provision of health services at the
proposed facility, will comply with the relevant standards.

The approval holder’s suitability would be relevant if, for example, a
change was sought as to the types of health services to be provided under
the approval. The chief health officer would need to consider matters such
as the approva holder’s skill, knowledge and experience in operating a
facility providing those services.

The provision also specifies the notification requirements in relation to
decisions about changes to approvals.

Clause 33 enables the chief health officer to extend the time-frame for
deciding an application to change an approval because of the complexity of
theissuesthat need to be considered in deciding the application and requires
the chief health officer to notify the applicant of the extended time-frame.

Clause 34 provides that, if the chief health officer fails to decide an
application to change an approval within the specified time-frames, the
application is taken to have been refused.

Clause 35 makes it an offence for an approval holder to fail to return the
approval to the chief health officer within 7 days after receiving a change
notice or an information notice, unless the person has a reasonable excuse.
This clause also specifies how the chief health officer must deal with an
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approval upon itsreceipt.

Clause 36 provides that, if an approval is held by 2 or more individuals
jointly, and 1 or more, but not all, of the individuals dies, the surviving
individual or individuals are taken to hold the approval.

Clause 37 enables an approva holder to surrender an approva and
specifies when the surrender takes effect. This clause also makesit offence
for a person who held an approval to fail to return it to the chief health
officer within 7 days after its surrender, unless the person has a reasonable
excuse.

Clause 38 enables an approval holder to apply to the chief health officer
to replace an approval that has been lost, stolen, destroyed or damaged and
outlines the action the chief health officer must take upon receipt of an
application.

Clause 39 makes it an offence for a person to operate a private health
facility unless the person holds alicence.

Clause 40 deals with situations where a person operates a day hospital at
the same place as a private hospital and the licence for the hospital states, at
the request of the licensee, that this clause applies to the health services
provided in operating the day hospital. The provision clarifiesthat in these
circumstances the person does not operate the day hospital and, therefore, a
separate licenceis not required for the day hospital.

An example of a situation where this provision would apply is where a
licensee of aprivate hospital |eases part of the facility to aradiology practice
to enablethat practiceto provide servicesto the hospital’ s patientsinvolving
the use of general anaesthetic.

Clause 41 provides that only an approval holder may apply for alicence.
Clause 42 sets out the requirements for an application for alicence.

Clause 43 enables the chief health officer to require an applicant for a
licence to provide further information or documentation the chief health
officer reasonably considers is needed to decide the application. If an
applicant fails to comply with the requirement, the application is taken to
have been withdrawn.
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Clause 44 specifies that the chief heath officer must consider an
application for a licence and either grant or refuse the application. This
clause also specifiesthat the chief health officer must grant the application if
specific criteria are satisfied. The criteria include that the applicant is a
suitable person to hold the licence. Thisisto enable the chief health officer
to take into account any changes in the applicant’s circumstances that may
have occurred subsequent to the applicant being granted an approval for the
licence.

The provision aso sets out the notification requirements in relation to
decisions about applications.

Clause 45 enables the chief health officer to extend the time-frame for
deciding an application for alicence because of the complexity of the issues
that need to be considered in deciding the application and requires the chief
health officer to notify the applicant of the extended time-frame.

Clause 46 provides that, if the chief health officer fails to decide an
application for alicence within the specified time-frames, the application is
taken to have been refused.

Clause 47 provides that a licence must be in the approved form and sets
out the particulars that must be stated in the licence.

Clause 48 specifies the standard conditions on which an approval must
be issued. This clause also enables the chief heath officer to impose
additional conditions on a licence if the chief health officer considers the
conditions are necessary or desirable for the proper operation of the facility
and for the health and wellbeing of patients who may receive health services
at thefacility.

Clause 49 makesit an offence for alicensee to contravene a condition on
which alicenceisissued. This clause aso clarifiesthat the penalty may be
imposed whether or not the licenceis cancelled or suspended because of the
contravention.

Clause 50 specifies the term for which alicence remainsin force.

Clause 51 enables the chief hedth officer to renew a licence on
application by the licensee. This clause also sets out the requirementsfor an
application to renew alicence.
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Clause 52 enables the chief health officer to require alicensee who has
applied for the renewal of a licence to provide further information or
documentation the chief health officer reasonably considers is needed to
decide the application. If the licensee failsto comply with the requirement,
the application is taken to have been withdrawn.

Clause 53 specifies that the chief health officer must consider an
application to renew alicence and either grant or refuse the application. This
clause also specifies the criteriain respect of which the chief health officer
must be satisfied before a renewal may be granted and sets out the
notification requirementsin relation to decisions about applications.

Clause 54 specifies that if alicensee applies for a renewal under clause
51, the licence remains in force until the end of the renewed term (if the
application is granted), or the day the application is withdrawn, or the day
the information noticeis given (if the application is refused).

Clause 55 enables the chief health officer to change the details specified
inalicence or the conditions of alicenceif the chief health officer considers
the change is necessary or desirable for:

»  the proper operation of the facility under the licence; or

* the health and wellbeing of patients who are receiving, or may
receive, heath services at the facility.

This clause al so sets out the process which must be followed by the chief
health officer before making a change.

Clause 56 specifiesthat alicensee may apply to the chief health officer to
change the details specified in alicence or the conditions of alicence. This
clause also sets out the requirements for an application to change alicence.

Clause 57 enables the chief health officer to require a licensee who has
applied to change alicence to provide further information or documentation
the chief health officer reasonably considers is needed to decide the
application. If the licensee fails to comply with the requirement, the
application is taken to have been withdrawn.
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Clause 58 sets out the criteriain respect of which the chief health officer
must be satisfied before deciding to change alicence or grant an application
to change alicence and sets out the notification requirements in relation to
decisions about changesto alicence.

Clause 59 enables the chief health officer to extend the time-frame for
deciding an application to change alicence because of the complexity of the
Issues that need to be considered in deciding the application and requiresthe
chief health officer to notify the applicant of the extended time-frame.

Clause 60 provides that, if the chief health officer fails to decide an
application to change a licence within the specified time-frames, the
application is taken to have been refused.

Clause 61 makesit an offence for alicenseeto fail to return thelicenceto
the chief health officer within 7 days after receiving a change notice or an
information notice, unless the person has a reasonable excuse. This clause
also specifies how the chief health officer must deal with alicence upon its
return.

Clause 62 defines the term “ prescribed ateration” and specifies that the
term does not mean a change to a facility for which a development permit
under the Integrated Planning Act 1997 is required. Thisis to ensure that
there is no duplication between the approval processes under clauses 63-66
and the devel opment approval processes under that Act.

Clause 63 sets out the requirements for an application for approval of a
prescribed ateration.

Clause 64 enables the chief health officer to require alicensee who has
applied for approval of aprescribed ateration to provide further information
or documentation the chief health officer reasonably considersis needed to
decide the application. If the licensee failsto comply with the requirement,
the application istaken to have been withdrawn.

Clause 65 requires the chief health officer to consider the application for
approval of a prescribed ateration and sets out the criteria in respect of
which the chief health officer must be satisfied before deciding to grant the
application. This clause also sets out the notification requirements and
time-framesin relation to decisions about applications.
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Clause 66 provides that, if the chief health officer fails to decide an
application for approval of a prescribed ateration within the specified
time-frames, the application is taken to have been refused.

Clause 67 specifies that a licensee may transfer the licence only if the
chief health officer grants an application for the transfer.

Clause 68 provides that an application for the transfer of a licence may
only be made by the proposed transferee and sets out the requirements for a
transfer application.

Clause 69 enables the chief health officer to require an applicant for the
transfer of a licence to provide further information or documentation the
chief health officer reasonably considersis needed to decide the application.
If the applicant failsto comply with the requirement, the application istaken
to have been withdrawn.

Clause 70 requires the chief health officer to consider the application to
transfer alicence and either grant or refuse the application. The chief health
officer may grant the application only if satisfied that the proposed
transferee is a suitable person to hold the licence.

This clause also sets out the notification requirements in relation to
decisions about the transfer of alicence.

Clause 71 enables the chief health officer to extend the time-frame for
deciding an application to transfer alicence because of the complexity of the
Issues that need to be considered in deciding the application and requiresthe
chief health officer to notify the applicant of the extended time-frame.

Clause 72 provides that, if the chief health officer fails to decide an
application to transfer a licence within the specified time-frames, the
application is taken to have been refused.

Clause 73 makesit an offence for alicenseetofail to return the licence to
the chief health officer within 7 days after receiving atransfer notice, unless
the person has areasonable excuse. This clause also specifies how the chief
health officer must deal with alicence upon itsreturn.

Clause 74 provides that an instrument or document that purports to
encumber alicenceis of no effect. Thisisto emphasisethat alicenceisin
effect a personal right and is not “property” which can be encumbered.
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Clause 75 provides that, if a licensee who is an individua dies, the
personal representative of the licensee’ s estate is taken to be the licensee for
6 months from the date of the licensee’ s death or any longer period the chief
health officer decides. The purpose of this clause isto enable the facility to
continue operating under the licence until alternative arrangements are made
by the personal representative.

The clause a so specifiesthat the chief health officer may decideto extend
the period only if the personal representative gives the chief health officer
notice that a person intends to apply to transfer the licence and the chief
health officer reasonably believesthat it is appropriate to extend the period to
enable the transfer application to be made and decided. The provision under
which the personal representative is taken to be the licensee applies subject
to any transfer, suspension, cancellation, surrender or expiry of the licence
under the Act.

Clause 76 provides that, if a licence is held by 2 or more individuals
jointly and 1 or more, but not al, of the individuals dies, the surviving
individua or individuals are taken to hold the licence.

Clause 77 enables alicensee to surrender alicence and specifieswhen the
surrender takes effect. This clause also makes it an offence for a person
who held alicencetofail to return it to the chief health officer within 7 days
after its surrender, unless the person has a reasonable excuse.

Clause 78 makes it an offence for a licensee to stop operating a private
health facility, without a reasonable excuse, unless the licensee has
surrendered the licence and the surrender hastaken effect. The effect of this
provisionisthat the chief health officer will be given at least 30 days notice
of theintended closure of afacility. Thiswill enablethe chief health officer
to be satisfied that appropriate arrangements have been made by the licensee
to ensure the health and wellbeing of patients in the facility (eg. by their
transfer to another facility).

Clause 79 enables alicensee to apply to the chief health officer to replace
a licence that has been lost, stolen, destroyed or damaged and outlines the
action the chief health officer must take upon receipt of an application.
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PART 7—SUSPENSION AND CANCELLATION OF
AUTHORITIES

Clause 80 sets out the grounds for suspending or cancelling an authority.

Clauses 81 provides that the chief health officer must give a show cause
notice to an authority holder if the chief health officer believes a ground
exists to suspend or cancel the authority. However, where the ground
involves a contravention of the Act, the provision alows the chief health
officer to give a compliance notice to the authority holder under clause
125(2) to rectify the matter to which the ground relates, rather than giving a
show cause notice. If the authority holder fails, without a reasonable
excuse, to comply with the compliance notice, the chief health officer must
proceed to give a show cause notice. The provision also sets out the
particulars that a show cause notice must contain and specifies that the
authority holder may make written representations about the action the chief
health officer proposes to take.

Clauses 82-84 outline the procedures to be followed after written
representations (if any) are made by an authority holder to the chief health
officer in response to a show cause notice. These clauses provide that, after
considering such representations, the chief health officer:

e must notify the authority holder where no further action is to be
taken; or

*  where the chief health officer still believes there are grounds for
suspending or cancelling the authority, may suspend or cancel the
authority in accordance with the proposed action stated in the
show cause notice and must immediately give an information
notice about the decision to the approval holder.

Clause 85 sets out the grounds and procedures for the immediate
suspension or cancellation of an authority.

Clause 86 providesthat the chief health officer may cancel or reduce the
remaining period of a suspension of an authority and must immediately
give written notice of the decision to the authority holder.
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PART 8—MONITORING, INVESTIGATION AND
ENFORCEMENT

Clause 87 enables the chief health officer to appoint a person, other than a
police officer, as an authorised person provided that the chief health officer
considers the person has the necessary expertise or experience to be an
authorised person.

Clause 88 specifies the functions of authorised persons and clarifies that
an authorised person can utilise the powers given to the person under the
Act or another Act. The clause aso makes provision for the powers
available to an authorised person to be limited under a condition of their
appointment or by written notice given by the chief health officer.

Clause 89 specifies that an authorised person holds office on the
conditions stated in their instrument of appointment, and that an authorised
person may be appointed for a term or for the period during which the
person holds another position (eg. a position as a public service employee or
health service employee).

Clause 90 requires the chief health officer to provide each authorised
person with an identity card containing a recent photograph of the person
plus other relevant particulars.

Clause 91 sets out the circumstances under which an identity card issued
to an authorised person must be returned to the chief health officer.

Clause 92 requires an authorised person to first produce or display the
authorised person's identity card before exercising any powers under the
Act. However, provision is also made for the authorised person to produce
the card at the first reasonable opportunity where it is not immediately
practical to do so.

Clause 93 confers on an authorised person aright to enter a place without
the occupier’s consent or awarrant if itis:

* apublic place and the entry is made when it is open to the public;
or

» alicensed private health facility and the entry is made when the
facility is open for business or otherwise open for entry.



24
Private Health Facilities

The provision clarifies that the term “when the facility is open for
business’ includes when health services are being provided at the facility.

Clause 94 outlines the procedures an authorised person must follow
when seeking consent to enter a place. This clause also provides that,
should theissue arise in a proceeding whether the occupier consented to the
entry, acourt must find that consent was not given if an acknowledgment of
consent is not produced in evidence and the lawfulness of the entry is not
proved.

Clause 95 makes provision for an authorised person to apply to a
Magistrate for awarrant to enter a place. Under this provision, aMagistrate
may refuse to consider an application until an authorised person provides
the Magistrate with the information the Magistrate requires.

Clause 96 sets out the conditions under which a Magistrate may issue a
warrant and specifies the information that must be stated in awarrant.

Clause 97 makes provision for an authorised person to apply for a
warrant by phone, fax, radio or another form of communication because of
urgent or other special circumstances.

Clause 98 outlines the procedures that must be followed by an authorised
person prior to entering a place under awarrant.

Clause 99 specifies what powers are available to an authorised person
who has entered a place under clause 93 for the purposes of monitoring and
enforcing compliance with the Act.

Clause 100 specifies that, when entering a place to exercise powers for
monitoring or enforcing compliance with the Act, an authorised person
must not do anything that may adversely affect the health or physical
privacy of apersoninthe place. Therationale for this provision isoutlined
on page 7 of these Notes.

Clause 101 makes it an offence for a person to fail to help an authorised
person under clause 99(3)(f), unless the person has a reasonable excuse.

Clause 102 makes it an offence for a person to fail to provide an
authorised person with information asked for under clause 99(3)(g), unless
the person has a reasonable excuse.
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Clause 103 provides an authorised person with the power to seize athing
at a place entered, without consent or a warrant, if the authorised person
reasonably believes that the thing is evidence of an offence against the Act.

Clause 104 provides an authorised person with the power to seize athing
a aplaceif:

* theauthorised person obtained the necessary consent to enter the
place; and the authorised person reasonably believesthat the thing
is evidence of an offence against the Act; and seizure of the thing
Is consistent with the purpose of entry as told to the occupier
when asking for the occupier's consent; or

* the authorised person is authorised to enter the place under a
warrant and the seizure is authorised by the warrant; or

» the authorised person reasonably believes another thing at the
place is evidence of an offence against the Act and needs to be
seized to secure evidence or to prevent repeat offences; or has just
been used in committing an offence against the Act.

Clause 105 enables an authorised person to take the following action in
relation to a thing which has been seized—that is, move the thing from the
place where it was seized; leave the thing at the place of seizure but restrict
accessto it; or make any seized equipment inoperable.

Clause 106 makes it an offence for a person to interfere, or attempt to
interfere, with those actions taken by an authorised person to restrict access
to seized things or make seized equipment inoperabl e, without an authorised
person's approval.

Clause 107 makes provision for an authorised person to require the
person in control of athing to be seized to take it to a stated reasonable place
by a stated reasonable time; and if necessary, to remain in control of it at the
stated place for a reasonable time. It is an offence for a person to fail to
comply with a requirement or further requirement made under this clause
unless the person has a reasonabl e excuse.
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Clause 108 requires an authorised person to issue areceipt for any seized
thing and to give the receipt to the person from whom the thing was seized.
However, if for some reason this proves impractical, the authorised person
must leave the receipt at the place of seizure in a conspicuous position and in
a secure way.

Clause 109 sets out the circumstances under which a seized thing will be
forfeited to the State, for example, if the owner cannot be found, after
making reasonable inquiries, or if it cannot be returned to its owner, after
making reasonabl e efforts.

Clause 110 makes provision for a court to order, on convicting a person
for an offence against the Act, the forfeiture to the State of anything that has
been seized.

Clause 111 enables the chief health officer to deal with athing which has
been forfeited to the State, as the chief health officer considers appropriate,
including the destruction or disposal of the thing. However, the chief health
officer must not deal with the thing in a way that could prejudice the
outcome of areview or an appea applied for or started under Part 9 of the
Act.

Clause 112 specifies when an authorised person must return a seized
thing to its owner, if the thing has not been forfeited.

Clause 113 provides for the owner of any seized thing to have accessto it
for inspection or copying (if adocument) until it isforfeited or returned.

Clause 114 enables an authorised person, if an offence has or appears to
have been committed against the Act, to require a person to state the

person's name and residential address, and to produce evidence of the
correctness of the stated name or address. When making such a

reguirement, the authorised person must warn the person it is an offence to
fail to state the person’s name or address, unless they have a reasonable
excuse.

Clause 115 makes it an offence to fail to comply with a request made
under clause 114, unless the person has a reasonable excuse. However, a
person does not commit an offence by not complying with such arequest if
it isnot proven that the person committed an offence against the Act.
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Clause 116 makes provision for an authorised person to:

*  requireaperson to produce adocument for their inspection which
has been issued to the person under the Act, or is required to be
kept by the person under the Act;

*  requireaperson to certify that a copy of the document or an entry
in adocument is atrue copy; and

*  keep adocument until such time as a copy of the document or an
entry in adocument is certified as atrue copy.

Clause 117 makesif an offence for a person to fail to certify a document
in accordance with arequest made under clause 116, unless the person hasa
reasonable excuse.

Clause 118 makes it an offence for a person to fail to comply with a
request under clause 116 to produce a document, unless the person has a
reasonable excuse.

Clause 119 enables an authorised person to require a person, by written
notice, to attend before the authorised person to provide information about
an offence against the Act. It is an offence for a person to fail to comply
with such arequest, unless the person has a reasonable excuse.

Clause 120 requires an authorised person to give written notice if an
authorised person, or a person acting under the direction or authority of an
authorised person, damages property when exercising or purporting to
exercise apower. The notice must set out the particulars of the damage and
be given to the person who appears to be the owner of the property.
However, if for some reason this proves impractical, the authorised person
must leave the notice in a conspicuous position and in a secure way.

Clause 121 makes provision for a person to be compensated by the State,
where the person has incurred loss or expense because of the exercise or
purported exercise of a power by an authorised person under the following
subdivisions of Division 2 of Part 8:

e Subdivison 1—Powersto enter places
*  Subdivision 3—Powers after entry
e Subdivision 4—Power to seize evidence
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Clause 122 makes it an offence for a person to state anything to an
authorised person that the person knows is false or misleading in a material
particular.

Clause 123 makes it an offence to give an authorised person a document
containing information that the person knows is false or misleading in a
materia particular.

Clause 124 makes it an offence to obstruct an authorised person in the
exercise of apower or pretend to be an authorised person, unless the person
has a reasonable excuse.

Clause 125 enablesthe chief health officer to issue acompliance noticeto
an authority holder if the chief health officer or an authorised person
reasonably believes that:

e apersoniscontravening aprovision of the Act or has contravened
aprovision of the Act in circumstances that made it likely that the
contravention would continue or be repeated,;

» the matter is reasonably capable of being rectified and it is
appropriate to give the authority holder an opportunity to rectify
the matter; and

* ashow cause notice under clause 81 has not been givenin relation
to the matter.

This clause also specifies the particulars that a compliance notice must
contain and makes it an offence for a person to fail to comply with a
compliance notice, unless the person has a reasonable excuse.

PART 9—REVIEWS AND APPEALS

Clause 126 specifies that an appeal against an original decision must, in
thefirst instance, be by way of an application for internal review.

Clause 127 specifies that persons who are given, or entitled to be given,
an information notice for an original decision (see Schedule 1) and who are
dissatisfied with the decision, may apply for the decision to be reviewed by
the chief health officer.



29
Private Health Facilities

Clause 128 sets out the process and time-frames for the lodgement of an
application for the review of an origina decision made by the chief health
officer.

Clause 129 enables the chief health officer to make a further decisionin
relation to a matter under review to confirm the original decision, amend the
origina decision or substitute another decision for the original decision.
This provision also places an obligation on the chief health officer to abide
by the processes and time-frames for the notification of the chief health
officer’ sdecision in relation to an application for the review of adecision.

Clause 130 makes provision for the District Court to stay the operation
of an original decision, if an application has been lodged for the review of
this decision.

Clause 131 enables a person to appeal to the District Court where the
person is dissatisfied with the decision made by the chief health officer in
relation to the review of an original decision.

Clause 132 specifies that an appeal may be made to the District Court at
Brisbane or nearest the place where the person resides or carries on
business.

Clause 133 sets out the notification requirements and time-frames for an
apped to the Digtrict Court.

Clause 134 makes provision for the District Court to stay the operation
of a decision made by the chief health officer under clause 129, where an
appeal has been made to the Court regarding this decision.

Clause 135 specifiesthe powersthat the District Court hasin deciding an
appeal and provides that an appeal is by way of rehearing.

Clause 136 sets out what actions the District Court may take in deciding
an appedl.

PART 10—LEGAL PROCEEDINGS

Clause 137 specifies that Division 1 of Part 10 applies to a proceeding
under the Act.
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Clauses 138 to 140 specify those matters which do not have to be proved
in a proceeding under the Act, or which are considered to be evidence of
those matters.

Clause 141 provides for offences under the Act to be dealt with as
summary offences and specifies the period within which proceedingsfor an
offence can be commenced.

Clause 142 specifies that an action or omission of a person's
representative, in relation to an offence against the Act, istaken to have been
done by the person, if the representative was acting within the scope of the
representative's authority. However, the person can utilise the defence
provided for under this provision and prove that they could not, by the
exercise of reasonable diligence, have prevented the act or omission. The
rationale for this provision is discussed in the General Outline section of
these Notes.

Clause 143 places an obligation on the executive officers of acorporation
to ensure that the corporation complies with the legislation. As such, this
provision creates an offence on the part of each executive officer in
situations where the corporation has committed an offence against this Act.
However, it is a defence for an executive officer to prove that he or she
exercised reasonable diligence to ensure the corporation complied with the
provision; or were not in a position to influence the conduct of the
corporation in relation to the offence. The rationale for this provision is
discussed in the General Outline section of these Notes.

PART 11—MISCELLANEOUS

Clause 144 makesit an offence for alicensee of aprivate health facility to
fail to givereportsto the chief health officer asrequired by thisclause. The
purposes of the reports are to:

*  monitor the quality of health services provided at private health
facilities;
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* enable the State to give information to the Commonwealth or
another State, or an entity of the Commonwealth or another State,
under an agreement prescribed under a regulation for clause
147(4); and

* monitor the general state of health of the public having regard to
the types and numbers of health services provided at the facilities.

The provision aso specifies the requirements as to the form, content and
timing of the reports.

Clause 145 makes it an offence for alicensee to give areport containing
information that the licensee knows to be false or misleading in a material
particular.

Clause 146 specifies that those persons who have a role in the
administration of the Act are not civilly liable for an act done, or omission
made, honestly and without negligence under the Act. Such liability attaches
to the State.

Clause 147 makes it an offence for persons (specified in subclause (1))
to disclose information which the person has obtained in the course of the
person’'s functions under the Act or the repealed division, unless the
disclosure is expressly authorised under this provision. Information
protected under this provision is information that could damage the
commercia activities of the person to whom the information relates;
personal health information; and information contained in criminal history
reports obtained under clause 16.

Subclause (4) specifies the circumstances under which the above
information may be disclosed. Examples of the agreements that it is
envisaged will be prescribed under sub-clause (4)(c) include the Australian
Health Care Agreement and the National Health Information Agreement.
Confidentiality obligations extend to recipients of protected information
under those agreements and to persons to whom disclosure is authorised by
the Minister on public interest grounds under subclause (6).
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To ensurethat adegree of public accountability appliesto any disclosures
authorised by the Minister, subclause (9) requires the chief executive to
include a statement about such authorisations by the Minister in the
department’s annual report under the Financial and Administration Audit
Act 1977.

Clause 148 authorises the chief health officer to delegate the chief health
officer’ s powers under the Act to an appropriately qualified employee of the
department, with the exception of the power to make standards under Part 3
and the internal review powers under Division 1 of Part 9.

Clause 149 enables the chief health officer to establish advisory
committees to advise the chief health officer on any matter regarding the
administration of the Act. For example, the chief health officer may need to
obtain expert technical advice to assist the chief health officer in making a
standard under clause 12(2)(h) about equipment required for the provision
of particular types of health services provided at private health facilities.

Clause 150 authorises the chief health officer to approve forms for use
under the Act and specifies various requirements that may be contained in
approved forms.

Clause 151 provides that the Governor in Council may make regulations
under the Act.

PART 12—SAVING AND TRANSITIONAL
PROVISIONS

Clause 152 defines certain terms used in Part 12.

Clause 153 specifies that references to Division 4 of Part 3 of the Health
Act 1937 (the repedled division) in an Act or document may, if the context
permits, be taken as areference to the Private Health Facilities Act 1999.

Clause 154 sets out the transitional arrangements applying to “consents’
given administratively by the chief hedth officer prior to the
commencement of the Act. Under this clause, persons holding such
consents are taken to be approval holders under the Act and such consents
are taken to be approvals under the Act. Therefore, a person holding a
consent has no need to apply for an approval under the Act.
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The provision also specifies the conditions applying to approvals that
come into existence as above and provides that such approvals expire 1 year
after the commencement of the Act (but may be extended by the chief health
officer under clause 25).

Clause 155 provides that an existing licence to erect a private health
facility issued under the repeal ed division expires on the commencement of
the Act. Licences to erect involve a process whereby plans for a proposed
facility are assessed against building related requirements in the current
legidation. Thistype of licenceisto be abolished as they have no equivalent
under the Act. As al building-related requirements for private health
facilities will be incorporated into the Building Code of Austraia, the
processes currently dealt by licencesto erect will be dealt with as part of the
development approval processes under the Integrated Planning Act 1997.

Clause 156 providesthat an existing licenceto use aprivate health facility
issued under the repealed division istaken to be alicence under the Act and
that the holder of alicenceto useistaken to be alicensee under the Act. The
clause also sets out the standard conditions that apply to such licences.
These conditions are in effect the same as would apply to a new licence
issued under Part 6 of the Act.

Clause 157 provides that an application for a licence to use under the
repealed division, or an application for the renewal or transfer of such a
licence, istaken to be an equivalent application in relation to licences under
the Act. Thisis to save existing applicants from having to re-apply under
the Act.

This clause also provides that an application for a licence to erect under
the repealed division, or an application for the renewal or transfer of such a
licence, are taken to have been withdrawn. The rationale for this provision
Is the same as appliesto clause 155.

Clause 158 provides for the continuation of show cause proceedings
commenced under the repealed division for the suspension or cancellation
of alicenceto use.

Clause 159 providesfor the continuation of the suspension of alicenceto
use under the repealed division.
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Clause 160 provides for the commencement or continuation of
proceedings for an offence against the repealed division, as if the Act had
not been commenced.

Clause 161 isatransitional provision applying to personswho operated a
day hospital immediately before the commencement of the Act and did not
have alicence to use under the repealed division, but are required to hold a
licence for the facility under the Act. The provision specifiesthat clause 39
of the Bill (the offence provision prohibiting the operation of aprivate health
facility without alicence) does not apply to the operation of the day hospital
by the abovementioned persons until 6 months after the Act commences.

The purpose of the provision is to alow those persons to continue to
operate aday hospital during the 6 month period (provided the same health
services are provided as were provided immediately before the Act
commences) without contravening the Act. During this period those
persons would need to obtain an approval and alicence for the facility.

Clauses 162-163 are transitional provisions applying to persons who,
immediately before the commencement of the Act, operated a day hospital
in the same place as a private hospital, under the private hospital’s licence.
Clause 162(2) clarifies that a separate licence is not required for day
hospitalsin this category. This provision will apply for 1 year after the Act
commences or until the private hospital’s licence is endorsed with a
statement that clause 40 applies to the operation of the day hospital,
whichever isthe earlier. Thisisto ensurethat all private hospital licencesin
force under the Act will indicate which, if any, day hospitals are operated
under the private hospital’ s licence by virtue of the provisions of clause 40.

PART 13—OTHER ACTSAMENDED

Clause 164 provides that Schedule 2 amends the Acts mentioned in it.
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SCHEDULE 1

Schedule 1 lists those decisons made under the Act for which
information notices must be given and which therefore may be subject to
internal review or appedl.

SCHEDULE 2

Schedule 2 provides for consequential amendments to be made to certain
Acts mainly to omit references to the Health Act 1937 and to insert new
definitions of private hospital and private health facility.

SCHEDULE 3

Schedule 3 defines certain terms used in the Act.

L] The State of Queensland 1999



