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INDUSTRIAL RELATIONSBILL 1999

EXPLANATORY NOTES

GENERAL OUTLINE

Objective of thelegidation
The principal objective of thisBill isto provide aframework for industrial
relations that supports economic prosperity and social justice by:

providing for rights and responsibilities that ensure economic
advancement and socia justice for al employees and employers; and
providing for an effective and efficient economy, with strong economic
growth, high employment, employment security, improved living
standards, low inflation and national and international competitiveness,
and

preventing and eliminating discrimination in employment, and ensuring
equal remuneration for men and women; and

helping balance work and family life; and

promoting the effective and efficient operation of enterprisesand
industries; and

ensuring wages and employment conditions provide fair standardsin
relation to living standards prevailing in the community; and

promoting participation in industria relations by employees and
employers; and

encouraging responsible representation of employees and employers by
democratically run organisations and associations; and

promoting and facilitating the regulation of employment by awards and
agreements; and

meeting the needs of emerging labour markets and work patterns; and
promoting and facilitating jobs growth, skills acquisition and vocational
training through apprenticeships, traineeships and labour market
programs; and

providing for effective, responsive and accessible support for
negotiations and resolution of industrial disputes; and

assisting in giving effect to Australiasinternational obligationsin
relation to labour standards

Reasonsfor the Bill
The Bill implements the objectives of the Government's pre-election
“Industrial Relations New Directions Statement”:
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* to establish an effective industria relations system that gives
Queendlanders a fair and reasonable standard of living, an equitable
share of the State's output, access to jobs and training, secure and
satisfying employment, equal opportunity and freedom from
discrimination in employment; and

* develop anindustrial relations system which takes account of both social
and economic goals in order to ensure a proper balance between the
achievement of fair outcomes for workers and improving the productive
performance of Queensand workplaces and industries.

To meet these objectives the Government established a review of
Queendand’'s industrial relations system and immediately moved
amendments to the Wor kplace Relations Act 1997.

On 27 July 1998, the Government approved the terms of reference for a
comprehensive review of the industrial relations legidation and the
membership of an Industrial Relations Taskforce. The Taskforce
comprised representatives of unions and employer associations,
independent experts and a representative of the Department of Employment,
Training and Industrial Relations.

The Taskforce was chaired by Professor Margaret Gardner, Pro
Vice-Chancellor (Business, Equity), Griffith University.

The members of the Taskforce were:

* Ingrid Asbury, National Industry Group Manager, Australian Industry
Group;

» John Battams, General Secretary, Queensland Teachers Union;

* Don Brown, Secretary, Australian Liquor, Hospitality & Miscellaneous
Workers Union;

* Robin Franklin, Group Manager, Human Resources, Thiess Contractors
Pty Ltd;

» Judith Himstedt, Manager, Workplace Relations Division, Queensland
Chamber of Commerce and Industry;

e Peter Henneken, Acting Deputy Director-General, Department of
Employment, Training and Industrial Relations;

» ChrisKetter, Branch Secretary, Shop, Distributive & Allied Employees
Association (from October 1998);

» Joseph Ludwig, Senior Industrial Advocate, Australian Workers Union
(to 2 September 1998); and

e an independent expert, Professor Ron McCalum, Blake Dawson
Waldron, Professor in Industrial Law at the University of Sydney.
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The Government set the following terms of reference for the review of
Queendand'sindustrial relations legidation.

The new legidation will result in the development of an industrial relations
system that:

* improves the strength of the economy, provides for job growth and
enhances job security;

meets the needs of emerging labour markets and work patterns;

isfair and equitable;

provides an effective balance between collective and individual rights;
isflexible, responsive and accessible; and

IS based on cooperation, consultation and participation.

It was proposed that the following elements form the basis of the legidlative

review:

» strengthening and enhancing job security and addressing the issue of
non-standard forms of work and related employment conditions;

» creating aresponsive and accessible industria relations system;

» fair and equitable arrangements for wages and conditions that meet the
needs of industry, employers and employees including the public sector;

» theneedfor aviable, relevant and up-to-date award system that protects
the wages and conditions of workers;

* theinterface between State and federa industria relations systems;

» the role, structure and function of the Industrial Relations Court,
Commission and Registry and related tribunals; and

» dtrengthening collective arrangements, including the operation and
regulation of industrial organisations.

On 28 August 1998 the Workplace Relations Amendment Act 1998 was
passed by Parliament. The Act overturned certain harsh and unfair aspects
of the Workplace Relations Act 1997. This included stopping awards from
being stripped back to 20 allowable matters. In regard to Queensland
workplace agreements (QWAS), the Act removed secrecy provisions,
included a protection for disadvantaged groups (such as young workers and
women) and required the commission to consider the public interest before
approval of aQWA.

The Report of the Industrial Relations Taskforce recommended the
development of a new Industrial Relations Act to replace the Workplace
Relations Act 1997 and theIndustrial Organisations Act 1997.
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In total the Taskforce made 166 recommendations, of which 139 (84%)
were unanimous, 27 were by mgjority. Of the 166 recommendations the
Bill has adopted 150 in total or with addition or modification and 16 have
been rejected.

Achieving the objective

The Bill repeas the Workplace Relations Act 1997 and the Industrial
Organisations Act 1997 and provides for a new industrial relations system
based on recommendations of the Industrial Relations Taskforce and key
policy issues determined by Government.

TheBill:

strengthens the role of the commission in the making and varying of
awards and in mediating and conciliating where negotiations over
enterprise bargains have broken down;

introduces a position of full-time president of the Industrial
Commission and court, and simplifies the appeals provisions, but
generally retains the current structure of the commission and court;
provides for legal representation before the commission to occur by
|eave of the commission;

requires awards to be reviewed regularly and to set fair and reasonable
wages and conditions of employment rather than be limited to a
minimum safety net of conditions;

provides greater choice in the types of agreements that can be made
between employers and employees including agreements that can be
made for a single business or enterprise, for projects, for multiple
employers and for new business sites;

introduces a 21 day peace obligation period during which parties are
expected to bargain without resorting to protected industrial action;
retains agreements between an individual employer and employee
(Queendand workplace agreements);

removes the small business exemption from the unlawful dismissal
laws for employers of fifteen or less staff during the first year of
employment;

provides a three month probationary period for al employees,
streamlines unfair dismissal provisions and requires the commission to
deal with applications expeditioudly;

provides a minimum statutory entitlement for annual leave, sick leave,
long serviceleave, parental |eave, carersleave (i.e. where employees can
use sick or annual leave for caring purposes), bereavement leave and
public holidays for all employees;
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* increases the minimum entitlement for sick leave from one week per
year to eight days per year;

» sets the maximum number of hours of work at 8 hours per day, unless
otherwise agreed in an award or agreement;

* makes it easier for the commission to establish a minimum wage for
non-award employees;

* requiresthat, as soon as practicable, areview of Queensland awards is
undertaken to remove discriminatory provisions,

* adds outworkers to the definition of employee, and gives the Industrial
Commission the power to conduct an inquiry to determine whether a
category of independent contractors should be deemed as employees,

* broadensthe criteriafor areview of an unfair contract;

» smplifieselection provisionsfor industrial organisationsfor democratic
elections;

* removes the requirement that organisations pay for elections and
providesthat elections conducted by the electoral commission be funded
by that body;

» smplifies the accounting provisions for industrial organisations and
removes provisions relating to political objects funds;

* requires unionsto give notice to an employer on entering a workplace;

* requires the commission to consult with peak councils and other
industrial organisations on coverage of industrial organisations, whereit
believes thisto be necessary;

» transfers the determination of wages and conditions of employment of
apprentices and trainees to the industrial relations legislation from the
vocational education and training legidation;

e provides that the postions of Enterprise Commissioner and
Employment Advocate be abolished;

e provides that the Industria Registry become a public service office
under the Public Service Act 1996; and

» provides that statutory precedence of public service directives over
awards be largely relinquished.

Alternativesto the Bill

The Report of the Industrial Relations Taskforce recommended the
development of a new Industrial Relations Act to replace the Workplace
Relations Act 1997 and theIndustrial Organisations Act 1997.

The Bill repeals the Workplace Relations Act 1997 and the Industrial
Organisations Act 1997 and provides for a new industrial relations system
based on recommendations of the Industrial Relations Taskforce and key
policy issues determined by Government.
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Government has a commitment to creating an industrial relations system
that ensures a proper baance between improving the economic
competitiveness of Queensland workplaces and industries and the
achievement of fair outcomes for workers. In order to maintain this
commitment, the Taskforce and Government considered a wide range of
differing views and divergent options when settling upon the principal
objectives of the Bill. The Government considers that the Bill reflects the
best approach to maintaining and securing the Bill’ s objectives.

Administrative cost to Gover nment
Funds are available to maintain and provide for the offices, institutions and
functions maintained or established by this Bill.

Consistency with fundamental legidative principles
The following provisions of the Bill may be perceived as inconsistent with
fundamental legidative principles:

Clause 72 (4) (Dismissals Part 1—Exclusions)

This clause provides a regulation-making power to exclude particular
employees from the operation of certain provisions of the chapter dealing
with dismissals. This clause preserves a regulation-making power from
section 216(5) of the Workplace Relations Act 1997.

Clause 83(7) (Requirements for dismissal)

This clause provides a regulation-making power to exclude from the
operation of the clause dismissals happening in circumstances specifiedin a
regulation that relate to the transfer of the employer's business. This clause
preserves a regulation-making power from section 226(12) of the
Wor kplace Relations Act 1997.

Clause 84(2) (Minimum period of notice)

This clause provides a regulation-making power to prescribe matters that
must be disregarded when calculating continuous service under clause
84(1). This clause preserves a regulation-making power from section
226(5) of the Workplace Relations Act 1997.

Clause 564 (Auditors have qualified privilege)

This clause confers immunity from civil and criminal proceedings relating
to defamation on an organisation's auditor similar to the position of
company auditors (see section 863 of the Corporations Law).
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Consultation

To assist the review of Queensland's industrial relations legisation, the
Taskforce undertook a wideranging process of consultation. This
consultation had four elements:

distribution of an Issues Paper;

aseries of regional consultation meetings,

acall for written submissions; and

issues workshops.

The Taskforce Issues Paper was tabled in the Parliament in September 1998
and subsequently some 2500 copies of the Issues Paper were distributed
directly to employer associations, unions, companies, government agencies,
parliamentarians, other organisations and interested individuals. The Issues
Paper was also placed on the Internet to allow general public access.

The Issues Paper provided information and posed questions for those
wishing to make a written submission. In response, 208 submissions were
received by the closing date of 14 October 1998.

In addition, regional consultationswere held at the Gold Coast, Townsville,
Cairns, Rockhampton, Mt Isa, Brisbane, Nambour and Roma between 22
and 29 September. These were attended by some 340 people. Three issues
workshops were also conducted with stakeholders on the bargaining
process, the structure of the Commission and the Court, and the public
service.

The Taskforce report provides a summary of the views of the written
submissions to the Taskforce, as well as the views expressed by individuals
and organisations expressed during regional consultations.

The Taskforce's final report was released in December 1998 and further
public comments were invited by 12 February 1999. Forty-two
submissions were received.

NOTES ON CLAUSES

The following notes indicate where clauses have been wholly retained,
without alteration, from previous sections of the Workplace Relations Act
1997 or the Industrial Organisations Act 1997.
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CHAPTER 1—PRELIMINARY

Short title
Clause 1 sets out the short title of the Bill.

Commencement

Clause 2 provides that clause 744 (amendment of section 136 (Existing
regulations)) of the Public Service Act 1996) commences, or is taken to
have commenced, on 1 July 1999. The remaining provisions of this Bill
commence on a day to be fixed by proclamation.

Principal object of thisAct
Clause 3 defines the Bill's objects.

Definitions
Clause 4 providesthat the dictionary in schedule 5 defines particular words
inthe Bill.

Whoisan employee

Clause 5 defines an "employee" for the purposes of the Bill. However, the
clause also providesthat a person who is undertaking an industry placement
within the meaning of the Vocational Education and Training (Industry
Placement) Act 1992 is not an employee.

Who isan employer

Clause 6 defines an "employer" for the purposes of the Bill. This clause
also provides for a definition of "group training scheme" and "labour hire
agency" for the purposes of the Bill.

What isan industrial matter

Clause 7 defines an "industrial matter”. It sets out al matters that are an
"industrial matter" for the purposes of this Bill. Without limiting the clause
a matter is also an industrial matter if it relates to a matter mentioned in
schedule 1.

Provisions about appointments and procedur es of committees
Clause 8 describes the provisions contained in schedule 2 of the Bill.
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CHAPTER 2—GENERAL EMPLOYMENT CONDITIONS
PART 1—GENERAL
Division 1—Working time

Working time
Clause 9 applies to an employee under an industria instrument. The clause
does not apply if anindustrial instrument provides otherwise.

The periods for which an employeeisrequired to work must not exceed:
* 6daysinany 7 consecutive days; or

* 40 hoursin any 6 consecutive days; or

* 8hoursinany day.

An employee must be paid overtime at the rate of at least:

» for acalling in which more than 1 shift is worked in a day—double
time; and

» for another calling—time and a half.

If an employeeis paid at a higher rate than the minimum rate prescribed in
the industrial instrument, the overtime rate must be worked out on the
higher rate.

If practicable, an employee is entitled to arest pause of at least 10 minutesin
each 4 hours of working time on a day.

Therest pause:

* ispart of the employee's working time; and

» if continuity of work is necessary, must be taken when it does not
interfere with continuity.

A definition of "overtime" is provided for the clause.

Divison 2—Sick leave

Entitlement

Clause 10 provides entitlement and conditions for sick leave for employees
other than casual employees and pieceworkers. This clause does not confer
entittement on a person that the person did not have before the
commencement of this clause.
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Division 3—Annual leave

Entitlement

Clause 11 establishes a minimum period of annual leave for all employees,
other than casual employees and piecework employees, and defines "shift
worker" to be applied under this part.

Taking annual leave
Clause 12 establishes arrangements for the time at which annual |eave may
be taken.

Payment for annual leave

Clause 13 establishes arrangements for the payment of annual leave. Unless
an employee and employer otherwise agree, the employer must pay the
employee for annual leave in advance.

Payment for annual leave on termination of employment

Clause 14 establishes arrangements for the payment of unused annual leave
on termination of employment. The clause applies whether the employee or
the employer terminates an employee's employment.

Division 4—Public holidays

Public holidays

Clause 15 provides an employee, other than a casual employee or
pieceworker, with entitlements for leave on full pay for a public holiday
unless otherwise provided for under this part.

The clause defines "double time and a half", "ordinary working day",
"ordinary working hours" and "show holiday" for this part.

The clause provides for the rate of payment for an employee who works on
apublic holiday, if the employee’ semployment is governed by an industrial
instrument.

The commission may give an employee entitlement to extra annua leave
instead of extra pay for work on a public holiday.

An employer and an employee are to agree upon a day to be treated as a
public holiday in a district that does not have an annual agricultural,
horticultural or industrial show.
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PART 2—FAMILY LEAVE
Divison 1—Parental leave

Who this division does not apply to

Clause 16 establishes to whom this division does not apply and that this

division appliesto:

» long term casual employees only so far as it relates to maternity leave;
and

* long term casual employees even if some of the periods of employment
were before the commencement of this clause.

Definitionsfor pt 2
Clause 17 definesterms to be applied in this part.

Entitlement
Clause 18 provides the amount of parental leave to which the employee is
entitled and defines " continuous service" for this part.

The clause also provides for the amount of leave to which the employee's
spouse, aformer spouse or a de facto spouse is entitled upon the birth of a
child. Theterm “spouse” is defined to include a spouse of the same sex as
the employee.

Notices and documents—mater nity leave

Clause 19 establishes the amount of notice and the documents that a
pregnant employee who wishes to take maternity leave must give to the
employer.

Notices and documents—parental leave other than maternity or
adoption leave

Clause 20 provides the amount of notice and the documents that an
employee who wishes to take parental leave other than maternity leave or
adoption leave must give to the employer.

Notices and documents—adoption leave

Clause 21 provides the amount of notice and the documents that an
employee who wishes to take adoption leave must give to the employer and
defines "adoption agency" for this part.



12
Industrial Relations

Reasons not to give notice or documents

Clause 22 provides that the employee does not fail to comply with clauses
19, 20 or 21 if the failure was caused by an exception provided for in this
clause (see subclauses (a), (b) and (c)).

The clause provides the amount of notice that the employee must give upon
the occurrence of the events mentioned in subclauses (a), (b) and ().

Notice of change to situation

Clause 23 provides that an employee must notify their employer of any
change in the information provided in clauses 19, 20 or 21 within 2 weeks
after the change.

Continuity of service
Clause 24 provides that parental leave does not break an employee's
continuity of service.

Spouses not to take parental leave at sametime

Clause 25 provides that an employee cannot take parental leave (except
short parental leave or short adoption leave) at the same time as their
spouse.

Where an employee contravenes this clause, then the period of leave the
employee is entitled to is reduced by the period of leave the employee's
spouse has taken.

Cancelling parental leave

Clause 26 provides the conditions under which parental leave is
automatically cancelled. This clause does not affect an employee's
entitlement to specia maternity leave or sick leave under clause 37.

Parental leave with other leave

Clause 27 provides, subject to clause 18, that employees may take long
service leave and annual |eave together with or instead of parental leave,
provided that the total amount of leave taken does not exceed the
employee’ s entitlement.

The clause also defines "other paid leave” for this part.

An employeeis not entitled to take paid sick leave or other paid leave while
on unpaid parental leave unless the employer agrees.
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Interruption of parental leave by return to work

Clause 28 provides that, subject to clause 18, an employer and employee
may agree to break a period of parental leave, by the employee returning to
work whether on afull time, part-time or casual basis.

Extending period of parental leave
Clause 29 provides, subject to clause 18, the conditions under which an
employee can extend their period of parental |eave.

Shortening period of parental leave
Clause 30 provides the conditions under which the employee may
shorten parental leave.

Effect on parental leave of ceasing to be primary care-giver

Clause 31 provides conditions for the cancelling of parental leave if:

e during a substantial period beginning on or after the beginning of an
employee’ slong parental leave, the employee is not the child' s primary
care-giver; and

» considering the length of the period and any other relevant
circumstances, it is reasonable to expect the employee will not again
become the child’s primary care-giver within areasonable period.

Return towork after parental leave etc.

Clause 32 establishes how an employee is entitled to return to work at
the completion of a period of parental leave. The clause includes a
female employee returning to work after a period of special mater nity
leave or sick leave under clause 37.

An employer must make a position to which an employee is entitled
availableto the employee. If along-term casual employee'shourswere
reduced because of the pregnancy before starting mater nity leave, the
employer must restore the employee's hours to hours equivalent to
those wor ked immediately before the hourswerereduced.

Employer’s obligations

Clause 33 requires the employer to give prescribed information to the
employee at the time when the employer first becomes aware that the
employee or the employee's spouse is pregnant, or that the employee is
adopting achild.
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Dismissal because of pregnancy or parental leave

Clause 34 prohibits an employer from dismissing an employee because:

» theemployee or employee's spouse is pregnant or has applied to adopt a
child; or

» the employee or employee's spouse has given birth to a child or adopted
achild;

» the employee has applied for, or is absent on, parental leave.

The clause does not affect the employer’s right to dismiss an employee for
other reasons nor does it affect the rights of a dismissed employee.

Replacement employees
Clause 35 requires an employer to give certain information to areplacement
employee and defines "replacement employee” for this part.

Transfer to a safejob

Clause 36 (1) applies where the present work of a female employee is,
because of her pregnancy or breastfeeding, arisk to the health or safety of
the employee or of her unborn or newborn child.

The clause provides for how the assessment of risk isto be made.

The employer must temporarily adjust the employee’ s working conditions
or hours of work to avoid exposure to the risk. The clause also establishes
what isto happen if it is not feasible or reasonable to adjust the employee’s
work.

Special mater nity leave and sick leave

Clause 37 provides leave for an employee, before the employee starts
maternity leave, if the employee’ s pregnancy terminates before the expected
date of birth other than by the birth of a living child, or if the employee
suffersillnessrelated to her pregnancy.

Special adoption leave
Clause 38 provides for up to 2 days unpaid leave, to attend compulsory
interviews or examinations for an employee wishing to adopt a child.

Division 2—Carer’'sleave
Entitlement

Clause 39 provides that an employee may use up to 5 days of sick leave
entitlement to provide care and support for members of their immediate
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family or members of their household when they are ill. An employee
cannot take carer's leave if another person has taken leave to care for the
same person.

An employee may take unpaid carer’ s leave, with their employer’ s consent.
Division 3—Bereavement leave

Entitlement

Clause 40 provides that employees (other than casual employees or
pieceworkers) may take paid leave on the death of a member of their
immediate family or household in Australia

An employee may take unpaid bereavement leave with the employer’s
consent.

Division 4 — Part overrides less favourable conditions

Thispart overrides less favourable conditions

Clause 41 provides that this part has effect despite another Act or industrial

instrument or order, to the extent that these provide an employee with a
benefit that is less favourable to the employee.

PART 3—LONG SERVICE LEAVE
Division 1—D¢finitionsfor pt 3

Definitionsfor pt 3
Clause 42 defines terms used in this part.

Division 2—Employees generally

Entitlement

Clause 43 applies to employees, other than seasonal employees, and
provides the period of long service leave to which an employee is entitled
for their period of service.

The clause establishes that an employeeis entitled to proportionate payment
for long service leave if certain prescribed conditions are met.
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Long service leave is exclusive of a public holiday that falls during the
period of the leave.

An employee who has entitlements to long service leave other than from
this Bill, isentitled to leave that is at least as favourable as leave under this
Bill.

The clause defines the term “ proportionate payment” for this part.

Working out continuity of servicefor service before 23 June 1990
Clause 44 applies to employees who had service before 23 June 1990 and
were not casual employees. Specific sections of the repealed Industrial
Conciliation and Arbitration Act 1961 apply to these employees to
determine their continuous service and calculate their long service leave
entitlementsin relation to service before 23 June 1990.

Taking long service leave

Clause 45 provides that the commission may insert provisions in an
industrial instrument concerning the time at which long service leave isto be
taken.

An employer and employee may agree when long service leave is to be
taken. The employer may decide when long service leave is to be taken,
subject to certain conditions, if the employer and employee cannot agree on
the time.

Payment for long service leave

Clause 46 provides for payment of long service leave a the rate at which the
employee was being paid immediately before taking long serviceleave. The
clause defines "usual rate" for this part.

Division 3—Casual employees

Continuity of service—additional considerationsfor casual employees
Clause 47 provides how continuity of service for casual employeesisto be
calculated.

The clause does not limit any other entitlement to long service leave that an
employee may have. For example, if a casual employee gained an
entitltement to long service leave under the Industrial Conciliation and
Arbitration Act 1961, this entitlement would be retained under this Act.
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Taking long service leave—alter native provision for casual employees
Clause 48 provides that an employer and casual employee may agree to the
taking of long service leavein the form of itsfull-time equivalent, subject to
any provision contained in an industrial instrument.

Payment for long service leave
Clause 49 provides the manner and the method of cal culation of payment of
long service leave for casual employees.

A definition of "actual service', "casual employee" and "hourly rate" are
provided for the clause.

Division 4—Seasonal employees

Entitlement—employeesin sugar industry and meat works
Clause 50 provides the method of calculating the long service leave
entitlement of seasonal employeesin the sugar and meat industries.

The clause excludes service before 23 June 1990 in cal cul ating the length of
the employee’ s continuous service. A definition of "section 43 entitlement”
and "actual service" is provided for the clause.

Taking long service leave—employees in sugar industry and meat
works

Clause 51 provides that a seasonal employee in the sugar or meat industry
may take long service leave between seasons.

Other seasonal employees
Clause 52 provides that the commission may decide long service leave
conditions for other seasonal employees.

Division 5—Miscellaneous

Payment instead of long service leave on termination

Clause 53 provides that it is an offence:

» for an employer to make payment in lieu of long service leave, except
on the occasion of termination of employment; and

» for an employee’s employment to be terminated and the employee to be
paid their long service leave entitlement and the employee then to be
re-employed within a period less than the period of long service leave
entitlement.
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The maximum penalty in each instance is 40 penalty units.

Payment instead of long service leave on death
Clause 54 provides for payment of long service leave upon the death of the
employee.

Continuity not broken by service in Reserve For ces

Clause 55 provides for the continuity of service, for long service leave
purposes, of members of the Reserve Forces and defines "Reserve Forces'
for this part.

Recognition of certain exemptions

Clause 56 provides that this part does not apply to an employer if any
exemptions from long service leave awarded by the commission under the
Industrial Conciliation and Arbitration Act 1961 are till in force.

The commission may on application revoke such an exemption.

Person may be“employer” and “employee’

Clause 57 preserves section 208 of the Workplace Relations Act 1997 and
provides that a person who is an employee is entitled to long service leave
notwithstanding that the person may satisfy the definition of “employer”
under clause 6.

PART 4—REVIEW

Review of general employment conditions

Clause 58 providesthat the Minister, an organisation or a State peak council
may apply to the full bench for areview of the conditions provided in this
chapter.

The full bench may by genera ruling (see clause 287, Genera rulings)
substitute a condition with another that is no less favourable.

The full bench must, before 30 June 2000, conduct areview of long service
leave entitlements.
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PART 5—EQUAL REMUNERATION FOR WORK OF EQUAL
OR COMPARABLE VALUE

Definition for pt 5
Clause 59 defines “equa remuneration for work of equal or comparable
value’ for this part.

Ordersrequiring equal remuneration

Clause 60 provides that the commission may make orders to ensure that
employees covered by the order will receive equal remuneration for work of
equal value or comparable value.

An order may provide for an increase in remuneration rates, including
minimum rates.

Ordersonly on application

Clause 61 provides that the commission may make an order under this part
only on application by certain specified parties. The clause allows the
Minister and a State peak council to make an application.

When commission must and may only make order

Clause 62 requires that the commission must and may only make an order
when it is satisfied that the employees to be covered by the order do not
recelve equa remuneration for work of equal or comparable value.

Immediate or progressive introduction of equal remuneration
Clause 63 provides that the order may introduce equal remuneration
immediately or progressively.

Employer not to reduce remuneration

Clause 64 providesthat an employer is not to reduce the remuneration of an
employee because an application or order has been made under this part. 1f
an employer purportsto do so, the reduction is of no effect.

Part does not limit other rights

Clause 65 provides that this part does not limit (subject to clause 66) any
other right that a person or organisation has to secure equal remuneration for
work of equal or comparable value.



20
Industrial Relations

Applicationsunder this part

Clause 66 provides that an application may not be made under this part
where aternative action has begun under another provision of this Bill or
under another Act, unless that action has been discontinued or hasfailed for
want of jurisdiction.

An application cannot be made under another provision of this Bill or
of another Act for an order for equal remuneration where action has
begun under thispart, unlessthat action has been discontinued or has
failed for want of jurisdiction.

PART 6—Continuity OF SERVICE and employment

Definition for pt 6
Clause 67 provides a definition for the term “service” that isto be used in
this part.

How part applies
Clause 68 provides that this part applies when working out an employee's
rights and entitlements under this chapter or chapter 3.

An employee cannot claim the benefit of aright or entitlement for the same
period of service.

Continuity of service—transfer of calling
Clause 69 defines the term "transferred employee” and "dismissed"” for this
part.

The transfer of a business does not break the transferred employee's
continuity of service. The service of an employee with the former employer
is taken to be service with the new employer.

Continuity of service—apprenticesor trainees

Clause 70 provides that the period of service of an employee as an
apprentice or trainee does not break the employee’s continuity of service
with the employer at the completion of the apprenticeship or traineeship, or
re-employment of the employee within three months of the completion.

The period of service of an employee with an employer before the
commencement of an apprenticeship or traineeship does not break the
employee’s continuity of service.
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Continuity of service—generally

Clause 71 establishes the circumstances where an employee’ s continuity of
serviceis considered not have been broken. The clause defines "subsidiary”
and "terminate” for this clause.

CHAPTER 3—DISMISSALS
PART 1—Exclusions

Who this chapter does not apply to

Clause 72 specifies those employees who are exempt from part 2 (unfair
dismissals) and part 3 (requirements for dismissal) of this chapter. The
clause defines "federal award employee”, "long term casual employee” and
"short term casua employee” for this part.

PART 2—UNFAIR DISMISSALS

When isa dismissal unfair

Clause 73 provides that a dismissa is unfair if it is harsh, unjust or
unreasonable or for an invalid reason. As an example, the refusal of an
employee to negotiate for or make a certified agreement or Australian
Workplace Agreement under the Workplace Relations Act 1996 (Cwilth) is
an invalid reason.

Application for reinstatement
Clause 74 provides the time limits within which an application for
reinstatement may be lodged, and who may make the application.

Theregistrar may reject an application if the registrar considers that
the dismissed employee is a person to whom this chapter does not
apply. When regjecting an application, the registrar must give written
reasonsfor thereection.

Within 21 days of the registrar’s notice, the applicant may inform the
registrar in writing that they wish the application to proceed. After
this notification, the commission must deal with the application,
despitetheregistrar’sreection.

Conciliation befor e application heard
Clause 75 provides that the commission must hold a conference to attempt
to settle an application before it hears the application.
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Thecommission isrequired toissue awritten certificateif it issatisfied
that all reasonable stepsto settle the matter by conciliation are, or are
likely to be, unsuccessful.

An application lapses if the applicant has not, within 6 months after
receiving such awritten certificate:

» taken any action in relation to the application; or

» discontinued the application.

The parties may seek further conciliation, or settle the matter, at any time
before an order is made under clause 78, 79 or 80.

The president may delegate the functions of the commission under this
clauseto theregistrar or adeputy registrar.

Arbitration when conciliation unsuccessful

Clause 76 provides that the commission may hear and decide the
application once it considers that all reasonable steps have been taken, but
have been unsuccessful, to settle an application by conciliation.

Mattersto be considered in deciding an application
Clause 77 establishes the matters that the commission must consider when
deciding whether a dismissal was harsh, unjust or unreasonable.

Remedies—reinstatement or re-employment
Clause 78 provides remedies that the commission may order if it is satisfied
that an employee was unfairly dismissed.

Remedies—compensation

Clause 79 provides that the commission may order that the employer pays
the employee compensation, where the commission considers that
reinstatement or re-employment would be impracticable.

The clause requiresthe commission to consider a number of mattersin
deter mining the amount of compensation to be paid.

Sanctionsfor unfair dismissal

Clause 80 provides that the commission may order an employer to pay to
the employee an additional amount of not more than the monetary value of
135 penalty units, if it is satisfied that the employer dismissed the employee
for an invalid reason.
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Further ordersif employer failstoreinstate

Clause 81 provides further orders that the commission may make if the
employer wilfully contravenes an order to reinstate or re-employ the
employee.

Effect of order on leave

Clause 82 providesthat, if the commission ordersthe reinstatement or
re-employment of an employee, the interruption to the employee's
continuity of employment or service caused by the dismissal must not
be counted when calculating the employee’s entitlement to annual,
sick, family or long service leave.

PART 3—REQUIREMENTS FOR DISMISSAL

What employer must do to dismiss employee

Clause 83 provides that an employer may dismiss an employee only if the
employer has given the employee the required period of notice required by
clause 84 or paid the amount of compensation required by clause 85, or if
the employee has engaged in misconduct as defined in this clause (see
subclause (2)).

Where an employer failsto givetherequired notice or pay therequired
compensation, an application can be madeto either the commission or
amagistrate to order the employer to pay the required compensation.

A regulation may exclude from the operation of this clause dismissals
happening in specified circumstances that relate to the transfer of the
employer's business.

Minimum period of noticerequired

Clause 84 establishes the minimum period of notice to be given to an
employee and provides that a regulation may prescribe matters that must be
disregarded when working out continuous service.

Minimum amount of compensation required
Clause 85 provides the method of calculating the minimum amount of
compensation to be paid to an employee.



24
Industrial Relations

A regulation may prescribe the amount that is taken to be payable, or
how to work out the amount, under an employment contract
mentioned in this clause, to an employee whose wages befor e dismissal
wer e determined wholly or partly on the basis of commission or piece
rates.

PART 4—Dismissal of 15 or mor e employees

When thispart applies
Clause 86 provides that this part applies if an employer decides to dismiss
15 or more employees for an economic, technological or structural reason.

Ordersabout severance allowances and other separation benefits
Clause 87 provides that the commission may make an order about
severance allowance or other separation benefits upon application. The
clause specifies who may make an application, and that an employer must
not contravene the commission's order.

The clause provides remedies for the commission to apply should an
employer contravene the commission'sorder.

A definition of " severance allowance or other separation benefits' is
provided for this clause.

Employer must give notice of proposed dismissals

Clause 88 requires the employer who wishes to dismiss 15 or more
employees to provide notification to the Commonwealth department or
agency whose primary responsibility is helping unemployed people find
work and each employee organisation of which any of the employeesis a
member.

The clause specifies the details required to be included in the notice. A
failure to give notice is not an offence. The commission is provided with
remedies where the employer failsto provide the required notice.

Employer must consult with employee organisations about dismissals
Clause 89 provides that the employer must give each employee organisation
of which any of the employees is a member an opportunity to consult about
the dismissals.
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Where the employer fails to consult, the commission may make orders it
considers appropriate to put employees, and their organisations, in the same
position asif the employer had consulted.

The clause does not apply if the employer could not reasonably be expected
to have known (at the time of the decision) that the organisation's rules
entitled it to represent the industrial interests of the dismissed employees.

Time within which application under this part must be made
Clause 90 provides the time limit within which an application under this
part must be made.

PART 5—PROTECTION OF INJURED EMPLOYEES

Definitionsfor pt 5
Clause 91 preserves section 232 of the Workplace Relations Act 1997 and
defines terms used in this part.

Wagesto be paid for the day employeeinjured

Clause 92 provides that an injured employee is entitled to be paid a full
day’s wages for the day when the injury happens, despite an industrial
instrument or employment contract.

An injured employee's entitlement under this clause or an entitlement to be
paid in relation to an injury under the Workcover Queensland Act 1996 isin
addition to the employee's entitlement to sick leave under chapter 2, part 1,
divison 2 (sick leave).

Dismissal of injured employees only after 6 months

Clause 93 provides that it is an offence for the employer to dismiss an
employee within 6 months of the employee becoming injured, solely or
mainly because the employee is not fit for employment in a position
because of theinjury.

The maximum penalty is 40 penalty units.

The clause applies to a dismissal after the commencement of this Bill
even if the employee became unfit before the commencement.
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Replacement for injured employee

Clause 94 provides for the employment of an employee to replace an
injured employee. A definition of "replacement employee” is provided for
this clause.

Reinstatement of injured employees

Clause 95 provides for the reinstatement of an employee after they have
been dismissed because they are not fit for duty. A dismissed employee
may apply to the employer, within 12 months after the injury, for
reinstatement to their former position.

An employee may apply to the commission for areinstatement order if
the employer failstoreinstate the employee.

The clause applies to a dismissal that occurred after the
commencement of this Bill, even if the injury occurred before its
commencement. A definition of "former position" isprovided for this
clause.

Preservation of employee' srights

Clause 96 preserves section 236 of the Workplace Relations Act 1997 by
providing that this part does not affect any other rights of a dismissed
employee under this law or another law. A contract or agreement cannot
affect this part.

PART 6—STAND-DOWN OF EMPLOYEES

Employee stood down in December then re-employed in January
Clause 97 provides for payment of certain public holidays for employees
(other than casual employees) who are stood down in December and
re-employed in January, and who have been employed for a continuous
period of at least 2 weeks immediately before being stood down.

A definition of "stand-down" is provided for this clause.

Permissible stand-down of employee

Clause 98 preserves section 231 of the Workplace Relations Act 1997 and
establishes the circumstances under which an employer may stand down an
employee without pay on a day, or for part of a day, when the employee
cannot be usefully employed because a matter specified in the clause has
happened.
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The clause does not apply to an apprentice or trainee.

PART 7—General

Chapter doesnot limit other rights

Clause 99 preserves section 237 of the Workplace Relations Act 1997 by
providing that this chapter does not limit aright a person or organisation has
to appeal against adismissal or have an industrial instrument or order about
adismissal made.

Inconsistent instruments and orders

Clause 100 preserves section 229 of the Workplace Relations Act 1997 by
providing that an industrial instrument or order that is inconsistent with an
order under this chapter does not apply to the extent that the inconsistency
detrimentally affects the rights of the employees.

CHAPTER 4—FREEDOM OF ASSOCIATION

PART 1—PRELIMINARY

Main purposes of ch 4

Clause 101 is a statement of the right to join or not to join an industrial
association. This chapter gives effect to the principles of freedom of
association, including the right to join or not join an industrial association,
by providing protection from discrimination arising out of membership or
non-membership of an industrial association.

Definitionsfor ch 4
Clause 102 defines certain words and phrases to be applied under this
chapter.

Meaning of “industrial action” for ch 4

Clause 103 extends the definition of “industrial action” in the Bill to
include, in this chapter, action taken by an independent contractor or a
person who has engaged an independent contractor.
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Meaning of “engaging in” conduct for a“prohibited reason”

Clause 104 specifiesthat a person engagesin “ prohibited conduct” if:

» they engagein or threaten to engage in conduct that is specified in part 2;
and

» itisfor at least one of the reasons mentioned in the clause.

Where conduct is engaged in for more than one reason, and one of
those reasons is prohibited by this clause, then the whole of the
conduct is taken to be engaged in for a reason prohibited by this
clause.

PART 2—PROHIBITED CONDUCT

Prohibited conduct for employersand principals

Clause 105 provides the conduct that is prohibited under this chapter for:

» employersand principals;, and

» thosewho aretaking steps or intend to take steps leading up to engaging
another as an employee or an independent contractor.

Prohibited conduct for employees and independent contractors

Clause 106 sets out the conduct that is prohibited under this chapter for a
person who has been engaged under a contract of service or a contract for
services or who proposes to be engaged under such a contract.

Prohibited conduct for industrial associations
Clause 107 sets out the conduct that is prohibited under this chapter for an
industrial association.

Certain actions by representative not prohibited conduct

Clause 108 provides a defence for an industrial association for prohibited
conduct engaged in by its representatives. The defence is established where
the prohibited conduct was engaged in during or in connection with
industrial action, provided the representative acted without the knowledge of
the governing body, and the governing body, by the exercise of due
diligence, could not have prevented the conduct.

Provision requiring or permitting prohibited conduct
Clause 109 provides that any industrial instrument or arrangement isvoid to
the extent that it requires or permits conduct prohibited under this chapter.
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Encouragement provisions per mitted

Clause 110 limits the operation of clause 109. It permits provisions in
instruments or industrial agreements that encourage a person to join or
maintain membership of anindustrial association, provided such provisions
do not coerce a person to join or maintain membership of an industrial
association.

PART 3—EXEMPTION FROM MEMBERSHIP

Who may apply for exemption
Clause 111 limits the persons who may apply for an exemption certificate to
those who hold conscientious beliefs as defined in clause 102.

Procedurefor hearing
Clause 112 requires the magistrate or registrar to follow the procedures for
the grant of an exemption certificate as prescribed under aregulation.

Deciding application

Clause 113 empowers the registrar or magistrate to grant an application for
an exemption certificate only where they are satisfied that the applicant
genuinely holds conscientious beliefs as defined in clause 102, and the
applicant has paid into the court or the registry an amount equal to the
annual subscription fee for the organisation from which they are seeking an
exemption.

How payment must be applied
Clause 114 provides that the amount paid by an applicant under clause 112
must be paid into the consolidated fund.

Exemption certificate

Clause 115 provides that, upon granting an application under this part, the
magistrate or registrar must give the successful applicant a certificate stating
that they are exempt from membership of the organisation named in the
certificate because of their conscientious beliefs. The certificate must also
state the date that it takes effect.

Expiry of exemption certificate
Clause 116 provides that an exemption certificate remains in force for one
year after the date it is Stated to take effect.
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PART 4—CiVIL REMEDIES

Who may apply
Clause 117 establishes who may apply for a remedy for a breach of this
part.

Conciliation required before hearing

Clause 118 requires that the commission must attempt to resolve, by
conciliation, the matters in the application and any matters that might arise
out of the application. It aso requires the commission to advise the parties
in the conciliation process of any remedies that may be granted should the
application proceed to hearing.

Right to be heard

Clause 119 provides that, before making an order under clause 120, the
commission must ensure that the entity against whom the order is to be
directed has an opportunity to be heard on the matter of whether prohibited
conduct has been engaged in, or is proposed to be engaged in, and on the
appropriateness of any orders.

There is an exception to this requirement in the case of an interim
order or injunction; i.e. the commission is not prevented from making
an interim order or injunction, even if the entity against which it is
made has not been given an opportunity to be heard.

Remedies

Clause 120 provides for the various remedies that the commission may
order for a breach of this part. The commission may order one or more of
the available remedies for any breach.

The remedies available are payment of a penalty, reinstatement of an
employee, re-engagement of an independent contractor, payment of
compensation, and orders preventing any further breach or threats of
breach.

The commission may also order an injunction to prevent a breach
from occurring or continuing to occur, or to remedy the effects of any
breach that has already occurred. In addition, the commission may
make any other order that is consequential to aremedy ordered under
thisclause.
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Payment of civil penalty

Clause 121 provides that if the commission orders a penalty to be paid
under clause 120, that penalty shall be paid to the consolidated fund unless
the commission ordersthat all or part of it be paid to another entity.

Evidence of prohibited conduct

Clause 122 deems evidence of a breach of a provision of this chapter by
stated persons or bodies of an industrial association to also be evidence of a
breach by the industrial association. The stated persons or bodies include:

e the management committee;

* an officer or agent acting in that capacity;

* amember or group of members, but only if they are authorised by
the association’s rules or management committee or an officer or
agent of the association acting in that capacity;

« amember, but only if that member is dealing with an employer or
principal on behalf of themselves and other members.

Where evidence is tendered of a breach of a provision of this chapter
by a director, another officer or an employee of a corporation, then
that evidence is also evidence of a breach by the corporation, but only
wherethedirector, officer or employee was acting in that capacity.

CHAPTER 5—AWARDS
PART 1—FORM AND APPLICATION

Form, effect and term of award

Clause 123 provides for an award to be in the form approved by the
commission. The award has the force of law through the State, unless its
operation isrestricted in accordance with subclause (2).

Per sons bound by award

Clause 124 specifies the parties on whom an award is binding subject to
clause 653 (Effect on certain instruments) and to all exemptions ordered by
the commission under clause 132 (Exemptions) or 234 (Remedies on show
cause).
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PART 2—COMMISSION’S POWERS

Making, amending and repealing awards

Clause 125 provides that the commission may make, amend or repeal an
award on itsown initiative or by application by certain parties. I1n doing so,
the commission is required to provide, among other things, fair and just
employment conditions.

Content of awards

Clause 126 requires the commission to ensure that those matters provided

in the clause are contained in an award. As examples, these mattersinclude:

» conditions that are suited to the efficient performance of work
according to the needs of particular enterprises, industries or
wor kplaces; and

» conditions that take account of the efficiency and effectiveness of
the economy.

Dispute resolution proceduresin each award
Clause 127 requires that the commission must ensure that a dispute
resolution procedureis contained in each award, whether through agreement
by the parties or by direction of the commission.

Awardsthat fix wagerates

Clause 128 provides that, when fixing wage rates for employees, the

commission:

* must fix equal wage rates for men and women employed by the same
employer performing work of equal or comparable value;

* may fix wage rates for persons under 21 on a progressive scale based
on the wage rates payable to employees 21 years or over in the same
caling;

* must consider the age and experience of persons under 21 years of age.

Flow-on of certified agreements
Clause 129 provides for the inclusion in an award of provisions from a
certified agreement only if the commission is satisfied of certain matters.

Review of awards
Clause 130 provides that the commission, on its own initiative or on the
application of a party to the award, may review an award.

A party may apply to the commission to amend a provision of an award
about wages or employment conditions.
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The clause also providesfor the regular review of awards, every three years,
by the commission. In reviewing an award the commission must do what
is required by clauses 126 (Content of awards), 127 (Dispute resolution
proceduresin each award) and 128 (Awards that fix wage rates).

Review of awardsreferred by the Anti-Discrimination Commission
Clause 131 provides that the commission must review an award that is
referred to it by the Anti-Discrimination Commission on the grounds that it
is discriminatory. In addition to the parties to the review, the
Anti-Discrimination Commission is also a party.

PART 3—EXEMPTIONS

Exemptions

Clause 132 provides that the commission may by application or on its own
initiative exempt from the application of the award an employer or class of
employers, or employee or class of employees.

The commission may only give the exemption if satisfied:
» itisthebest interests of the employees and employers concerned; and
e itisnot contrary to the public interest.

PART 4—GENERAL

Enforceability of awards

Clause 133 preserves section 137 of the Workplace Relations Act 1997 by
providing that action cannot be taken to enforce the provisions of an award
until 21 days after it is published in the industrial gazette.

Effect of appealson awards

Clause 134 provides that the commission must immediately amend an
award to give effect to adecision of the Court of Appeal, court or full bench
affecting the award or a decision of the court affecting the award on a case
stated by the commission.

Inconsistency between awar ds and contracts

Clause 135 continues the provisions of section 139 of the Workplace
Relations Act 1997 by providing that the provisions of an award prevall
over any provision in a contract of service, where the provision of the
contract is less favourable to the employee.
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However, no inconsistency arises only because the contract provides
for employment conditions more favourable to the employee than the
award.

Part 5—Wages and Employment conditions for apprentices and
trainees

To facilitate the objectives of the Bill, provisons relating to
employment for apprentices and trainees, under registered training
agreements that were previousy contained in the Vocational
Education, Training and Employment Act 1991, have been removed
and included in this Bill. Accordingly, an apprentice or trainee will
have all the rights of an “employee” under this Bill except where
specifically excluded: for example, unfair dismissal provisions.

Apprentices’ and trainees employment conditions

Clause 136 provides that an apprentice or trainee is entitled to the same
conditions of employment as those fixed by the industrial instrument
applicable to other employeesin the same workplace.

A definition of "industrial instrument” is provided for this clause.

Order setting minimum wages and conditions

Clause 137 provides that the commission may make orders fixing
minimum wages and employment conditions for apprentices and trainees,
regardless of whether they are employed under an industrial instrument or
not.

Where there isinconsistency between an order and an industrial instrument,
the order will prevail.

A definition of "industrial instrument” is provided for this clause.

Order setting tool allowance

Clause 138 provides that the commission may make an order for the
provision of tools, or atool alowance, for apprentices. An employer must
not contravene such an order. The maximum penalty is 40 penalty units.
The clause establishes remedies that amagistrate may apply to the employer
contravening an order. The magistrate may express the order in the
aternative so that the employer may decide how to comply with it.

The court must pay an amount paid under this clause to the apprentice.
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Termination of employment before apprenticeship or traineeship
cancelled or completed

Clause 139 providesthat, if the employer istraining an apprentice under an
apprenticeship or a trainee under a traineeship, the apprentice's or trainee's
employment with the employer cannot be terminated unless the
apprenticeship or traineeship is completed or is cancelled under the
Vocational Education, Training and Employment Act 1991, part 3 (Training
administration).

The maximum penalty is 40 penalty units.
Part 6—labour Market Programs

Ordersfor wages and employment conditions

Clause 140 (1) provides that the commission may make an order setting
wages and conditions for employees who participate in labour market
programs.

In making an order the commission may consider any matter it considers
relevant, together with those matters provided for in the clause. As an
example, the clause provides that the commission may determine
remuneration to be a combination of a wage paid by the employer and
benefits that the participants receive from the State or Commonwealth.,

CHAPTER 6—AGREEMENTS

PART 1—CERTIFIED AGREEMENTS
Division 1—Making agreements

Certified agreements

Clause 141 establishes that a certified agreement may be made between an
employer and a group of employees, being either all employees of the
employer or a category of the employees of the employer. The certified
agreement covers al employees in the group, whether they were employed
before or after the commencement of the agreement.
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The clause defines “group of employees’ for this part. Agreements
may be made for employees of a single employer, a multi-employer, a
project or proposed project, a new business and the State.

The dictionary at schedule 5 provides a definition of " new business'
for this part. A "new business’ does not include the construction of
the new workplace. A definition of construction is provided in the
dictionary at schedule 5 and means " building and construction, civil
and engineering construction or demolition work" .

For the purposes of this part " building and construction" as part of
the definition of " construction” is to have the meaning of the term
"building and construction industry" as provided for in the Building
and Construction Industry (Portable Long Service Leave) Act 1991 (see
section 3 Definitions).

Who may make certified agreements

Clause 142 provides that a certified agreement may be made between the
employer and either one or more employee organisations, who are entitled
to represent the employees concerned, or the employees.

Proposed partiesto be advised when agreement proposed

Clause 143 establishes what must be done when a person (the proposer)
proposes to make a certified agreement. The proposer must give notice to
certain persons, and also provides the time periods within which notice
must be given.

The proposed parties to ether a project agreement or a
multi-employer agreement must notify the proposer of their intention
of being a party within 21 days of receiving advice of the proposed
agreement. In addition, a proposed party to a project agreement must
notify the commission of their intention to be included.

The clause provides definitions for the terms “multi-employer
agreement” and “relevant employee organisation” .

What isto be done when an agreement proposed

Clause 144 provides the action that must be taken when a certified
agreement is proposed to be made with employees who are employed in a
current business undertaking.
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The employer must take reasonable steps to ensure that employees are
given certain information at least 14 days before the employees are
asked to approve the proposed agreement. The employer must also
ensurethat thetermsand the effect of the terms are explained to every
relevant employee, before an approval isgiven.

Where the agreement is proposed to be made with employees, each
employee is to be informed that they may seek assistance from a
relevant employee or ganisation to represent them.

If an employee organisation is asked by a relevant employee to
represent an employee, it must be given a reasonable opportunity to
represent the employee in negotiations with the employer. This right
stops operating in certain circumstances. A definition of “relevant
employee organisation” is provided.

Negotiationsfor project agreements

Clause 145 requires an employer to negotiate with a single bargaining unit,
or through a person nominated by a single bargaining unit, if more than one
employee organisation has given notice under clause 143 (4) that they want
to be part of a project agreement.

A definition of the term “single bargaining unit” is provided.

Negotiations must bein good faith
Clause 146 requires that negotiations for a proposed agreement must be
conducted in good faith. Examples of good faith in negotiating are given.

Peace obligation period to assist negotiations

Clause 147 provides that certain action cannot be taken during the peace
obligation period. A definition is provided of the term “peace obligation
period”.

Assistance in negotiating by conciliation

Clause 148 applies after the peace obligation period has ended, in specified
circumstances. In this event, the commission may use the conciliation
powers provided in clause 230 (Action on industrial dispute) as if the
section applied to negotiations for a certified agreement. The commission
may also make certain orders.
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Arbitration if conciliation unsuccessful
Clause 149 specifies action that the commission may take if it considers that
conciliation under clause 147 has not been successful for specified reasons.

To determine the matter by arbitration, the commission:

* has the powers of clause 230 (Action on industrial dispute) as if it
applied to negotiations for a certified agreement; and

* may givedirections or orders of an interlocutory nature; or

* may order that clause 174 (Protected industrial action) does not apply
from the time of making the order until the commission determines the
matter by arbitration.

In exercising the arbitration powers, the commission must consider at least
certain prescribed matters. These considerations include the likely effect on
the community, the economy, industry generally and the particular
enterprise or industry concerned.

The full bench may establish principles concerning arbitration of certified
agreements. Once these principles are established, the commission must
exercise its power to arbitrate in a manner that is consistent with the
principles.

Deter minations made under s 149
Clause 150 establishes procedural matters regarding determinations made
under clause 149.

Stepsto berepeated if proposed agreement amended
Clause 151 establishesthose steps that need to be taken, or not taken, if a
proposed agreement is amended.

Certificate asto requested representation

Clause 152 provides that an employee organisation may apply to the
registrar for a certificate stating that a relevant employee has requested the
organisation represent the employee in negotiations for a certified
agreement.

The employer may apply to the registrar for a certificate stating that the
employer need not negotiate with the organi sation because the employee has
withdrawn the request for the organisation to represent them, or the
employee has ceased to be arelevant employee.
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Division 2—Certifying agreements

Timefor applying for certification

Clause 153 provides that an application to certify a proposed agreement
must be made within 21 days after the date on which the agreement is
signed by or for all parties.

Notice of hearing
Clause 154 requires that the registrar must take prescribed action before an
application for certification is to be heard.

Right of employee organisation to be heard
Clause 155 providesthat all relevant employee organisations have aright to
be heard on an application for certification of an agreement.

The commission must notify all relevant employee organisations that
an application has been made and that the organisation is entitled to
be heard.

Theterm “relevant employee organisation” is defined.

Certifying an agreement
Clause 156 provides the matters that the commission must consider before
certifying an agreement.

When commission to refuse to certify an agreement
Clause 157 prescribes the circumstances in which the commission must
refuse to certify an agreement.

Other options open to commission instead of refusing to certify an
agreement

Clause 158 preserves the provisions of section 27 of the Workplace
Relations Act 1997 by specifying action, other than refusing to certify an
agreement, that the commission can take if it is unable to certify an
agreement because of the provisions of clauses 156 or 157.

Procedures for preventing and settling disputes

Clause 159 providesthat the procedures for preventing and settling disputes
contained in a certified agreement may, with the commission’s consent,
alow the commission to settle a dispute.
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Division 3—No-disadvantage test

When a certified agreement passes the no-disadvantage test

Clause 160 provides that a certified agreement passes the no-disadvantage
test if it does not disadvantage employees in relation to their employment
conditions.

An agreement may disadvantage an employee only if the commission
considersits certification would result in areduction in the employees
entitlements or protections.

If the commission considers that, in the context of the employment
conditions considered as a whole, the reduction is not against the
public interest, an agreement can disadvantage an employee.

Thepresident may requiretheregistrar to prepareareport comparing
the agreement with the employee’'s entitlements or protections. A
definition of “entitlements or protection” is provided for use in this
section.

Special case—employee dligible for supported wage system

Clause 161 provides that, if an agreement sets the wages of an employee
eligible for the supported wage system at a rate not less than the rate set in
accordance with that system, then the certification of the agreement isnot to
be taken to result in areduction of the employee’ s wages.

Special case—employee undertaking approved apprenticeship or
traineeship

Clause 162 providesthat, if wages payable under a certified agreement to an
employee undertaking an approved apprenticeship or traineeship are no less
than wages calculated in accordance with this clause, those wages will not
be taken to reduce the employee’s wages for the purpose of the
no-disadvantage test.

The clause excludes a traineeship where the trainee is paid in accordance
with the Training Wage Award—State and the National Training Wage
Award 1994.

A definition of “benchmark training” is provided for use in this clause.
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Determination of designated awar ds

Clause 163 requires the commission, on application, to designate an
appropriate award to use as the comparison for the no-disadvantage test
where it is proposed to make an agreement and there is no relevant award
applicable to some or al of the persons to be covered by the proposed
agreement.

Division 4—Effect of certified agreements

When a certified agreement isin operation
Clause 164 establishes the time period in which an agreement operates.

Certified agreement’s effect on awar ds, agreementsor orders
Clause 165 provides that a certified agreement, while operating, prevails
over another award, industrial agreement or order made under clause 137.

An operational project agreement operates to the exclusion of any
other certified agreement or QWA.

Per sons bound

Clause 166 specifieswho is bound by a certified agreement. These include:

* the employer—whether as a member of an organisation of
employersor an employer who made an agr eement;

» all relevant employees;

* any employee organisations with whom the agreement was made.

Wher e an agreement is made between an employer and employees, the
commission must also determine whether the agreement binds an
employee organisation, if specified conditions are met.

Successor employers bound

Clause 167 establishes that a successor to the whole or part of a business
becomes a party to any certified agreement operating in that business or part
of abusiness. The previous employer stops being bound.

Division 5—Extending, amending or terminating certified agreements
Extending a certified agreement

Clause 168 provides means for the nominal expiry date of a certified
agreement to be extended.
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The clause does not apply to:

* an agreement made with an employee organisation for a business
that an employer proposesto commence; and

e an agreement that did not pass the no-disadvantage test, but was
approved as not being against the public interest.

Amending a certified agreement
Clause 169 establishes the method of amending a certified agreement.

The clause does not apply to an amendment of the parties to the
agreement, except if the amendment isto a multi-employer agreement.

Amendment if discrimination between unionists and non-unionists
Clause 170 provides that, if one or more employees whose employment is
not subject to the agreement (but would be, depending on their membership
or non-membership of an employee organisation) ask the employer to
amend the agreement to cover their employment, and seek commission
approval for the amendment, the employer must comply with their request.

Other options open to commission instead of refusing to approve
amendment of an agreement

Clause 171 provides action that the commission may take, other than
refusing to approve the agreement, if not satisfied that a proposed
amendment to a certified agreement can be certified.

Terminating a certified agreement on or beforeitsnominal expiry date
Clause 172 alows the employer and one or more of the organisations
bound by the agreement to terminate it by notice on or before its nominal
expiry date. Before the commission terminates the agreement, a valid
majority of relevant employees must approve of its termination.

Terminating an agreement after its nominal expiry date
Clause 173 provides the means by which an agreement may be terminated
after its nominated expiry date.

Division 6—Industrial action

Protected industrial action

Clause 174 provides that a protected person, or the employer, may organise

or engagein industrial action for the purpose of:

» supporting or furthering claims made in relation to a proposed
agreement; or
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* responding to industrial action by the employer or the relevant
employees.

An action for the industrial action which is taken after the peace
obligation period does not lie under any law, unless the action has
involved, or is likely to involve personal injury, wilful or reckless
destruction of, or damage to, property or the unlawful taking or
keeping or use of property. However, this does not apply to a strike or
lockout unless the protected person or employer has genuinely tried to
reach agreement.

An action for defamation can be brought in respect of anything that
happened during the industrial action. A definition of “protected
person” isgiven for usein thispart.

Notice of industrial action to be given

Clause 175 provides that the provisions of clause 174 (1) do not apply
unless the party intending to take action gives all the negotiating parties
notice of the action as specified in this clause.

Secr et ballot about taking industrial action

Clause 176 provides for the commission to order a secret ballot (see clause
285 (Conducting a secret ballot)) to be taken to discover the attitude of
employees towards taking industrial action. A definition of the term
“organisation” is given for usein this clause.

Industrial action must be properly authorised

Clause 177 provides that engaging in industrial action by members of an
employee organisation that isanegotiating party isonly protected action if it
Is properly authorised. Details of how the industrial action isto be properly
authorised are prescribed in the clause.

No protection if certification application not timely

Clause 178 provides that any industrial action undertaken, which occurred
for the purposes of making the agreement, is not protected if an application
for approval for its certification is not made within 21 days of the making of
the agreement.
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Employer not to dismiss employee for engaging in protected action
Clause 179 preserves the provisions of section 52 of the Workplace
Relations Act 1997 by providing that the employer must not take, or
threaten to take, certain action wholly or partly because the employee is
proposing to engage, is engaging or has engaged in protected action.

Remediesif employee dismissed etc. for engaging in protected action
Clause 180 provides remedies for an employee in the circumstances where
the employer contravenes the provisions of clause 179 (1).

When industrial action must not be taken

Clause 181 prohibits certain action from being taken by an employee, an
employee organisation, an officer or employee of an employee organisation
or an employer. The action is prohibited from the time a certified agreement
starts operating until itsnominal expiry date, or while a determination under
clause 149 (Arbitration if conciliation unsuccessful) operates. An employer
must not lock out an employee for the purpose of supporting or advancing
the employer’s claim.

Division 7—Penalty provisions

Penalty provisions
Clause 182 identifies the clauses in this division that are penalty provisions.

Penaltiesfor contravening penalty provisions

Clause 183 continues the provisions of section 63 of the Workplace
Relations Act 1997 by providing that a contravention of the penalty
provisions set out in clause 182 is not an offence. However, a magistrate
may impose a penalty on a person who contravenes a penalty provision.

The clause specifies who may make an application for an order under
each of the penalty provisions.

Division 8—General

Secret ballot on valid majority

Clause 184 provides that, if the commission is not satisfied that a valid
majority of employees covered or to be covered by a certified agreement
have genuinely made or terminated the agreement or given approval, it may
order a secret ballot. A mgority vote will satisfy the commission of the
requirement.
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Coercion of personsto make, amend or terminate certified agreements
etc.

Clause 185 prohibits coercion in relation to making, amending, terminating
or extending the nominal expiry date of an agreement, but does not prohibit
industrial action that is protected action.

The clause also prohibits an employer from coercing or attempting to
coer ce an employee from making (or withdrawing) a request that he or
she be represented by an industrial organisation of which they are a
member in relation to an agreement the employer proposesto make.

A definition of "take or refrain from taking" is provided for this clause.

Complementary laws

Clause 186 providesthat the Commonwealth provisionsrelating to certified
agreements apply as a law of the State with any amendments prescribed
under aregulation.

PART 2—QUEENSLAND WORKPLACE AGREEMENTS
Division 1—Preliminary

Definitionsfor pt 2
Clause 187 provides definitions for terms used in this part.

Proposed QWAs and ancillary documents—inter pretation

Clause 188 preserves the provisions of section 69 of the Workplace
Relations Act 1997 by clarifying the references in this part to QWAS or
ancillary documents (an agreement to vary, extend or terminate a QWA) or
references to employers and employees.

Functions and power s of commission

Clause 189 requires how the commission must perform its functions under
this part. Clause 320(4) (Basis of decisons of the commission and
magistrates) does not apply to the performance of the commission's
functions under this part.
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Division 2—General rules about QWAs and ancillary documents

QWAs and ancillary documents only have effect as provided by this
part

Clause 190 preserves the provisions of section 72 of the Workplace
Relations Act 1997 by providing the time from which a QWA or ancillary
document takes effect.

Collective QWASs

Clause 191 preserves the provisions of section 73 of the Workplace
Relations Act 1997 by providing that two or more agreements that have
been negotiated collectively may be included in the same document if the
same employer is party to all the agreements.

A QWA for a new employee cannot be included in the same document
asa QWA for an existing employee.

Division 3—Making, amending or terminating a QWA

Employer and employee may make a QWA
Clause 192 provides that, subject to the exceptions contained in this clause,
an employer may make a QWA with an employee.

Mattersto beincluded in QWA

Clause 193 preserves the provisions of section 75 of the Workplace
Relations Act 1997 and provides the matters that must be included in a
QWA.

Nominal expiry date of QWA

Clause 194 preserves the provisions of section 76 of the Workplace
Relations Act 1997 and provides that a QWA must specify a nominal
expiry date. The clause also allows the employer and employee to make a
written agreement to extend the nominal expiry date.

Period of operation of QWA

Clause 195 preserves the provisions of section 77 of the Workplace
Relations Act 1997 and provides the point of time a which a QWA
commences and stops operating.
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Bargaining agents

Clause 196 provides that an employer or employee may appoint a
bargaining agent to act on their behalf for the making, approval, amendment
or termination of a QWA.

Where an employer proposes the QWA, they must inform the
employee of their right to appoint a bar gaining agent.

Amending a QWA

Clause 197 preserves the provisions of section 79 of the Workplace
Relations Act 1997 and provides for the amendment, in writing, of QWAs
and the time at which the amended QWA takes effect.

Terminatinga QWA

Clause 198 preserves the provisions of section 80 of the Workplace
Relations Act 1997 and provides that the employer and employee may at
any time make a written agreement to terminate the QWA.

Division 4—Filing QWAs and ancillary documents

Filing QWAs and ancillary documents
Clause 199 provides that a QWA or ancillary document may be filed with
theregistrar or chief inspector.

The conditions under which a filing receipt is to be given are
prescribed.

Filing requirements

Clause 200 establishes the requirements that must be met before a filing
receipt under clause 199 may be given for a QWA or an extension
agreement, termination agreement and termination notice.

Employer’sdeclaration must be accurate

Clause 201 preserves the provisions of section 83 of the Workplace
Relations Act 1997 and provides that, in filing a declaration under this part,
the employer must not make a statement that the employer knows, or ought
reasonably to know, is false or misleading.
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Division 5—Approving QWAs and ancillary documents

Additional approval requirementsfor QWA and ancillary documents
Clause 202 preserves the provisions of section 84 of the Workplace
Relations Act 1997 and provides additional requirements that are necessary
for approval of a QWA, an amendment agreement, an extension agreement
and a termination agreement. A definition of “comparable employee” is
provided for this clause.

Approving QWA
Clause 203 provides that the commission must approve a QWA if it meets
the requirements of this clause.

Action that the commission must take if the proposed agreement does
not pass the no-disadvantage test is prescribed.

Approving amendment agreement
Clause 204 provides that the commission must approve an amendment
agreement if it meets the requirements of this clause.

Action that the commission must take if the agreement, as amended,
does not passthe no-disadvantagetest is prescribed.

Approving other ancillary documents

Clause 205 provides that the commission may approve an extension
agreement, atermination agreement or atermination notice if the document
meets the additional approval requirements for the document prescribed in
clause 202.

Commission must issue approval or refusal notice

Clause 206 requires the commission to issue an approval or refusal notice
to the employer or employee, and must issue a notice to the employee to the
effect that the QWA does not pass the no-disadvantage test.

Undertakings taken to be included in QWAs
Clause 207 provides that an undertaking accepted by the commission is
taken to be included in the QWA.

Commission to issue copies of approved QWAs and ancillary
documents

Clause 208 requires that the commission must issue the employer with a
copy of a QWA or ancillary document as approved.
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Division 6—No-disadvantage test

When does a QWA pass the no-disadvantage test

Clause 209 provides that a QWA passes the no-disadvantage test if it
does not disadvantage the employee in relation to their employment
conditions.

A QWA may disadvantage an employee in relation to their
employment conditions only if the commission considers its approval
would result in a reduction in the employee's entitlements and
protections.

The president may request the registrar to give the commission a
report comparing the QWA with the employee's entitlements and
protections.

Definitions are provided for the terms “certified agreement” and
“entitlements and protections’.

Special case—employee eligible for supported wage system

Clause 210 provides that if a QWA sets the wages of an employee eligible
for the supported wage system at a rate not less than the rate set in
accordance with that system, then the approval of the agreement is not to be
taken to result in areduction of the employee’s wages.

Special case—employee undertaking approved apprenticeship or
traineeship

Clause 211 provides that, if wages payable under a QWA to an employee
undertaking an approved apprenticeship or traineeship are no less than
wages calculated in accordance with this clause, those wages will not be
taken to reduce the employee’'s wages for the purpose of the
no-disadvantage test. The calculation involves the identification of an
apprentice’s or trainee’'s wages in consideration of the time spent in
apprenticeship and traineeship courses and time spent at work. The clause
excludes a traineeship where the trainee is paid in accordance with the
Training Wage Award—State and the National Training Wage Award
1994,

A definition is provided for the term “benchmark training” for use in this
clause.



50
Industrial Relations

Determination of designated awar ds

Clause 212 provides that the commission, on application, may designate an
appropriate award to use as the comparison for the no-disadvantage test.
The clause applies only where it is proposed to make a QWA and there is
no relevant award applicable to the employee.

Division 7—Effect of a QWA

QWA'’s effect on awards, certified agreements or orders

Clause 213 provides that, during its period of operation, a QWA excludes
the operation of an award that would otherwise have effect on the
employment of the employee.

During its period of operation, a certified agreement or a
determination prevails over a QWA to the extent of any inconsistency.
However, the

QWA prevailsover the certified agreement or the determination if they

have a provision that expressly allows a QWA made after the certified

agreement:

» tooperatetotheexclusion of the certified agreement; or

* to prevail over the certified agreement or determination to the
extent of any inconsistency.

A definition of the term “ QWA provision” is provided.

QWA binds employer’s successor

Clause 214 provides that, where an employer is a party to aQWA and at a
later time a new employer becomes a successor to the whole or part of a
business in which the QWA operates, the new employer replaces the
employer as a party to the QWA.

Parties must not contravene QWA
Clause 215 preserves section 93 of the Workplace Relations Act 1997 by
providing that a party to a QWA must not contravene the QWA.

Conciliation for agreements

Clause 216 establishes that, for a matter arising under this part, the
commission has the conciliation power set out in clause 230 (Action on
industrial dispute), asif that clause applied to the matter.
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Industrial action by party to QWA

Clause 217 preserves section 95 of the Workplace Relations Act 1997 by
requiring that, during the period of operation of a QWA and before its
nominal expiry date, a party to it must not engage in industrial action in
relation to the employment to which the QWA relates.

Division 8—Enforcement and remedies

Penaltiesfor contravening this part

Clause 218 preserves the provisions of section 96 of the Workplace
Relations Act 1997 and provides that, upon application, a magistrate may
impose a penalty on a person who contravenes a penalty provision. The
penalty provisions are identified in the clause.

Damagesfor contravention of QWA

Clause 219 preserves the provisions of section 97 of the Workplace
Relations Act 1997 by providing that a party to a QWA may recover in an
Industrial Magistrates Court any loss or damage suffered because of a
contravention of the terms of the QWA by the other party.

Compensation to new employee for shortfall in entitlements

Clause 220 establishes that an employee may make application to the

commission or an industrial magistrate for a shortfall in payment of

entitlements in the following circumstances:

*  Where a QWA for a new employee is refused, the employee is entitled
to the difference if the amount of (a) islessthan the amount of (b):

I. the total value of entitlements to which the employee became entitled
under the QWA for the period while it operated;

[1. the total value of entitlements to which the employee would have been
entitled under an award or agreement had the QWA not been made, in
relation to the period of employment to which the QWA relates.

*  Where a QWA has been approved for a new employee and it includes
an undertaking given by the employer, the employee is entitled to the
differenceif the amount of (a) isless than the amount of (b):

[11. thetotal value of the entitlementsto which the employee became entitled
under the QWA for the period before it was approved;

IV.the total value of the entitlements to which the employee would have
been entitled for that period if the QWA, as filed, had included the
employer’s undertaking.
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Injunctions

Clause 221 provides that a party to a QWA may apply to the commission
for an injunction requiring a person not to contravene, or to stop
contravening, this part.

Division 9—General

Hindering QWA negotiations

Clause 222 provides that a person who is not a party to negotiations for a
QWA or ancillary document must not use threats or intimidation with the
intention of hindering the negotiations or the making of the QWA or
ancillary document.

This clause does not apply to conduct by or for an employee
organisation for the purpose of negotiating a certified agreement if the
conduct is authorised by another provision of this Bill. A definition of
theterm “ party to negotiations’ isprovided for usein this clause.

Persons must not apply duress or make false statementsin connection
with QWA etc.

Clause 223 preserves the provisions of section 105 of the Workplace
Relations Act 1997 by requiring that a person must not apply duress to an
employer or employee in connection with a QWA or ancillary document.

A person must not knowingly make a false or misleading statement to
someone else with the intention of persuading them to make or not to
make a QWA or ancillary document.

Employer must give copy of documentsto employee

Clause 224 requires that the employer must give the employee specified
documents as soon as the employer receives them from the commission,
registrar or chief inspector.

I ntervention not permitted

Clause 225 preserves the provisions of section 107 of the Workplace
Relations Act 1997 by providing that a person, other than those persons
specified, must not be heard in relation to the filing, approval, amendment
or termination of a QWA.
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Reports and advice about development in making QWAs

Clause 226 preserves the provisions of section 111 of the Workplace
Relations Act 1997 and requires that, on request of the Minister, the chief
executive must prepare a report about developments in the State in
bargaining for the making of QWAs.

For the purpose of preparing this report, the registrar must give the
chief executive, or their agent, accessto approved QWAsand ancillary
documents.

Evidence

Clause 227 preserves the provisions of section 113 of the Workplace
Relations Act 1997 and allows the registrar to give a certified copy of an
approved QWA or ancillary document to a person who is or was a party to
the QWA or ancillary document.

Theregistrar may give a certificate about specified matters.

Signature for corporation

Clause 228 preserves the provisions of section 114 of the Workplace
Relations Act 1997 by providing that a QWA or ancillary document may be
signed on behalf of a corporation by its properly authorised officer and need
not be made under the seal of the corporation.

CHAPTER 7—INDUSTRIAL DISPUTES
PART 1—NOTICE OF INDUSTRIAL DISPUTE

Notice of industrial dispute

Clause 229 applies where an industrial dispute exists between:

* an employer organisation or an employer; and

* an employee organisation or an employee; and

remains unresolved after the parties have genuinely attempted to settle
the dispute. Each party must immediately notify the registrar of the
dispute.

The clause provides how notice may be given and what must be
included in the notice of disputeto theregistrar.

If the Minister is aware an industrial dispute exists, the Minister may
notify the commission or registrar of the dispute.
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PART 2—ACTION FOR SETTLING INDUSTRIAL DISPUTES

Action on industrial dispute

Clause 230 provides that the commission (whether or not a notification is
given under clause 229) may take appropriate action for the prevention and
prompt settlement of the dispute.

While not restricting the commission’s powers, the clause specifies
how the commission may take steps appropriate for the prevention or
prompt settlement of the dispute.

Where a dispute exists, the commission may nominate one of the
parties to the dispute as having the carriage of proceedings in the
matter and, where this is determined, the named party has the
carriage of proceedings accordingly.

The clause does not affect the operation of an industrial instrument
where the instrument imposes a duty on a party in relation to
industrial disputes.

Mediation by commission

Clause 231 provides that the commission may act as a mediator in an
industrial cause, whether or not itisintheir jurisdiction, either at the request
of the parties directly involved in the cause or if it appears that mediation is
desirable in the public interest.

Compulsory conference

Clause 232 appliesto action taken by the commission under clause 230 and
establishes that the commission, if it considers that it is desirable for the
prevention or prompt settlement of a dispute, may summons a person to
attend a conference at a stated time and place.

The conference may be held in public or private or partly in public
and partly in private.

A person summoned must attend. The maximum penalty is 40
penalty units.

Enforcing commission’sorders
Clause 233 provides that the commission may direct an order about an
industrial dispute to certain parties and defines "full bench™ for this part.
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The clause provides the requirements that must be contained in the
order.

The clause provides infor mation that must be included in an affidavit,
if the commission has ordered that an affidavit befiled.

The clause provides the action that the registrar must take at the
completion of thetimerequired for affidavitsto befiled.

Remedies on show cause

Clause 234 provides remedies available to the full bench when an
organisation or person who has been issued with a show cause notice by the
registrar under clause 233 (7) does not show cause at the stated time. A
definition of "stated time" and "organisation” is provided for this clause.

PART 3—BALLOTS

Secret ballot on strike action

Clause 235 applies where:

* astrike happens; or

e the commission or a person applying to the commission considers a
strikeislikely to happen.

The clause provides that the commission may, on application or if directed
by the Minister, direct the registrar to conduct a secret ballot to ascertain the
number of employees or members of an employee organisation who are in
favour of the strike.

The registrar must publish the result of the secret ballot in a newspaper
circulating in the locality concerned.

Effect of ballot adverseto strike

Clause 236 applies when a secret ball ot was conducted under clause 235(4).
The clause provides that, where a mgjority of employees or members are
not in favour of a strike, the strike must be discontinued on or before a date
advertised by the registrar in a newspaper circulating in the locality
concerned.
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PART 4—INDUSTRIAL ACTION

Indemnity against agent’s unauthorised actions

Clause 237 preserves section 247 of the Workplace Relations Act 1997 and
provides for the indemnification on certain grounds of an organisation or
association of persons against the unauthorised actions of an agent during or
in connection with industrial action.

Paymentsfor strikes cannot be compelled
Clause 238 provides that an employer may pay, or refuse to pay, an
employee for a period when the employee engages in a strike.

An employee, employee organisation or officer, member or employee of
the organisation must not threaten to organise or engage in a strike,
with theintention of coercing the employer to make payment.

A definition of " strike" isprovided for thisclause.

Ordersthe commission may make

Clause 239 preserves section 249 of the Workplace Relations Act 1997 and
provides that specified persons may make an application to the commission
for orders under this clause for a contravention of clause 238.

Commission not to deal with claimsfor paymentsfor strikes

Clause 240 preserves section 250 of the Workplace Relations Act 1997 and
provides that the commission cannot deal with an application for payment to
employees for a period when the employees engage in a strike.

Right to refuse to work if imminent health or safety risk

Clause 241 preserves section 251 of the Workplace Relations Act 1997 and
provides that an employee can refuse to perform work if a reasonable
concern exists about an imminent risk to the employee’ s health or safety,
and if the employee did not unreasonably contravene a direction of the
employer to perform other available work that was safe and appropriate to
perform.
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CHAPTER 8—INDUSTRIAL TRIBUNALS AND REGISTRY
PART 1—INDUSTRIAL COURT
Division 1—Industrial Court of Queensland

Continuance

Clause 242 provides that the Industrial Court as formerly established as a
superior court of record in Queensland is continued in existence as the
Industrial Court of Queendand under this Bill.

Division 2—President

President of the court

Clause 243 establishes the appointment of the president of the court as a
full-time appointment and provides for how the president shal be
appointed, who may not be so appointed and what qualifications, skills and
experience a person to be appointed must have.

When ajudgeis appointed as president
Clause 244 describes the consequence of a judge of the Supreme Court or
District Court being appointed as the president.

When president holds office

Clause 245 provides the conditions for holding office as president,
including the circumstances under which the president may resign from,
ceases to hold or may be removed from office. The clause also provides for
acontingency measure if the president stops holding office while hearing a
matter.

Acting president of the court

Clause 246 provides that the Governor in Council may appoint a person as
acting president. Thisclause appliesonly if the president temporarily cannot
perform the function of office. While acting as president, the nominated
person can attend sittings and give a decision or otherwise complete a
proceeding. A decision given istaken to be a decision of the president.

Division 3—Jurisdiction and powers of the court
Constitution of court

Clause 247 provides for the constitution of the Industrial Court as the
president sitting alone.
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Court’sjurisdiction
Clause 248 establishes the jurisdiction of the court.

Court’sinterpretation

Clause 249 establishes that the court’s interpretation of certain specified
matters is binding on the commission, magistrates, and organisations and
persons bound by this Bill.

Court may refuse to proceed

Clause 250 applies to proceedings before the court where an industrial
instrument exists or is sought, and establishes the conditions in which the
court may refuse to hear and determine a proceeding.

Contempt of court
Clause 251 establishes the protection, powers, jurisdiction and authority of
the court when dealing with a contempt of court.

Division 4—President’ s annual report

President’ s annual report

Clause 252 requiresthe president to provide an annual report to the Minister
on the operation of the Bill, the working of the court, commission registry
including summaries of significant decisions, interpretations and
agreements. The Minister must table a copy of the report in the Legislative
Assembly.

Division 5—President’ s advisory committee

Advisory committee established

Clause 253 establishes the president's advisory committee, describing its
composition and how members may be appointed (see also schedule 2, part
4, President's advisory committee).

Functions of advisory committee
Clause 254 establishes the function of the president's advisory committee,
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PART 2—INDUSTRIAL RELATIONS COMMISSION
Division 1—Continuance and composition

Continuance
Clause 255 preserves the existence of the Queensland Industrial Relations
Commission as a court of record.

Composition

Clause 256 establishes that the members of the commission are the
president, the vice president, commissioner administrator and at least 6
other industrial commissioners.

The full bench of the commission is constituted by the president and 2 or
more commissioners for appeal and deregistration proceedings or otherwise
3 or more members.

The commission's jurisdiction or existence is not affected by a vacancy in
any office of the commission.

Division 2—Membership of the commission

President of the commission
Clause 257 establishes that the president of the court is also the president of
the commission.

Vice president of the commission
Clause 258 provides for avice president of the commission, describing the
eligibility and method of appointment for this position.

Commissioners

Clause 259 establishes the method of appointment of commissioners and
eigibility for appointment. The Governor in Council may appoint a
commissioner as the commissioner administrator by gazette notice.

The appointment as commissioner administrator isto be for a term of

at least 5 years stated in the notice. A commissioner holds office as

commissioner administrator until:

» theend of theterm of appointment; or

e The commissioner resigns as commissioner administrator by
signed notice given to the Governor.
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The commissioner administrator may resign office as commissioner
administrator without resigning office as commissioner.

When commissioner holds office

Clause 260 provides the conditions for holding office as commissioner,
including the circumstances under which the commissioner may resign
from, ceases to hold or may be removed from office. The clause also
provides for a contingency measure if the commissioner stops holding
office while hearing a matter.

Acting vice president, commissioner administrator or other
commissioner

Clause 261 applies only if the vice president, commissioner administrator
or another commissioner temporarily cannot perform the functions of
office. In such asituation the Governor in Council may appoint a person to
act as the vice president, commissioner administrator or other
commissioner by industrial gazette notice.

Restrictions on appointment
Clause 262 describes those persons who cannot be appointed as
commissioners.

Removal of commissioner s from office
Clause 263 establishes how and on what grounds a commissioner may be
removed from office.

Division 3—The commission

Administrativeresponsibilitiesfor the commission

Clause 264 provides that the president in addition to performing the
functions of a member is responsible for the administration of the
commission and registry and the orderly and expeditious exercise of the
commission's jurisdiction and powers.

The role of the commissioner administrator is the same as the role of the
Senior Judge Administrator of the Supreme Court of Queensland (see
Supreme Court of Queensland Act 1991).

The commissioner administrator is responsible to the president for the
administration of the commission and the orderly and expeditious exercise
of the commission’s jurisdiction and powers.
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The vice president of the commission is to assist the president to perform
the president's functions.

Commission’sjurisdiction
Clause 265 establishes the commission's jurisdiction.

Commission to prevent discrimination in employment
Clause 266 requires the commission, when exercising a power under this
Bill, not to allow discrimination in employment.

Commission’sjurisdiction isexclusive
Clause 267 establishes that the commission's original and appellate
jurisdiction is exclusive unless otherwise prescribed by this Bill.

Commission may refuse to proceed

Clause 268 provides the commission with a discretion to refuse to hear or
decide aproceeding which relatesto an industrial instrument that existsor is
sought because any of the employees who are or would be bound by the
instrument areinvolved in an industrial dispute or are contravening this Bill
or adecision of the commission.

This discretion applies whether or not the employees are employees whose
employment may be affected by the decision of the proceeding.

President or commissioner administrator to consider efficiencies that
may be achieved by allocating mattersto dual commissioners

Clause 269 requires the president or commissioner administrator, when
administering the commission and organising and allocating its work, to
consider whether it might be advantageous for powers to be performed and
exercised, for a particular matter, by adua commissioner.

Reallocation of commission's wor k
Clause 270 allowsthe president or commissioner administrator to reallocate
amatter of proceedings before the commission.

Commission may continue to hear reallocated work without
re-hearing evidence.

Clause 271 allows a matter to be heard and decided by a reallocated
commission without re-hearing evidence given before the reall ocation.
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Decision of full bench
Clause 272 establishes that adecision of the full bench isthe decision of the
majority of its members.

Division 4—Commission’s functions and powers

Commission’s functions
Clause 273 establishes the commission's functions. A definition of
"occupational superannuation” is provided for this clause.

General powers
Clause 274 establishes the commission's general powers.

Power to declare personsto be employees

Clause 275 provides discretion to a full bench, on application, to make an
order declaring a class of personswho perform work in an industry under a
contract for services to be employees under this Bill.

A definition of “contract” and “industrial instrument” is provided for this
clause.

Power to amend or void contracts

Clause 276 establishes that the commission may on application amend or
declare void (wholly or partly) a contract. The clause describes those matters
that the commission may consider in deciding whether to amend or declare
void a contract's conditions.

A definition of “contract”, “industrial instrument” and “unfair contract” is
provided for this clause.

Power to grant injunctions

Clause 277 provides that the commission may on application grant an
injunctive order as described by the clause, as it considers appropriate. The
clause describes who may make such an application and that a person to
whom the order is directed must comply with the order after the person has
received notice of it.

The commission cannot grant an injunctive order for a proposed
contravention of clauses 73 (When is a dismissal unfair), 83 (What
employer must do to dismiss employee), 87 (Orders about severance
allowances), 88 (Employer must give notice of proposed dismissals), or
89 (Employer must consult with employee organisations about
dismissals).



63
Industrial Relations

A definition of "injunctive order” and " organisation” is provided for
thisclause.

Power to recover wages and superannuation

Clause 278 establishes that an application may be made to the commission
for a claim for wages or occupational superannuation of an amount up to
$10 000. A definition of "occupational superannuation" is provided for this
clause.

Ordersabout representation rights of employee organisations

Clause 279 establishes that the full bench may, on application, make orders
about a demarcation dispute. A definition of “right to represent” is
provided for this part.

Proceduresfor reopening

Clause 280 provides that proceedings may be reopened on application and
describes those persons who may make an application, and the powers of
the commission, should it decide to reopen a matter.

Referenceto full bench
Clause 281 establishes that the commission has the discretion to refer a
matter to the full bench.

Case stated to court

Clause 282 establishes that the commission may state a written case for the
industrial court's opinion on a question of law relevant to a proceeding. The
commission must give effect to the court's opinion.

Power to enter and inspect

Clause 283 preserves section 298 of the Workplace Relations Act 1997 and
provides that a member, an officer of the commission or another person
with a member's written authority may enter a workplace. This power may
be exercised only during working hours at the workplace. Should a person
impede this power the clause provides a maximum penalty of 40 penalty
unitsor 1 year’simprisonment.

A definition of “workplace” is provided for this clause.
Interpretation of industrial instrument

Clause 284 establishes that the commission may give an interpretation of an
award on application.
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Conducting a secret ballot

Clause 285 establishes that the commission may specify when, where and
how a secret ballot is to be conducted. The registrar is required to conduct
the ballot in accordance with the direction of the commission. The clause
prohibits any obstruction or intimidation by any person to anyone involved
in the conduct of, or voting in, asecret ballot.

A maximum penalty of 40 penalty unitsis provided.

A definition of "prevent", "resist or obstruct", "threaten or
intimidate” and " vote" isprovided for thisclause.

Other powers

Clause 286 preserves section 302 of the Workplace Relations Act 1997 and
establishesthat thisdivision of the Bill doesnot limit by implication another
power given to or possessed by the commission under this or another Act
or law.

General rulings
Clause 287 establishes that the full bench may make general rulings. A
definition of “Queensland minimum wage” is provided for this clause.

Statement of policy

Clause 288 establishes that the full bench may make a statement of policy
about an industrial matter whether or not the matter is before the
commission.

PART 3—INDUSTRIAL MAGISTRATES

Division 1—Industrial Magistrates Court

Industrial Magistrates Court

Clause 289 preserves section 307 of the Workplace Relations Act 1997 and
provides that an Industrial Magistrates Court is a court of record.

Division 2—Industrial magistrates

Office of Industrial Magistrate

Clause 290 preserves section 308 of the Workplace Relations Act 1997 and

provides that a stipendiary magistrate and an acting stipendiary magistrate
are both industrial magistrates.
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Division 3—Constitution and jurisdiction of Industrial Magistrates
Court

Constitution of Industrial Magistrates Court

Clause 291 preserves section 309 of the Workplace Relations Act 1997 and
establishes that a magistrate sitting aone constitutes an Industrial
Magistrates Court.

Magistrate’ sjurisdiction
Clause 292 establishes a magistrate's jurisdiction.

Magistrates jurisdiction isexclusive
Clause 293 provides that a magistrate's jurisdiction is exclusive unless
otherwise provided for under this Bill.

PART 4—INDUSTRIAL REGISTRY
Division 1—Industrial Registry

Industrial Registry

Clause 294 establishes the Industrial Registry, which consists of an
industrial registrar, one or more deputy industrial registrars and other staff
mentioned in clause 303.

Functions of theregistry
Clause 295 provides for the functions of the registry.

Seal of theregistry

Clause 296 provides for a sea of the Queensland Industrial Registry.
Judicial notice must be taken of the imprint of the registry's seal on a
document and the document must be presumed to have been properly
sealed unless the contrary is proved.

Division 2—Industrial registrar and staff

Appointment of registrar

Clause 297 provides that the Governor in Council may appoint a person as
registrar. The registrar is to be paid the remuneration and allowances
determined by the Governor in Council.
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Termination of appointment of registrar
Clause 298 establishes the circumstances under which the Governor in
Council may terminate the registrar's appointment.

Functions and powers of registrar

Clause 299 specifiestheregistrar’ sfunctionsand attendant powersavailable
to complete these functions. In performing afunction or exercising a power,
the registrar must comply with a direction given in relation to the
performance or exercise by the president or commissioner administrator.

Deputy registrars
Clause 300 provides that a deputy registrar must help the registrar in the
performance of his or her functions.

Delegation by registrar
Clause 301 provides to whom the registrar may delegate his or her powers.

Acting registrar
Clause 302 providesthat the Governor in Council may, by industrial gazette
notice, appoint a person to act asthe registrar.

Staff
Clause 303 provides that the staff of the registry including the deputy
registrar are appointed under the Public Service Act 1996.

Officers of the court and commission
Clause 304 establishes that the registrar, deputy registrar and registry staff
are officers of the court and commission.

PART 5—ARRANGEMENTSWITH OTHER AUTHORITIES
Division 1—Member may also be member of Australian commission

Member may hold other appointment
Clause 305 enables a member to hold at the same time an appointment as a
member of the Australian Industrial Relations Commission.

Division 2—Dual commissioners

Appointment of Commonwealth official as commissioner

Clause 306 preserves section 320 of the Workplace Relations Act 1997 and
enables the appointment of amember of the Australian Industrial Relations
Commission to the Queensland Industrial Relations Commission.
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This clause also provides that, for the term of such appointment, a person so
appointed is not entitled to extra remuneration but is entitled to reasonable
expenses incurred, and states when such appointment ceases. These
provision accord with similar provisions in the Commonwealth Act.

Role of dual commissioner

Clause 307 preserves section 320 of the Workplace Relations Act 1997 and
provides that a member of the Australian Industrial Relations Commission
appointed under clause 306 may exercise dual powers as both an industrial
commissioner and a member of the Australian commission. This provision
accords with similar provisions in the Commonwealth Act.

Division 3—References to Commonwealth official

Reference of matter to Commonwealth official

Clause 308 defines “industrial matter” for the purposes of this clause, and
authorises the president, in consultation with the president of the
commission, to refer an industrial matter to a member of the Australian
Industrial Relations Commission nominated by the president of that
commission.

The nominated member has the powers of a commissioner and is taken to
constitute the commission. The referral of a matter to a federd
commissioner does not prevent the State commission from dealing with the
matter.

Division 4—Conferences and joint sessions with industrial authorities

Conferenceswith industrial authorities

Clause 309 enables the commission to confer, if the president considers it
desirable, with any State or federal industrial authority to secure
coordination of decisions between the jurisdictions.

Joint sessionswith industrial authorities
Clause 310 enables a joint session with another industrial authority to be
initiated at the discretion of the president and if the other authority agrees.

Similar matters before full bench and industrial authority

Clause 311 provides that where a federal or State industrial authority is
dealing with a matter similar to a matter before a full bench of the
commission, and the other authority agrees, the president may delegate a
member of the full bench to participate in joint sessions and report back to
the full bench.
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Member’s powersin joint session

Clause 312 providesthat, while participating in ajoint session, the member
must perform the function and has and may exercise the powers of the
commission.

President may decide matter not to be dealt with in joint session
Clause 313 enablesthe president to terminate participation in ajoint session.
If the joint session has aready commenced, the president may decide to
order the commission to cease participating in the joint session, and order
that the industrial matter proceed before the commission or, if appropriate,
the full bench.

Division 5—O0ther functions etc. and arrangements

Functions and power svested in commission by other jurisdictions
Clause 314 preserves section 329 of the Workplace Relations Act 1997 and
authorises the commission to exercise powers and duties conferred on it by
the Workplace Relations Act 1996 (Cwlith) and the enactment of other
States.

Arrangements with Commonwealth public service

Clause 315 provides that arrangements may be made, under the Public
Service Act 1996, for an officer of the Commonwealth to perform functions
and exercise powers under thisBill. A definition of “Commonwealth public
servant” is provided for this part.

PART 6—PROCEEDINGS OF COURT, COMMISSION,
MAGISTRATES AND REGISTRAR

Division 1—Definitions

Definitionsfor pt 6
Clause 316 preserves section 331 of the Workplace Relations Act 1997 and
provides definitions of “administer”, “exercising” and “take” for this part.

Division 2—Starting proceedings and service of process

Starting proceedings

Clause 317 preserves section 332 of the Workplace Relations Act 1997 and
specifies who may instigate proceedings by application before the court,
commission or registrar.
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Service of process

Clause 318 defines “document” for this clause and establishes the
processes of serving documents that are to be applied for proceedingsin the
court and commission where personal service cannot in the view of the
president or registrar be effected promptly or in a way prescribed in the
rules. The clause gives power to the president, registrar and commission to
substitute service of the document.

Division 3—Conduct of proceedings

Representation of parties

Clause 319 provides a definition of “proceeding” for the purpose of this
clause. The clause specifies by whom a person ordered to appear or to be
represented in a proceeding may be represented.

In proceedings, a party to the proceedings, or a person ordered or
permitted to appear or to be represented in the proceedings may be
represented by an agent appointed in writing or if the party or person
isan organisation an officer or member of the organisation.

The clause also providesfor strict limitations upon legal representation for a
person or a party to proceedings.

As an example, for proceedings before the commission, other than

proceedings under clause 278 (Power to recover wages and superannuation)

a party or person may be represented by alawyer if and only if:
the proceedings relate to a matter under Chapter 4 (Freedom of
Association); or

o al parties consent; or

» on application by a party or person the commission is satisfied having
regard to the matter the proceedings relate to that there are specia
circumstances that make it desirable for the party or person to be
represented; or

* on application by aparty or person, the commission is satisfied the party
or person can be adequately represented only by alawyer.

In so determining these last two points the commission may consider:
» theamount claimed in the proceedings, if any;

» the nature and complexity of the matter;

» the nature of the evidence to be adduced;

» thecross-examination likely to be required;
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» the capacity of the party or person to represent themselves,

» thequestionsof law likely to arise; and

» whether the duration or cost of the proceedings will be decreased or
increased if the party or person is represented.

Basis of decisions of the commission and magistrates

Clause 320 provides that in proceedings the commission or Industrial

Magistrates Court is:

* not bound by technicalities, legal forms or rules of evidence; and

* may inform itself on a matter it considers appropriate in the exercise of
itsjurisdiction.

The commission and Industrial Magistrates Court is to be governed in its
decisions by equity, good conscience and the substantial merits of the case
having regard to the interests of :

» the personsimmediately concerned; and

e the community as awhole.

In making a decision the commission must consider the public interest

and to that end must consider:

» theobjectsof thisbill; and

* the likely effects of the commission's decision on the community,
local community, economy, industry generally and the particular
industry concer ned.

In proceedings the commission may admit evidence given before, and
thefindings of, the Anti-Discrimination Commission as evidencein the
proceeding.

The clause does not apply to proceedings for the recovery of amounts
other than an amount ordered under clause 278 (Power to recover
unpaid wages and superannuation contribution) or an offence against
thisBill.

Competence and compellability of withesses

Clause 321 preserves section 336 of the Workplace Relations Act 1997, and
provides that any party to proceedings before the court or commission is
competent and may be compelled to give evidence to the same extent asin a
civil proceeding in the Supreme Court.
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I ntervention

Clause 322 provides a definition of “industrial tribunal” for this clause and
specifies in what circumstances and by whom intervention in proceedings,
either before an industrial tribunal or in proceedings of another court, may
occur.

Adjournment by registrar

Clause 323 preserves section 338 of the Workplace Relations Act 1997 and
provides the registrar with powers to adjourn proceedings to another day
and timeif the president or amember cannot attend the proceeding.

State employeeto give information

Clause 324 preserves section 339 of the Workplace Relations Act 1997 and
deals with the furnishing of information by employees of the State in
proceedings before the court or commission.

Division 4—Powers

Exer cise of commission’s powers

Clause 325 preserves section 340 of the Workplace Relations Act 1997 and
provides that the commission may exercise its powers of its own initiative,
or on the application of a party to proceedings or an organisation. The
commission may also, of its own initiative, join two or more matters to be
heard whether those matters arose under this Bill or any Act. In so doing,
the matters can be heard and decided in one proceeding.

Interlocutory proceedings

Clause 326 prescribes the powers of the president, commission and the
registrar in relation to an interlocutory proceeding before the hearing of an
industrial cause.

Power to order inquiry or taking of evidence

Clause 327 preserves section 342 of the Workplace Relations Act 1997 and

provides that the commission may by order direct:

» theregistrar to conduct an inquiry into a matter; or

» an appropriately qualified person to take evidence for the commission
about an industrial cause.

The clause provides certain powers to the registrar, which are incidental to

the exercise of the functions provided for in this part.
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Power to administer oath

Clause 328 preserves section 343 of the Workplace Relations Act 1997 and
specifieswho under this Bill may take evidence and who may administer an
oath or take a statutory declaration.

Powersincidental to exercise of jurisdiction

Clause 329 preserves section 344 of the Workplace Relations Act 1997 and
provides for certain powers incidental to the exercise of the jurisdiction of
the court, commission and registrar.

Power to obtain data and expert evidence

Clause 330 preserves section 345 of the Workplace Relations Act 1997 and
allows the commission by order to obtain certain data and receive expert
evidence. Such information that is requested may not be divulged without
the commission's leave.

A maximum penalty of 20 penalty unitsis provided in the clause.

Division 5—Decisions and enforcement

Decisionsgenerally

Clause 331 preserves section 346 of the Workplace Relations Act 1997 and
provides the decisions the court or commission may make in an industrial
cause.

Reserved decisions

Clause 332 preserves section 347 of the Workplace Relations Act 1997 and
provides in what circumstances the commission may reserve itsdecision in
a proceeding. It also provides the procedures in the case of a reserved
decision.

Commission decisionsto bein plain English

Clause 333 preserves section 348 of the Workplace Relations Act 1997 and
requires the commission to ensure its decisions are in plain English and, as
far asthe subject allows, are easy to understand.

Extent of decisionsand their execution
Clause 334 preserves section 349 of the Workplace Relations Act 1997 and
provides the ways in which the court or commission may make a decision.
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Costs

Clause 335 provides that the court or commission may order a party to an

application to pay costs incurred by another party only if satisfied:

» the party made the application vexatiously or without reasonable cause;
or

» for anapplication for reinstatement, the party caused coststo beincurred
by the other party because of an unreasonable act or omission connected
with the conduct of the application.

A definition of “costs’ is provided for this clasue.

Recovery of amounts under orders

Clause 336 provides the procedures the registrar must follow where the
court or commission orders an amount to be paid arising from proceedings.
The clause provides a definition of "registrar .

Division 6—Protections and immunities

Protection and immunities

Clause 337 preserves section 356 of the Workplace Relations Act 1997 and
provides protections and immunities for the president, commission and a
magistrate in the exercise of their jurisdiction and in the case of defamation.

Division 7—Rules and practice

Rules

Clause 338 provides that the Governor in Council may make rules under
this Bill. The clause describes how such rules shall be made and upon what
matters such rules may be made.

Directions about practice

Clause 339 preserves section 358 of the Workplace Relations Act 1997 and
provides that directions about the practice and procedure of the court,
commission, Industrial Magistrates Court or the registrar shall be as
directed by the president, acommissioner, a magistrate or the registrar.

Applications may be made where a rule does not provide or
sufficiently provide for a step a person wishes to take in a industrial
cause.
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CHAPTER 9—APPEALS
Division 1—Appealsto Court of Appeal

Appeal from court or full bench

Clause 340 provides for appeals from decisions of the court or full bench to

the Court of Appeal where:

» adefendant is dissatisfied with a decision of the court in proceedings
under clause 251 (contempt of court); and

* theMinister or another person isdissatisfied with a decision of the
full bench, which included the president. An appeal isavailable
only on the ground of error of law or excess, or want of
jurisdiction.

The clause providesfor the remedies available to the Court of Appeal
on hearing an appeal.

Division 2—Appealsto Court

Appeal from commission, magistrate or registrar
Clause 341 provides for appeals from decisions of the commission,
magistrate or registrar.

The Minister, or a person dissatisfied with a decision of the commission or
registrar, may appea to the court only on the grounds of:

* error of law; or

e excess, or want, of jurisdiction.

An appeal under thisclauseisnot availablein relation to a
determination under clause 149 (Arbitration if conciliation
unsuccessful) or a decision of the full bench that included the
president.

A person may appeal to the court if dissatisfied with a decision of a

magistrate under section 292 (Magistrate sjurisdiction) in relation to:

* themattersstated in clause 292; or

» thepowersprovided in clause 408 (Recovery of unpaid
superannuation).

The clause providesfor the remedies available to the court on hearing
an appeal.
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Division 3—Appealsto full bench

Appeal from commission, magistrate or registrar
Clause 342 provides for appeals from decisions of the commission,
magistrate and registrar to the full bench.

With the leave of the full bench, the Minister or another person dissatisfied
with adecision of the commission may appeal against the decision to the
full bench, on a ground other than:

* error of law; or

* excess, or want, of jurisdiction.

If the Minister or another person wishes to appeal to the full bench on a
ground mentioned in clause 341(1) (Excess, error of law and want of
jurisdiction) and a ground mentioned in subclause (1), the appeal may
continue only with leave of the full bench.

The full bench must and may only give leaveif it considers the matter is
important enough that, in the public interest, leave should be given.

A person dissatisfied with a decision of:

* amagistrate other than a decision under clause 341 (3) may apped
against the decision to the full bench; and

» theregistrar other than a decision under clause 287 (Genera rulings),
241(1) (Right to refuse to work) or 695 (Student's work permits) may
appeal againgt the decision to the full bench; and

» theregistrar under clause 287 may appeal against the decision to the full
bench as it was constituted when the general ruling was made.

The clause provides for the remedies available to the full bench on hearing
an appedl.

Division 4—Appeals to commission

Appeal from registrar

Clause 343 provides for appeals from decisions of the registrar to the
commission. A person dissatisfied with a decision of the registrar under
clause 695 (Student's work permit) may appeal to the commission.

The clause provides for the remedies available to the commission on
hearing an appeal.
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Appeal to commission against stand-down

Clause 344 continues the provisions of section 367 of the Workplace
Relations Act 1997 and provides that an employee, or an employee
organisation, may appeal to the commission against the decision of an
employer to stand down an employee.

The clause provides for the remedies avail able to the commission on
hearing an appedl.

Division 5—General

Definition for div 5
Clause 345 defines “industria tribunal” for this division.

Timelimited for appeal
Clause 346 provides the time limits within which any appea must be
lodged.

Stay of decision appealed against

Clause 347 providesthat, if an appedl islodged against adecision, the
tribunal hearing the appeal may wholly or partly stay the decision being
appealed, until:

» thedetermination of the appeal; or

» afurther order is made by the tribunal.

Natur e of appeal

Clause 348 provides that an appeal to an industrial tribunal is by way of
re-hearing on the record. The industrial tribunal may hear evidence afresh or
hear additional evidence.

Finality of decision
Clause 349 provides that this clause does not apply to adecision for which
thereisaright of appea under clauses 340 to 344 or another Act.

Subject to clause 340, the decisions of the Court of Appeal (under clause

340), court (under clause 341), full bench (under clause 342), commission

(under clause 343 or 344), or another decision of the court, full bench,

commission, Industrial Magistrates Court or the registrars:

o arefina and conclusive;

e cannot be impeached for informality or want of form; and

e cannot be appealed against, reviewed, quashed or invalidated in any
court.
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The Court of Appeal, court, full bench, commission, Industrial Magistrate
Court or the registrar'sjurisdiction is exclusive of any court's jurisdiction
and an injunction or prerogative order cannot be issued, granted or made in
relation to a proceeding in the court within its jurisdiction.

The clause defines "industrial tribunal™ for this part.

CHAPTER 10—ENFORCEMENT
Division 1—Appointment

Appointment of inspectors

Clause 350 provides that:

» the Governor in Council may appointment a person as the chief
inspector; and

» thechief executive may appoint a person as an inspector.

The person must have the necessary expertise to be an inspector and must

be:

* apublic service officer or employee; or

e atraining consultant under the Vocational Education, Training and
Employment Act 1991; or

» any other person prescribed under aregulation.

An ingpector isemployed under the Public Service Act 1996 and isalso
an inspector for the:

» Pastoral Workers' Accommodation Act 1980; and

* Trading Hours (Allowable Hours) Act 1990; and

*  Workers Accommodation Act 1952.

Functions
Clause 351 specifies an ingpector’ s functions and provides specific
circumstances an inspector must consider.

Powers

Clause 352 provides that an inspector has the power to do all things
necessary or convenient to be done in the performance of an inspector’s
functions. An inspector must produce his or her identity card for inspection
at the time of the inspection or at the first reasonabl e opportunity.



78
Industrial Relations

Division 2—General powers

Entry to places

Clause 353 defines “ domestic premises’ and “workplace” for this part, and
specifies when and where an inspector may enter without the owner’s
consent.

General powers after entering places

Clause 354 preserves section 382 of the Workplace Relations Act 1997, and
provides the specific powers of an inspector who enters a place under the
provisions of this clause for the purposes of monitoring or enforcing
compliance with this Bill. There isamaximum of 40 penalty units for
breach of this provision.

Power to require documentsto be produced

Clause 355 preserves section 383 of the Workplace Relations Act 1997,
which gives an inspector the power to require an employer to produce for
Inspection, at areasonable time and place nominated by the inspector, any
relevant documents relating to the employees of the employer, including
time and wages records. The inspector may request a certified copy of the
document at that time. The employer must comply with these requests
unless he or she has areasonable excuse. There is a maximum of 40 penalty
units for breach of this provision.

Power to requireinformation

Clause 356 preserves section 384 of the Workplace Relations Act 1997, and
provides the matters about which an inspector is allowed to question an
employer or other person. It specifies that an inspector must warn the
employer or other person that it is an offence to fail to answer such
guestions without a reasonable excuse, with a maximum of 40 penalty
points for breach of this provision. This clause enables an inspector to
guestion an employee out of anyone else’s hearing.

Power to require name and address

Clause 357 preserves section 385 of the Workplace Relations Act 1997 and
gives an inspector the power to obtain aperson’s name and address for the
purposes of the Bill. The penalty for breach of this provision is amaximum
of 40 penalty units.
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Division 3—Powersto claim and deal with unpaid amounts

Paying employee' s wages etc. to inspector

Clause 358 provides a definition of “employee” for thisdivision. It
specifies that, on an inspector’ s written demand, payment of an employee’'s
unpaid wages, tool allowance and superannuation contributions be paid to
the inspector.

An Industrial Magistrates Court on deciding a matter may order the
employer to pay, in addition to penalties, the amount payable to the
employee. The penalty for breach of this provision is amaximum of 40
pendty units.

Inspector’s obligation for amounts paid on demand

Clause 359 preserves section 387 of the Workplace Relations Act 1997 and
provides procedures for inspectors when receiving amounts mentioned in
section 358 of this Bill. It provides definitions of “employee” and
“superannuation contribution” for this clause.

Division 4—General

Obstructing inspectors

Clause 360 preserves section 388 of the Workplace Relations Act 1997 and
prohibits a person from obstructing an inspector in the exercise of a power
unless the person has a reasonable excuse. The term “obstruct” isdefined in
the dictionary in schedule 5. There is amaximum penalty of 40 penalty
units for abreach of this provision.

I mper sonating inspectors

Clause 361 preserves section 389 of the Workplace Relations Act 1997 and
makes it an offence for a person to pretend to be an inspector, with a
maximum penalty of 40 penalty units.

Validity of inspector’s conduct despite administrative contravention
Clause 362 preserves section 390 of the Workplace Relations Act 1997 and
makes an inspector liable to disciplinary action if an inspector failsto
comply with schedule 2, part 3, section 9 (Limitation on powers) or section
352(2) or (3) (Powers).

However, the failure to comply with these provisions does not affect the
lawfulness or effect of an act done or omission made by the inspector for
thisBill.
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CHAPTER 11—RECORDS AND WAGES
PART 1—EMPLOYERS RECORDS
Division 1—Definitions

Definitionsfor pt 1

Clause 363 preserves the provisions of section 391 of the Workplace
Relations Act 1997 and defines "authorised industrial officer", "record" and
"time and wages record" in this part.

Division 2—Authorised industrial officers

Authorising industrial officers

Clause 364 provides that the registrar may issue an officer or employee of
an organisation with an authorisation. A person who holds an authorisation
may exercise the powers of an authorised industrial officer under this part.

The clause sets out certain conditions for the issuing of an
authorisation.

When an authorisation stops being in force the organisation who
applied for it must take certain prescribed stepsto notify theregistrar
and surrender the authorisation. A maximum penalty of 16 penalty
units appliesto a breach of thisprovision.

Revocation and suspending industrial officer’s authorisation

Clause 365 preserves the provisions of section 393 of the Workplace
Relations Act 1997 by providing the reasons and the method of revoking or
suspending an industrial officer’s authorisation.

Division 3—Employers to keep certain records

Time and wages record—industrial instrument employees

Clause 366 preserves section 394 of the Workplace Relations Act 1997 and
provides that the employer must keep a time and wages record containing
certain prescribed particulars mentioned, for each industrial instrument
employee.

The record must be kept at a workplace of the employer in Queensland. A
failure to comply with these record-keeping requirements brings a
maximum penalty of 40 penalty units.
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The employer must keep the records for 6 years. The maximum
penalty for failing to do so is 40 penalty units.

On an employee's request the employer must give the employee a
certificate stating the total hours recorded for the purposes of clause
47 (Continuity of service—

additional considerations for casual employees) for the employee
calculated to 30 June. The maximum penalty for failing to comply is 40
penalty units.

A definition of "industrial instrument employee" is provided for this
clause.

Time and wages r ecor d—non-industrial instrument employees

Clause 367 preserves the provisions of clause 395 of the Workplace
Relations Act 1997 and provides that the employer must keep a time and
wages record containing certain prescribed particulars, for each
non-industrial employee. This record must be kept at a workplace of the
employer in Queensland.

A failure to comply with these record-keeping requirements brings a
maximum penalty of 40 penalty units.

The employer must keep the records for 6 years. The maximum
penalty for failing to do so is 40 penalty units.

On an employee's request the employer must give the employee a
certificate stating the total hours recorded for the purposes of clause
47 (Continuity of service—additional considerations for casual
employees) for the employee calculated to 30 June. The maximum
penalty for failing to comply is40 penalty units.

A definition of " non-industrial instrument employee" is provided for
thisclause.

Employeeregister

Clause 368 preserves the provisions of section 396 of the Workplace
Relations Act 1997 and requires an employer to keep a register that
complies with certain prescribed particulars. The maximum penalty for
failing to comply is 40 penalty units.



82
Industrial Relations

If the employer has more than 100 employees the employer must keep
an alphabetical index of the employees names. The maximum penalty
for failing to comply is 40 penalty units.

The employer must within 14 days after a change in the employee's
calling enter in the register particulars of the change and the date
when the change happened.

The maximum penalty for failing to comply is 40 penalty units.

An employee must provideto the employer:
» theemployee'scurrent residential address, whenever asked; and
* theemployee snew residential addressif it changes.

The maximum penalty for failing to comply is 40 penalty units.

Recordsto bekept in English
Clause 369 continues the provisions of section 397 of the Workplace
Relations Act 1997 and provides that a record or index under this part must
be kept in the English language.

Notation of wages details

Clause 370 preserves section 398 of the Workplace Relations Act 1997 and
requires the employer to give an employee, at the time of paying wages, a
written statement specifying how the payment is made up.

The clause provides the information that must be included on the statement.
The maximum penalty is 40 penalty units.

Division 4—Power to inspect certain records

I nspection of time and wages r ecor d—inspector

Clause 371 preserves section 399 of the Workplace Relations Act 1997 and
provides that an inspector may inspect an employer’s time and wages
record at a workplace during the employer’ s business hours.

The employer must allow the inspector to inspect the record. If an
employer fails to comply a maximum penaty of 40 penaty units is
provided.



83
Industrial Relations

An inspector may serve a notice on the employer to produce the time
and wages records at a specified workplace or reasonably convenient
place nominated at a specified time, if in thefirst instance such records
were not produced, an inspection was obstructed, or an inspector
wantsto ingpect therecord of a former employer.

If the employer fails to produce the records in response to the notice
the employer is taken to have failed to keep the record, unless the
employer has a reasonable excuse.

Right of entry—authorised industrial officer
Clause 372 provides that an authorised industria officer (the officer) may
enter a workplace at which a person carries on a calling that relates to the
eigibility rules of the officer’s organisation. The right of entry must be
exercised during the employer’ s business hours.

The entry isfor the sole purpose of exercising a power under clause 373.

The officer must take certain steps on entering the workplace. An
employer must not refuse an authorised industrial officer entry to the
wor kplace if the officer complies with the prescribed actions required
upon entry. If the employer failsto comply the maximum penalty is 27
penalty units.

If the officer does not take the prescribed steps, the officer may be
treated as a trespasser. However, this does not apply if the employer
or their representative, having charge of the workplace, is not present
at thetimethe officer entersthe workplace.

A person must not obstruct an officer exercising a power under this
clause. The maximum penalty is 27 penalty units.

The officer must not wilfully obstruct the employer, or an employee during
the employee's working time, or contravene a requirement of this clause.
The maximum penalty is 27 penalty units.

A person must not act as an authorised industrial officer under this clause
unless the person holds a current authorisation.
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Right to inspect and request information—authorised industrial
officer

Clause 373 applies to an authorised industrial officer (an officer) who has
entered aworkplace under clause 372.

An officer may only inspect records of and speak to certain prescribed
persons, once they have entered the workplace. The officer may only inspect
time and wages records of certain prescribed employees.

The employer must allow the officer to inspect the records for an
employee unless the employee has made a written request to the
employer that the record not be available for inspection by an officer.
The maximum penalty is 27 penalty units.

The employer must not allow the officer to inspect a record where a
such a written request has been made. The maximum penalty is 27
penalty units.

A person must not by threat or intimidation persuade or attempt to
persuade an employee or prospective employee to make or refuse to
make such awritten request to the employer. The maximum penalty is
27 penalty units.

A person must not obstruct an officer exercising a power under this
clause. The maximum penalty is 27 penalty units.

The officer must not wilfully obstruct the employer, or an employee
during the employee's working time, or contravene a requirement of
thisclause. The maximum penalty is 27 penalty units.

A person must not act as an authorised industrial officer under this
clause unless the person holds a current authorisation. The maximum
penalty is 27 penalty units.

The clause defines " member employee” and " time and wages record"”
for thisclause.

I nspection of employeeregister and index—r egistrar

Clause 374 preserves section 402 of the Workplace Relations Act 1997 and
provides that the registrar may inspect the employer’ s employee register and
index at the employer’s workplace and during the employer’s business
hours. The employer must allow the inspection. The maximum penalty is
40 penalty units.
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The registrar may direct the employer to give the register and index to a
stated person, at a stated reasonable time and place in certain prescribed
circumstances. The employer must comply with this direction. The
maximum penalty is 40 penalty units.

I nspection of time and wages book—employees

Clause 375 preserves section 403 of the Workplace Relations Act 1997 and
enables an employee to inspect or, at the employer's discretion, be supplied
in writing with particulars of the time and wages record of the employee at
intervals of no less than 12 months.

PART 2—WAGES AND OCCUPATIONAL SUPERANNUATION
Division 1—I nterpretation

Definitionsfor pt 2
Clause 376 preserves section 404 of the Workplace Relations Act 1997 and
defines certain words and phrases to be applied under this part.

Referencesto service

Clause 377 preserves section 405 of the Workplace Relations Act 1997 and
establishes that in this part a reference to service on a person includes
reference to service on a person’s agent.

Division 2—Protection for wages

Wages arefirst charge on amounts payable to employer

Clause 378 preserves section 406 of the Workplace Relations Act 1997 and
provides that wages due to employees are a first charge on moneys due to
the employer by a prime contractor. The prime contractor is free to pay the
employer all moneys due until the service of a notice of attachment, under
clause 381, on the prime contract.

Assignment of amount payable ineffectual against claims for wages

Clause 379 preserves section 407 of the Workplace Relations Act 1997 and
provides that a claim for wages due to an employee is to take precedence
over any assignment given by an employer against moneys due to that
employer from a prime contractor.

This does not apply if the assignment by the employer is to employees of
the employer for wages for performing the work.
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Amounts paid or payable to employer to be applied in payment of wages
Clause 380 preserves section 408 of the Workplace Relations Act 1997 and
provides that money due to or received by an employer from a prime
contractor cannot be attached or charged other than by the employees until
the employees of that employer have been fully paid.

The employer must apply the amounts received from the prime
contractor in payment of wages payable, or to become payable, to
employees who performed the work for which the amounts are
received.

The employer must keep an accurate written account of the amounts
received from the prime contractor and of the ways the amounts have
been disbursed. This record must be made available for inspection
and copying by an employee. A maximum penalty of 40 penalty units
isprovided for each offencein this clause.

Attachment notices
Clause 381 preserves section 409 of the Workplace Relations Act 1997 and
allowsthe employee to serve an attachment notice on the prime contractor if
wages remain unpaid by the employer 24 hours after they are payable and
have been demanded.

Effect of attachment notice

Clause 382 preserves section 410 of the Workplace Relations Act 1997 and
provides the requirements of the prime contractor and clerk of the
Magistrates Court, following the serving of an attachment notice on the
prime contractor.

A prime contractor is personally liable for the amounts payable
subject to the attachment notice, if they fail to keep or pay the money
asrequired by this clause.

Ordersfor payment by prime contractor or clerk of the court

Clause 383 preserves section 411 of the Workplace Relations Act 1997 and
establishes that a magistrate may issue an order for payment of an amount
provided for in a notice of attachment. Moneys retained on the notice of
attachment are to be paid out 21 days after a copy of the order is served
unless an appeal is lodged. If an appeal is lodged the moneys are to be
retained until either the determination or withdrawal of the appeal.
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Employeesto be paid accor ding to when attachment notices are served
Clause 384 preserves section 412 of the Workplace Relations Act 1997 and
provides that, subject to clauses 381 to 383, amounts attached in the hands
of a prime contractor or paid to the clerk of the Magistrates Court are to be
paid in priority according to the order in which the relevant attachment
notices are served, subject to specified conditions.

Employee may sue prime contractor

Clause 385 preserves section 413 of the Workplace Relations Act 1997 and
provides that an employee, in whose favour an order concerning a notice of
attachment was issued and has not been paid, may sue the prime contractor
on whom the order was issued for the amount indicated in the order.

The clause establishes the conditions under which the employee can sue the
prime contractor, and the prime contractor’s right to set off specified
amounts.

Cessation of attachment not to pre udice prime contractor

Clause 386 preserves section 414 of the Workplace Relations Act 1997 and
provides that a prime contractor is not to be prejudiced in relation to a
payment made in satisfaction of an order under clause 383, if that order
stops operating either because of satisfaction of the employee's claim or
because the order is set aside.

Discharge by employee for payment received

Clause 387 preserves section 415 of the Workplace Relations Act 1997 and
providesthat, if asked, the employee, when receiving an amount for aclaim
for wages to which an order under clause 383 relates, must sign adischarge
for the amount to the person making the payment.

Remedy of subcontractor’s employees

Clause 388 preserves section 416 of the Workplace Relations Act 1997 and
provides that an employee of a subcontractor to the employer has the same
rights as employees of the employer have towards the prime contractor with
regard to notices of attachment.

Prime contractor’sright to reimbur sement

Clause 389 preserves section 417 of the Workplace Relations Act 1997 and
provides for the right of a prime contractor who has paid wages to an
employee, as aresult of anotice of attachment, to claim for reimbursement
from the assets of an employer in the event of the employer’ swinding up or
insolvency.
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Magistrate may hear claim for wages ex parte

Clause 390 preserves section 418 of the Workplace Relations Act 1997 and
provides that a magistrate may hear and decide claims for wages in the
absence of the person to whom the originating processis directed, provided
thereis proof of service of the process on that person.

Division 3—Paying and recovering wages

Wages etc. to be paid without deduction

Clause 391 establishes that an employee (whether paid at arate fixed by an
industrial instrument or agreement or paid at a rate agreed between the
employer and employee) is to be paid the full amount without unauthorised
deduction. Deductions may be authorised by the relevant industrial
instrument (if applicable), an order made under clause 137 or this division,
or with the employee’ s consent in writing.

An apprentice or trainee must be paid the fixed rate, without unauthorised
deduction, until the training agreement has been cancelled or the State
Training Council has allowed the employer to stand down the apprentice or
trainee.

Paying apprenticesor traineesfor coursetime

Clause 392 provides that time spent in training, up to but not exceeding the
nominal time specified in the approved course of instruction or qualification,
Is to be time worked for the employer and ordinary working hours when
calculating the apprentice’s or trainee’ s wages and employment conditions.
Similarly, course time should be taken into account when calculating an
employee’ s entitlements including annual leave, sick leave and rostered days
off. Anexampleisprovided in relation to the calculation of wages.

All time spent in training by an apprentice or trainee, despite the way the
course is delivered, is time worked for the employer as ordinary working
hours when cal culating the apprentice’ s or trainee’ swages and employment
condition.

The clause specifically excludes certain apprentices or trainees from
the operation of this clause.

A definition of the term “approved course of instruction or
qualification” isprovided for usein this clause.
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Paying wages

Clause 393 preserves section 420 of the Workplace Relations Act 1997 and
provides the methods and associated conditions for payment of wagesto an
employee. The clause also voids any contract or authority that provides for
payment of wages other than in accordance with this clause.

Contract not to stipulate mode of spending wages

Clause 394 preserves section 421 of the Workplace Relations Act 1997 and
provides that, subject to this division, an employer is not to impose as a
condition of employment the place where, the way in which or the person
with whom the employee isto spend part or al of their wages.

A maximum penalty of 40 penalty unitsis provided for a contravention of
this clause.

An employer is prohibited from dismissing an employee for spending or
not spending their wages at aplace, in away or with a person.

Payment of unpaid wagesif employee’ s wher eabouts unknown

Clause 395 preserves section 422 of the Workplace Relations Act 1997 and
establishes that an employer is required to pay to the clerk of the nearest
Magistrate’'s Court unpaid wages that are owed to an employee who has
terminated employment and who cannot be located.

A maximum penalty of 40 penalty unitsis provided for failure of the
employer to take the action prescribed.

The clause specifies what the clerk of the Magistrates Court must do with
unpaid wages paid by an employer.

Over paid wages

Clause 396 preserves section 425 of the Workplace Relations Act 1997 and
provides that an employer can recover amounts overpaid to an employee on
account of the employee’ s absence from work. The ability of the employer
to recover these amounts is restricted as to the time periods in which
recovery can be made and the amounts that can be recovered.

Deduction of wagesin lieu of notice of termination

Clause 397 preserves section 425 of the Workplace Relations Act 1997 and
provides that an employer may deduct from wages owing to an employee
an amount stated in an industrial instrument to be forfeited if notice of
termination is not given, if:
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» the relevant industrial instrument requires the employee to give
notice of termination; and
» theemployeefailsto givethe notice required.

Minor may recover unpaid wages

Clause 398 preserves section 427 of the Workplace Relations Act 1997 and
provides that minors may instigate proceedings under this Bill as if they
were 18 years of age.

Recovery of unpaid wages etc.

Clause 399 establishes that an application may be made to a magistrate for

an order for payment of:

* wages payable to an employee, but unpaid;

» unpaid tool allowance, due to an apprentice;

* remuneration lost by an apprentice or trainee because the
employer:

e purportedly cancelled or suspended the training agreement, in
contravention of clause 391 (2); or

» failed to provide work for the apprentice or trainee without the
approval of the State Training Council as provided in section 91 of
the Vocational Education, Employment and Training Act 1991.

An application cannot be made under this clause if an application for the
same matter has been made to the commission under clause 278 (Power to
recover unpaid wages and superannuation contribution etc.).

Enforcement of magistrate’s order

Clause 400 provides that an order of a magistrate for payment of wages,
unpaid tool allowance, occupationa superannuation or costs in relation to
proceedings is enforceable under the Justices Act 1886.

In addition to the order being enfor ceable under the Justices Act 1886,
the order may befiled in theregistry of the Magistrates Court, and on
being filed it istaken to be an order properly made and which may be
enforced asan order made by a Magistrates Court.

Division 4—Wagesin rural and mining industries

Wages recover able against mortgagee if mortgagor defaults

Clause 401 preserves section 428 of the Workplace Relations Act 1997 and
provides for the recovery of wages, for employees who have performed
specified work in rura industries, from a mortgagee if the employer
defaults on a mortgage.
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Distresswarrant levied on property of mortgagor or mortgagee

Clause 402 preserves section 429 of the Workplace Relations Act 1997 and
provides for awarrant of distressin relation to the enforcement of wagesin
accordance with clause 401.

A definition of the term “land” is provided for usein this clause.

Application of ss401 and 402 to mines

Clause 403 preserves section 430 of the Workplace Relations Act 1997 and
provides for the recovery, in certain circumstances, of the wages of
employees in the mining industry from a mortgagee if the employer
defaults on amortgage or bill of sale.

A definition of the term “wages’ is provided for usein this clause.

Priority in payment of wages earned in mine

Clause 404 preserves section 431 of the Workplace Relations Act 1997 and
provides that wages due (up to 4 weeks) to an employeein amine are afirst
charge on the claim or land in which the mine is situated. If a corporation
operating a mine is wound up and wages are due to employees, the wages
(of not more than four weeks) must be paid in priority to all other debts of
the corporation.

A definition of the term “wages” is provided for usein this clause.
Division 5—Occupational superannuation

Agreement about superannuation fund

Clause 405 preserves section 432 of the Workplace Relations Act 1997 and
provides that, even though an industrial instrument requires an employer to
pay contributions to a specified superannuation fund, the employer and
employee may agree in writing that the required contributions be paid to a
complying fund.

It is an offence to coerce a person to make an agreement. A maximum
penalty of 40 penalty unitsis provided.

Contributing occupational superannuation

Clause 406 preserves section 433 of the Workplace Relations Act 1997 and
providesthat it is an offence for an employer to fail to make superannuation
contributions on behalf of an eligible employee into an approved
superannuation fund, at the level required by the relevant industrial
instrument.
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A maximum penalty of 40 penalty unitsisprovided for afailure.

An employer does not commit an offenceif the employer contributesto
a complying fund, but not the approved fund, at the level required by
the relevant industrial instrument, unless the employer knowingly
contravenes the instrument.

Where the commission has made an order specifying the complying
superannuation fund to which contributions should be made, an
employer who failsto contribute in accor dance with the order istaken
to fail to make the contribution under the relevant industrial
instrument, whether or not the order wasdirected to that employer.

A court that finds a defendant guilty of an offence may make an order that a
magistrate is authorised to make under clause 408 on application under that
clause.

Power to order contribution to particular fund

Clause 407 preserves section 434 of the Workplace Relations Act 1997 and
provides that the commission may determine an order according to which
complying superannuation fund an employer should have been, or should
be contributing to comply with the relevant industrial instrument. This
power may be exercised where it has been alleged that an employer is
contributing at the required level but not to an approved superannuation
fund.

The commission may recognise all or any of the contributions made to
a complying fund up to the date of a determination as having met
requirementsunder arelevant industrial instrument.

Recovery of unpaid superannuation contribution

Clause 408 provides that an application may be made by a specified person
to a magistrate for an order for payment of unpaid superannuation
contributions.

On hearing the application, the magistrate must order the employer to

pay the employee:

* the amounts the magistrate finds payable and unpaid within the 6
year s before the date of the application; and

* the amount of return that the amount would have earned had it
been paid

and may award coststo either party.
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An application cannot be made under this clause if an application for
the same matter has been made to the commission under clause 278
(Power to recover unpaid wages and superannuation contributions
etc.).

CHAPTER 12—INDUSTRIAL ORGANISATIONS

PART 1—PRELIMINARY

Definitionsfor ch 12
Clause 409 defines the terms used in chapter 12.

M eaning of “cor poration” for ch 12

Clause 410 defines the term “corporation” for its use in this chapter. It
includes bodies incorporated under other prescribed legislation but does not
include a body incorporated under this Bill, afederal organisation or abody
incorporated by its registration as an industrial organisation in another State.

Meaning of “ counter part federal body” for ch 12
Clause 411 defines the term “counterpart federal body” for its use in this
chapter.

Meaning of “office” for ch 12
Clause 412 defines the term “ office” for its use in this chapter.

PART 2—REGISTRATION
Division 1—registration applications

Application isto commission
Clause 413 providesthat applicationsfor registration of organisationsareto
be made to the commission.

Who may apply

Clause 414 provides that an association may apply for registration as either
an employee or employer organisation and that a corporation may apply for
registration as an employer organisation only.
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General requirementsfor application

Clause 415 stipulates what must accompany an application for registration.
This consists of the proposed registered address for the organisation, 2
copies of the proposed rules, a copy of the register of its officers, alist of
any trustees and the application fee. The application must be signed by the
applicant’ s president and secretary.

The applicant is required to publish notice of the application in a way
prescribed by regulation.

Additional requirementsfor employee organisation application
Clause 416 specifies the additional documents that are required to
accompany an application for registration as an empl oyee organisation.

Additional requirementsfor employer organisation applications
Clause 417 specifies the additional documents that are required to
accompany an application for registration as an employer organisation.

Definitions for the terms “member” and “rules’ are provided for usein this
part.

Division 2—Hearing of registration applications

Right to object

Clause 418 provides that a person with sufficient interest may object to the
commission about the registration of an organisation. The commission
must hear the objection in the way prescribed by regulation.

Registration criteriafor all applications

Clause 419 provides the criteria on which the commission must be satisfied

before it can grant an application for registration. For example:

» theapplicant existsto further or protect its members’ interests;

» the association will meet the obligations imposed on organisations by
this chapter and the chapter on freedom of association;

» theassociation’srules comply with parts 3 and 4;

» theapplicant’s name will not cause confusion;

» itsregistration will be consistent with the objectives of thisBill.

Additional criteria for registration as employee organisation

Clause 420 stipulates further criteria on which the commission must be
satisfied before it can register an employee organisation. For example:

» the applicant is not influenced by an employer or employer organisation;
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the applicant has at |east 20 members;

there is no organisation to which the applicant’s members might belong
or could conveniently belong, or the applicant has given an undertaking
In respect to demarcation disputes;

the members who are not employees are officers or independent
contractors performing work that would normally be performed by
employees.

Additional criteriafor registration asemployer organisation
Clause 421 dtipulates further criteria on which the commission must be
satisfied before it can register an employer organisation. For example:

the members of the applicant must consist of employers and can include
its officers, persons who were employers at the time they became a
member and persons carrying on a business,

there is no organisation to which the applicant’s members might belong
or there is no organisation to which the members could conveniently
belong;

members have in total employed an average of at least 20 members in
the 6 months before the application unless special circumstances exist.

Division 3—Grant of application

Grant of application

Clause 422 provides that if the commission grants the registration
application, the applicant immediately becomes an organisation and the rules
for which the application was granted take effect as the rules of the
organisation.

The registrar is required to enter the organisation in the register of
organisations, issue a certificate of registration and register itsrules.

I ncor poration on registration if not alr eady incor por ated
Clause 423 grants incorporation to an association on its registration.

Division 4—Registered name and office

Register ed name of organisation that isnot a corporation

Clause 424 provides that the name of an organisation that is not a
corporation must include the words industrial organisation or union of
employees or employers, as the case may be, and include areference to the
locality in which most of the members live or carry on business.
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Registered office
Clause 425 provides that an organisation must have aregistered office and
must notify the registrar of any change of the registered office.

A maximum penalty of 40 penalty unitsis provided if the organisation fails
to comply with the clause.

Division 5—Miscellaneous

Registrar’sfunctionsfor register and rules

Clause 426 providesthat the registrar must keep aregister of organisations

and a copy of the rules of each organisation.

A person is entitled to inspect the rules held by the registrar, on payment of
the fee prescribed in the rules of court.

Change of callings
Clause 427 provides that an organisation may apply to the commission to
amend itslist of callings.

A definition of theterm “list of callings’ is provided for usein this clause.

PART 3—General CONTENTs OF RULES
Division 1—Requirement to have rules

Organisation must have complying rules

Clause 428 provides that an organisation must have rules to cover matters
set out in this part and part 4. The organisation must give a copy of itsrules
to any person who asks for it, and who pays the fee prescribed by a
regulation.

Division 2—General requirementsfor contents
Requirementsfor all organisations
Clause 429 provides compulsory requirements for the rules of all

organisations.

A definition of the term “committee” is provided for usein the clause.
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Additional requirementsfor organisation that isnot a cor poration
Clause 430 provides additiona compulsory requirements for rules of
organisations that are not corporations. They do not apply to organisations
that are corporations, as the legislation under which they are incorporated
deals with these issues.

Rules must give conditionsfor loans, grants and donations

Clause 431 requiresthat the rules of an organisation must include specified
conditions regarding making of a loan, grant or donation of more than
$1000. It limits the maximum payment to a member to relieve severe
financial hardship to $3000.

Division 3—Permitted contents

Permitted contents—general
Clause 432 dlows organisations to have additiona rules that make other
provisions that do not contravene this Bill.

Filling casual vacancies
Clause 433 permits the rules of an organisation to provide for the filling of
casual vacancies under the specified circumstances.

A definition of the term “term” is provided for use in this clause.

Mortality benefit fund

Clause 434 permits an organisation’s rules to provide for a mortality
benefit. Members can nominate a person to whom the amount is payable
on their death.

A definition of the term “eligible nominee” is provided for use in this
clause.

Division 4—Restriction on contents

General restrictions

Clause 435 requires that an organisation’s rules must not:

» contravene this Bill, another law or an industrial instrument;

* prevent members from complying with this Bill, another law or an
industrial instrument or decision or from entering into an agreement
under an industrial instrument or agreement or commission decision;

* impose oppressive, unreasonable or unjust conditions, obligations or
restrictions on its members or applicants for membership.
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An €ligibility rule setting reasonable minimum standards for the conduct of
the businesses or callings of its members or membership applicants does
not contravene the provision prohibiting oppressive, unreasonable or unjust
conditions.

Maximum office term for organisation that isnot a cor poration

Clause 436 provides that the rules of an organisation (which is not a
corporation) may provide for a maximum term of office of 4 years. This
period can be extended by up to 1 year for the purpose of synchronising
elections.

PART 4—ELECTION RULES
Division 1—Preliminary

Part does not apply to corporations

Clause 437 provides that this division does not apply to organisations that
are corporations as the legidation under which they are incorporated deals
with these issues.

Meaning of “direct voting system” for pt 4
Clause 438 provides an explanation of what is meant by the term “direct
voting system” in this part.

A definition is provided for the term “eligible member” for use in this
clause.

Meaning of “ collegiate electoral system” for pt 4
Clause 439 provides an explanation of what is meant by the term “ collegiate
electoral system” for this part.

Division 2—General requirements

General requirement of transparency
Clause 440 requires an organisation’ s rules about electionsto ensure that the
processes for election are transparent and that no irregularities can occur.

Rules must provide for elections
Clause 441 requires an organisation’s rules to provide for the filling of
elected offices by way of an election.
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Direct voting system or collegiate electoral system must be used
Clause 442 requires that an organisation’s rules must provide for its officers
to be elected under adirect voting system or a collegiate electoral system.

Division 3—Direct voting systems
Subdivision 1—Preliminary

Application of div 3
Clause 443 provides that this subdivision applies if an organisation’s rules
provide for the election of its elected officers by adirect voting system.

Subdivision 2—Requirements for direct voting system

General requirementsfor direct voting system
Clause 444 requires that an organisation’ s rules state the matters prescribed
inthis clause.

Required contents—ballots

Clause 445 requires that an organisation’s rules must state the matters
prescribed in relation to ballots. For example, the rules are required to
permit candidates access to the voters roll and to stipulate the method of
voting to decide the result of the ballot, which is either first-past-the-post or
apreferential system.

Compulsory voting permitted
Clause 446 allows an organisation’ s rules to provide for compul sory voting
in an election.

Subdivision 3—Alternative types of secret ballot

Approval application

Clause 447 permits an organisation to apply to the registrar to conduct its
election other than by post. The proposed amendments to the organisation’s
rules to permit this must be included with the application.

Consideration of application

Clause 448 stipul ates the conditions of which the registrar must be satisfied
before the application may be granted, including that the ballot is likely to
have a higher participation rate than a postal vote and that voters will not be
subject to intimidation.
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Grant of approval
Clause 449 provides when the proposed amendments take effect if the
registrar grants the application.

Cancellation of approval
Clause 450 sets out the conditions under which the registrar may cancel the
approval.

Divison 4—Caollegiate electoral systems
Subdivision 1—Preliminary

Application of div 4

Clause 451 provides that this division applies if an organisation’s rules
provide for the election of its elected officers by a collegiate electoral
system.

Subdivision 2—Requirementsfor collegiate electoral systems

Restriction on per sonswho may be elected by electoral college

Clause 452 requiresthat of the people elected by an electoral college, at
least 80% of them must have been elected in the collegiate electoral
system at the stageimmediately befor e the stage for which the electoral
college was for med.

Requirementsfor second or subsequent stage

Clause 453 requires that the organisation’s rules must state specified
matters for an election at the second or subsequent stage of a collegiate
electoral system.

Division 5—Model election rules

Model election rules
Clause 454 provides that model election rules may be made by regulation.

Model election rules may be adopted
Clause 455 permits an organisation to adopt all or part of the election rules
by resolution.
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Adoption without change
Clause 456 permits an organisation’s secretary to notify the registrar that the
organisation had resolved to adopted all of the model rules without change.

The registrar must amend the organisation’ s rules accordingly.

Effect of adoption without change
Clause 457 provides that if an organisation adopts the model rules without
change its el ection rules are deemed to comply with the Act.

Model rulesapply if election rules do not comply with pt 4

Clause 458 provides that if an organisation’s election rules do not comply
with thisdivision within 1 year of the commencement of this clause then the
model rules are taken to be the organisation’ s election rules.

PART 5—VALIDITY AND COMPLIANCE WITH RULES

Powers of court

Clause 459 empowers the court to decide whether an organisation’s rules
comply with clause 435 of this Bill or to direct a person obliged to perform
or observe an organisation’s rules to perform or observe the rules.

A direction must not be made if it invalidates an election or purported
election, or astep for an election or purported e ection.

Who may apply
Clause 460 provides that only a member of the organisation or a person
permitted by regulation may make application.

Financial help for application
Clause 461 provides the Minister a discretion to award financial assistance
to amember of the organisation making application under this part.

The Minister may direct the State to give financial help if satisfied of the
specified matters.

Interim orders
Clause 462 empowers the court to make interim orders.
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Hearing application
Clause 463 empowers the court to adjourn an application, to give the
organisation the opportunity to amend its rules or to take all reasonable steps
to resolve the matter.

Effect of declaration
Clause 464 providesthat if the court declares that a rule contravenes clause
435 of this Bill then the part of the rule in contravention is taken to be void.

Direction must be complied with
Clause 465 provides that a person who fails to comply with a direction of
the court to comply with arule of an organisation is guilty of an offence.

A maximum penalty of 40 penalty unitsis provided.

PART 6—AMENDMENT OF RULES
Division 1—Amendments by commission or registrar

Breach of demar cation dispute undertaking

Clause 466 provides that the commission may amend an organisation’s
eligibility rules to remove an overlap with another organisation’s eligibility
rules where the organisation has breached a demarcation dispute
undertaking that it has given.

When registrar may amend rules
Clause 467 provides that the registrar may amend an organisation’s rules
whereit is considered in specified circumstances.

Amendment to cure non-complianceif rule declared void

Clause 468 empowers the commission, in respect of an organisation’s
eigibility rules, or the registrar in respect of other rules, to amend an
organisation’ sruleswhere the court has declared the rule contravenes clause
435 of this Bill and the organisation has not amended the rule within 3
months of the declaration.

A definition of “ appropriate tribunal” is provided for usein this clause.
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How amendment must be made

Clause 469 provides that an amendment made under this division may only
be made by an order, direction or written decision. Theregistrar isrequired
to give the organisation a copy of the instrument as soon as possible after it
Is made.

Division 2—Amendments by organisation
Subdivision 1—Name or eligibility rule amendments

Application of sdiv 1
Clause 470 provides those changes to the name or eligibility rules that are
not covered by this subdivision.

A definition of the term “amend” is provided for usein this clause.

Requirementsfor amendment
Clause 471 provides the conditions under which a proposed amendment
may be made.

Approval to change “union” to “organisation” in name

Clause 472 provides alows the registrar to approve a change in an
organisation’s name from the term “union” to “organisation” or “industrial
organisation”.

Approval for other name amendment

Clause 473 provides the conditions under which the commission may
approve the change of name of an organisation, other than replacing the
word “union” with “organisation”.

Approval for digibility rule amendment

Clause 474 provides the conditions under which the commission may

approve a change to an organisation’s eligibility rules. The requirement

include that:

» the amendment has been made under the organisation’s rules; and

» thereis no other organisation that would effectively represent a person
who becomes eligible for membership under the amendment or to
which the person may conveniently belong.

Conditions are provided under which approval for the amendment may be
refused. These include, but are not limited to:
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* that it contravenes an agreement or undertaking in respect to
demarcation issues,

« that it alters the effect of an order made by the full court concerning
an organisation’s right to represent and the amendment raises a
serious risk of a demarcation dispute, which could affect an
employer’s business.

A definition of the term “right to represent” is provided for use in this
clause.

When amendment takes effect

Clause 475 provides that the amendment takes effect on the day the
approval isgiven or the date stated in the approval.

Registrar must record amendment

Clause 476 provides the action the registrar must take on approva of
amendment to the organisation’s name or eligibility rules.

Subdivision 2—Other rule amendments
Application of sdiv 2

Clause 477 clarifies that this subdivision does not apply to changes to an
organisation’s name or eligibility rules, or if it adopts in full the model
election rules without change.

When amendment may be made

Clause 478 provides that an amendment can be made to the organisation’s
rules only if it has been approved by the registrar. The matters that the
registrar must be satisfied of are prescribed.

When amendment takes effect
Clause 479 provides that the registrar must register an amendment as soon
as practicable after it has been approved.

The amendment takes effect from the date it is registered.

PART 7—CONDUCT OF ELECTIONS
Division 1—Preliminary
Part does not apply to corporations

Clause 480 provides that this division does not apply to organisations that
are corporations.
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Division 2—Preparatory steps

Organisation or branch must file prescribed election information
Clause 481 requires an organisation or branch wishing to conduct an
election to file the information prescribed by regulation within the registry.

Registrar must arrange for elections

Clause 482 requires that if the prescribed information is filed with the
registrar, and an election is required under the rules of the organisation or
branch, the registrar must arrange for the electoral commission to conduct
the eection.

Division 3—Conduct of election

Electoral commission to conduct elections
Clause 483 requires that elections must only be conducted by the electoral
commission.

Organisation’srules generally to be complied with

Clause 484 requires, subject to clause 485, an election or any step involved
in the election to be conducted in accordance with the rules of the
organisation.

Action or directions by electoral officer

Clause 485 provides that the electoral officer may take action or give

directionsto:

e ensurenoirregularities occur in the election; or

« remedy any procedural defect that appears to exist in the
organisation’srules.

The election or step in the election is not invalidated because the rules of
the organisation have not been followed due to the action or direction.

Substitute electoral officer

Clause 486 requires the electoral commissioner to appoint a substitute
electoral officer if the electoral officer conducing an election dies, cannot
complete the election or ceases to be quaified to conduct the election.

Death of candidate
Clause 487 requires that, despite anything in an organisation’s rules, an
election must be discontinued if one of the candidates dies and there were 2
or more candidates.
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Election result report

Clause 488 requires that the electoral commission must provide the registrar
with a written electoral result report containing details prescribed under a
regulation, within 14 days of the declaration of the result of the election.

Failure to do so does not invalidate the € ection.

Election coststo be paid by State
Clause 489 provides that the State is responsible for the costs of an election.

Ballot records must be preserved
Clause 490 requiresthe el ectoral commission to ensureall ballot recordsare
kept for 1 year after an election.

Division 4—Offences about conduct of elections

Using organisation’sresour cesfor election purposes

Clause 491 requires that an organisation’s resources are not used to help
one candidate against another.

A maximum penalty of 80 penalty unitsis provided.

Obstructing conduct of election

Clause 492 establishesthat it is an offence for a person to obstruct another
person conducting an election.

A maximum penalty of 80 penalty unitsis provided.

Failing to comply with electoral officer’sdirection

Clause 493 provides that it is an offence for a person, without a reasonable
excuse, not to comply with a direction given by the electora officer
conducting an election.

A maximum penalty of 80 penalty unitsis provided.

Obstructing electoral officer’sdirection

Clause 494 provides that it is an offence for a person to obstruct another
person from complying with an electoral officer’s direction.

A maximum penalty of 80 penalty unitsis provided.
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Offences about ballots
Clause 495 requires that a person must not take any of the prescribed
actions, without a lawful authority or excuse.

A maximum penalty of 80 penalty unitsis provided.

Disadvantaging candidates etc.

Clause 496 makes it an offence for a person to cause, inflict or procure a

disadvantage in any way to another person because of, or to induce:

* acandidature or withdrawal of a candidature;

e avoteor omission to votein an election;

» support for or opposition to a candidate in an election; or

* apromise of a vote, omission to vote, support or opposition for or to a
candidatein an election.

A maximum penalty of 80 penalty unitsis provided.

Definitions of the terms “ cause” and “ disadvantage” are provided for use
in this part.

Unauthorised access to ballot paper

Clause 497 makes it an offence for a person to gain access to another
person’s ballot paper to see how the person voted.

It is also an offence for a person performing duties for an election to
permit access to a ballot paper to anyone else, other than for a function
involved in the election.

A maximum penalty of 80 penalty unitsis provided.

PART 8—ELECTION INQUIRIES
Division 1—Preliminary
Part does not apply to corporations

Clause 498 provides that this part does not apply to organisations that are
corporations.
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Division 2—Applications and referrals to commission

Commission may conduct election inquiry
Clause 499 provides that the commission may, on application referred to it
by the registrar, conduct an inquiry into a claimed irregularity in an election.

Who may apply

Clause 500 provides that only a financial member or a person who was a
financia member, within one year before the application is made, of the
organisation that conducted the election may apply for an election inquiry.

Requirementsfor application

Clause 501 providesthat the application must identify the election in which
an irregularity is claimed, and provide details of the irregularity and an
affidavit of the facts that support the application.

The application is to be lodged within 6 months of the election, or alonger
period allowed by the registrar.

Referral to commission

Clause 502 provides that where the registrar is satisfied that reasonable
grounds exist to justify an inquiry, the registrar may refer the application to
the commission.

The registrar can take into account any appropriate information that is
known by the registrar.

Division 3—I nvestigations and interim orders

Commission may authoriseregistrar to investigate

Clause 503 provides that the commission may authorise the registrar to
ingpect and take possession of ballot records, enter premises where the
records are kept and require a person in possession of the ballot record to
give them to theregistrar.

It is an offence under this section for a person who has the ballot records not
to give them to the registrar when required or to obstruct the registrar in
exercising a power under this section.

A maximum penalty of 80 penalty unitsis provided.
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Interim orders
Clause 504 provides that the commission may make specified interim
ordersin respect of the election inquiry.

Per son acting under interim order

Clause 505 provides that, while an interim order is in effect, the person
holding office as aresult of the order is taken to hold the office despite the
rules of the organisation.

When interim order ends
Clause 506 provides when an interim order ends.

Division 4—Conduct of election inquiries

Commission’s functions and powersfor inquiry
Clause 507 provides the matters the commission must inquire into and
decide at an election inquiry.

Ordersif irregularity found
Clause 508 provides the types of orders the commission may make if it
finds an irregularity has happened or islikely to happen in an election.

Enforcing pt 8 orders
Clause 509 provides that the commission may make an order as an
injunction to enforce an order, or perform its functions or exercise its
powers under this part.

Divison 5—O0Offences about election inquiries

Disadvantaging applicant for inquiry

Clause 510 provides for a maximum penalty of 80 penalty units against
those who cause, inflict or procure a disadvantage to another person because
the other person has applied for an election inquiry.

A definition for the term “disadvantage’ is provided for the purposes of this
clause.

Obstructing ordersbeing carried out
Clause 511 requires that a person must not obstruct the carrying out of a
commission order under this part.

A maximum penalty of 80 penalty unitsis provided.
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Division 6—Miscellaneous

Financial help for application

Clause 512 providesfor an applicant for an electioninquiry to seek financial
help from the Minister. The clause describes those circumstances under
which the Minister may direct the State to provide financial help. The
registrar isto decide the amount of the financial help.

Costs of fresh electionsordered by inquiry
Clause 513 provides that the State must pay the costs of a fresh election
where the commission so orders a fresh election under this part.

A definition of the term “fresh election” is provided for usein this clause.

PART 9—OFFICERS
Division 1—Preliminary

Definitionsfor pt 9
Clause 514 provides the definitions to be applied to certain words and
phrases that apply under this part.

Meaning of “convicted person” for pt 9
Clause 515 provides a definition of “convicted person” to be applied under
this part.

Division 2—Disgualifications from candidature or holding office
Subdivision 1—Disqualifications

Personsunder 18

Clause 516 provides those positions within an organisation for which a
person under the age of 18 years is ineligible to be a candidate or to be
elected.

Convicted persons—candidature

Clause 517 establishes the circumstances under which a person convicted of
a prescribed offence may be a candidate or be elected to an office in an
organisation.
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Convicted per sons—holding office

Clause 518 applies to a person who holds an officein an organisation and is
convicted of a disqualifying offence. This clause describes how such a
person ceases to hold an office and the circumstances under which the court
may extend the time for making such aleave application.

Subdivision 2—Applications for leave to hold office

Prospective candidates
Clause 519 provides that a person who meets the criteria prescribed by the
clause may apply to the court for leave to hold office.

Existing office holders

Clause 520 providesthat a person convicted of a disqualifying offence may
apply to the court for leave to hold the office or another stated office. The
court may only grant such leave if the application is made within 28 days
after the conviction and the person has not already made a leave application
for the conviction.

Consideration of leave applications
Clause 521 provides what the court must consider in deciding a leave
application.

Disgualification period may be given if leave refused

Clause 522 provides a power for the court to state a disqualification period
for the applicant to hold office in any organisation, if it decides to refuse a
leave application. The factors determining the maximum length of the
disqualification period are specified.

Leave or fixing of disqualification period does not affect div 2

Clause 523 providesthat the granting of aleave application for aconviction
or thefixing of adisqualification period does not affect the operation of this
division for another conviction.

Subdivision 3—Miscellaneous

Declaration about digibility or ceasing to hold office

Clause 524 provides for applications from a member of the organisation, or
from the registrar, for a declaration that because of this division aperson is
not or was not eligible to be a candidate or to be elected to office in the
organisation, or the person has ceased to hold an office in the organisation.
The court may make ordersit considers appropriate, despite anything in the
rules of the organisation, to give effect to the declaration.
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Certificate evidencefor div 2

Clause 525 establishes what shall, under this division, be taken as evidence
of a person's conviction, acquittal, release from prison, or dismissal of
charges against a person.

A definition is provided for the term “appropriate officer” for use in this
clause.

Division 3—Officers financial management duties

Application of div 3

Clause 526 provides that this division appliesif an officer of an organisation
performs functions or exercises powers about the organisation's financial
management.

Duty of honesty
Clause 527 provides that an officer must act honestly.

A maximum penalty of 40 penalty unitsis provided.

Duty of reasonable care and diligence
Clause 528 establishes the degree of care and diligence expected of an
officer.

A maximum penalty of 40 penalty unitsis provided.

Officerswith material personal interests

Clause 529 requires that an officer with a material personal interest must
disclose such, and requires the officer not to be present or vote at any annual
general or management committee meeting at which the matter is
considered.

A maximum penalty of 40 penalty unitsis provided for each offencein this
clause.

Other duties not affected
Clause 530 provides that this division does not limit certain specified
matters.
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PART 10—MEMBERSHIP

Division 1—Eligibility and admission to membership

Eligibility
Clause 531 establishes the eligibility of a person to become amember of an
organisation.

Obligation to admit

Clause 532 requires that an organisation must admit an eligible person to
membership and provides time limits in which the person must be
admitted.

A definition of the term "admit to membership" is provided for this clause.

Obligation to give union card
Clause 533 provides when an organisation must give a person a union card.

A maximum penalty of 40 penalty units is provided for contravention of
this clause.

The term "union card" is defined for the purposes of this clause.

Membersunder 18

Clause 534 provides that a person under 18 may become a member of an
organisation, unless the rules provide otherwise. The rights that accrue to
persons under 18 who are members are prescribed.

Division 2—Membership disputes

Court may decide
Clause 535 provides that the court can decide a question or dispute, on
application of aperson or an organisation, in relation to specified matters.

Deciding application
Clause 536 provides the discretionary powers available to the court after
having heard the application.
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Division 3—Member ship subscriptions

Obligation to give areceipt

Clause 537 provides that a person must be given a written receipt within
one month of their payment to an organisation of a membership
subscription or membership renewal.

A maximum penalty of 40 penalty unitsis provided.

Division 4—Resignation

Division applies despiterules
Clause 538 provides that this division applies despite the rules of an
organisation.

Resignation
Clause 539 provides the conditions and manner in which a member may
resign from an organisation.

Resignation if member ship subscription unpaid for 2 years

Clause 540 provides that a person’s membership of an organisation
automatically ends if the person owes a membership subscription and has
owed this subscription for 2 years.

Division 5—L.iabilities of member to organisation

Definition of “member’sliability” for div 5
Clause 541 provides a definition for the term “member’s liability” used in
thisdivision.

Recovering member’sliabilities
Clause 542 provides for the recovery of a member’'s liability to an
organisation.

Limit on liability after resignation
Clause 543 limits the liability of a member whose membership of an
organisation has ended.
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PART 11—REGISTERS

Members and officersregisters
Clause 544 requires that an organisation must keep written registers of
certain matters.

A maximum penalty of 40 penalty unitsis provided for failure to do so.

Requirementsfor membersregister
Clause 545 prescribes the information that must be recorded in the
members register.

A maximum penalty of 40 penalty unitsis provided for each of the offences
prescribed under this clause.

Officersregister—required particulars
Clause 546 prescribes the information that must be kept in the officers
register.

A maximum penalty of 40 penalty unitsis provided for failure to do so.

Annual obligation to file officersregister
Clause 547 provides that the organisation must file, annually, a copy of its
officersregister.

A maximum penalty of 40 penalty unitsis provided for failure to do so.

Obligation tofile officersregister on change of office holder

Clause 548 provides that an organisation must file a copy of its officers
register each time a person becomes or ceases to be an officer of the
organisation.

A maximum penalty of 40 penalty unitsis provided for failure to do so.

I nspection of registers

Clause 549 provides for the inspection of the registers of an organisation by
theregistrar, amember or a person with the written authority of the registrar
or a member or a person with the written authority of a member. A copy
of the register held by the registrar may be inspected by any person upon
payment of the fee prescribed by the rules of court.
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Registrar’sdirection about registers
Clause 550 providesthat the registrar may give certain written directions to
an organisation.

A maximum penalty of 40 penalty unitsis provided if the organisation fails

to comply with the direction, unless the organisation has a reasonable
excuse.

PART 12—ACCOUNTSAND AUDIT

Division 1—Preliminary

Definitionsfor pt 12
Clause 551 defines certain terms to be used in this part.

Meaning of “financial year” for pt 12
Clause 552 provides an explanation of the term “financial year”.

Part appliesto branches with separate financial affairs

Clause 553 provides that, if a branch keeps separate accounting records
from those of the organisation, this part appliesto the branch asif it were an
organisation.

Division 2—Accounting obligations

Obligation to keep accounting records

Clause 554 provides the requirements of the organisation for keeping
accounting records.

A maximum penalty of 40 penalty unitsis provided.

The clause also requires that the accounting records be kept in the manner
prescribed by aregulation.

A maximum penalty of 40 penalty unitsis provided.

A definition of the term “accounting records’ is provided for use in this
clause.



117
Industrial Relations

Obligation to prepare accounts

Clause 555 provides that an organisation must prepare the accounts
prescribed under aregulation for each financial year. The mattersthat must
be included in the accounts are prescribed.

A maximum penalty of 40 penalty unitsis provided for each offence under
this clause.

A definition of the term “compulsory levy” is provided for use in this
clause.

Member may apply for prescribed information
Clause 556 provides that a member, or the registrar on a member’s behalf,
may apply to an organisation for certain information.

A maximum penalty of 40 penalty unitsis provided for failure to provide
the information.

Registrar’sdirections about accounts and accounting records

Clause 557 provides that the registrar may direct an officer of an
organisation to give certain information or accounts to the registrar or to
direct any officer of an organisation with functions or powersin relation to
the accounts or accounting records to do certain things. It is an offence
(maximum penalty 40 penalty units) to fail to comply with a direction,
unlessthe officer has a reasonable excuse.

Division 3—Audits

Obligation to have auditor

Clause 558 provides that an organisation must appoint a competent person
as an auditor to inspect and audit the organisation’s accounting records and
to make an audit report.

A maximum penalty of 40 penalty unitsis provided for failure to do so.

A definition for the term “competent person” is provided for use in this
clause.

How auditor may beremoved
Clause 559 provides the ways in which an auditor may be removed.
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Requirementsfor audit report
Clause 560 provides that the audit report must state certain specified
matters.

Audit report must not be knowingly false or misleading

Clause 561 providesthat it is an offence for an auditor to make a statement
in an audit report that is knowingly false or misleading to the auditor’s
knowledge.

A maximum penalty of 40 penalty unitsis provided.

Auditor must notify registrar of contravention

Clause 562 provides that an auditor must notify the registrar of a
contravention of this part if the auditor is of the opinion that the matter
cannot be adequately dealt with by a comment in the audit report.

A maximum penalty of 40 penalty unitsis provided for failure to take this
action.

Auditor’s powers
Clause 563 establishes the powers of an auditor.

A definition of the term “auditor” is provided for this clause.

Auditor s have qualified privilege

Clause 564 provides that an auditor may make defamatory statements
subject to certain conditions and a person may publish in good faith
defamatory matter subject to certain specified conditions.

A definition of the term “auditor” is provided for this clause.

Division 4—Presentation and filing of audit reports

Obligation to present to general or committee meeting

Clause 565 provides that an organisation must present its audit report and
account to an annual general meeting within 5 months of the ending of each
financial year unlessthe timeis extended by the registrar.

A maximum penalty of 40 penalty unitsis provided.
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Obligation to publish audit report and accounts

Clause 566 provides that an organisation must, at least 28 days before a
presentation meeting, give each member a copy of the audit report and
relevant accounts or publish the report and accounts in a journa or
newsletter provided to members. Provision of the reports and accounts
must be free of charge to the member.

A maximum penalty of 40 penalty unitsis provided.

Notice of meetingsto auditor

Clause 567 provides that an organisation isto give notice to the auditor of:

» any meeting at which the auditor’s report will be presented; or

* any meeting at which business is to be conducted about the auditor, in

that capacity.
A maximum penalty of 40 penalty unitsis provided.
A definition of the term “notice” is provided for usein this clause.

Auditor may attend meetings

Clause 568 provides that an auditor or authorised substitute may attend the
part of an organisation’s meeting at which the auditor’s report and the
accounts will be presented, or business will be conducted concerning the
auditor, in that capacity.

It is an offence for an officer, employee or member of the organisation to
prevent the auditor or authorised substitute from attending or addressing the
part of the meeting.

A maximum penalty of 40 penalty unitsis provided.

False or miseading statements about reports
Clause 569 provides that a member of an organisation’s management
committee must not make a statement that the member knows is false or
misleading about the organisation’ s audit report.

A maximum penalty of 40 penalty unitsis provided.

Report and accounts must be filed

Clause 570 provides that an organisation that has presented its audit report
and accounts must lodge a copy with the registrar within 14 days, unlessthe
registrar allows alonger period.
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A maximum penalty of 40 penalty unitsis provided.

A definition of the term “required period” is provided for use in this clause.

Division 5—Registrar’ sinvestigations and audits

Registrar’sinvestigations

Clause 571 provides that the registrar must investigate an accounting
deficiency identified in an auditor’s report, or another matter which the
registrar considers should be investigated, as revealed by documents filed
by an organisation or if requested by arequired number of members.

The registrar may also conduct an investigation if satisfied there are
reasonable grounds or in other circumstances that are provided by a
regulation.

Registrar’sdirectionsfor investigation
Clause 572 provides the powers of the registrar in conducting an
investigation under clause 571.

It isan offencefor aperson to fail to comply with adirection of the registrar
under this clause, unless the person has a reasonable excuse. A maximum
penalty of 40 penalty unitsis provided.

Notice of contravention to organisation

Clause 573 provides the action the registrar may takeif at the conclusion of
the registrar’s investigation a contravention of this Bill or a rule of the
organisation has been revealed.

Court may order compliance with notice

Clause 574 provides that the court may, on application of the registrar,
make necessary orders to remedy the contravention stated in the registrar’'s
notice given under clause 573.

Registrar’s examinations and audits
Clause 575 provides that the registrar may engage an auditor to examine an
organisation’ s accounting records in specified circumstances.

Powersof registrar’sauditor
Clause 576 provides that the registrar’ s auditor has the same functions and
powers as an organisation’ s auditor.
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Costs of examination and audit by registrar’sauditor

Clause 577 provides that the costs of an audit by the registrar’ s auditor are
to be borne by the organisation. The registrar is empowered to recover
costs where they have not been paid on demand.

Division 6—Loans, grants and donations

Obligation to file details of loans, grants and donations

Clause 578 provides that an organisation must prepare and file annually a
statement of certain loans, grants or donations, including the specified
information.

A maximum penalty of 40 penalty unitsis provided.

Member may inspect statement
Clause 579 provides that a filed statement may be inspected, during office
hours, by a member of the organisation.

PART 13—EXEMPTIONS

Divison 1—Exemptions for organisations with counterpart federal
bodies

Subdivision 1—Exemption from holding election

Exemption if federal election held

Clause 580 provides how this section shall be applied, how an organisation
may apply to the registrar for an exemption from holding an election, the
matters the registrar must be satisfied of to grant an exemption and the
effect of an exemption being granted.

A definition of “corresponding office” is provided for usein this clause.

Obligation to notify changein federal election result

Clause 581 provides what is to happen if an organisation is given an
exemption under clause 580 and an order under the Commonwealth Act has
changed the result of the federa ballot.

A maximum penalty of 40 penalty units is provided for failure to comply
with this clause.
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Subdivision 2—Exemption from keeping members or officersregister

Exemption

Clause 582 provides that an organisation may apply to the registrar for an
exemption from keeping a members or officers register. The registrar may
grant an exemption only if satisfied of the specified matters.

Effect of exemption

Clause 583 provides that, while an exemption is in force, the counterpart
federal body's register of members or officers can be taken as the register
required under this Bill.

Obligation to file copy of federal officersregister

Clause 584 provides that an organisation with an exemption from keeping a
separate members register must file acopy of an officersregister filed under
the Commonwealth Act with the registrar.

Failure to do so is an offence with a maximum penalty of 40 penalty units.

A definition of the term “officer’s records’ is provided for use in this
clause.

Obligation to give notice of change or contravention
Clause 585 establishes that if any of the specified events happen, the
organisation must immediately give notice of the happening to the registrar.

Failure to notify the registrar is an offence with a maximum penalty of 40
penalty units.

Subdivision 3—Exemption from accounting or audit obligation

Who may apply

Clause 586 provides that an organisation that meets the criteria of this clause
may apply to the registrar for an exemption from the accounting or audit
requirements.

Grant of exemption
Clause 587 provides the conditions that must be met before the registrar
will grant an exemption.

The clause aso prescribes the effect of the exemption.
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A definition of the term “relevant Commonwealth provision” is provided
for useinthis clause.

Obligation to file copies of federal audit documents

Clause 588 provides that an organisation exempted from presenting or
filing audit reports or accounts must file a copy of the audit report and
relevant accounts for its counterpart federal body, subject to certain
conditions.

A maximum penalty of 40 penalty unitsis provided for failure to do so.

Obligation to give notice of change or contravention

Clause 589 provides that an organisation with exemption from accounting
or audit requirements must notify certain specified changesin circumstances
to theregistrar. A failure to do so is an offence with a maximum penalty of
40 penalty points. The organisation is taken to become aware of the
happening if an officer of the organisation becomes aware of it.

Division 2—Other exemptions from accounting or audit obligations for
employer organisations that are corporations

Who may apply

Clause 590 provides that an organisation that is a corporation may apply to
the registrar for an exemption from the whole or part of the accounting or
audit requirements.

Grant of exemption
Clause 591 provides the criteria on which the registrar must be satisfied
before granting an exemption.

The clause also prescribes the effect of the exemption.

Obligation to file copies of reportsunder other Act or law

Clause 592 provides that an organisation that has been granted an
exemption from the audit requirements must file, within 14 days, a copy of
the audit documents so lodged under another Act or law.

Failureto do so is an offence, with a maximum penalty of 40 penalty units.
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Obligation to notify registrar of contravention of other law

Clause 593 provides that an organisation that has been granted an
exemption must notify the registrar of any contravention of another Act for
which the exemption has been granted.

A failure to do so is an offence, with a maximum penalty of 40 penalty
points.

Divison 3—Exemptions from requirement that electoral commission
conduct election

Subdivision 1—Grant of exemption

Who may apply

Clause 594 provides that an organisation or branch may apply to the
registrar for an exemption from the requirement that the electoral
commission conduct elections.

Requirementsfor application
Clause 595 provides conditions that must be met before an exemption can
be granted.

Publication of application

Clause 596 provides that the registrar must publish a notice stating details of
the application. The notice must be published in a way prescribed in a
regulation.

Hearing application
Clause 597 establishes that the registrar may grant an exemption only if
satisfied that each of the specified criteria has been met.

Subdivision 2—Obligationsif exemption granted

Application of sdiv2

Clause 598 provides that this subdivision applies to an organisation or
branch for each election to which an exemption under subdivision 1 is
granted.
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Obligation to appoint returning officer

Clause 599 stipulates what an organisation or branch must do before calling
for nominations for an election, including obtaining the registrar’s written
approval of the returning officer's appointment.

Failure to so comply is an offence under this Bill, with a maximum penalty
of 40 penalty units.

An employee, member or officer of the organisation or branch must not be
appointed as the returning officer.

Election result report

Clause 600 requires that the returning officer for the election must give the
registrar, within 14 days of the declaration of the result of the election, a
result report for the election stating the particulars required under a
regulation.

Failure to do so is an offence under this Bill. The maximum penalty is 40
penalty units.

Ballot records must be preserved

Clause 601 requires that specified persons must take reasonable steps to
ensure that all ballot records given to them for the election are kept for 1
year after the declaration of the election result.

Failure to do so is an offence with a maximum penalty of 40 penalty units.
Division 4—Cancellation of exemptions

Cancellation grounds

Clause 602 provides that an exemption may only be cancelled by the
registrar:

» if the holder of the exemption asks for the cancellation; or

* onaground stated in this clause.

Alternativesto cancellation for federal eection exemption

Clause 603 applies if the registrar is considering cancelling an exemption
for an organisation from holding an election, on the grounds of an election
in the counterpart federal body, because an order under the Commonwealth
Act has changed the federal election result.

The registrar may instead:

e amendit; or

» cancel it and grant a new exemption to reflect the terms of the order.
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PART 14—VALIDATIONS
Division 1—Preliminary

Definitionsfor pt 14
Clause 604 defines terms that apply to this part.

Divison 2—Validations

Limitation on validation if substantial injustice

Clause 605 provides that where invalidities are automatically validated by
the operation of this part, that validation will be limited to the extent that it
does not cause substantial injustice to stated persons. For example, where
the management committee of an organisation’s counterpart federal body
made a decision to engage a contractor to conduct repairs to a building that
belonged to the organisation, the decision could be made valid as adecision
of the organisation’s management committee by operation of this part. The
counterpart federal body would not be relieved of its obligation to pay the
contractor for repairsto the building, even though it may have avalid claim
for payment from the organisation.

Thislimitation does not apply to the operation of clauses 607 to 609.

Validation of certain actsdonein good faith

Clause 606 operates automatically to validate specified acts of an
organisation, a collective body of an organisation or an officer of an
organisation where those acts would otherwise be invalid.

The actsthat are validated by the operation of this clause include:

* an act that would be valid except for an invalidity in the composition of
the body doing the act, or in the election or appointment of the collective
body or officer doing the act;

e an act that would be valid except for an invalidity in the organisation’s
rules or in the making or amendment of itsrules;

* an act that would be valid except for an absence of quorum or another
procedura irregularity;

* anact that isinvalid because of an intermingling of affairs between the
organisation and its counterpart federal body.

It deems acts to have been done in good faith unless proved otherwise. In
addition, where a person purports to be a member of a collective body of an
organisation, they are deemed to have done so in good faith, unless proved
otherwise.
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The clauseislimited in its operation as follows:

» it doesnot affect the operation of part 7, “ Conduct of elections’ and part
8, “Election inquiries’.

e it does not validate an invalid expulsion, suspension, fining or other
penalisation of a member of an organisation.

Finally, the clause operates retrospectively to validate invalid actions made
before its commencement and invalidities that may have occurred before an
organisation became registered.

Certain acts by persons purporting to act in an office

Clause 607 providesthat, if the election of a person to an office is declared
void by the commission, then any acts done by the person, while purporting
to act in the office for a period between the declaration of the election and the
declaration of the commission, are vaid.

Election not invalid because of compliance with order

Clause 608 provides that, where the commission makes an order for an
election or step in an election and it is necessary to contravene an
organisation’s rules to comply with the order, then the election or step is
valid despite the contravention.

Election not invalid because of contravention of pt 13, div 3, sdiv2

Clause 609 providesthat if:

e anorganisation is given an exemption in relation to an election; and

» the organisation does not comply with its obligations under part 13,
division 3, subdivision 2,

the election isnot invalid.

Validation of certain events after 4 years

Clause 610 automatically validates particular events 4 years after they have
happened. It is distinguished from clause 233 because it does not require
good faith asan element (i.e. theinvalid event will be validated by operation
of this clause despite an absence of good faith). The eventsthat are validated
by this clause include:

* an otherwise invalid election or appointment of an officer of an
organisation; and
» anotherwiseinvalid making or amending of arule of an organisation.

A definition of the term “decision” is provided for use in this clause.
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Counterpart federal body not a ground for challenge

Clause 611 provides that the validity of specified matters about an
organisation may not be challenged in a proceeding on the grounds that the
organisation’s affairs are intermingled with the affairs of its counterpart
federal body.

The stated matters include:

e anorganisation’s existence or registration;

» theélection of an officer of an organisation,;

e aruleof an organisation;

» adecison made by or about an organisation; or

» the operation of arule of an organisation or decision made by or about
an organisation.

Amalgamations and withdrawals

Clause 612 automatically validates an otherwise invalid amalgamation or
withdrawal from amalgamation. This clause simplifies the existing
validation provisions relating to amalgamations and withdrawals from
amalgamations.

It also automatically validates anything else done for or in connection with
the amalgamation or withdrawal, which is necessary for the amalgamation
or withdrawal to be valid, and which would otherwise be invalid.

The clause only operates if no proceedings have been commenced to
challenge the amalgamation or withdrawal within 6 months after the date
from which the amalgamation or withdrawal purports to take effect.

Definitions of the terms “amalgamation” and “withdrawal” are provided
for useinthis clause.

Division 3—Orders about invalidity or its effects

Commission may decide

Clause 613 provides that the commission may decide whether an invalidity
has occurred in relation to an organisation and may make adeclaration asto
whether or not such an invalidity has occurred.

Who may apply

Clause 614 provides who may apply to the commission under this part for
adecision or declaration as to whether invalidity has occurred in relation to
an organisation. The only persons who may apply are the organisation
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itself, a member of the organisation, or another person the commission
considers has a sufficient interest in the matter. Examples of personswith a
sufficient interest in the matter include a creditor of the organisation in
regard to a clam on the organisation or the registrar in regard to a rule
amendment.

Ordersabout effects of invalidity

Clause 615 provides that the commission may make various orders about
aninvalidity whereit finds, on hearing the application, that an invalidity has
occurred.

The orders that the commission may make include:

* an order to remedy the invalidity; for example, the commission may
order that an organisation change its meeting procedure to ensure that an
invalidity is not repeated or continued;

e an order to change the consequences of the invalidity prospectively or
retrospectively; for example, the commission may order that an
organisation admit a person to membership retrospectively where an
invalidity has resulted in that person’s application for membership not
being properly accepted;

e an order to validate an otherwise invalid act, matter or thing; this
empowers the commission to make an order that an invalidity is
validated by the operation of other provisionsin this part to remove any
uncertainty about the operation of those provisions in relation to
particular invalidities; it also empowers the commission to validate
invaidities that may fall outside this part;

e additiona ordersthat are consequential to those listed above.

In exercising its functions under this clause the commission must not make
an order that would cause substantial injustice to the following persons:

* anorganisation to which the invalidity relates,

* amember or creditor of the organisation; or

» aperson dealing with or who has dealt the organisation.

PART 15—AMALGAMATIONS AND WITHDRAWaLS
Division 1—Preliminary
Definitionsfor pt 15

Clause 616 provides definitions for certain words and phrases to be applied
under this part.
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Division 2—Amalgamations

Amalgamation permitted only under div 2

Clause 617 establishes that an amalgamation may be carried out only under
thisdivision.

Commission to approve proposed amalgamation

Clause 618 provides the conditions under which the commission may
approve an amalgamation.

Additional regulation-making power for amalgamations
Clause 619 describes what a regulation may provide for.

Effect of amalgamation

Clause 620 describes the effect of amalgamation, including when the clause
applies, the obligations of the registrar and the effect on any deregistering
organisation. The amalgamated organisation must take all necessary steps
to give effect to the amalgamation.

Holding office after amalgamation

Clause 621 provides for an organisation’s rules to allow an officer to be an
officer of the proposed amalgamated organisation subject to a number of
conditions described in the clause.

This clause applies only to the rules of an amalgamated organisation or
proposed amalgamated organisation if the organisation is not a corporation.

Division 3—Withdrawing from amalgamation

Requirementsfor withdrawal
Clause 622 provides that a constituent part may withdraw from an
amal gamated organi sation subject to the specified conditions.

Commission to approve proposed withdrawal

Clause 623 provides the commission with the power to approve a
withdrawal and describes the two conditions that must be met for the
commission to exercise its power.

Additional regulation-making powersfor withdrawals
Clause 624 describes the matters that may be dealt with by the regulation.

Registration of constituent part on withdrawal
Clause 625 provides the action that the registrar must take on the
withdrawal day.
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Members of constituent part may join newly registered organisation
Clause 626 provides that members of the amalgamated organisation, who
are eligible to join the newly registered organisation, may join that
organisation without paying a membership fee.

Division 4—Offences about amalgamation or withdrawal ballots
Obstructing conduct of ballot

Clause 627 provides that it is an offence for a person to obstruct another
person from conducting an amalgamation or withdrawal ballot.

A maximum penalty of 40 penalty unitsis provided.

Offences about conduct of ballots

Clause 628 providesthat a person must not do specified thingsin relation to
an amalgamation or withdrawal ballot, without lawful authority or excuse.

A maximum penalty of 80 penalty unitsis provided.

Disadvantaging another to induce vote or omission to vote

Clause 629 provides that a person must not cause, inflict or procure a
disadvantage to anyone or anything because of or to induce certain matters.
A maximum penalty of 80 penalty unitsis provided.

Definitions of the terms* cause” and “ disadvantage” are provided for usein
this clause.

Unauthorised accessto ballot paper

Clause 630 requires that a person must not do certain things, unless they
have a reasonable excuse, in relation to another person’s ballot paper.

A maximum penalty of 80 penalty unitsis provided.

Division 5—Miscellaneous

Using resour ces for proposed amalgamation

Clause 631 provides that an organisation may use its resources to support
the proposed amalgamation, under specified conditions.
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Costs of ballot conducted by electoral commission
Clause 632 provides that expenses in relation to a balot for an
amalgamation or withdrawal areto be paid for by the State.

No action for defamation in certain cases

Clause 633 provides that defamation proceedings do not lie against
specified persons for printing or publishing a document for an
amalgamation or withdrawal ballot.

Commission may resolve difficulties

Clause 634 provides that the commission, on application, may make an
order to overcome any difficulty that may arise in connection with this part
or to give effect to a step necessary for the amalgamation or withdrawal.

Registration of property transferred under pt 15
Clause 635 provides for the transfer and registration of property after an
amalgamation or awithdrawal.

A definition is provided of the term “authorised person” for use in this
clause.

Part applies despitelawsor instruments

CI ause 636 provides that:
this part prevails over another Act or an instrument;

* nothing done under this part makes an organisation or other person
liable for a civil wrong or a contravention of a law for a breach of a
contract or confidence;

e action taken under the part does not release any surety or part of the
surety’ s obligations

* where consent is required by aperson to give effect to any aspect of this
part, that consent is deemed to be given.

A definition of the term “instrument” is provided for usein this clause.

PART 16—DEREGISTRATION
Division 1—Preliminary
Definitionsfor pt 16

Clause 637 provides for definitions of certain words and phrases to be
applied under this part.
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Division 2— General deregistration provisions
Subdivision 1—Bringing deregistration proceedings

General deregistration grounds
Clause 638 provides the grounds on which deregistration of an organisation
can be ordered by the full bench.

Who may bring deregistration proceedings
Clause 639 provides who may apply to the full bench for a deregistration
order.

Subdivision 2—Deciding deregistration proceedings

Hearing on ground other than industrial conduct
Clause 640 provides that the full bench may make a deregistration order on
the basis of aground other than industrial conduct.

Hearing on industrial conduct ground

Clause 641 provides what the full bench must do at aderegistration hearing
if a ground on which the proceedings is based is an industrial conduct
ground.

Deferral of deregistration for industrial conduct
Clause 642 provides that the full bench may defer making its decision
regarding a deregistration order and make a deferral order instead.

When deferral order ends
Clause 643 describes the circumstances under which adeferral order ceases
to have any effect.

Incidental ordersand directions

Clause 644 provides that if the full bench makes a deregistration order, it
may also make an order or direction to give effect to the deregistration order
or an order regarding property of the deregistered organisation, whether or
not anyone has applied for the order.

Division 3—Small organisations

Commission may review

Clause 645 establishes that the commission may conduct a review of an
organisation as to whether the organisation is or may be a small
organisation.
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Deregistration proceedings by commission

Clause 646 provides that the commission may bring a deregistration
proceeding under this division against an organisation if the commission
considers an organisation is or may be a small organisation. The
commission must not bring a proceeding under this division more than
once ayear against the same organisation.

Deciding proceedings

Clause 647 requires that the commission must make a deregistration order
if satisfied the organisation is a small organisation. However, the
commission may decide not to make the order if satisfied there are special
circumstances and the continued registration isin the public interest.

Division 4—Effects of deregistration

Application and purpose of div 4
Clause 648 provides that this division provides the effects of a
deregistration order.

When der egistration takes effect

Clause 649 provides that the deregistered organisation ceases to be an
organisation from the making of the deregistration order. The registrar
must record the deregistration and date of the order in the register.

Effect on corporate status

Clause 650 provides that, if a deregistered organisation was a corporation
under another law, the deregistered organisation continues to be
incorporated, but only under the other law. If the deregistered organisation
was incorporated only because of its registration, it ceases to be incorporated
and becomes an association. Itsrules continuein force so far asthey can be
carried out or complied with, but its name is taken to be changed so as to
omit the words required for aregistered name under clause 424 (2).

No release of liabilities

Clause 651 provides that the deregistration does not act to satisfy aliability
or penalty incurred by a deregistered organisation or a member of the
deregistered organisation before the deregistration.

Effect on property
Clause 652 provides what is to happen to the property of a deregistered
organisation that was incorporated because of its registration.
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A definition of the term “rules’ is provided for the purposes of this clause.

Effect on certain instruments

Clause 653 provides the consequences of deregistration of an organisation
in relation to an award, EFA, commission order, certified agreement or
industrial agreement that bound the deregistered organisation and its
members before the deregistration.

PART 17—MISCELLANEOUS

Hearing to be given before making decision

Clause 654 provides who is entitled to be heard before any decision under
this chapter is made by the court, commission or registrar. However, this
does not apply where a person asks the court or commission or registrar to
make a stated decision. A regulation may further provide for objections to
the making of a decision under this chapter or the way in which the
opportunity to be heard must be given. A decision for this part includes an
amendment of arule of an organisation other than correction of aformal or
clerical error and areferral.

A definition of the term “decision” is provided for use in this clause.

Notice of registrar’s decisions

Clause 655 provides the circumstances under which this section applies and
requires the registrar to promptly give a notice stating the decision, reasons
for the decision, right of appeal and how to start an appeal.

Falsely obtaining or ganisation’s property
Clause 656 provides that a person must not obtain possession of an
organisation's property by false representation or imposition.

A maximum penalty of 40 penalty unitsis provided.

Wrongfully applying organisation’s property

Clause 657 provides what a person holding an organisation’s property must
not do with such property.

A penalty of 40 penalty unitsis provided where such prohibited conduct can
be proven.
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Stamp duty

Clause 658 continues the provisions of section 292 of the Industrial
Organisations Act 1997 and provides the circumstances under which stamp
duty is not payable.

CHAPTER 13—OFFENCES

Disobeying penalty orders

Clause 659 preserves section 437 of the Workplace Relations Act 1997, and
provides that a person must obey a penaty order unless they have a
reasonable excuse.

A definition for the term “penalty order” is provided for usein this clause.

Improper conduct towards member, magistrate or registrar

Clause 660 requires that a person must not engage in specified improper
conduct and enables a person engaging in such conduct to be excluded from
the hearing. A maximum penaty of 100 penalty units or one year's
imprisonment for improper conduct is provided.

Definitions of the terms “industrial tribunal” and “official” are provided for
usein thisclause.

Contempt by witness

Clause 661 preserves section 440 of the Workplace Relations Act 1997 and
makesit an offence for aperson, when issued an attendance notice to appear
before anindustrial tribunal, not to appear; or alternatively, when appearing,
to refuse to answer questions or produce records as required or refuse to be
sworn.

A maximum penalty of 40 unitsis provided.

A déefinition of the term “industrial tribunal” is provided for use in this
clause.

False or misdeading statements

Clause 662 preserves section 441 of the Workplace Relations Act 1997 and
prohibits a person from making false or misleading statementsto an official
for this Bill. A person must not be prosecuted under this clause if he or she
can be prosecuted under clauses 223 or 283 of this Bill.



137
Industrial Relations

A maximum penalty of 40 unitsis provided.
A definition of the term “officia” is provided for usein this clause.

False or miseading documents

Clause 663 prohibits a person from giving an officia a document the
person knows is false or misleading, but provides the circumstances under
which a person may give such a document without penalty. A person must
not be prosecuted under this clause if he or she can be prosecuted under
clauses 201 or 283 of this Bill.

Maximum penalty is 40 penalty units.
A definition of the term “officia” is provided for usein this clause.

Obstructing officers
Clause 664 preserves section 443 of the Workplace Relations Act 1997, and
provides the ways in which a person must not obstruct an officer
performing afunction or exercising a power under this Bill. A person must
not be prosecuted under this clause if the person can be prosecuted under
clause 283 of this Bill.

A maximum penalty of 40 penalty unitsis provided.
A definition of the term “officer” is provided for usein this clause.

Avoiding Bill’s obligations

Clause 665 requiresthat an employer, to intentionally avoid an obligation to
pay an employee for a public holiday or leave, must not dismiss the
employee or interrupt the employee's continuity of service if the employee’s
entitlement for long service leave isworked out under clause 47. If the court
finds that an employer has contravened the clause regarding long service
leave, the court must order, in addition to any penalty, payment of
proportionate long service leave.

A maximum penalty of 40 penalty unitsis provided.

Definitions of the terms “dismiss’, “leave” and “obligation” are provided
for useinthis clause.
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Non-payment of wages

Clause 666 provides that an employer must pay an employee’ s wagesto the
employee or in accordance with an employee’ s written direction. Details of
the offence of non-payment of wages and the penalties a magistrate may
Impose upon hearing a complaint regarding non-payment of wages are
provided.

A maximum penalty of 200 penalty unitsis provided.

Accepting reduced wages

Clause 667 preserves section 446 of the Workplace Relations Act 1997 and
makes it an offence for an employee to enter into an agreement with an
employer to accept wages that, to the employee’s knowledge, are reduced.
The return from the employee to the employer of wages payable under an
industrial instrument or permit is evidence that the employee has entered
into an agreement to accept reduced wages.

A maximum penalty of 16 penalty pointsis provided.

Publishing statement about employment on reduced wages

Clause 668 preserves section 447 of the Workplace Relations Act 1997 and
makes it an offence for a person to publish, or cause to be published, a
statement that a person is ready and willing to employ a person on reduced
wages or be employed on reduced wages. It further provides the
circumstances under which proceedings for an offence under this section
can be commenced and details the circumstances which must exist before
proceedings can be commenced against a proprietor of a newspaper or
advertising medium.

A maximum penalty of 16 penalty unitsis provided.

Definitions of the terms “publish” and “publisher” are provided for use in
this clause.

Offenceto offer or accept premiums

Clause 669 preserves section 448 of the Workplace Relations Act 1997 and
prohibits, subject to the Private Employment Agencies Act 1983, a person
from offering, demanding, asking, accepting or agreeing to accept an
employment premium. If the court finds that a defendant is guilty of
accepting a premium it must, in addition to any penalty, order the defendant
to pay an amount equivaent to the premium to the person from whom the
defendant accepted the premium.
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A definition of the term “employment premium” is provided for use in this
clause.

Contraventions of industrial instruments

Clause 670 requires that a person must not contravene an industria
instrument and provides the penalties for first and subsequent offences
under this clause.

Injunction restraining contraventions

Clause 671 provides that where a person is found guilty of contravening an
industrial instrument, permit or this Bill, and the court is satisfied the
contravention consisted of wilful action or default of the person, the court
may grant specified injunctions. The person must obey the injunction.

A maximum penalty of 200 penalty unitsis provided for failure to do so.

Per sons consider ed partiesto offences

Clause 672 preserves section 451 of the Workplace Relations Act 1997 and
provides that, without limiting section 7 of the Criminal Code, an
organisation or person who takes part in, counsels, encourages or is
concerned in the commission of an offence under this Bill is taken to have
committed the offence and is liable to the penalty prescribed for the offence.

Executive officers must ensure corporation complies with ss 368, 406
and 666

Clause 673 preserves section 452 of the Workplace Relations Act 1997 and
providesthe circumstances when executive officersareliable in conjunction
with the corporation for offences under this Bill, and what defence the
executive officer may offer regarding the offence.

A definition of “executive officer” for this clause is provided.

Attempt to commit offence

Clause 674 preserves section 453 of the Workplace Relations Act 1997 and
provides that a person who attempts to commit an offence, commits an
offence and isliableto the same penalty asif the attempted offence had been
committed.

Referencesto making false or misleading statements

Clause 675 provides that a reference to a person making a statement
knowing that it is false or misleading includes a reference to the person
making the statement being reckless about whether the statement is false or
misleading.



140
Industrial Relations

Referencesto engaging in conduct

Clause 676 providesthat a person engaging in conduct includes areference
to a person being, directly or indirectly, a party to or concerned in the
conduct.

CHAPTER 14—LEGAL PROCEEDINGS

General application of jurisdictional provisions

Clause 677 preserves section 454 of the Workplace Relations Act 1997. It
establishes that the provisions of the Bill providing powers of and
procedures before the court, the commission or an Industrial Magistrates
Court apply in relation to the jurisdiction of those authorities under this Bill
or any Act, unless the contrary intention appears.

Evidentiary provisions affecting proceeding
Clause 678 provides the evidentiary nature in proceedings of specified
matters including appointments, signatures and documents.

Confidential material tendered in evidence

Clause 679 preserves section 456 of the Workplace Relations Act 1997 and
applies to records tendered to the court or commission that relate to the
person’s trade secrets or the financial position of a party or witness. The
clause providesfor the confidentiality of these recordsand for action that the
court, commission or registrar may take.

A definition of the term “expert witness’ is provided for use in this clause.

Evidentiary value at lar ge of official records

Clause 680 preserves section 457 of the Workplace Relations Act 1997 and
providesthat acopy of theindustrial gazette or an extract from the industrial
gazette, either of which contains a decision of the court or commission, is
admissiblein al proceedings as evidence of the decision.

The clause provides details of other specified documents of which
copiesare admissible as evidence.

Proof of certain facts by statement

Clause 681 preserves section 458 of the Workplace Relations Act 1997 and
provides for the proof of specified matters by a statement in a complaint or
other process by which the proceeding started.
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Evidentiary value of certificate of trustee of superannuation fund
Clause 682 preserves section 459 of the Wor kplace Relations Act 1997, and
provides for a certificate of a trustee of an occupational superannuation
scheme to be proof of the amount of contributions that should have been
paid into the scheme and the amount of return these contributions would
have attracted.

A definition of the term “trustee’s certificate” is provided for use in this
clause.

Offence proceedings generally

Clause 683 provides that offences under this Bill are to be heard by the
court or a magistrate within the limits of their jurisdiction. A proceeding
before a magistrate is to be taken in a summary manner and the Industrial
Magistrate’ s Court is constituted by a magistrate sitting alone.

Provision is made for the transfer of proceedings from a magistratein
one district to one in another district, and for transfers after
proceedings have commenced and evidence has been heard.

The time limits within which proceedings for an offence must
commence are prescribed.

Organisations may start proceedings

Clause 684 preserves section 461 of the Workplace Relations Act 1997 and
provides that an organisation may commence proceedings for
contraventions of industrial instruments, permits or offences under this Bill
and recover money on behalf of an employee.

Recovering amounts from or ganisations

Clause 685 preserves section 462 of the Workplace Relations Act 1997 and
provides that the recovery of any penalty or an amount ordered to be paid by
an organisation can be enforced against the organisation’s property.

A definition of the term “property” is provided for usein this clause.

CHAPTER 15—EMPLOYEESIN EMPLOYMENT OF STATE

Application of Act to State
Clause 686 provides that this Bill binds the State, except in relation to
certain specified matters.
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Conflict between industrial instruments etc. and statutory decision
Clause 687 resolves inconsistencies between specified documents,
including awards, agreements and directives.

A definition of the term “directive’ is provided for usein this clause.

Protection of public property and officers

Clause 688 preserves section 465 of the Workplace Relations Act 1997 and
provides that execution or attachment cannot be issued against the property
or revenues of the State or a department to enforce an industrial instrument
or decisions of the court, commission or a magistrate. A person whoisor is
taken to be an employer of employees in a department is not personally
liable under a relevant industrial instrument or for contravention of the
instrument.

A definition of the term “execution or attachment” is provided for use in
this clause.

Ambit of referenceto State

Clause 689 preserves section 466 of the Workplace Relations Act 1997 and
provides that the Bill binds any instrumentality or body that is not a
department and which might be taken to represent the State or to have the
rights, privileges or immunities of the State, in the same way as it binds any
other employer. The exclusions and protections given to the State do not
apply to such instrumentalities or bodies. A definition of the term
“department or part of a department” is provided for usein this clause.

Representation of public sector units

Clause 690 preserves section 467 of the Workplace Relations Act 1997 and
provides who must represent a public sector unit in its role as an employer
inanindustrial cause in the court, commission or an Industrial Magistrate’s
Court. A definition of the term “industrial tribunal” is provided for use in
this clause.

Industrial cause affecting diver se employees

Clause 691 preserves section 468 of the Workplace Relations Act 1997 and
provides that, if the Minister determines an industrial cause to be one that
affects, or islikely to affect, employees in more than one public sector unit,
the chief executive of the department responsible for the Bill is taken to be
the employer of all affected employees. Any agreement made by the chief
executive or order made in a proceeding to which the chief executive is a
party, binds all those to whom the agreement or order purports to apply.



143
Industrial Relations

CHAPTER 16—INDUSTRIAL RELATIONS ADVISORY
COMMITTEE

Committee established
Clause 692 establishes the industrial relations advisory committee, and
provides the composition of the committee and how members of the
committee are appointed.

Functions of committee

Clause 693 specifies the committee's functions, including the types of
matters it is to investigate and on which it is to report to the Minister. It
provides the people with whom the committee must consult and confer in
the execution of itsfunctions and specifiesthat the committee must consider
the attainment of the objects of this Bill.

CHAPTER 17—GENERAL

Employeesworking in and outside State

Clause 694 preserves section 469 of the Workplace Relations Act 1997 and
applies where an employer with a workplace in Queensland engages an
employee in Queensland. Where the work of this employee is performed
partly in Queensand and partly in some other State, the employment is
bound by the relevant Queensland industrial instrument for the full period of
the employment including that outside Queensland.

Student’swork per mit

Clause 695 provides that a student undertaking tertiary studies may apply to
the registrar for a permit to work in a particular calling for a particular
period. It must be demonstrated by the applicant that the period of work is
necessary to complete the course.

The conditions of the permit operate to the exclusion of any provision
contained in an award or certified agreement.

Aged or infirm persons permits

Clause 696 provides that an application may be made to the commission for
a permit for an aged or infirm person to work in a caling for less than the
wages prescribed by an industrial instrument.

The relevant employee organisation must be notified of the application and
any objections to the granting of the permit must be heard by the
commission.
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The conditions of the permit operate to the exclusion of any provision
contained in an award or certified agreement.

Copy of award and certified agreement to be displayed
Clause 697 provides for the display of atrue copy of an applicable industrial
agreement (other than a QWA) in the workplace.

A maximum penalty of 20 penalty unitsis provided.
A definition of the term “workplace” is provided for usein this clause.

I ncor porating amendmentsin awar ds, certified agreementsor orders
Clause 698 providesthat the registrar may reprint and consolidate an award,
certified agreement or order when amended.

Obsolete industrial instrument
Clause 699 provides a procedure by which the registrar can cancel obsolete
industrial instruments.

Certificate of employment on termination

Clause 700 preserves section 477 of the Workplace Relations Act 1997 and
provides that, on termination of employment (by either the employer or the
employee), the employer must give the former employee asigned certificate
providing details required by aregulation.

A definition of the term “terminated” is provided for use in this clause.

False pretencesrelating to employment

Clause 701 preserves section 478 of the Workplace Relations Act 1997 and
providesthat a personis prohibited from specified false pretencesin relation
to employment.

A person’s liability to be dealt with for an offence under this clause
does not affect their liability under the Criminal Code for forgery or
false pretences. However, a person cannot be dealt with under both
thisBill and the Criminal Code.

Protection from liability

Clause 702 providesthat an official bearsno civil liability in respect of acts
done or omissions made honestly and without negligence, acting under this
Bill or any of the Actslisted in clause 350(4). If this provision prevents civil
liability from attaching to a person, it attaches instead to the State.
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A definition of the term “officia” is provided for usein this clause.

Paymentsto financially distressed

Clause 703 provides for the payment from the unclaimed moneys fund to
an employee suffering hardship due to an underpayment of wages which
cannot be recovered from the employer. The employer isstill liable to pay
the unpaid wages even though payment has been made from the fund. If
the employee subsequently receives remuneration, he or she is to make
payment to the fund. Definition of the term “remuneration” is provided for
usein this clause.

Notices and applicationsto bewritten

Clause 704 preserves section 481 of the Workplace Relations Act 1997 and
provides that any notices or applications that are required under this Bill
must be in writing, unless otherwise provided.

I naccur ate descriptions

Clause 705 preserves section 482 of the Workplace Relations Act 1997 and
provides that the operations of this Bill are not prevented or abridged by
misnomer, inaccurate description or omission in or from a document given
under this Bill in relation to subject matter that is sufficiently clear to be
understood.

Confidentiality of information

Clause 706 preserves section 483 of the Workplace Relations Act 1997 and
prohibits a person (not limited to an inspector) from disclosing information
acquired in the performance of functions or the exercise of powers under the
Bill except in specified circumstances. A maximum penalty of 16 penalty
unitsis provided.

Application of Act generally

Clause 707 preserves section 484 of the Workplace Relations Act 1997 and
provides that, where a provision of this Bill does not apply to a person or
class of person, a decision is inoperative to the extent that it purports to
apply to the person or member of the class about the provision’s subject
matter.

This Bill does not create rights, privileges or benefits for a period of
service as an employee if similar rights etc. were given or received by
the person under therepealed Act.
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Approved forms

Clause 708 provides that forms may be used by or in the court,
commission, Industrial Magistrates Court or registry when approved by the
president. The chief executive may approve forms for use in other
circumstances. Any forms prescribed in the Industrial Court (Industrial
Organisations) Rules 1990 or the Industrial Court Rules 1997 for use
under the rules may continue to be used until 1 July 2001, however, the
provision relating to the previous Acts expires on 2 July 2001.

Regulation-making power
Clause 709 provides that the Governor in Council may make regulations
and specifies some of the matters on which regulations may be made.

CHAPTER 18—SAVINGS AND REPEALS

Savings
Clause 710 provides that a person prescribed under any Act to be an
employee continues to be an employee within the meaning of this Bill.

An instrument (subject to subclause (2)) continuesin force asif it had been
made, given, done, granted or approved under this Bill. This instrument
may be amended, revoked or suspended under this Bill.

If a proceeding was commenced under a provision of the Workplace
Relations Act 1997 or the Industrial Organisations Act 1997, it is to be
continued under the provisions of the repealed Acts.

Regulation and rulesto continue

Clause 711 provides for the continued operation of:

» theWorkplace Relations Regulation 1997;

e thelndustrial Court (Industrial Organisations) Rules 1990; and
* thelndustrial Court Rules 1997.

These instruments are to be read with the changes necessary to make them
consistent with this Bill.

The Industrial Organisations Regulation 1997 continues in force, and may
be amended, asif it had been made under this Bill.
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Repeals

Clause 712 providesfor the repeal of:

» theWorkplace Relations Act 1997; and
» thelndustrial Organisations Act 1997.

The repea of the Acts can be made by one or more proclamations.

CHAPTER 19—SAVING AND TRANSITIONAL PROVISIONS
FOR INDUSTRIAL RELATIONSACT 1999

PART 1—EXISTING INDUSTRIAL AGREEMENTS

Existing industrial agreement continues
Clause 713 provides for the continued effect of industrial agreements that
arein forceimmediately before the commencement of this clause.

Provisions are made for the amendment and ter mination of industrial
agreements.

Industrial agreement displaced by QWA
Clause 714 provides that if a QWA comes into operation, the industrial
agreement will stop having effect in relation to the employee.

PART 2—EXISTING CERTIFIED AGREEMENTS

New termination provisionsfor existing certified agreements

Clause 715 providesfor the continued effect of certified agreementsthat are
in force immediately before the commencement of this clause and provides
for the manner in which they can be terminated.

EFAsthat prevail over certified agreements
Clause 716 provides for the circumstances in which an EFA will override a
certified agreement.

Certified agreementsthat prevail over EFAs
Clause 717 provides for the circumstances in which a certified agreement
will override an EFA.
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PART 3—EXISTING EFAS

Existing EFA continues

Clause 718 provides for the continued effect of EFAs after the
commencement of this clause. The clause aso providesthat certain sections
of theIndustrial Relations Act 1990 continue to apply to EFAS.

EFA displaced by QWA and determination
Clause 719 provides for the circumstances in which a QWA or a
determination under clause 149 will override an EFA.

PART 4—UNLAWFUL DISMISSALS

Dismissals before commencement of this section

Clause 720 provides that a dismissal that occurred before the
commencement of this clause continues to be dealt with according to the
provisions of the repealed Act.

PART 5—REPRESENTATION RIGHTS OF EMPLOYEE
ORGANISATIONS

Applicationsunder therepealed Act, s293

Clause 721 provides that, for an application made under clause 293 of the
Workplace Relations Act 1997, that section continues to have application,
and any order made as a result of the hearing has effect as if it had been
made before the section was repealed.

PART 6—REFERENCES AND APPOINTMENTS

Referencesto repealed Act or Industrial Organisations Act 1997

Clause 722 provides that, in any Act or document, a reference to the
Workplace Relations Act 1997 or Industrial Organisations Act 1997 is
taken to be areference to this Bill, if the context permits.

Appointments continue

Clause 723 provides for the continuation of certain appointments made
under the Workplace Relations Act 1997 and the Industrial Organisations
Act 1997.
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PART 7—VETE ORDERS AND DETERMINATIONS

Proceedings commenced under the Vocational Education, Training and
Employment Act 1991

Clause 724 provides for ongoing proceedings to be continued and finished
asif they had been started under the corresponding provisions of this Bill.

Orders and determinations under the Vocational Education, Training

and Employment Act 1991

Clause 725 providesfor:

* an order of the commission made under sections 83, 86(2) or 87(5) of
the Vocational Education, Training and Employment Act 1991;

* adetermination by the State Training Council under sections 86(5) or
87(2) of the Vocational Education, Training and Employment Act 1991;

e an order of the commission made under section 89(1) of the Vocational
Education, Training and Employment Act 1991

to continue to have effect after the commencement of this Bill.

PART 8—ORGANISATIONS

Organisations with dual corporate status

Clause 726 provides that this clause applies to an organisation that was

incorporated under the Industrial Organisations Act 1997 and was al so:

» acorporation under the Corporations Law, section 57A;

e an incorporated association under the Associations Incorporation Act
1981, or

» incorporated under alaw of the State.

Two years after the commencement, these corporations lose the
incorporated status that they obtained under the former incorporation
provisions.

An organisation may apply to the registrar for an earlier cancellation of its
Incorporation under the former incorporation provisions. In considering the
cancellation, the registrar may refer the application to the commission to
resolve any difficulties that may arise.

A definition of the term “former incorporation provision” is provided for
usein this clause.
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Continued registration of organisations
Clause 727 provides for the continued registration of organisations that
were registered immediately before the commencement of this Bill.

Applicationsfor exemption from member ship of an organisation
Clause 728 provides for continued operation of the procedure under the
Industrial Organisations Act 1997 for the hearing of an application for
exemption from membership of an organisation until aregulation is made.

Amalgamations

Clause 729 provides for the continued operation of certain sections of the
Industrial Organisations Act 1997, until aregulation is made to replace the
specified sections.

Withdrawals from amalgamations

Clause 730 preserves certain sections of the Industrial Organisations Act
1997 until such time as a regulation is made that is expressed to replace
these sections.

Election and ballot expenses
Clause 731 provides for the continued operation, in specified circumstances,
of specified sections of the Industrial Organisations Act 1997.

Political objectsfund

Clause 732 provides interim provisions, and the continued operation
of section 227 of the Industrial Organisations Act 1997, if an
organisation conducted a political objects fund under the Industrial
Organisations Act 1997.

CHAPTER 20—AMENDMENT OF PUBLIC SERVICE ACT 1996

Act amended
Clause 733 provides that this chapter amends the Public Service Act 1996.

Amendment of s 22 (Application of Act to certain public sector units
etc.)

Clause 734 amends section 22 by replacing the term “remuneration” with
“overall employment conditions’. The insertion of the concept of “overall
employment conditions’, which means “remuneration and conditions of
employment”, will overcome any ambiguity and ensure that an employee’'s
total overall benefits cannot be reduced. This amendment will aso be
consistent with amendments to sections 33 and 70.
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The definition of remuneration is also omitted for this section, as the
definition of “overall employment conditions’ is being inserted into the
dictionary.

Amendment of s33 (Functions of commissioner)

Clause 735 amends section 33 by reflecting changes to Ministerial
responsibilities under the Administrative Arrangements Order (No. 1) 1998,
which gave the Minister for Employment, Training and Industrial Relations
(the industria relations Minister) responsibility for public sector
remuneration and other public sector employment matters.

Subsections (b), () and renumbered (m) are amended by replacing
“employment” with “workforce practices’. Employment matters are now
the responsibility of theindustrial relations Minister. The commissioner has
the responsibility for workforce practicesthat aim to improve organisational
performance, by examining such matters as organisational climate and
morale, and flexible work practices.

Subsection (f) is amended to clarify the function of the Public Service
Commissioner with respect to ensuring that the interests of the Government
as public service employer are protected, only in so far as those interests
relate to the other functions of the commissioner under the section.
Subsection (g) is amended to acknowledge that the Public Service
Commissioner should retain responsibility for overall remuneration and
employment conditions for the senior executive service, senior officers and
public service officers on contract whose remuneration is equal to, or higher
than, the remuneration payable to a senior officer.

Subsections (h) to (o) are renumbered as subsections (i) to (p).

A new subsection (h) is inserted that recognises the responsibilities of the
Public Service Commissioner in terms of public service management,
agency performance, workforce practices and their links to public service
remuneration and employment conditions.

Subsection (n) is amended to recognise the commissioner’ s responsibilities
to undertake or participate in negotiations affecting public service
employees, where those negotiations rel ate to the commissioner’ s functions
under this section.
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Amendment of s 34 (Rulings of industrial relations Minister and
commissioner)

Clause 736 amends section 34(1) to (3) to generaly reflect changes to
Ministerial responsibilities under the Administrative Arrangements Order
(No. 1) 1998, which gave the industrial relations Minister responsibility for
public sector remuneration and other public sector employment matters. The
clause reflects the power of the Minister to issue directives and guidelines
for those matters relevant to the additional ministerial responsibilities given
under the Order. The power of the Public Service Commissioner to issue
directives and guidelines has been clarified to those matters relating to the
commissioner’s functions under the Act, as well as overall remuneration
and employment conditions for the senior executive service, senior officers
and public service officers on contract whose remuneration is equal to, or
higher than, the remuneration payable to a senior officer.

Subsections (4) to (6) are renumbered as subsections (3) to (5).

Amendment of s69 (Basis of employment—tenureor contract)

Clause 737 amends section 69 and has the effect of providing that both the
industrial relations Minister and the Public Service Commissioner may
decide that an appointment may be made on a contract for afixed term.

The clause also reflectsthe division of responsibilities between theindustrial
relations Minister and the Public Service Commissioner in terms of the
functions under section 33. The Public Service Commissioner will be
responsible for determining, by directive, whether an appointment may be
made on a contract for a fixed term for officers whose remuneration under
the contract will be equal to, or higher than, the remuneration payable to a
senior officer.

Amendment of s 70 (Basis of employment for contract employment)
Clause 738 amends section 70(6) to clarify and strengthen the principle that
employees should not be disadvantaged by their appointment on a contract
for afixed term. The overall employment conditions of the contract must
not, on balance, be less than those prescribed if the officer was appointed on
a tenured basis. The words “on balance” provide flexibility to alow the
partiesto negotiate an overall package of conditionsthat, on balance, are not
less than the conditions that would exist if the employee were a tenured
officer.

Subsection (7) is amended to reflect the correct title of the Queensland
Industrial Relations Commission.
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Subsection (8) is amended to replace “remuneration” with “overall
employment conditions’, which is to be defined in the dictionary to mean
remuneration and conditions of employment. This is consistent with
amendments to section 22.

Amendment of s81 (Action because of surplus)

Clause 739 amends section 81(2) the effect of which is to allow both the
industrial relations Minister and the Public Service Commissioner to issue
directives, in accordance with their respective responsibilities under the Act,
about surplus employees, i.e. the commissioner may issue directives for
deployment or redeployment of employees and the Minister may issue
directives for determining the quantum of severance payments applicableto
certain surplus employees.

Amendment of s85 (Mental or physical incapacity)

Clause 740 amends section 85(1) to provide the ability for an employing
authority to direct a public service employee to submit to medical
examination, even if the employee is on approved leave. The current
subsection (1)(a) specifies that the public service employee must be absent
from duty without approved leave or the employing authority is reasonably
satisfied that the person is not performing his or her duties satisfactorily. 1f
an employee is on approved leave (eg. an employee has accrued sick leave
and continuesto supply medical certificates), evenif such leave has been for
an extended period, the employing authority is unable to direct that
employee to submit to medical examination if the authority reasonably
suspectsthat the employee’ s absence is caused by mental or physical illness
or disability. Presently, the only way to address this situation is for the
employing authority not to approve the leave, thereby opening the way for
the employee to be ‘absent from duty without approved leave', but also
causing the employee to loose any entitlement to salary or wages.

Amendment of s 114 (Application of Act to general and temporary
employees)

Clause 741 amends sections 114(1) and 114(3) to allow both the industrial
relations Minister and the Public Service Commissioner, in accordance with
their respective responsibilities under the Act, to issue directives which are
to apply to general and temporary employees.
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Replacement of s 117 (Inconsistency between directives and industrial
agreements)

Clause 742 omits section 117 and replaces it with a new section. In terms of
the amendments to section 33, the Public Service Commissioner’s
responsibilities will be confined to public service management issues and
not remuneration and conditions of employment (other than for the senior
executive service, senior officers and officers on contract whose
remuneration is equal to, or higher than, the remuneration payable to a
senior officer). Public service remuneration and conditions of employment
for other employees will be the responsibility of the industrial relations
Minister. The clause provides that directives of the industrial relations
Minister will not prevail over an industrial agreement unless the directive
otherwise provides. As these directives will be concerned with industrial
relations issues, such as public service remuneration and employment
conditions, they will be open to the jurisdiction of the Industrial Relations
Commission, unless the directive itself states otherwise.

Amendment of s 118 (Regulation-making power)

Clause 743 amends section 118(3) to replace “reserved matters’ with
“remuneration and conditions of employment”. This reflects the additional
responsibilities bestowed on the industrial relations Minister in terms of the
Administrative Arrangements Order (No. 1) 1998. The dictionary has also
been amended to remove the definition of “reserved matters”.

Amendment of s136 (Existing regulations)

Clause 744 amends this section to insert after “this Act”, the phrase “until
the commencement of the amendment to section 34 (2) under the Industrial
Relations Act 1999.”

Amendment of sch 1 (Public service officesand their heads)
Clause 745 inserts the Industrial Registry and Industrial Registrar into
schedule 1 (public service offices and their heads).

Amendment of sch 3 (Dictionary)

Clause 746 amends the dictionary to insert a definition for “overall
employment conditions’, to reflect the amendments contained in sections
22, 33 and 70, to mean remuneration and conditions of employment.
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CHAPTER 21—CONSEQUENTIAL AMENDMENTS

Consequential amendments
Clause 747 provides that schedule 3 amends the Actsthat it mentions.

SCHEDULE 1
INDUSTRIAL MATTERS

Provides an explanation of what is considered to be an industrial matter.

SCHEDULE 2

APPOINTMENTS AND PROCEDURES

PART 1—PRESIDENT, VICE PRESIDENT, COMMISSIONER
ADMINISTRATOR AND COMMISSIONERS

Providesfor the salary and allowances, superannuation benefits and |eave of
absence of the president, commissioner administrator, vice president and
commissioners.

PART 2—REGISTRAR

Provides that, if the person appointed as registrar was immediately before
the appointment a public service officer, the person retains all the rights that
have accrued to the person because of their employment as a public service
officer.

The clause also provides for leave of absence of the registrar and for
resignation of the registrar.
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PART 3—INSPECTORS

Provides for appointment conditions for inspectors, limitation on the
powers of inspectors and conditions relating to inspectors’ identity cards.
PART 4—PRESIDENT'SADVISORY COMMITTEE

Provides for the term of office, remuneration of members and timing of
meetings of the president’s advisory committee.

PART 5—INDUSTRIAL RELATIONS ADVISORY
COMMITTEE

Provides for the term of office, appointment of deputies to the members,
remuneration of members and the conduct of committee meetings.

SCHEDULE 3

CONSEQUENTIAL AMENDMENTS

This schedul e contains complementary amendments to other Acts required
due to changes made in this Bill. Except for those listed below, all
amendments to Acts in this schedule have references to the Industrial
Relations Act 1990, the Workplace Relations Act 1997 and the Industrial
Organisations Act 1997 replaced by a reference to the Industrial Relations
Act 1999.

Other clauses have replaced sections of the Acts, where necessary, to accord
with current drafting practice.

JUDGES (SALARIESAND ALLOWANCES) ACT 1967

Provides for salaries and allowances for the president and vice president of
the Industrial Court and other members of the commission.
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VOCATIONAL EDUCATION, TRAINING
AND EMPLOYMENT ACT 1991

The Vocational Education, Training and Employment Act 1991 has been
amended to exclude specific provisions dealing with employment and
related conditions of employment for apprentices and trainees, under
registered training agreements. These provisions are included in the
Industrial Relations Bill 1999.

Other sections of the Act that are amended:

Section 90
Section 90 is renamed “Effect of death or retirement of partner or transfer
of business’.

The clause introduces a new subclause that deems that the training
agreement is assigned to the new employer on transfer of the business.

The State Training Council must be notified of the assignment within 21
days of the transfer of the business.

Section 98

This clause omits the previous section and inserts new provisions that give
the State Training Council additional powersin relation to the cancellation of
training agreements. These powers are in addition to the powersin sections
96 and 97 of the Vocational Education, Employment and Training Act
1991.

Section 124 (3) to (6)

Allows for appeals against decisions of the Vocational Education, Training
and Employment Commission. The requirements for an appeal are aso
specified.

Section 124 (11)
Amends the Act by direct appeals from the Industrial Relations
Commission or an industrial magistrate to the Industrial Court.

Section 124(12)
Amends the Act by replacing the phrase “or the Minister” with the phrase
“Industrial Relations Commission or industrial magistrate”.
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Section 124

Amends the Act by inserting a definition of “Industrial Magistrates Court”
for usein this section.

Section 124A

Inserts anew section that providesthe ordersthat an industrial magistrate or
the Industrial Relations Commission may make after hearing an appeal.

SCHEDULE 4

AMENDMENT OF MODEL ELECTION RULES

Schedule 4 amends the model election rulesthat are contained in schedule 4

of theIndustrial Organisations Regulation 1997.

SCHEDULE 5

DICTIONARY

Schedule 5 defines terms for the purposes of this Bill. Terms aready

defined and “signposted” in the body of the Bill are repeated and
cross-referenced in the Dictionary.

U state of Queensland 1999



