1
Health Practitioners (Professional Standards)

HEALTH PRACTITIONERS

(PROFESSIONAL STANDARDS) BILL

1999

EXPLANATORY NOTES

GENERAL OUTLINE
Policy objectives of the Bill

The principal policy objectives of the Bill are:

to protect the public by ensuring health care is delivered by
registrants in a professional, safe and competent way

to uphold the standards of practice within the health professions
to maintain public confidence in the health professions

to establish a uniform approach to the handling of complaints
about registrants, the investigation and discipline of registrants,
and the management of impaired registrants

to provide a system to deal with complaints about registrants that
Is complementary to that of the Health Rights Commission ("the
commission™) established under the Health Rights Commission
Act 1991

In addition, the Bill amends the Health Rights Commission Act 1991 to
address various operational issues with the administration of the Act raised
by the Health Rights Commissioner ("'the commissioner").

Reasons why the proposed legislation is necessary

Currently, thediscipline of registrants occursunder eleven separate health
practitioner registration Acts, namely:

Chiropractors and Osteopaths Act 1979
Dental Act 1971
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Dental Technicians and Dental Prosthetists Act 1991
Medical Act 1939

Occupational Therapists Act 1979
Optometrists Act 1974

Pharmacy Act 1976
Physiotherapists Act 1964
Podiatrists Act 1969
Psychologists Act 1977

Soeech Pathologists Act 1979

This legislation, which was enacted between 1939 and 1991, is not
uniform in respect of the grounds for disciplinary action, the adjudicative
processes or the sanctions which may be imposed where a registrant is
found guilty of misconduct.

Also, the disciplinary provisions of the existing Acts do not meet
community or professional expectations, nor do they conform with current
drafting practice or fundamental legislative principles (for example, all
boards rely on the application of the Commissions of Inquiry Act 1950 to
undertake disciplinary proceedings).

The disciplinary provisions of the existing Acts compromise the State's
ability to protect the public in that:

the grounds for taking disciplinary action against registrants are
unreasonably narrow (in comparison with jurisdictions such as
Victoria—thisissue is discussed below)

the disciplinary actionswhich may be taken against registrants are
too limited (for example, there is currently no disciplinary power
to impose conditions on aregistrant’ s registration)

the boards' powers to investigate complaints and breaches of
professiona standards are inadequate or non-existent

the non-medical registration boards have no power to
immediately suspend or impose conditions on a registrant where
thereisan imminent risk to the life, health or safety of aperson
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» complainants have no statutory rights in the disciplinary process
(for example, there is no requirement to notify complainants of
disciplinary proceedings and no right for them to attend the
proceedings).

An additional concern is that the current disciplinary provisions are not
very detailed and, consequently, the rights of registrants during the
investigative and disciplinary processes are not comprehensively set out.
Theexisting disciplinary processes are, arguably, unfair to registrantsin that
the non-medical boards both prosecute and adjudi cate disciplinary matters.

The disciplinary provisions of the current Acts are aso deficient in
respect of inadequate external accountabilities. For example, disciplinary
proceedings for the non-medical boards are not required to be open to the
public and disciplinary decisions and the reasons for decisions are not
required to be publicly accessible or otherwise reported. The Minister aso
has no explicit power to require a board to investigate a complaint about a
registrant.

The existing Acts are inflexible in that they generally only provide one
process for dealing with disciplinary matters. With the exception of the
Medical Act 1939, which establishes the Medical Assessment Tribunal to
hear disciplinary mattersregarding medical practitioners, registration boards
can currently only deal with disciplinary matters by way of an inquiry
(utilising the powers under the Commissions of Inquiry Act 1950). This
means that all disciplinary matters, regardless of their seriousness, are dealt
with in the same way.

The disciplinary provisions of the current Acts do not dovetail with the
Health Rights Commission Act 1991 and this createsthe potential for delays
and increases the risk that professional standards issues will be overlooked.
Of particular concern are:

» the absence of paralel jurisdictions to accept complaints (the
commission’ sjurisdiction to accept complaints is broader than the
grounds for disciplinary action in some respects and narrower in
others)

*  doubts about the admissibility of the commission’s investigation
reports in board disciplinary proceedings and the inadequate
powers of the boards to investigate disciplinary matters (currently,
the commissioner may only refer a complaint where he or she is
satisfied the board has adequate functions and powers of
Investigation)
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* deficiencies in the statutory consultation requirements (for
example, the commissioner is not required to consult a board
before making an “assessment” decision and a board is not
required to advise the commissioner when disciplinary
proceedings are being commenced); and inflexible referral
requirements (for example, boards must immediately refer al
complaints to the commissioner, including complaints which are
more appropriately dealt with through intervention by a board to
protect the public)

*  also, the commissioner cannot refer complaints to a board without
assessment—which causes unnecessary delays in matters being
addressed.

The main operational problems with the Health Rights Commission Act
1991 addressed by this Bill are:

» inefficiencies related to the receipt and consideration, and
assessment phases of the Act

» the lack of power to refer complaints to other bodies at the
conclusion of assessment

» theinability to take more than one action on a complaint

* the inability to split complaints involving multiple issues or
respondents into component parts.

M eans of achieving objectives

The objects of the legidation are primarily achieved in the following
ways:
. Uniform disciplinary arrangements

A uniform approach to the discipline of registrants is achieved through
the creation of a “generic’ Bill which applies to all registrants (ie,
chiropractors, dentists, dental technicians, dental prosthetists, medical
practitioners, occupational therapists, optometrists, osteopaths, pharmacists,
physiotherapists, podiatrists, psychologists and speech pathologists). If
other health professions are registered in the future (for example, medical
radiation technologists), the Bill can easily be amended to accommodate
them and thereby ensure a uniform approach is maintained.
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Complaints

Health complaints provide the main trigger for disciplinary proceedings
against registrants and, given that disciplinary proceedings are the principal
strategy for protecting the public and upholding professional standards, the
Bill establishes processes to facilitate complaints and provides increased
flexibility for the handling of complaints by the boards and the Health
Rights Commission. The Bill aso incorporates strategies to ensure that
professional standards issues arising out of complaints are given statutory
priority and are not inadvertently overlooked.

Specificaly, the Bill facilitates complaints by:

providing the boards and the commission with the function of
receiving complaints—some complainants, particularly third
parties, have indicated that they would prefer to make complaints
directly to aboard

removing the requirement for third party complaints to be
immediately referred to the commission

providing statutory protection for persons who honestly, and on
reasonable grounds, make complaints to boards

the incorporation of various rights for complainants and
witnesses—for example, to be given notice of disciplinary
proceedings, to attend the proceedings, be accompanied and
advised of the outcome of proceedings, to have their identity
suppressed if mentioned in proceedings

providing for increased public involvement in the discipline of
registrants (for example, all adjudicative bodies must include at
least one public member), and requiring all disciplinary bodiesto
be constituted by at least one person of the same gender as the
complainant.

In addition, increased flexibility in complaint handling is achieved by:

reducing the circumstances under which a board must
immediately refer a complaint to the commission (ie. to
complaints made by users or their representatives)

enabling a board and the commissioner to agree that it is in the
public interest for the board to retain certain complaints rather than
refer them to the commission



6
Health Practitioners (Professional Standards)

*  enabling the commissioner and a board to agree that it is in the
public interest for the commissioner to refer a complaint directly
to aboard without assessment

*  enabling the commissioner to take multiple actions on complaints
and split complaints with multiple issues or multiple respondents

The Bill ensures that professional standards issues arising out of
complaints are not overlooked by requiring the most significant statutory
decisions under the Bill and the Health Rights Commission Act 1991 to be
informed by the views of both the boards and the commissioner.
Specificaly, thisis achieved by:

*  requiring the boards and the commission to give each other copies
of all complaints received regarding registrants

* enabling boards to make submissions on complaints being
assessed by the commission

e reguiring consultation between the commission and the boards at
the conclusion of assessment (and preventing the rejection of a
complaint where aboard considers it should be investigated)

e requiring boards to provide the commissioner with areport at the
conclusion of al investigations and to have regard to any
comments, information or recommendations provided by the
commissioner in determining the action to be taken

* requiring the commissioner to be notified when a matter is
referred for disciplinary proceedings (as the commissioner retains
the power to intervene in disciplinary proceedings) and advised of
the decision of the disciplinary body and the reasons for the
decision.

The Bill ensures that priority will be given to professional standards
Issues (that is, the public interest issues) because of the consultation and
decision-making processes described above. In addition, where the
commissioner and a board cannot agree on the action to be taken at the
conclusion of the assessment of acomplaint about a registrant, the Minister
will determine if a matter should be referred to a board for investigation or
other action. The key considerations for the Minister will be the statutory
purposes of disciplinary proceedings and disciplinary action and the
grounds for disciplinary action under the Bill.



7
Health Practitioners (Professional Standards)

*  Immediate suspension and imposition of conditions

In order to effectively respond to imminent threats that a registrant may
pose to the life, health, safety or welfare of a person or class of persons,
including themselves, the Bill creates a reserve power for a board to
immediately suspend or impose conditions on their registration. Where a
board exercises this power it must immediately investigate the matter or
refer it to the Health Practitioner Tribunal ("the tribunal") for hearing. The
Bill limits the board to taking the least onerous action necessary to achieve
the objectives of the legidation, particularly protection of the public. A
registrant has a right of appeal to the tribunal regarding the exercise of this
power.

e Investigations

Effective investigation processes are essentia to properly inform a
board's decision to pursue disciplinary proceedings to protect the public.
Accordingly, the Bill confers various powers upon investigators and board
Investigation committees to investigate allegations about registrants. The
powers are standard investigation powers, athough there is also an
additional power to require aregistrant to undergo a health assessment and a
power to seek expert advice.

It should be noted that the Bill gives boards the power to commence
investigations on the basis of a complaint or where they suspect, on
reasonable grounds, that any aspect of the conduct or practice or another
matter concerning the registrant appears to constitute grounds for
disciplinary action against the registrant. This self-initiating power of
Investigation provides an additional means of protecting the public.

At the conclusion of the investigation, the board must provide areport to
the commissioner. As mentioned above, this accountability mechanism
will maintain public confidencein theinvestigative decisionsand provide an
additional means of ensuring professional standardsissues are appropriately
dealt with. It should be noted that the commissioner has no power to veto a
board’s decision regarding the action required following investigation but
the commissioner could aert the Minister to any concerns with the actions
taken or not taken.

* Disciplinary proceedings

The primary purpose of disciplinary proceedingsis to determine whether
disciplinary action is required to protect the public. The taking of
disciplinary action is the principal public protection strategy under the Bill.



8
Health Practitioners (Professional Standards)

The disciplinary process, and the information dissemination strategies
outlined below, uphold standards within the professions, deter misconduct
and maintain public confidence in the professions.

The Bill provides a flexible model for the discipline of registrants
involving a choice of three adjudicative bodies:

* registration boards (established under the health practitioner
registration Acts) which will deal with minor disciplinary matters.
Boards may undertake disciplinary proceedings by way of a
board hearing or correspondence with the registrant. Boards may
aso establish disciplinary committees (comprising board
members) to adjudicate on disciplinary matters.

* professonal conduct review panels (comprising 3 or 4
members, at least 2 of whom are members of the registrant’s
profession and 1 is a public member; a panel may include 1
member of the registrant’s board) which will deal with routine
disciplinary matters by way of an informal and, where possible,
collaborative and re-directive hearing process.

* health practitioner tribunal (constituted by a District Court
Judge who is assisted by 3 assessors, 2 of whom are members of
the registrant’s profession and 1 is a public member) which will
generally deal with the most serious disciplinary matters (ie. those
which, if substantiated, may result in the cancellation or
suspension of aregistrant’s registration) and those cases where a
registrant electsto have amatter heard by thetribunal rather than a
board or panel.

In order to increase the degree of public protection provided by the
legislation, the grounds for taking disciplinary action against a registrant
under the Bill have been expanded. Currently, disciplinary action may be
taken where a registrant has been found guilty of “conduct discreditable to
the profession” or “misconduct in a professional respect”. These terms
have been judicially interpreted to mean conduct which is substantially
below the standards of the profession as judged by members of the
profession. Under the Bill, disciplinary action will be able to be taken where
it is established that the registrant has engaged in *unsatisfactory
professional conduct”. TheBill providesaninclusive definition of thisterm
based on recent Victorian and New South Wales legidation (see clause 124
in the Notes on Provisions section of these Explanatory Notes).
Importantly, this term includes professional conduct that is of a lesser
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standard than that which might reasonably be expected of the registrant by
the public or the registrant’ s professional peers.

The Bill also expands the disciplinary actions which may be taken where
a case against a registrant is established. The following table sets out the
actions which may be imposed by each of the adjudicative bodies:

TABLE 1. Disciplinary actions which may be taken by adjudicative
bodies

Disciplinary action Board | Panel | Tribunal
Advise, caution, reprimand X X X
Undertaking with registrant X X X
Conditions on registration X X
Require attendance for further health assessments, X X
etc

Undertaking with financial assurance X
Require the registrant to do, or refrain from doing, X
any thing

Fine X
Suspend registration X
Cancel registration X
Order suspension of disciplinary action X

Expanding the types of actions which may be taken by adjudicative
bodies creates increased opportunities to ensure that disciplinary orders are
made which achieve the objects of the legidation, in particular, the
protection of the public. The power to impose a fine is considered an
important tool to deter misconduct by other registrants and thereby maintain
standards within the profession. The power to suspend disciplinary orders,
subject to the registrant’ s satisfactory professional conduct or practiceis aso
likely to be a powerful tool for maintaining standards and protecting the
public.
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Where possible, the provisions of the Bill dealing with the adjudicative
bodies are uniform. For example, al bodies are required to comply with
natural justice but are not bound by the rules of evidence. Also, the notice
requirements and the rights of complainants are the samein each case. The
major differences between the adjudicative bodies are:

the extent of independence from the boards—panels are largely
independent, the tribunal is totally independent

the formality of the processes to be used—which increases in
accordance with the seriousness of the disciplinary matter (ie.
proceedings are most formal before the tribunal)

responsibility for decision making—board and panel decisions are
majority vote; the judge constituting the tribunal decides al
questions of fact and law in tribunal proceedings

the involvement of lawyers in proceedings—parties may only be
represented before the tribunal

aregistrant has the right to elect to have a matter to be dealt with
by the tribunal rather than a panel or the board

whether the proceedings are open to the public—only tribunal
proceedings are open

the disciplinary action that may be taken—refer Table 1

the enforcement of non-compliance with hearing powers—the
tribunal deals with such matters as contempt, boards and panels
deal with such matters as statutory offences

appeal processes

The principal strategies for maintaining public confidence in the
professions and the disciplinary processes are:

statutory clarification of the purpose of the disciplinary process

the involvement of the District Court in the hearing of the most
serious disciplinary matters

the requirement for tribunal proceedings to be open to the public

the new statutory rights conferred on complainants with respect to
the disciplinary process discussed above

the various information dissemination strategies discussed below.
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Dissemination of information regarding disciplinary proceedings

The Bill contains arange of strategiesto ensure the public, the profession
and other relevant entities are informed about the outcome of disciplinary
proceedings. Specifically:

the proceedings of the tribunal are open to the public except for
impairment matters or where the constituting member determines
that there are special circumstances which require the proceedings,
or part of the proceedings, to be closed in the public interest

the Executive Officer of the Office of Health Practitioner
Registration Boards is required to maintain a publicly accessible
record of the decisons and reasons for decisions of all
disciplinary bodies

at the conclusion of disciplinary proceedings, the registrant, the
board, the commissioner and the complainant (if any) must be
informed of the decision and the reasons for the decision. The
disciplinary body also has a discretion to notify any other person
given an attendance notice in respect of the proceeding

at the conclusion of disciplinary proceedings, the board must
notify all interstate regul atory authorities with which the personis
registered of the outcome and may notify various other prescribed
entitieswhere it is satisfied that the entity needs to know and that
doing so will achieve the objectives of the legidation

where adisciplinary body takes disciplinary action (for other than
impairment matters), any conditions or undertakings must be
noted on a publicly accessible register and the details of the
conditions or undertakings must also be recorded (except whereit
isnot in the interests of the users of the registrant's services or the
public to know the details of the conditions). Suspensions must
also be recorded for the period in which they apply and
disciplinary bodies have a discretion to require other disciplinary
actions to be recorded

the boards annual reports must include certain information
regarding complaints, investigations and disciplinary proceedings
undertaken under the Bill
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*  boards also have a general power under the Bill, subject to the
statutory duty of confidentiality, to inform registrants of the nature
and outcome of disciplinary proceedings in newsletters and
reports.

The purposes of informing registrants, the public and other entities (in the
ways described above) areto:

* inform and educate registrants about professional conduct issues
in order to promote high standards of practice and deter
unsatisfactory professiona conduct and practice;

* maintain public confidence in the disciplinary processes and the
health professions; and

e to enable the public to make informed choices regarding
registrants.

*  Management of impaired registrants

The Bill provides an dternative to the disciplinary process to manage
registrants who are impaired (that is, have aphysical or mental impairment,
disability, condition or disorder that detrimentally affects, or is likely to
detrimentally affect, their physical or mental capacity to practise). However,
the impairment provisions do not prevent boards from using the
investigative and disciplinary provisions of the Bill to dea with impaired
registrants, if thisis considered more appropriate. It isintended that where a
registrant’s impairment manifests in conduct which gives rise to serious
complaints from users or their representatives, the investigative and
disciplinary provisions of the legidation will be utilised to protect the public.

A two-stage process is available under the Bill to deal with impaired
registrants. The first stage involves the board informally negotiating an
undertaking with the registrant to manage the impairment. Where the
registrant is unwilling to cooperate with the board or an undertaking cannot
be made, the second stage istriggered. The key feature of the second stage
is the establishment of a health assessment committee, with coercive
powers, to assess the nature and extent of any impairment suffered by the
registrant and advise the board as to any conditions which should be
imposed on the registrant’ s registration to protect the public.

Importantly, under the Bill, all matters which may, if substantiated,
provide grounds for cancellation or suspension of aregistrant’s registration
must be referred to the tribunal for disciplinary proceedings. To deal with
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those situations where aregistrant’ s health may be an issue, the tribunal has
a power to require a board to establish a health assessment committee to
advise the tribunal as to whether the registrant isimpaired. Thisapproach is
essential to maintain public confidence in the model as it provides an
assurance that the most serious allegations of misconduct, even if caused by
an impairment, will be dealt with by an independent adjudicator.

In order to protect the privacy of the registrant, the impairment processis
conducted in private (although in the case of mattersreferred to the tribunal,
the tribunal has the discretion to open the proceedings to the public where it
Isin the public interest to do so) and the complainant is not advised of the
details of any conditions or undertakings entered into. Also, the details of
any conditions or undertakings pertaining to impaired registrants are
generally not recorded on the publicly accessible register. Finally, in order
to encourage self/peer reporting to boards, the information provided to the
commissioner at the conclusion of impairment processesis limited.

Estimated cost for Gover nment implementation

As the Health Practitioner Tribunal is a new jurisdiction for the District
Court, it will have resource implications for the Department of Justice and
Attorney-General. Thetribunal will deal with the most serious disciplinary
matters from all registered health practitioners and will replace the Medical
Assessment Tribunal (in the Supreme Court) which currently hears
disciplinary matters regarding medical practitioners. It isestimated that this
will entail an extra 15 sitting days per annum to deal with disciplinary
matters, plus a further 5-10 days per annum to deal with appeals and
applications for review/reinstatement of registration.

Queendand Heath will meet the structural costs related to the
independent adjudicative bodies (ie. non-judicial meeting feesand expenses,
registry/secretariat costs). It is estimated that the structural costs will be
approximately $245,000 per annum, including the provision of registry
support to the tribunal .

The legidation will have a minor effect on board costs (for example,
boards may need to engage an additional investigator) but these will be
more that offset by Queensland Health funding the non-judicial structural
costs related to the independent adjudicative bodies.
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Consistency with Fundamental L egislative Principles

Aspects of the Bill which raise possible fundamental legidative principles
Issues are outlined below:

*  Immediate suspension

Clause 59, which confers on aregistration board the power to suspend or
impose conditions on the registration of a registrant where it reasonably
believes the registrant poses an imminent risk to the life, health, safety or
welfare of a person and it is necessary to take the action to protect the
person, raises Fundamental Legidative Principles (FLP) issues.

In view of the need for action to be taken immediately, a board is not
required to provide the registrant with an opportunity to be heard before
making its decision under this provision. Itisarguable that the absence of a
requirement to seek submissions is a breach of natural justice. The
provision is defensible on the ground that action may only be taken if there
IS an imminent risk to persons. In these circumstances, seeking
submissions from the registrant will result in an unreasonable delay and
increase the risk of harm to a person or persons. It should be noted that a
board must immediately notify the registrant of its decision under this
provision.

Also, this power has the potential to impact significantly on the livelihood
of a registrant (who could effectively be prohibited from practising).
However, the circumstances under which the power may be used are tightly
defined and the power is essential to ensure the public is protected from
dangerous registrants (or to protect registrants from themselves). It should
also be noted that a board is required to impose the least onerous action
necessary to protect the public.

It should be noted that the registrant has a right of appeal to the tribunal
(constituted by a District Court Judge) and clause 330 specifies that the
tribunal must hear and determine the matter as quickly as possible. In
effect, this means that a registrant could file an appeal immediately after
being issued with a notice under this clause.

*  Consequences of non-cooperation with health assessment
committee

Clause 289 of the Bill specifies that if a registrant fails, without
reasonable excuse, to attend or cooperate with a health assessment when
required to do so, the board may suspend the registrant’s registration until
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(i) they attend and cooperate or (ii) the registrant requires the matter to be
referred to the tribunal and the tribunal stays the suspension or decides the
matter.

While the imposition of a suspension under these circumstances could
impact adversely on the livelihood of aregistrant for an unspecified period,
the provision is defensible on the grounds that a registrant is forewarned of
the consequences of non-compliance and the registrant can elect to have the
matter immediately referred to the tribunal.

This power is necessary as a registrant who is impaired (for example,
through a drug addiction) may be arisk to themselves and their patients. It
is essential for a health assessment to be undertaken on such persons to
determine the extent of their impairment.

*  Board adjudication of disciplinary matters

Division 4 of part 6 of the Bill establishes a scheme which provides
registration boards with responsibility for adjudication of disciplinary
matters regarding registrants. The board also has responsibility under the
Bill for investigating disciplinary matters and determining whether
disciplinary proceedings should be taken. If a board, on hearing a matter,
finds the grounds for disciplinary action have been established, it may
advise, caution, reprimand or enter into an undertaking with the practitioner.

It is arguable that conferring upon the board responsibility for
Investigation, prosecution and determination of disciplinary metters is a
breach of natural justice in that the board, as a party to the disciplinary
proceeding, cannot be an unbiased adjudicator. The approach to thisissueis
defensible on the grounds that the actions which may be taken by the board
arerelatively minor in nature and the registrant may elect to have the matter
heard by the tribunal.

. Board involvement on Professional Conduct Review Panels

Clause 18 provides that, subject to certain limitations, a board member
may be a member of a professional conduct review panel. Under division 5
of part 6, panels have the power to adjudicate on disciplinary matters
regarding registrants. Panels have all the disciplinary powers of a board
(discussed above) and an additional power to order the imposition of
conditionson aregistrant’ sregistration. Such conditions could significantly
impact on the livelihood of the registrant.
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For the reasons outlined above, it is arguable that the involvement of a
board member on a panel is abreach of natural justice (because the board is
a party to the disciplinary proceedings before the panel and the board
member who is on the panel will not be totally disinterested in the
outcome). The approach to this issue is defensible on the grounds that the
majority of panel members are independent of the board; a board member is
ineligible for appointment to a panel if they have previously been involved
inthe investigation of the matter or privy to board deliberations or decisions
about the matter; aboard member cannot be appointed as panel chairperson
and the registrant has the right to opt to have the matter heard by the Health
Practitioner Tribunal—an independent tribunal chaired by a District Court
Judge.

*  Immunity for complainants and others

Clause 387 effectively confers an immunity upon any person who,
honestly and on reasonable grounds, gives information for the purpose of
this Bill (for example, a complainant).

As the boards rely upon complaints and information to trigger the
processes which are used to protect the public, it is essential to remove any
significant deterrents to the making of complaints. It is important to
acknowledge that persons who make complaints under this legislation do
not receive any personal advantage from doing so (for example, they do not
receive compensation for damages). The provision is defensible on the
grounds that if complainants could be sued for defamation or breach of
confidenceit is unlikely that complaints would be made and, consequently,
the public protection objectives of the legidation would be frustrated.

Further, clause 387 provides a restricted immunity. The immunity is
only available for persons giving information to relevant entities for the
purposes of making a complaint or in the course of an investigation or
another purpose under the Bill.

Also, this provision is standard for legislation of thiskind and effectively
mirrors section 135 of theHealth Rights Commission Act 1991.
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Consultation

The issues addressed by this Bill have been the subject of consultation as
part of the Review of Medical and Health Practitioner Registration Acts.
The Review has involved an unprecedented degree of public consultation
over a6 year period. The maor consultation strategies used by the Review
include:

*  Public consultation documents

The following public consultation documents have been rel eased:
Medical Act Information Paper (1993)
*  Maedica Act Discussion Paper (1994)
*  Hedlth Practitioner Registration Acts Discussion Paper (1994)

e Review of Medica and Health Practitioners Registration
Acts—Draft Policy Paper (1996)

In total, over 5000 copies of these consultation documents were
distributed and over 450 submissions were made to the Review. In
addition, the Draft Policy Paper was made available on the Internet and
attracted over 6000 “hits’.

e Public meetings

Public meetings were held in Brisbane, Toowoomba, Maroochydore,
Southport, Cairns and Townsville to discuss issues raised in the Discussion
Papers (1994).

»  Sakeholder advisory groups

Thefollowing groups contributed to the research and policy development
phase of the Review:

* Medical Act Steering Committee (comprising senior public and
private sector medical practitioners, Medical Board members,
representatives of the Australian Medical
Association—Queensland Branch and the Hedth Rights
Commissioner)

e Departmental Advisory Group (comprising registration board
members employed by Queensland Health and the Health Rights
Commissioner)
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In addition, during the research and policy development phase,
consultation was undertaken with:

e public members of the registration boards and the Health Rights
Advisory Council; and

* nominees of all registration boards and peak professiona
associations.

* Intensive consultation with key stakeholders

During 1997, 31 key stakeholders (including registration boards, peak
professional associations and consumer groups) were consulted regarding
issues raised in their submissions on the Draft Policy Paper.

*  Exposure draft of the Bill
In February 1999, nominees of the following key stakeholders were
provided with an Exposure Draft of the Bill to comment on the workability
issues:
*  hedth practitioner registration boards
*  peak health professional associations
e Queendand Consumers Association
*  Brishane Consumers Association
e Queendand Council of Social Service
*  Hedth Rights Commission
*  Medica Assessment Tribunal
* District Court
»  Office of Health Professional Registration Boards
e Queendland Nursing Council
e Queensand Nurses Union
*  United Medica Protection.
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NOTES ON PROVISIONS

PART 1—PRELIMINARY

Division 1—I ntroduction

Clause 1 sets out the short title of the Act.

Clause 2 provides for the Act to commence on a day fixed by

proclamation.

Clause 3 provides for adictionary of certain terms used in the Bill to be

included as a schedule to the Act.

Clause 4 specifies that the Act is part of alegidative scheme consisting
of:

the hedth practitioner registration Acts—Chiropractors and
Osteopaths Act 1979, Dental Act 1971, Dental Technicians and
Prosthetists Act 1991, Medical Act 1939, Occupational
Therapists Act 1979, Optometrists Act 1974, Pharmacy Act 1976,
Physiotherapists Act 1964, Podiatrists Act 1969, Physchologists
Act 1977, Spoeech Pathologists Act 1979—these Acts provide, in
part, for the establishment of registration boards to regulate the
professions. The boards have significant additional functions
under the Health Practitioners (Professional Standards) Act (see
clause 11).

the Health Practitioner Registration Boards (Administration) Act
1999 which is concerned with the establishment of mechanisms
for the provision of administrative support to the registration
boards, including the appointment of the Executive Officer.

the Medical Act and Other Acts (Administration) Act
1966—which provides, in part, for the appointment of inspectors
to enforce the health practitioner registration Acts and various
other matters related to the administration of those Acts.

Clause 5 specifies that the Act is to be read in conjunction with the

Health Rights Commission Act 1991. That Act provides, in part, for
complaints to be made about registered health practitioners; the assessment
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of complaints by the commissioner; consultation between registration
boards and the commissioner in certain circumstances; and the referral of
complaints to boards under certain circumstances.

Division 2—Objects

»  Clause 6 sets out the objects of the Act.

Asdetailed in the Genera Outline section of these Explanatory Notes, the
primary focus of the Bill is the protection of the public. These objects are
very important for guiding those administering the legidation.

Clause 7 sets out the ways in which the objects of the Act are primarily
achieved. The matters listed under this clause are the principal functions,
processes or mechanisms, which enable the objects of the legisation to be
met.

Division 3—Operation of Act

Clause 8 specifiesthat all persons, including the State, are bound by the
Act. However, the State may not be prosecuted for an offence against the
Act.

Division 4—Application of Act to former registrants

Clause 9 providesfor the application of certain parts of the Act to former
registrants (in respect of conduct which occurred while they were
registered). For example, complaints may be made, investigated and
disciplinary proceedings undertaken in respect of former registrants. The
policy objective of this provision is to discourage registrants withdrawing
their registration in order to avoid disciplinary proceedings. An adverse
finding against aformer registrant would be arelevant consideration in any
future applications for registration in Queensland or elsewhere.
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PART 2—ADMINISTRATION

Division 1—Preliminary

Clause 10 summarises the purposes of part 2 of the Act.

Division 2—Boards

Clause 11 specifies the boards functions under this Act. The key
functions are:

the receipt of complaints regarding its registrants

the carrying out of investigations into the professional conduct
and practice of itsregistrants

bringing disciplinary proceedings against its registrants before the
panel or tribunal

the adjudication of the least serious types of disciplinary matters
the management of its impaired registrants

consultation and co-operation with the Health Rights
Commissioner, foreign regulatory authorities (including interstate
regulatory authorities) and other relevant entities in relation to
actions taken against its registrants under this Act

monitoring compliance with the Act (including conditions and
undertakings).

An explanation of these functionsis provided under the clause of the Act
which dealswith the particular function or in the General Outline section of
the Explanatory Notes.

Clause 12 provides that a board may delegate powers under this Act,
other than certain specified powers, to a board member; to the Executive

Officer;

or, with the agreement of the Executive Officer, another

appropriately qualified member of the staff of the office.
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Clause 13 confers on the Minister a reserve power to give a board a
direction in the public interest. However, the provision expressly excludes
the giving of adirection about taking disciplinary action, the suspension of a
registrant’ sregistration or the imposition of conditionson registration. This
provision provides a means for the Minister to seek reports to ensure that
the legidation is being administered appropriately and to give directions as
to how the legislation should be administered. The Minister could also use
this power to require a matter to be investigated. In order to ensure the
Minister exercises the powers under this section appropriately, information
about any direction given to a board must be included in the board’ s annual
report.

Divison 3—Professional conduct review panels

Clause 14 specifies that the functions of professional conduct review
panels are to hear and determine disciplinary matters regarding registrants,
excluding those disciplinary matters which may, if proven, result in the
suspension or cancellation of aregistrant’s registration (such matters must
be dealt with by the health practitioner tribunal). It isintended that a panel
will hear routine disciplinary matters (with minor matters being heard by the
board itself and the most serious matters being heard by the tribunal).

Clause 15 specifies that a panel is to be established by the secretary
giving written notification to the panel members when a disciplinary matter
isreferred by aboard. A panel is not a permanent or ongoing entity, rather
it is established for the hearing of a particular disciplinary matter and it
ceases to exist at the conclusion of the proceedings regarding that matter.

Clause 16 specifies that a panel ceasesto exist when it has performed its
functions or is no longer able to perform the functions for which it was
established. For example, a panel would cease to exist when it decides the
matter referred to it (clauses 200 and 324), when it directs the referral of a
matter to the tribunal or board (clause 178), when aregistrant elects to have
a matter referred to the tribunal (clause 177), when a panel member is
absent and the registrant who is the subject of the proceedings does not
consent to the remaining members continuing to hear the matter (clause
189).
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Clause 17, which must be read in conjunction with clauses 18, 19 and
20, specifies that a panel must comprise at least 3 and not more than 4
members. Whether a panel has 3 or 4 members will be determined by the
secretary having regard to the nature of the disciplinary matter concerned.
In general, it isanticipated that the majority of panelswill be comprised of 3
members.

For all panels, at least 2 members must be members of the registrant’s
profession (ie. amember of the relevant professional panel of assessorsor a
registrant member of the relevant board) and at least 1 member must be a
member of the public panel of assessors.

Where a panel is comprised of 4 members, the fourth person may be a
member of the relevant board (including a member who is a registrant, a
member appointed to represent the interests of users or a lawyer), or the
public panel of assessors, or relevant professional panel of assessors. This
approach provides flexibility to enable, for example, an additional member
of the profession to be involved in the hearing of matters related to clinical
practice issues; an additional member of the public to be involved in the
hearing of matters related to aregistrant’s professional conduct; or alegally
qualified person (ie. board member) to be involved in the hearing of matters
raising complex legal issues.

Within the parameters of these provisions, including such issues as
gender and personal or professional interest, the secretary will choose panel
members on the basis of considerations such as the board's advice, the
curriculavitae provided by the members of the relevant panels of assessors,
the availability and interest of the members and the experience of the
members.

Clause 18 specifies certain restrictions upon membership of the panel,
namely:

* if the registrant is registered in more than one profession, the
relevant professional panel of assessors from which members are
to be selected is the one which corresponds to the board which
commenced the proceedings (for example, if a person is
registered as both a podiatrist and a chiropractor and disciplinary
proceedings are commenced by the Podiatrists Board of
Queendland, the relevant professional panel of assessors would be
the Podiatrists Panel of Assessors)

» if theproceeding istheresult of acomplaint, at least 1 member of
the panel must be the same gender as the complainant
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* the secretary must be satisfied that the members of the panel do
not have a personal or professional connection with the registrant
that may prejudice the fair hearing of the matter.

Clause 19 providesthat, in order to facilitate the selection of members of
the panel, a board is to indicate to the secretary whether the matter raises
issues of aspecialist or technical nature and, if so, the desirable professional
background or skills of the professonal members of the panel. The
secretary must have regard to the board' s advice in selecting the members
of the pandl. Itisanticipated that, in referring adisciplinary matter regarding
a specialist, aboard will recommend a panel comprise at least one member
of the registrant’s speciaity. Also, in referring a matter about a genera
practitioner, a board will generally recommend that at least 1 general
practitioner be included on the pand.

Clause 20 specifies that a board may nominate only one of its members
for appointment to a panel and, if it does so, the secretary must appoint that
person. This section prohibits the nomination of a board member who has
been directly involved in the investigation of the matter (for example, as an
investigator), in order to ensure that the registrant’ sright to afair hearing is
not prejudiced by the appointment of a person who may have a pre-existing
view of the matter. Importantly, aboard is not required to nominate a board
member for appointment to the panel and, in many cases, may choose not
to do so.

Clause 21 specifies that the panel is to be chaired by a member of the
professional panel of assessors chosen by the secretary. The requirement
for a member of the registrant’s profession to chair the panel ensures that
therewill be, in effect, amajority of registrantsfor panel decisions(ie.ina4
person panel the chair has the casting vote—see clause 145).

Clause 22 creates an entitlement for members of the panel to be paid.
The provision is cast in such a way as to enable members to waive
payment.

Clause 23 provides for the Governor in Council to appoint a public
service employee as secretary of the professional conduct review panels. In
order to ensure the independence of the secretary, this provision prohibits
certain persons from being appointed (for example, board members). The
Executive Officer of the Office of Health Practitioner Registration Boardsis
not a public service officer and, consequently, is not qualified for
appointment as secretary.
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Clause 24 specifies the conditions of appointment of the secretary,
including the circumstances under which a person ceases to hold office as
SEcretary.

Clause 25 provides an inclusive list of the secretary’s functions under
this Act.

Division 4—Health Practitioners Tribunal

Clause 26 establishes the Health Practitioners Tribunal.

Clause 27 specifies that all judges of the District Court are, by virtue of
their office, members of the tribunal. This provision also specifies that, for
each matter to be heard, the tribunal is constituted by one of the judges. The
appointment of all judges of the District Court to the tribunal isintended to
ensure matters can be heard expeditiously throughout the entire State. Itis
anticipated that, in practice, some, but not all, of the judgeswill specialisein
this jurisdiction. Clause 213 specifies that the chairperson (ie. the Chief
Judge of the Digtrict Courts) isto allocate cases.

Clause 28 provides that the tribunal may sit in more than 1 place at the
same time. This provison enables a number of matters to be heard
concurrently. The term ”constituting member” (which is defined in the
dictionary) is used throughout the Act to refer to the Judge constituting the
tribunal for a particular matter. Where anumber of matters are being dealt
with concurrently there will be a number of constituting members.

Clause 29 specifies that the Chief Judge of the District Courts is the
chairperson of thetribunal. The chairperson hasresponsibility for allocation
of matters among the members of the tribunal (clause 213), consenting to
rules regarding the tribunal made by the Governor in Council (clause 258),
the issuing of practice directions regarding the procedures of the tribunal
(clause 259) and approval of forms pertaining to the tribunal (clause 397).

Clause 30 specifies the functions of the tribunal. The primary function of
the tribunal is to conduct hearings and make decisions in relation to
disciplinary matters about registrants, including the hearing of appealsfrom
decisions of a panel and applications for review of tribunal decisions. The
tribunal will also hear appeals from decisions to immediately suspend or
impose conditions on registrants under part 4, board decisions under part 7
and certain decisions to suspend, cancel or impose conditions on registration
under part 8. It isanticipated that, in practice, the mgor work of thetribunal
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will involve the adjudication of the most serious disciplinary matters
involving registrants (ie. those which warrant cancellation or suspension of
registration).

Clause 31 gpecifies that, for the purpose of conducting hearings under
this Act, the tribunal is to be assisted by 3 assessors (1 member of the
public panel of assessors and 2 members of the professional panel of
assessors) chosen by the registrar. It should be noted that the assessors do
not need to be involved in directions hearings (clause 217) or where the
tribunal considers it necessary to conduct an urgent hearing and it is not
practicable to involve the assessors.

Within the parameters of clauses 32 and 33, including such issues as
gender and personal or professional interest, the registrar will choose the
assessors on the basis of considerations such as the board’'s advice, the
curriculavitae provided by the members of the relevant panels of assessors,
the availability and interest of the members and the experience of the
members.

Clause 32. Thisprovision specifiescertain restrictionsupon the selection
of assessors, namely:

o if the registrant is registered in more than 1 profession, the
relevant professional panel of assessors from which members are
to be selected is the one which corresponds to the board which
commenced the proceedings (for example, if a person is
registered as a podiatrist and a chiropractor, and disciplinary
proceedings are commenced against the person by the Podiatrists
Board of Queensland, the relevant professional panel of assessors
would be the Podiatrists Panel of Assessors)

e a person cannot be appointed as an assessor if they were a
member of a panel that made a decision in relation to the matter
being heard by the tribunal (this includes a matter where a panel
directs a board to refer it to the tribunal)

* if the proceeding isthe result of acomplaint, at least 1 assessor or
the constituting member must be the same gender as the
complainant

* the registrar must be satisfied that the assessors do not have a
personal or professiona connection with the registrant that may
prejudice the assessor in assisting the tribunal.
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Clause 33 requires the board to indicate to the registrar of the tribunal
whether a matter which has been referred raises issues of a specialist or
technical nature and, if so, the desirable professional background or skills of
the assessors to be selected from the professional panel of assessors. The
registrar must have regard to the board’s advice in selecting the assessors.
It isanticipated that, in referring adisciplinary matter regarding aspecialist,
a board will recommend that at least one of the assessors be a member of
the registrant’s speciality. Also, in referring a matter about a genera
practitioner, a board will generally recommend that at least 1 genera
practitioner be selected as an assessor.

Clause 34 sets out the function and powers of assessors. The function of
an assessor is to advise the constituting member about questions of fact
arising during the hearing. By virtue of clause 227, the assessors do not
decide matters before the tribunal. In order to enable the assessors to
perform their function, the assessors have the power to ask questions of
witnesses and discuss questions of fact with the parties. In practice, the
assessors may also be requested to advise the tribunal on the practicability
of disciplinary orders and review draft decisions prepared by the
constituting member, etc.

Clause 35 creates an entitlement for assessors to be paid. The provision
Is cast in such away as to enable members to waive payment.

Clause 36 provides that the registrar of the tribunal is the registrar of the
Didtrict Court at Brisbane.

Clause 37 providesaninclusive list of the registrar’ s functions under this
Act.

Clause 38 alows the registrar of the tribunal to delegate the registrar’s
powers to another registrar or deputy registrar of the District Court who is
not ajudicial registrar.

Division 5—Panels of assessors

Clause 39 establishes 1 public panel of assessors and 13 professional
panels of assessors (one for each profession which is subject to this Act).
The members of the panels of assessors are eligible to be appointed as the
assessors assisting the tribunal and the members of professional conduct
review panels.
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Clause 40 specifies that the Governor in Council may, by gazette notice,
appoint individuals as members of the panels of assessors. This provision
also specifies that the size of the panel of assessors is to be determined by
the Minister having regard to the likely demand for members and, for the
professional panels, the diversity of the profession. It is anticipated that, in
practice, there will be considerable variation in the size of the professional
panels of assessors reflecting the relative sizes of the professions and the
extent of disciplinary activity.

Clauses 40-41 set out the criteria for appointment to the panels of
assessors, including the circumstances under which a person isineligible for
appointment or disqualified from being a member of a panel. In practice, it
Is anticipated that only well regarded members of the professions will be
appointed to the professional panels of assessors and that appointees to the
public panels of assessors will also be of high standing within the
community.

Clause 42 specifies that the Minister must invite nominations from the
public, registrants and various entities for appointees to the panels of
assessors.  Applicants will be required to demonstrate that they meet the
criteria for appointment and advise of any special skills or experience they
have which isrelevant to the functions of the assessors. The applications of
the persons appointed to the panels of assessors will be used by the
secretary and the registrar in the selection process for panel members and
assessors assisting the tribunal .

Clause 43 gpecifies that members of the panels of assessors are
appointed for up to 5 years.

Clause 44 gpecifies that members of the panels of assessors are
appointed on conditions decided by Governor in Council, except where
otherwise provided for by the Act.

Clause 45 specifies the circumstances under which the office of a
member of a panel of assessorsis vacated.
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PART 3—COMPLAINTS

Division 1—Preliminary

Clause 46 sets out the purposes of part 3, namely:

»  to provide for complaints to be made to boards about registrants
and former registrants

*  to state how acomplaint must be made
*  to state how complaints must be dealt with under this Act.

Division 2—Making a complaint

Clause 47 specifies that any entity may make a complaint regarding a
registrant. Section 36 of the ActsInterpretation Act 1954 defines “entity” to
include a person and an unincorporated body. “Person” is defined to
include an individua and a corporation.

Clause 48 specifies that a complaint may be made to a board about any
aspect of the conduct or practice of a registrant or another matter which
appearsto constitute grounds for disciplinary action under clause 124. This
includes unsatisfactory professional conduct and impairment (as defined in
the dictionary), non-compliance with this Act or a health practitioner
registration Act or other Act related to the practice of the profession and a
conviction of an indictable offence.

Also, this provision specifies that a complaint may be made to a board
about any matter for which a complaint may be made under section 58 of
the Health Rights Commission Act 1991. By virtue of clause 434, which
amends section 58 of the Health Rights Commission Act 1991, the grounds
for complaint to a board and the commission will effectively be the same.

Clause 49 specifies that complaints must be made in writing and contain
the particulars of the allegations. It should be noted that the boards have a
general power under clause 63 to undertake an investigation without a
complaint. If information was provided orally to aboard or board member,
the board could carry out an investigation under that section.
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Clause 50 specifies that an entity making a complaint must provide the
board with their name and address and other identifying information
required by the board. However, the board may accept a complaint which
does not meet these requirementswhereit believesit isin the public interest
to do so. If the board accepts a complaint in the public interest, the board
must disclose the reasons for accepting the complaint to the registrant. The
disclosure to the registrant will generally occur when the registrant is
informed of the action taken (for example, a decision to investigate, notice
of hearing, etc).

Division 3—How complaints are dealt with

Clause 51 specifies how complaints made by users or entities acting on
behalf of users are to be dealt with by aboard. In general, complaints made
by users or their representatives are to be immediately referred to the
commissioner. However, where aboard considersit isin the public interest
to do so, it may seek the commissioner’s agreement to retain the complaint
and take a prescribed statutory action (for example, investigate the
complaint, start disciplinary proceedings). If the board retainsthe complaint
it must provide the commissioner with a copy of the complaint. It should
also be noted that section 144 of the Health Rights Commission Act
prohibits the commission from accepting complaints regarding incidents
which arose before the commencement of the Health Rights Commission
Act on 1 July 1992 (unless the complainant became aware of the subject
matter of the complaint within the preceding 12 months). Consequently, the
board does not have to refer such complaints to the commissioner.

Clause 52 gpecifies the effect of referring a complaint to the
commissioner. This provision also authorises a board to give the
commissioner information, comments and recommendations relating to the
complaint and the registrant against whom the complaint was made.

Clause 53 specifies how third party complaints (ie. complaints other than
those made by users or entities acting on behalf of users), user complaints
about incidents before the commencement of the Health Rights
Commission Act 1991, and complaints referred by the Health Rights
Commissioner, are to be dealt with by aboard. This provision requires the
board to consider the complaint and take a prescribed statutory action (for
example, investigate the complaint, start disciplinary proceedings). Inorder
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to ensure that the commissioner can fulfil the function of overseeing the
health system, copies of these complaints must also be provided to the
commissioner.

Clause 54 gspecifies the circumstances under which a complaint
mentioned in clause 53 must or may be rejected by a board. These include
complaints that:

* aretoo old to be investigated or otherwise dealt with (however,
complaints which the board believes may provide grounds for
cancellation or suspension of registration cannot be rejected under
this section)

. arefrivolous, vexatious or trivial

*  have dready been adequately dealt with by the board or another
appropriate entity

» relateto aperson who isno longer registered.

This provision also specifies that, despite rgecting a complaint, the
complaint may, if substantiated, be taken into account at alater time as part
of apattern of conduct or practicethat may result in disciplinary action. Itis
important to emphasi se that only complaints which can be substantiated will
form the basis for disciplinary proceedings.

Section 74 of the Health Rights Commission Act 1991 provides the
criteria for the regjection of complaints referred to the commissioner under
clause 51 of this Bill.

Clause 55 specifiesthat the board must notify the complainant, registrant
and the commissioner of adecision to reject acomplaint within 14 days and
state the reasons for the decision.

Clause 56 provides that a board may seek further information from the
complainant or require a complaint or further information to be confirmed
by statutory declaration. However, this power cannot be used where the
complaint is required to be referred to the commissioner under clause 51
because such complaints must be referred without delay and the
commissioner has an equivalent power under sections 64 and 65 of the
Health Rights Commission Act 1991.

Clause 57 provides a board with a discretion to continue to deal with a
complaint which has been withdrawn by the complainant. In deciding
whether to start or continue to deal with a complaint which has been
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withdrawn, the board must have regard to the objects of the Act and the
grounds for disciplinary action. It is anticipated that, subject to clause 54
(which sets out the circumstances for regjection of complaints), a board will
continue to deal with all complaints which suggest grounds for disciplinary
action.

PART 4—IMMEDIATE SUSPENSION OF
REGISTRANTSOR IMPOSITION OF CONDITIONS
ON THEIR REGISTRATION

Clause 58 specifies that the purpose of this part is to give boards the
power to effectively respond to imminent threats posed by registrantsto the
life, health, safety or welfare of a person or class of persons.

Clause 59 provides a board with the power to suspend or impose
conditions on a registrant at any time where it reasonably believes it is
necessary to do so to protect thelife, physical or psychological health, safety
or welfare of aperson or class of persons. This power also applieswhere a
registrant poses a risk to themselves. Where a board acts under this
provision, it must immediately give notice to the registrant and investigate
the matter or refer it to the tribunal for hearing. If the board investigates the
matter and decides to take action it must, under clause 118, refer it to the
tribunal for hearing. This provision aso sets out the circumstances under
which the order ceasesto apply.

The powers available under this section are reserve powers which will
only be invoked where a board reasonably suspects there is a need to take
immediate action to protect a person. However, it is not necessary for a
board to have conclusive evidence of imminent risk to exercise this power.
The power may be invoked at any time (for example, on receipt of a
complaint, du