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NATIVE TITLE (QUEENSLAND) STATE
PROVISIONS AMENDMENT BILL(No.2)

1998

EXPLANATORY NOTES

Title of the Bill
Native Title (Queendand) Sate Provisions Amendment Bill (No.2) 1998

Policy Objectives of the Bill

The policy objectives of the Bill are:

To implement stage two of the Premier’ s Native Title Strategy by
providing for the establishment of a ssimple, straight forward and
workable mechanism to deal with future acts which might affect
native title with respect to mining.

To take advantage of sections 43A and 43 of the Native Title Act
1993 (Cwilth) to provide for Alternative State Provisions to the
right to negotiate under the Native Title Act 1993 (Cwilth).

To take advantage of the provisions of sections 26A and 26B of
the Native Title Act 1993 (Cwlth) so that certain acts, approved by
the Commonwealth Minister may be exempted from the right to
negotiate and to make provisions for the established of approved
opal and gem mining areas.

To make minor amendments to the Native Title (Queensland) Act
1993 to reflect the Native Title Act 1993 (Cwlth).

Achieving the Policy Objectives of the L egislation

The proposed |egislation achieves these policy objectives by:

Amending the Mineral Resources Act 1989 to insert new Parts
12 to 18 which insert native title provisions that must be complied
with, before the grant of tenure can be issued or exercised, where
native title may exist. These new Parts take advantage of sections
43A and 43 of the Native Title Act 1993 (Cwlth) and when
approved by the Commonwealth will provide the Alternative
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State Provisions to the Right to Negotiate under the NativeTitle
Act 1993 (Cwilth).

Amending the Mineral Resources Act 1989 to provide that the
Commonwealth Minister could make a determination under
section 26A that certain acts (the creation or variation of aright to
mine, where the right created or varied is aright to explore or a
right to prospect) can be approved exploration acts and not attract
the Right to Negotiate under the Native Title Act 1993 (Cwilth).

Amending the Mineral Resources Act 1989 to provide that the
Commonwealth Minister could make a determination under
section 26B that certain acts (the creation or variation of rights to
mine, where the rights as so created or varied are rights to mine
gold or tin in surface alluvium) can be an approved gold or tin
mining acts and not attract the Right to Negotiate under the Native
Title Act 1993 (Cwith).

Amending the Mineral Resources Act 1989 to enable areas
approved by the Commonwealth Minister as approved opal or
gem mining areas to be prescribed under the Mineral Resources
Act 1989. This will ensure that mining tenures with certain
conditions created within these approved areas will be exempt
from the Right to Negotiate.

Amending the Fossicking Act 1994 to provide that fossicking
permits cannot be granted on land in which there is an approved
determination of nativetitle. This allows fossicking permitsto be
issued as ailow impact future acti under the Native Title Act 1993
(Cwlth). However, provision is made to enable fossicking acts to
be subject to indigenous land use agreements where there has
been an approved determination of nativetitle.

Amending the Native Title (Queensland) Act 1993 to reflect that a
law of the State may confirm any existing public access to and
enjoyment of stock routes (Native Title Act 1993 (Cwlth)
s.212(2)(da)) and to remove one of the stated objects of the
Native Title (Queensland) Act 1993 in light of the repeal of the
provisions that allowed the creation of a Queensland Native Title
Tribunal and to remove the onerous requirement that the
Commonwealth Native Title Act be attached to the Native Title
Act 1993 (Cwlth) when that Act isreprinted.
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Administrative Cost

The administrative cost to Government, as a result of the Bill, will be
those costs associated with the tribunal undertaking its activities with respect
to native title issuesin accordance with the new procedures provided by the
amendments. There will also be costs to Government as it is required to
participate in some of the consultation and negotiation provisions of the Bill.
These short term costs will be offset in the medium to long term by the
revenues which will flow to the State from the resulting resource
development and associated employment opportunities.

Fundamental L egidative Principles

The Bill is consistent with the fundamental legidative principles
contained in section 4 of the Legisative Sandards Act 1992. Section 4
requires that legislation has sufficient regard to:

(&) rightsand liberties of individuas; and
(b) theinstitution of Parliament.

With respect to the rights and liberties of individuals, section 4(3)(a) of
the Legidlative Sandards Act 1992 provides that one of the fundamental
legidative principles is whether legislation makes rights and liberties, or
obligation, dependent on administrative power only if the power is
sufficiently defined and subject to appropriate review. The Bill clearly and in
detail sets out the procedures that must be complied with and the factors that
the tribunal must take into account when considering objections and
determining compensation in respect to the new provisions.

Further, section 4(3)(i) of the Legidative Standards Act 1992 provides
that one of the fundamental legidative principles is whether legislation
provides for the compulsory acquisition of property only with fair
compensation. The Bill does not provide for compulsory acquisitions. In
any event the Bill is consistent with this principle as it ensures that
compensation is payable on just terms to native title holders to the extent
that their native title has been affected.

Lastly, section 4(3)(j) of the Legidative Standards Act 1992 provides that
one of the fundamental legislative principles is whether legislation has
sufficient regard to Aboriginal tradition and Island custom. The Bill reflects
the provisions of the scheme provided by the Native Title Act 1993 (Cwlth)
for the recognition and protection of nativetitle rights and interests ensuring
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that native title claimants have the right to be notified, consulted and object
to certain impacts on native title on land where native title may exist
consistent with the Commonweal th requirements.

With respect to whether the legislation has sufficient regard to the
institution of Parliament, the Bill is consistent with fundamental legidative
principles as the Bill does not allow for the delegation of legislative power,
does not authorise the amendment of the Act other than by an Act and does
not restrict, in any way, the scrutiny of any delegated legislative power by
the Legidative Assembly.

Consultation

Consultation has occurred with Commonwealth officers and the
following State Departments:

*  the Department of the Premier and Cabinet;
»  the Department of State Devel opment;

e the Department of Mines and Energy; and
*  the Department of Natural Resources.

Consultation has aso occurred with representatives from indigenous,
pastoral, agricultural and mining interests through the Native Title Working
Group.

NOTES ON CLAUSES

Part 1—Preliminary

Clause 1 of the Bill sets out the short title of the proposed Act.

Clause 2 of the Bill provides that the Act will commence on a day to be
fixed by proclamation.
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Part 2—Amendment of Fossicking Act 1994

Clause 3 of the Bill provides that part 2 will amend the Fossicking Act
1994. The amendments of the Fossicking Act 1994 provide that the Act
does not apply to land over which there is an approved determination of
native title unless there is an indigenous land use agreement registered
which allows for fossicking over that land or waters. The purpose of this
amendment isto allow fossicking permits under the Fossicking Act 1994 to
meet the definition of low impact future act under the Native Title Act 1993
(Cwlth).

Clause 4 of the Bill removes a footnote in relation to the definition of
owner which is no longer appropriate in light of the amendment.

Clause 5 of the Bill replaces section 11 and provides that fossicking
interests cannot be granted over an area subject to an approved
determination unless the fossicking interest is subject to an indigenous land
use agreement.

Part 3—Amendment of the Mineral Resources Act 1989

Clause 6 of the Bill provides that Part 3 amends the Mineral Resources
Act 1989

Clause 7 of the Bill inserts into existing section 5 of the Mineral
Resources Act 1989 additional definitions.

Clause 8 of the Bill inserts into existing section 25 of the Mineral
Resources Act 1989 new subsection 5.

Clause 9 of the Bill inserts new Parts 12 through to 18 inclusive into the
Mineral Resources Act 1989.

Part 12—I ntroduction to Native Title Provisions

Part 12 inserts definitions for the native title provisions contained in new
Parts 12 to 18. In particular it provides that words and expressions that are
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used in the Native Title Act 1993 (Cwlth) and in Parts 12 to 18 have the
same meaning as they have in the Native Title Act 1993 (Cwlth).

Part 12 aso confirms that certain decisions made in relation to acts to
which the native title provisions apply are judicially reviewable under the
Judicial Review Act 1991 to ensure compliance with section 43A(4)(f) of
the Native Title Act 1993 (Cwilth).

Part 12 explains that the native title provisions state additional
requirements that apply for the granting, variation or renewal of various
mining tenures on land which native title has not been extinguished. Those
additional requirements only apply if the right to negotiate would be
triggered under the Native Title Act 1993 (Cwlth), and the mining tenure is
not an act excluded from the right to negotiate under section 26(2) of the
Native Title Act 1993 (Cwlth).

Part 13—Native Title Provisionsfor Prospecting Permits

Division 1—Preliminary

The purpose of Part 13 isto state the additional requirements that apply
for the granting of alow impact prospecting permit and the exercise of the
entitlement under a low impact prospecting permit to enter non-exclusive
land.

Part 13 does not apply to a prospecting permit if there is a registered
indigenous land use agreement in relation to the area which meets the
specified requirements.

This Part also appliesto a prospecting permit in an approved opal or gem
mining area where the proposed prospecting permit is not an act excluded
from the right to negotiate provisions because it is located within an
approved opal or gem mining area.

Division 2—Notification requirements

Division 2 outlines the notification requirements which must be observed
including time constraints and the contents of the notice. Notice must be
given at least 14 days before consultation.
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Division 3—Consultation requirements before entry

This Division provides that a permit holder must consult with each native
title notification party. Such consultation is not required if the native title
notification party has provided the holder with awritten notice that the party
does not wish to be consulted. The Division outlines the mandatory
consultation requirements between the permit holder and native title
notification parties.

The consultation period is for a maximum period of 14 days but the
parties may mutually agree to extend or reduce the consultation period. The
parties can, during this period, seek assistance in mediation through the
mining registrar.

The permit holder must, as soon as possible, give written notice to the
mining registrar as to the content and outcome of the consultation process.
Upon the holder giving notice to the mining registrar, the holders
obligations for consultation will be taken to have been complied with.

NB: Refer to flow chart A.

Part 14—Native Title Provisonsfor Mining Claims
Division 1—Preliminary

The purpose of Part 14 is:

* to state additional requirements applying for the granting or
variation of a mining clam to mine gold or tin in surface
aluvium in order to provide a basis for a determination by the
Commonwealth Minister under section 26B of the Native Title
Act 1993 (Cwilth).

»  to state additional requirements applying for the granting of other
mining clams to provide aternative provisions in order to

provide a basis for a determination by the Commonweslth
Minister under sections 43 and 43A of the Commonwealth
Native Title Act.

»  toprovidefor renewals of mining claims.
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Division 2—Surface Alluvium (gold or tin) mining claims
Subdivision 1—Preliminary

ThisDivision states additional requirementsthat apply for the granting of
a proposed surface alluvium (gold or tin) mining claim over non-exclusive
land under Part 2.

Subdivision 2—Notification requirements and right to be heard

Subdivision 2 sets out the requirements for the written notice.

Subdivision 3—Consultation requirements

Subdivision 3 provides that:

* the applicant must consult with the other consultation parties
unless the other party gives written notice that the party does not
wish to be consulted.

*  the purpose of the consultation is to minimise the impact of the
mining clam in relation to the land and waters and to
acknowledge areas of particular significance to native title holders.

Provision is made in the Subdivison for mediation during the
consultation period. Mediation may be sought by the parties on request to
the mining registrar.

Written notice must be given to the mining registrar regarding the
outcome of the consultation process and details of any agreement reached.

Subdivision 4—Hearing requirements

Subdivision 4 provides for hearing requirements if a consultation
agreement has not been reached or a native title notification party has not
waived their right to be heard. The mining registrar must fix a day for the
tribunal to hear any objections to the application and must not grant an
application for amining claim without a hearing.
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The tribunal must take all reasonable steps to ensure the hearing of the
application is finished within 3 months or as soon as practicable. If the
consultation parties seek mediation the tribunal may provide mediation or
order further consultation.

Subdivision 5—Notice of grant

The holder of the mining claim must give notice of the grant to each
other consultation party within 28 days after the holder receives notice of the
grant.

NB: Seeflow chart B.
Division 3—Other mining claims on alternative provision areas

Division 3 states additional requirements that apply for the granting of
mining claims on aternative provision areas if the grant is an act to which
the right to negotiate provisions apply and the grant is not excluded from the
right to negotiate provisions under section 26(2) of the Native Title Act 1993
(Cwlth).

If the proposed mining claim is over land that includes both alternative
provision area land and non-exclusive land other than land within an
aternative provision area the applicant may follow the procedures in
Division 4 for the entire mining claim, rather than invoke the provisions of
both Division 3 and Division 4 on the respective areas.

The Division explains that for mining claims on aternative provision
areas, the process contained in Part 17 Division 3 applies as adapted for
mining claims under Part 4.

Division 4—Other mining claims not on alternative provision areas

Division 4 states additional requirements that apply for the granting of
mining claims on non exclusive land other than land within an aternative
provision area. If the grant is an act to which the right to negotiate
provisions apply and the grant is not excluded from the right to negotiate
provisions under section 26(2) of the Native Title Act 1993 (Cwlth).
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The Division explains that the process contained in Part 17 Division 4
applies. This process applies as adapted for mining claims under Part 4.

Divison 5—Renewals of mining claims
This Division provides for renewals of mining claims.
Division 6—Requirements for subsidiary approvals

Divison 6 outlines the Divisions that must be complied with for
subsidiary approvals.

Part 15—Native Title Provisionsfor Exploration Permits
Division 1—Preliminary

The purpose of Part 15 isto state additional requirements that apply for:

* thegranting of alow impact exploration permit and the exercise
of the entitlement to enter non-exclusive land.

» thegranting or variation of ahigh impact exploration permit over
non-exclusive land.

» the variation of an exploration permit granted over exclusive
tenure to include non- exclusive land.

» therenewal of exploration permits.

This Part applies to the grant of the exploration permit in an approved
opal or gem mining area only if under section 26C(1A) of the NativeTitle
Act 1993 (Cwilth) the grant is not an act excluded from the application of the
right to negotiate provisions. This Division defines low and high impact
exploration activity.

Division 2—L ow impact exploration permits

Subdivision 1—Preliminary

The Division states additional requirements for the granting of a
proposed low impact exploration permit for non-exclusive land.
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Subdivision 2—Noatification requirements

Subdivision 2 prescribes notification requirements in respect to
applications for low impact exploration permits.

The applicant must give written notice of an intention to lodge an
application to each native title notification party and the mining registrar.
Clear time limits for provision of the notice and the requisite contents are
provided in Subdivision 2.

Subdivision 3—Consultation requirements before entry

The Subdivision provides that the permit holder must consult with each
native title notification party prior to entry on the land except where that
party has provided written notice that further consultation is not required.

The purpose of consultation is to minimise the impact of the permit
holders entry onto the land and to comply with section 26A(7) of the Native
Title Act 1993 (Cwlth). A written notice must be provided by the permit
holder to the mining registrar in respect to the content and the outcome of
the consultation.

The Subdivision provides for a consultation period. Mediation can be
sought by the parties to the consultation from the mining registrar.

NB: Refer to flow chart A.

Division 3—High impact exploration permits on alternative provision
areas

Subdivision 1—Preliminary

This Subdivision states how Division 3 relates to the additional
requirements that apply to the granting of a high impact exploration permit
for an aternative provision area and provides definitions for the Division.

Subdivision 2—Notification requirements and right to be heard

There is a requirement that the applicant must notify al native title
notification parties about the proposed high impact exploration permit. The
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application notice must be in writing and must be given within 14 days of
the applicant being notified of the Minister’s decision of the amount of
security to be deposited if the permit is granted.

Theapplication notice requirementsprovidethat nativetitle partieshavea
right to object to the granting of the proposed permit so far asit affectstheir
native title rights and interests.

The applicant must, within 1 month of being notified of the Minister’s
decision, give the mining registrar a statutory declaration declaring that the
applicant has given an application notice. The mining registrar may fix a
further period for giving notice if it is considered an application notice has
not been given in accordance with the Subdivision.

NB: Refer to flow chart C.

Subdivision 3—Consultation and mediation

Subdivision 3 sets out the consultation requirements with the aim of
achieving an agreement. Mediation may be requested.

Subdivision 4—Hearing of objections and tribunal’ s decision

Subdivision 4 provides that where agreement has not been obtained
through consultation and mediation, objections must be heard by the
tribunal. The Subdivision also outlines what the tribunal must do in
considering the objections and prescribes when the Minister may overrule
the tribunal’ s decision.

Division 4—High impact exploration permits not on alternative
provision areas

Division 4 outlines the requirements for an application for the granting of
a high impact exploration permit not on alternative provision aress. It
provides that Part 17 Division 4 applies as adapted for Part 5.
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Division 5—Renewals of exploration permits

This Division sets out the additional requirements for an application to
renew an exploration permit.

Division 6—Requirements for subsidiary approvals

This Division allows the variation of the conditions for high impact
exploration activities and to vary the conditions of exploration permits to
allow further exploration on non-exclusive land.

Part 16—Native Title Provisonsfor Mineral Development
Licences

Division 1—Preliminary

The purpose of Part 16 isto state additional requirements that apply for:

» thegranting of alow impact mineral development licence and the
exercise of the entitlement to enter non-exclusive land.

» thegranting or variation of a high impact exploration permit over
non exclusive land.

» the variation of the conditions that alow for high impact
exploration activity on alow impact mineral development licence
Inasection 43 or 43A area.

* therenewa of mineral development licences.

Division 2—L ow impact mineral development licences

Subdivision 1—Preliminary

ThisDivision states additional requirementsthat apply for the granting of
aproposed low impact mineral development licence for non-exclusive land.
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Subdivision 2—Noatification requirements

Subdivision 2 prescribes notification requirements in respect to
application for low impact mineral development licences.

The applicant must give written notice of an intention to lodge an
application to each native title notification party and the mining registrar.
Clear timelimitsfor provision of the notice and the requisite contents of the
notice are provided.

Subdivision 3—Consultation requirements before entry

The Subdivision provides that the licence holder must consult with each
native title notification party except where that party has provided written
notice that further consultation is not required.

The purpose of consultation is to minimise the impact of the licence
holders entry onto the land and to comply with section 26A(7) of the Native
Title Act 1993 (Cwilth). A written notice must be provided by the licence
holder to the mining registrar in respect to the content and the outcome of
the consultation.

The Subdivision provides for a consultation period. Parties to the
consultation may request mediation from the mining registrar.

NB: Refer to flow chart A.

Division 3—High impact mineral development licences on alternative
provision areas

Subdivision 1—Preliminary

This Subdivision states how Divison 3 relates to the additional
requirements that apply for the granting of a high impact mineral
development licence for an alternative provison area and provides
definitions for the Division.
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Subdivision 2—Noatification requirements

Thereisamandatory requirement that the applicant must notify all native
title notification parties about the proposed high impact mineral
development licence. The notice must be in writing and must be given
within 14 days of the applicant being notified of the Minister’s decision of
the amount of security to be deposited if the permit is granted.

The application notice requirements are set out clearly in the Subdivision
and providefor the nativetitle partiesto have aright to object to the granting
of the proposed high impact mineral development licence so far asit affects
their nativetitle rights and interests.

The applicant must, within 1 month of being notified of the Minister's
decision, give the mining registrar a statutory declaration declaring that the
applicant has given an application notice. The mining registrar may fix a
further period for giving notice if it is considered an application notice has
not been given in accordance with the Subdivision.

Subdivision 3—Consultation and mediation

Subdivision 3 sets out the consultation requirements with the aim of
achieving an agreement.

NB: Refer to flow chart C.

Subdivision 4—Hearing of objections and tribunal’ s decision

Subdivision 4 provides that where agreement has not been obtained
through consultation, objections must be heard by the tribunal. The
Subdivision also outlines what the tribunal must do in considering the
objections and prescribes when the Minister may overrule the tribuna’s
decision.
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Divison 4—High impact mineral development licences not on alternative
provision areas

Division 4 provides that the applicant for the granting of a high impact
mineral development licence for non-exclusive land which is not an
aternative provision area must comply with Part 17 Division 4 of the
Mineral Resources Act 1989 to the greatest practicable extent.

Division 5—Renewals for mineral development licences

This Division provides for the additional requirements that apply for a
renewal of amineral development licence.

Division 6—Requirements of subsidiary approvals

Division 6 provides the requirements for subsidiary approvals. The
Division sets out those Divisions with which the application must comply
for variations of the mineral development licences.

Part 17—Native Title Provisionsfor Mining L eases
Division 1—Preliminary

The purpose of Part 17 is:

* to state additional requirements to provide the basis for a
determination of the Commonwealth Minister under section 26B
of the Native Title Act 1993 (Cwlth) that mining leases for surface
aluvium (gold or tin) are excluded from the right to negotiate.

* to state additional requirements relating to other mining leases,
which are intended as alternative provisions under sections 43A
and 43 of theNative Title Act 1993 (Cwilth).

* to provide for renewals of mining leases and subsidiary
approvals.
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Division 2—Surface alluvium (gold or tin) mining leases
Subdivision 1—Preliminary

Subdivision 1 provides the definitions for this Division.

Subdivision 2—Notification requirements and right to be heard

Subdivision 2 provides that the applicant must give written notice of an
intention to lodge an application for a surface aluvium (gold and tin)
mining lease to each native title notification party and to the mining
registrar. The notice provides atime frame for the giving of the notice and it
specifiesthe contents of that notice. Each nativetitle notification party hasa
right to be heard by the tribunal.

Subdivision 3—Consultation requirements

This Subdivision providesfor:

» consultation between the applicant and each other consultation
party, but the applicant is not required to consult if the other party
gives written notice that the party does not wish to be consulted.

*  the purpose of the consultation is to minimise the impact of the
mining leases in relation to the land and waters and in relation to
site protection and avoidance, accessto land and rehabilitation.

The parties may ask the mining registrar to hold a conference for
mediation about the application.

The applicant must provide a consultation result notice.

Subdivision 4—Hearing requirements

This Subdivision provides for hearing requirements if agreement has not
been reached or the native title notification parties have not waived their
right to be heard.

The mining registrar must fix a day for the tribuna to hear the
application.
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The tribunal may, on request from the consultation parties, provide
mediation about issues in dispute or order further consultation on conditions
it seesfit.

In making its recommendations to the Minister the tribunal must take
into account the consultation matters and any issues agreed between the
consultation parties.

The Subdivision requires the tribunal to take all reasonable steps to
ensure that the hearing for the application is finished within 3 months from
when consultation parties were notified of the hearing or as soon as
practicable under this Act.

NB: Refer to flow chart B.

Subdivision 5—Notice of Grant

If the Governor in Council grants a surface aluvium (gold or tin) mining
lease over non-exclusive land the holder of the lease must give written
notice of the grant to each other consultation party for the application. The
notice must be given within 28 days after the applicant receives notice of the
grant.

Division 3—Other mining leases on alternative provision areas

Subdivision 1—Preliminary

The purpose of Division 3 is to provide additional requirements that
apply for the granting of a proposed mining lease under Part 7 if the
proposed mining lease is over land that is an alternative provisions area.

Notwithstanding the above, an applicant may elect to comply with the
requirements of Division 4 for a mining lease on an aternative provision
area. If the applicant chooses to do so, Division 4 will then apply and the
applicant must explain in the notice given under Subdivision 2 of Division 4
that the applicant has made this election.

The Subdivision provides definitions for the Division and registration.
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Subdivision 2—Notification and registration requirements

The applicant must give written notice and public notice about the
proposed mining leaseto al nativetitle notification parties 3 months before
the mining lease application is made, or within 28 days after the certificate
of application isendorsed by the mining registrar. The applicant must givea
statutory declaration proving compliance with the notice requirements.

Registered native title parties are existing registered native title bodies
corporate and registered native title claimants, and persons who become
registered nativetitle partiesby filing anativetitle determination application
in the Federal Court within 3 months of the notice and have that claim
registered within afurther month.

The Subdivision provides for an ending of additional requirements if
ether
» there are no registered native title parties for the non-exclusive
land.

*  registered native title parties certify that they do not object to the
grant and do not wish to be consulted about it.

Subdivision 3—Consultation and negotiation

The parties to the consultation and negotiation required under this
Subdivision are the applicant, the registered nativetitle partiesand the State.
If the State and all other consultation and negotiation parties agree, the State
may cease to be a consultation and negotiation party or take aparticular role
in the process.

The consultation and negotiation period is 3 months.

The consultation and negotiation parties must consult and negotiate with
aview to obtaining the agreement of each of the registered native title parties
to the granting of the proposed mining lease and any conditions to be
complied with by the parties if the lease is granted. Further, the applicant
must consult the registered nativetitle parties about ways of minimising the
impact of the proposed lease on registered native title rights and interests.
The registered native title parties must also consult the other parties about
the impact of the project on registered native title rights and interests. There
are guidelines for both registered native title party and applicant
consultation.
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An objection to the proposed mining lease may be lodged at any time
during the consultation and negotiation period by a registered native title

party.
Any consultation and negotiation party may ask for mediation.

If anegotiated agreement is obtained, the parties must lodge a certificate
with the mining registrar and must give a copy of the certificate to the
tribunal.

Subdivision 4—Referral and native title issues decision

If the consultation and negotiation period has ended and a negotiated
agreement has not been obtained a party may refer the native title issuesto
thetribunal. The parties may continue to negotiate or to mediateto achievea
negotiated agreement before the native title issues decision is made by the
tribunal.

The hearing will be combined with the ordinary hearing under Part 7 of
the application and objections from ordinary title holders.

Subdivision 5—Requirements for combined hearing

Subdivision 5 outlines the requirements for a combined hearing and sets
out the consequences of consultation and of failure to comply with
Subdivision 3.

The native title issues decision is either that the proposed mining lease
may be granted, granted subject to certain conditions, or that it should not be
granted. It may include conditions that an amount is to be held in trust for
compensation, but may not include a condition that has the effect that a
registered native title party is entitled to payments worked out by reference
to profits etc.

The Minister may overrule a native title issues decision only in certain
circumstances, including that it isin the interests of Queendand.

The native title issues decison must be followed in the overdl
recommendation to the Minister.
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The Subdivision sets out the matters that must be taken into account by
the tribunal in making its decision on native title issues.

The tribunal must take all reasonable steps to ensure that its decision on
native title issues is made within 4 months.

NB: Refer to flow chart D.

Divison 4—Other mining leases not on alternative provision areas

Subdivision 1—Preliminary

The purpose of Division 4 is to provide additional requirements that
apply for the granting of a proposed mining lease under Part 7.

The additiona requirements do not apply to the extent that the non-
exclusive land is an alternative provision area, unless the applicant has
chosen to carry out the requirements of this Division on land that is an
alternative provision area.

Subdivision 2—Notification and registration requirements

The applicant must give written notice and public notice about the
proposed mining lease to all native title notification parties 3 months before
the mining lease application is made, or 28 days after the certificate of
application is endorsed by the mining registrar. The applicant must give a
statutory declaration proving compliance with the notice requirements.

Registered native title parties are existing registered native title bodies
corporate and registered native title clamants, and persons who become
registered nativetitle partiesby filing anativetitle determination application
in the Federal Court within 3 months of the notice and have that claim
registered within a further month.

The Subdivision provides for an ending of additional requirements if
ether:

there are no registered native title parties for the non-exclusive
land.
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registered native title parties certify that they do not object to the
grant and do not wish to be consulted about it.

Subdivision 3—Consultation and negotiation

The parties to the consultation and negotiation required under this
Subdivision are the applicant, the registered nativetitle partiesand the State.
If the State and all other consultation and negotiation parties agree, the State
may cease to be a consultation and negotiation party or take aparticular role
in the process.

The consultation and negotiation period is 3 months. The consultation
and negotiation parties must consult and negotiate in good faith with aview
to obtaining the agreement of each of the registered nativetitle partiesto the
granting of the proposed mining lease and any conditions to be complied
with by the partiesif the lease is granted. Further, the applicant must consult
theregistered nativetitle parties about ways of minimising theimpact of the
proposed lease on registered native title rights and interests. The registered
nativetitle parties must also consult the other parties about the impact of the
project on registered nativetitlerights and interests. There are guidelinesfor
both registered native title party and applicant consultation.

Any consultation and negotiation party may ask for mediation.

If anegotiated agreement is obtained, the parties must lodge a certificate
with the mining registrar and must give a copy of the certificate to the
tribunal.

An objection to the proposed mining lease may be lodged at any time
during the consultation and negotiation period by a registered native title

party.

NB: Refer to flow chart E.

Subdivision 4—Referral and native title issue decision

If the consultation and negotiation period has ended and a negotiated
agreement has not been obtained a party may refer the native title issuesto
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thetribunal. The parties may continue to negotiate or to mediateto achievea
negotiated agreement before the native title issues decision is made by the
tribunal.

The hearing will be combined with the ordinary hearing under Part 7 of
the application and objections from ordinary title holders.

Subdivision 5—Requirements for combined hearing

Subdivision 5 outlines the requirements for a combined hearing and sets
out the consequences of consultation and of the failure to comply with
Subdivision 3.

The native title issues decision is either that the proposed mining lease
may be granted, granted subject to certain conditions, or that it should not be
granted. It may include conditions that an amount is to be held in trust for
compensation, but may not include a condition that has the effect that a
registered nativetitle party is entitled to payments worked out by reference
to profits etc.

The Minister may overrule a native title issues decision only in certain
circumstances, including that it isin the interests of Queensland. The native
title issues decision must be followed in the overall recommendation to the
Minister.

The Subdivision sets out the matters that must be taken into account by
the tribunal in making its native title issues decisions. These matters are to
the same effect as section 39 of the Native Title Act 1993 (Cwlth).

The tribunal must take all reasonable steps to ensure that a decision is
made within 6 months,

Subdivision 6—Special provisions about completion of combined
hearing and making of nativetitle issues decision

Subdivision 6 provides that the Minister may give the tribunal awritten
urgency notice in relation to a proposed mining lease where there has not
been a native title issues determination within 4 months. The Subdivision
lists the conditions under which the Minister may make a determination if
the tribunal’s recommendation is delayed. The Subdivision outlines the
consultation requirements to be observed by the Minister prior to making a
determination.
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Division 5—Renewal of mining leases

Division 5 states additional requirements that apply for the renewal of a
mining lease under Part 7.

Division 6—Requirements for subsidiary approvals

Division 6 provides the requirements for subsidiary approvals.

Part 18—Compensation Provisions

The Bill providesthat nativetitle holders are entitled to compensation for
the effect of all mining tenures on native title rights and interests. This
addresses the requirements of sections 43A and 43 of the Native Title Act
1993 (Cwilth). This allows native title holders to obtain compensation in the
same way as ordinary title holders, using the provisions of the Mineral
Resources Act 1989.

The tribunal will decide any disputes about either the actual payment or
the amount of compensation.

If a registered native title body corporate is entitled to recover
compensation the mining claim or mining lease must not be granted until
there is an agreement or adecision of the tribunal about compensation.

If aregistered native title body corporate is entitled to compensation in
relation to a prospecting permit, exploration permit or mineral development
licence, the compensation is payable form time to time after the grant of the
permit or licence for the effect of activities carried out under it. Thisisthe
same right that ordinary title holders have under the Mineral Resources Act
1989.

Where a native title holder other than the registered native title body
corporateis entitled to compensation a decision regarding the compensation
IS not necessary before the mining tenure is granted or activities are
commenced under the tenure.

Compensation is not payable to a native title holder until the holder isa
registered nativetitle body corporate. However, the tribunal can decide that
money should be held in trust for compensation until a determination of
native title is made.
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The remaining provisions of the Part outline how the amount held in
trust for compensation isto be dealt with. These provisionsreflect the effect
of section 52 of the Native Title Act 1993 (Cwilth).

Clause 10 of the Bill omitsthe existing heading to Part 12 of the Mineral
Resources Act 1989 and inserts anew Part heading, Part 19.

Clause 11 of the Bill renumbers existing sections 419 and 420 of the
Mineral Resources Act 1989.

Part 4—Amendment of Native Title (Queensland) Act 1993

Clause 12 of the Bill provides that Part 4 of the Bill amends the Native
Title (Queendand) Act 1993.

Clause 13 of the Bill omits the Objective described by section 3(2)(c) of
the Native Title (Queensland) Act 1993 because the scheme will not include
the establishment of the Queendand Native Title Tribunal.

Clause 14 of the Bill inserts into existing section 18 of the NativeTitle
(Queensland) Act 1993 new sub-section (da). This reflects the amendment
made to section 212 of the Native Title Act 1993 (Cwilth) by the NativeTitle
Amendment Act 1998 (Cwilth).

Clause 15 of the Bill firstly omits the requirement that any reprint of the
Native Title (Queensland) Act 1993 must also contain a copy of the Native
Title Act 1993 (Cwilth). The requirement to attach the Commonwealth Act is
onerous and costly as the requirement adds over 800 pages (the
reformatting of the Commonwealth legidlation to be consistent with
Queensland’ slegidative format causes the legidlation to extend to over 800
pages) to an Act which isitself only 44 pageslong.

Secondly the clause inserts new section 164A into the Native Title
(Queendland) Act 1993 which reflects the effect of section 43B of the Native
Title Act 1993 (Cwlth). This clause is relevant to the situation where a
mining project coversland that is an aternative provision areaand land that
Isnot an alternative provision area (eg apastoral lease and unallocated State
land) . If the applicant does not need to go on to the unallocated State land,
for example, this section operates as follows:
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* the mining tenure application is treated like 2 separate mining
tenure applications and the applicant need only go through the
requirements for mining tenures on alternative provision aress;
but

*  themining tenurewill be granted over all the land of the proposed
mining tenure (including the unallocated State land, for example).

However, the tenure holder must go through the requirements for mining
tenures on land that is not an alternative provision area before it actually
entersthat unallocated State land.
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Stage One

Flow Chart A
Low Impact Prospecting Permits/Exploration Permits

and Mineral Development Licences
NOTIFICATIONS ON APPLICATION AND ENTRY

The Applicant must give written notice to

e registered native title bodies corporate

¢ registered claimants

* representative body

¢ the mining registrat

For a prospecting permit this may occur at no earlier than 14 days
or no later than 7 days after lodgement of the application

For an exploration permit or mineral development licence this may
oceur at no earlier that 1 month or no later than 7 days after
lodgement of the application

The notice must:

o identify the land or waters

o state details of the activities proposed for the land or waters

¢ outline the expected impact on the land or waters

o state that the applicant must not act under the permit and enter
the land unless the consultation with native title parties has
occurred

e astart date for consultation may be given at this stage or later
before entry is desired.

LOWIMPACT |~~~ —~~"~~|TIMESTARTS [ ~—~———— LOW IMPACT EXPLORATION
PROSPECTING PERMIT PERMIT - MINERAL
. DEVELOPMENT LICENCE

MINIMUM TIME PERIOD !

OF 14 DAYS AFTER MINIMUM TIME PERIOD

GIVING NOTICE TO ALL OF 1 MONTH AFTER

OF THE NATIVE TITLE GIVING NOTICE TO ALL

NOTIFICATION PARTIES OF THE NATIVE TITLE
NOTIFICATION PARTIES

Stage Twao

CONSULTATION/PERIOD

MAXIMUM C(l)ns.ultationhr.n;sr occur flblz)ut thg ‘minimisati'olr; l;)f Ilfl? im;:Jagt in MAXIMUM
TIME PERIOD :1 tz;ngn t]o ;\;nlc' native rights and interests will be effected by TIME PERIOD
14 DAYS y Including: . . . 2 MONTHS
e protection and avoidance of areas or sites of particular
SUBJECT TO significance SUBJECT TO
EXTENSIONBY| |, ,0cocs to the land by the native title holders EXTENSION BY
AGREEMENT (|, e way in which anything otherwise relates to the entry and AGREEMENT
effects native title rights and interests
The native title party may request mediation assistance The

applicant must after the consultation period ends provide the
details and the outcome of the consultation to the mining registrar.
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Flow Chart B

Alluvial Gold and Tin Mininﬁ Leases and Mininﬁ Claims

MAXIMUM
TIME
2 MONTHS
(BUT MAY BFE,
BEFORE
APPLICATION)

The Applicant gives wiitten notice to

o 1egistered native title bodies corpoiate

o registered claimants

¢ 1epresentative body

¢ mining 1egistial

The notice must:

» identify the land o1 waters;

o state details of the activities ptoposed for the land or watets;

« outline the expected impact on the land o1 waters;

e state that the applicant must consult with the native title
notification patties;

e state the date for consultation to statt. The consuitation stait
day must be at least two months after the giving of the notice

o that the notification patties may be heard by the tribunal.

MAXIMUM
TIME
2 MONTHS

Stage Three

The Applicant must consult so as to minimise the impact on land
ot watets in relation to which native title rights and interests may
exist which will be affected by the granting of the mining claim
and the protection and avoidance of any area or site of patticular
significance to the peisons holding native title as well as any
access to the land or waters to which the native title 1ights and
interests telate and the way in which any 1ehabilitation o1 other
thing is to be done

The native title notification paities may seek mediation with
appropiiate expettise in mediation in relation to native title
rights and intetests

The aim is to teach a consultation agreement. Whete agreement
is 1eached the additional hearing requirements do not apply
unless a notification party wishes to be heard.

- 2 MONTHS l

-1 MONTH

——| TIME STARTS
|
Stage Two CONSULTATION ]
|

i
MONTH 1

MAXIMUM
TIME
3 MONTHS
FROM
NOTIFICATION
OF THE
HEARING

HEARING REQUIREMENTS

The native title parties has a right to be heard by the tribunal
The tiibunal can otder mediation.
The tribunal must take into account the consultation matters and

other matters raised in the hearing in making a decision or
recommendation with respect to the application.
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Flow Chart C
High Impact Exploration Permit or Mineral Development

Licences on Alternative Provision Areas

Stage One NOTIFICATION
“{TIMESTARTS [~~~ —— "~~~ ————=——————————————— TIME STARTS

MAXIMUM
TIME
2 MONTHS

14 Days after the Applicant 1eceives the Ministers
notice of security to be deposited the Applicant gives
written notice to:

e registered native title bodies corpoiate

Stage Two

e registered claimants
s representative body

The notice must provide that registered native title
claimants and registered native title bodies cotporate
have 2 months to lodge an objection to the granting
of the exploration tenute so far as it affects their
registered native title rights and interests

OBJECTIONS/CONSULTATION

The Applicant must consult the 1egistered native title
claimants and tegisteted native title bodies corporate
who object about ways of minimising the impact of

MAXIMUM
TIME
2 MONTHS

the exploration tenure on registered native title rights
and interests, including about any access to the land
or watets or the way in which anything authorised by
the act may be done

re Three

The parties may agree to seck mediation (whether
private or via the tribunal) any time during the 2
month period. They may also use the conference
_provisions of the Mineral Resources Act 1989.

DECISION

MAXIMUM
TIME
2 MONTHS

If objections ate not withdtawn they will be heard
and a iecommendation made within 2 months.

The Minister cannot overrule the tecommendation

NB: High Impact Exploration Permit or Mineral

unless it is in the inteest of the State.

MONTH 1

MONTH 3

MONTHA4

MONTH 5

-l MONTH 6 I

Development Licences not on alternative provision
areas see Mining Leases and Mining Claims not on
alternative provision areas.
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MAXIMUM
TIME
3 MONTHS
(BUT BEFORE
APPLICATION)

—1 TIME STARTS

Stage Two

Flow Chart D
Mining Leases and Mining Claims on Alternative
Provision Areas other than Alluvial Tin and Gold

The Applicant gives written notice to:

o registeted native title bodies corporate
o registered claimants

* representative body

s mining registrar

The applicant publishes a notice in a newspaper
circulating in the aiea and in an Aboriginal
newspapet.

The Applicant must lodge a statutory declaration as
to its compliance with the notification process

This may occut at anytime, within 3 months before
lodgement of application, o1 within 28 days afte1
certificate of application issued

The notice invites native title holders to become
registered native title parties, which means they must
lodge native title claims within 3 months from the
date of the notice and those claims must be registered
within a further 1 month

If no registered native title party exists after the end
of that time period, the application may proceed
without 1egard to the native title provisions 1f
registered native parties exist then the following
proceduies apply.

MINING LEASE/MINING CLAIM
APPLICATION IS MADE

CONSULTATION/NEGOTIATION PERIOD

MAXIMUM
PERIOD
3 MONTHS
UNLESS
EXTENDED BY
AGREEMENT

The applicant, the registeted native title patties and
the State must negotiate with a view to obtaining
agreement about the project

Further, the applicant must consult the registered
native title parties about ways of minimising the
impact of the mining lease or mining claim on
registered native title 1ights and inteiests

———‘rl - 3 MONTHS

- 2 MONTHS

-1 MONTH ’

TIME STARTS

Monyi1 ]

f
I
|
|
|
|
|
I
I
!
t
i
|
|
|
i
i
I
I
I
.



31

Native Title (Queendand) Sate Provisions Amendment (No. 2)

Stage Three

Each registered native title party must consult the
other consultation and negotiation patties about the
impact the project will have on their tegistered native
title rights and interests

There are guidelines for cairying out this
consultation

At any time during this period a 1egistered native title
patty may lodge an objection

Mediation may commence at any time in the period
to promote agreement between the parties

If agreement is reached, the process proceeds without
regard to the additional requitements

MAXIMUM
TIME PERIOD
4 MONTHS

DECISION

If agreement is not reached within the consultation
and negotiation period, any patty can refer it to the
tiibunal for a decision on native title issues

The tiibunal hears the native title issues, and any
objections from registered native title parties, in a
combined heaiing with the ordinary issues.

The tribunal must decide whether, on native title
grounds, the mining lease or mining claim may be
gianted, whether it may be granted subject to
conditions or whether it must not be granted This
forms patt of the tribunal’s overall decision in
1€elation to the mining lease o1 mining claim

The Minister cannot overrule the decision on native
title issues unless it is in the intetests of the State

The decision on native title issues must be made
within four months of the 1eferral.

I MONTH 2

—| MONTH 7 .
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Flow Chart E
Mining Leases and Mining Claims not on Alternate
Provision Areas other than for Alluvial Tin and Gold

MAXIMUM
TIME
3 MONTHS
(BUT BEFORE
APPLICATION)

=“{TIMESTARTS [ —————~—~—~——— "~~~ —=—=-——-—————777=7777—— TIME STARTS

Stage Two

The Applicant gives wiitten notice to:

» 1egistered native title bodies corporate
o 1egisteied claimants

e representative body

e mining iegistrar

The applicant publishes a notice in a newspaper
circulating in the area and in an Aboriginal
newspaper.

The Applicant must lodge a statutory declaration as
to its compliance with the notification process

This may occur at anytime, within 3 months before
lodgement of application, or within 28 days after
certificate of application issued.

The notice invites native title holdets to become
registered native title patties, which means they must
lodge native title claims within 3 months from the
date of the notice and those claims must be registered
within a further I month.

If no 1egistered native title paty exists after the end
of that time petiod, the application may proceed
without regaid to the native title provisions If
registered native parties exist then the following
ptocedures apply.

MINING LEASE/MINING CLAIM
APPLICATION IS MADE

CONSULTATION/NEGOTIATION PERIOD

MAXIMUM
PERIOD
3 MONTHS
UNLESS
EXTENDED BY
AGREEMENT

The applicant, the registeted native title patties and
the State must negotiate in good faith with a view to
obtaining agieement about the p1oject

Furthei, the applicant must consult the registered
native title parties about ways of minimising the
impact of the mining lease o1 mining claim on
tegistered native title 1ights and interests.

—_——
[ - 3 MONTHS

- 2 MONTHS

- 1 MONTH

Mot
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Each 1egisteied native title party must consult the
other consultation and negotiation parties about the
impact the project will have on their 1egistered native
title rights and interests

MONTH2

There are guidelines for cairying out this
consultation.

At any time duting this period a registered native title
paity may lodge an objection

Mediation may commence at any time in the period
to promote agieement between the parties

If agieement is reached, the process proceeds without
tegard to the additional requirements..

—————————————————————————————————————————————— H o3

If agieement is not reached within the consultation
and negotiation period, any paity can tefer it to the

MAXIMUM tribunal for a decision on native title issues
TIME PERIOD
6 MONTHS The tiibunal hears the native title issues, and any
objections from registered native title parties, in a MONTH 5

combined hearing with the oidinary issues The
tribunal must take into account the “section 39
ctiteria” from the Commonwealth Native Title Act

|
|
!
1
I
I
I
I
I
I
I
I
I
I
I
:
The tribunal must decide whether, on native title !
grounds, the mining lease ot mining claim may be I MonTH
granted, whether it may be gianted subject to : §
conditions o1 whethet it must not be granted This :
forms part of the tribunal’s ovetrall decision in |
1elation to the mining lease or mining claim :
i
I
I
I
I
I
|
!
|
I
I
1
i

The Minister cannot overrule the decision on native
title issues unless it is in the interests of the State

The decision on native title issues must be made
within 6 months of the refeiral The Minister may
intervene and take over making the decision on native
title issues if the tiibunal does not make the decision
within the requited time.
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Selected definitions and provisions extracted from the
Native Title Act 1993 (Cwilth)

26 When Subdivision applies
Subdivision appliesto certain permissible lease etc. renewals
(1A) This Subdivision appliesto afuture act if:

(8 section 241C (which deals with permissible |ease etc.
renewals) appliesto the act; and

(b) theact isdone by the Commonwealth, a State or a
Territory (the Government party); and

(c) therenewal, regrant, remaking or extension of the term of the
lease, licence, permit or authority concerned creates aright to
mine.

Subdivision also applies to certain future acts
(1) ThisSubdivision aso appliesto afuture act if:

(8 Subdivison M (which deals with acts that pass the freehold test)
appliesto the act; and

Note: That Subdivision only applies to an act to the extent that the
act relates to an onshore place: see section 24MC.

(b) theact isdone by the Commonwealth, a State or a Territory (the
Government party); and

(c) subject tothissection, theact is:

(i) thecreation of aright to mine, whether by the grant of amining lease or
otherwise, except one created for the sole purpose of the construction of
an infrastructure facility (see section 253) associated with mining; or

Note: Rights to mine created for the sole purpose of the construction
of an infrastructure facility associated with mining are dealt
with in subsection 24MD(6B).

(ii) thevariation of such aright, to extend the areato which it relates; or
(iii) the compulsory acquisition of native title rights and interests, unless:
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(A) the purpose of the acquisition isto confer rights or interestsin
relation to the land or waters concerned on the Government party
and the Government party makes a statement in writing to that
effect before the acquisition takes place; or

(B) the purpose of the acquisition isto provide an infrastructure
facility; or

Note: Certain compulsory acquisitions covered by subsubparagraphs

(iv)

)
@
(b)
(©)
(d)
(€)
(f)

(iii)(A) and (B) are dealt with in subsection 24MD(6B).

any other act approved by the Commonwealth Minister, in writing, for
the purposes of this paragraph, where, if the act is attributable to a State
or Territory, the Commonwealth Minister consulted the State Minister
or the Territory Minister about the approval before giving it.

Exclusions
This Subdivision does not apply to the extent that the act is:

an act covered by section 24EB (which deals with the effects of
indigenous land use agreements) or by any of the sectionslisted in
paragraphs 24AA(4)(a) to (i); or

an act determined in writing by the Commonwealth Minister to be an
approved exploration etc. act (see section 26A); or

an act determined in writing by the Commonwealth Minister to be an
approved gold or tin mining act (see section 26B); or

an act excluded by section 26C (which deals with opal or gem mining)
from the coverage of this Subdivision; or

an act excluded by section 26D (which deals with renewals of valid
mining leases etc.) from the coverage of this Subdivision; or

an act that isthe compulsory acquisition of native title rights and
interests and that relates solely to land or waters wholly within atown
or city (see section 251C).

Note: Under sections 43 and 43A, a State or Territory may, in certain

©)

circumstances, make alternative provisions to the regime provided
for by this Subdivision.

Sea and intertidal zone excluded

This Subdivision only appliesto the act to the extent that the act relates
to aplacethat is on the landward side of the mean highwater mark of
the sea. A reference to an act to which this Subdivision appliesisto be
read as referring to the act to that extent only.
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26A Approved exploration etc. acts

(1) If theconditionsin this section are satisfied, the Commonweslth
Minister may determine in writing that an act, or that each act included
inaclass of acts, isan approved exploration etc. act.

First condition

(2) Thefirst conditionisthat the act, or actsincluded in the class, consist of
the creation or variation of aright to mine, where the right as so created
or varied isaright to explore, aright to prospect or aright to fossick.

Second condition

(3) The second condition isthat the Minister is satisfied that the act or acts
are unlikely to have asignificant impact on the particular land or waters
concerned.

Drilling and second condition

(4) If theact or acts authorise drilling, this does not mean that the second
condition cannot be satisfied.

Third condition
(5) Thethird condition isthat the Minister has:

(@ notified any relevant representative Aboriginal/Torres Strait
Islander bodies, and notified the public in the determined way, of
the proposed determination; and

(b) invited submissions from them about the proposed
determination; and

(c) considered any submissions made in response to the invitation.
Fourth condition

(6) Thefourth condition isthat the Minister is satisfied that, if the
determination is made:

@ dl:
(i) registered nativetitle bodies corporate; and
(if) registered native title claimants; and
(iti) representative Aboriginal/Torres Strait |9lander bodies;

in relation to any of the land or waters that will be affected by the
act or actswill have aright to be notified that the act or each act
included in the classis to be done; and

(b) any such persons or bodies will have aright to be heard by an
independent person or body about:

(i) whether the act isto be done; and
(if) any matter relating to the doing of the act;
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(7)

(8)

(©

unless no other person would have such aright, assuming the
person had an interest of any kind in relation to the land or waters;
and

ether:

(i) the person, or one of the persons, who will do any thing
authorised by the act will have alegal obligation to consult
appropriately any person or body covered by subparagraph
(a)(i) or (ii), unless the person or body indicates that the
person or body does not wish to be so consulted; or

(if) procedureswill be in place under which such consultation
will be required;

for the purpose of minimising the impact of the act on the
exercise of nativetitlerights and interestsin relation to land or
waters that will be affected by the act, and in particular about the
matters set out in subsection (7).

Matters relevant to fourth condition

The matters are;

() theprotection and avoidance of any areaor site, on the land or
waters to which the native title rights and interests relate, of
particular significance to the persons holding the nativetitlein
accordance with their traditiona laws and customs; and

(b) any accessto theland or waters to which the native title rights and
interests relate by:

(i) those persons; or

(if) any person who will do any thing that is authorised because
of, results from, or otherwise relates to, the doing of the act;
and

(c) theway inwhich any other thing that:

(i) isauthorised because of, results from, or otherwise relates
to, the doing of the act; and

(if) affectsthe nativetitle rights and interests;
isto be done.

Revocation of determination

If, a any time after making the determination, the Commonwealth
Minister considers that circumstances have changed to the extent that
the conditionsin this section would not be satisfied if he or she were
making the determination at that time, the Commonwealth Minister

must:
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(@) if theact or acts are done by a State or Territory:

(i) advisethe State Minister or the Territory Minister concerned
inwriting of the fact; and

(ii) if at the end of 90 days, or such longer period asthe
Commonwealth Minister allows, after doing so, the
conditions in this section would till not be satisfied6in
writing, revoke the determination; or

(b) if the act or acts are done by the Commonwealthdin writing,
revoke the determination.

26B Approved gold or tin mining acts

)

)

©)

(4)

©)

(6)

If the conditions in this section are satisfied, the Commonwealth
Minister may determinein writing that each act included in a class of
acts done by a State or Territory isan approved gold or tin mining act.

First condition

Thefirst condition isthat the relevant State Minister or Territory
Minister has requested the Commonwealth Minister in writing to make
such adetermination in relation to actsin the class.

Second condition

The second condition isthat actsincluded in the class consist of the
creation or variation of rights to mine, where the rights as so created or
varied are rights to mine gold, or tin, in surface aluvium.

Third condition

Thethird condition is that, by or under alaw of the State or Territory,
the only way in which the gold or tin may be recovered from the
material that is mined is by awashing or an aeration process.

Fourth condition

The fourth condition is that, by or under alaw of the State or Territory,
the persons given the rights to mine will be required to rehabilitate any
areaof land or waters, in which the mining takes place and in relation to
which nativetitle rights and interests may exigt, for the purpose of
minimising the impact of the mining on the land or waters.

Fifth condition
The fifth condition is that the Commonwealth Minister has:

(@ notified any relevant representative Aboriginal/Torres Strait
Islander bodies, and notified the public in the determined way, of
the proposed determination; and
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(7)

(8)
@

(b) invited submissions from them about the proposed
determination; and

(c) considered any submissions made in response to the invitation.
Sxth condition

The sixth condition is that the Commonwealth Minister is satisfied that,
if the determination is made;

(@ al:
(i) registered nativetitle bodies corporate; and
(ii) registered native title claimants; and
(iii) representative Aboriginal/Torres Strait Ilander bodies;
in relation to any land or waters that will be affected by the acts

will have aright to be notified that each act included in the classis
to be done; and

(b) any such persons or bodies will have aright to be heard by an
independent person or body about:

(i) whether the act is to be done; and
(if) any matter relating to the doing of the act;

unless no other person would have such aright, assuming the
person had an interest of any kind in relation to the land or waters;
and

(c) either:

(i) the person, or one of the persons, who will do any thing
authorised by the act will have alegal obligation to consult
appropriately any person or body covered by subparagraph
(&(i) or (ii), unless the person or body indicates that the
person or body does not wish to be so consulted; or

(ii) procedureswill be in place under which such consultation
will be required;

for the purpose of minimising the impact of the act on land or
waters, in relation to which native title rights and interests may
exigt, that will be affected by the act, and in particular about the
matters set out in subsection (8).

Matters relevant to sixth condition
The matters are;

the protection and avoidance of any area or site, on the land or waters to
which the native title rights and interests relate, of particular significance
to the persons holding the native title in accordance with their traditional

laws and customs; and
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(b)

(©)

(9)

any accessto the land or waters to which the native title rights and
interests relate by:

(i) those persons; or

(if) any person who will do any thing that is authorised because of,
results from, or otherwise relates to, the doing of the act; and

the way in which any rehabilitation or other thing that is authorised
because of, results from, or otherwise relates to, the doing of the act is
to be done.

Revocation of determination

If, a any time after making the determination, the Commonwealth
Minister considers that circumstances have changed to the extent that
the conditionsin this section would not be satisfied if he or she were
making the determination at that time, the Commonwealth Minister
must:

() advisethe State Minister or the Territory Minister concerned in
writing of the fact; and

(b) if at the end of 90 days, or such longer period asthe
Commonwealth Minister allows, after doing so, the conditionsin
this section would still not be satisfied6in writing, revoke the
determination.

26C Excluded opal or gem mining

)

Mining other than exploring or prospecting

This Subdivision does not apply to an act consisting of the creation or
variation of aright to mine, if theright, as so created or varied:

(@ isnotaright to explore or prospect; and

(b) relates solely to land or waters wholly within an approved opal or
gem mining area (see subsection (2)); and

(c) dlows:
(i) mining (other than puddling) only for opals or gems; or

(i) mining consisting of puddling in respect of opals or gems,
and

(d) alowsthat mining only in an area no larger than 5 hectares; and
(e) isconferred for aperiod of no morethan 5 years; and

(f) if theright isableto be renewed one or more timesois able to be
renewed for no more than 5 years each time.
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Exploring or prospecting

(1A) This Subdivision also does not apply to an act consisting of the creation

)

©)

(4)

or variation of aright to minethat isaright to explore or prospect, if the
right, as so created or varied:

(@) relatessolely to land or waters wholly within an approved opal or
gem mining area (see subsection (2)); and

(b) alowsexploration or prospecting only for opals or gems; and

(c) dlowsthat exploration or prospecting in an areano larger than
500 hectares; and

(d) isconferred for aperiod of no more than 5 years; and

(e) if theright isableto berenewed one or more timesois able to be
renewed for no more than 5 years each time.

Approved opal or gemmining area

If the conditions in subsections (3) to (5A) are satisfied, the
Commonwealth Minister may determine in writing that a specified area
of land or waters within a particular State or Territory is an approved
opal or gem mining areafor the purposes of this section.

First condition

Thefirst condition isthat the relevant State Minister or Territory
Minister has requested the Commonwealth Minister in writing to make
such adetermination in relation to the area.

Second condition

The second condition is that the Commonweath Minister is satisfied,
having regard to:

(8 any mining rights conferred in the past in the area; and
(b) any other relevant matter;

that in the future at least some rights will be conferred to mine in the
areathat will:

(c) dlow:

(i) mining for opals or gems (other than mining consisting of
exploring, prospecting or puddling) only in an areano larger
than 5 hectares; or

(i) mining consisting of puddling in respect of opals or gems
only in an areano larger than 5 hectares; or

(iif) mining consisting of exploration or prospecting for opals or
gemsin an areano larger than 500 hectares; and
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)

(d) beconferred for aperiod of no more than 5 years; and

(e) if therightsare renewed one or more timesdbe renewed for a
period of no more than 5 years each time.

Third condition

The third condition is that, before making the request, the State Minister
or Territory Minister:

(@ notified the public, and notified any registered native title bodies
corporate, registered native title claimants and representative
Aborigina/Torres Strait IS ander bodies in relation to any of the
area, that he or she was intending to make the request in relation
to the area; and

(b) invited submissions about the request, and in particular about the
area covered by the request and about processes for the
identification and protection of any area or site within that area of
particular significance to native title holders in accordance with
their traditional laws and customs; and

(c) considered any such submissions that were made.
Fourth condition

(5A) Thefourth condition is that the Commonwealth Minister is satisfied,

(6)

@
(b)

immediately before the determination is made, that mining for opals or
gemsisbeing carried on in the whole or a substantial part of:

(@) if paragraph (b) does not apply6the area; or

(b) if, immediately before the determination is made, any part of the
areais an approved opal or gem mining areadso much of the area
asisnot aready an approved opal or gem mining area.

Revocation of determination

If, a any time after making the determination, the Commonwealth
Minister considers that circumstances have changed to the extent that
the conditions in subsections (3) to (5A) would not be satisfied if he or
she were making the determination at that time, the Commonwealth
Minister must:

advise the State Minister or the Territory Minister concerned in writing
of the fact; and

if at the end of 90 days, or such longer period as the Commonwealth
Minister allows, after doing so, the conditions in this section would still
not be satisfieddin writing, revoke the determination.
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26D Excluded mining acts: earlier valid acts

)

(b)

)

Renewal of valid mining lease etc.

This Subdivision does not apply to an act consisting of the creation of a
right to mineif:

(& thecresation of theright is done by:
(i) therenewd; or
(if) theregrant or remaking; or
(iii) the extension of the term;
of an earlier right to mine; and

the earlier right:

(i) wascreated on or before 23 December 1996 by an act that is
valid (including because of Division 2 or 2A); or

(if) was created by an act to which this Subdivision applied that
was not invaid to any extent under section 28; and

(c) theareatowhich the earlier right relatesis not extended; and

(d) theterm of theright is not longer than the term of the earlier right;
and

(e) norightsare created in connection with the right that were not
created in connection with the earlier right.

Act contemplated by exploration or prospecting agreement etc.

This Subdivision does not apply to an act (the later act) consisting of
the creation of aright to mineif:

(@ beforethelater act takes place, an act (the earlier act) consisting of
the creation of aright to explore or prospect took place; and

(aa) theearlier act took place after the commencement of this section;
and

(b) this Subdivision applied to the earlier act and, because:

(i) anagreement of the kind mentioned in paragraph 31(1)(b)
was made in relation to the earlier act; or

(if) adetermination was made under section 38 that the earlier
act might be done, or might be done subject to conditions
being complied with;

the earlier act was not invalid to any extent under section 28; and
(c) theagreement or determination:
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(i) included astatement to the effect that, if the later act were
done, this Subdivision would not apply to the later act; and

(if) provided that, if the later act were done, certain conditions
would be complied with by parties other than nativetitle
parties (whether before or after the act was done); and

(d) any such conditions that were required to be complied with before
the later act is done are complied with before the later act is done.

30 Other nativetitle partiesetc.
(1) Eachof thefollowing isalso anativetitle party:

)

(@ any person who, 4 months after the notification day (see
subsection 29(4)), is aregistered nativetitle claimant in relation to
any of the land or waters that will be affected by the act, so long
as.

(i) the application containing the claim wasfiled in the Federa
Court, or given to the recognised State/ Territory body,
before the end of 3 months after the notification day; and

(if) theclaim related to any of the land or waters that will be
affected by the act;

Note: The note to subparagraph 29(2)(b)(i) explains who can be a
registered native title claimant.

(b) any body corporate that, 3 months after the notification day, isa
registered native title body corporate in relation to any of the land
or watersthat will be affected by the act;

(c) any body corporate that becomes aregistered native title body
corporatein relation to any of the land or waters that will be
affected by the act:

(i) after theend of that period of 3 months; and

(ii) asaresult of aclaim whose details were entered on the
Register of Native Title Claims before the end of that period
of 3 months.

Ceasing to be a nativetitle party

A person ceases to be a native title party if the person ceasesto bea
registered native title claimant.

Note: If anativetitle claim is successful, the registered native title
claimant will be succeeded as a native title party by the
registered native title body corporate.
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©)

(4)

Registered native title rights and interests

For the purposes of this Subdivision, the registered native title rights
and interests of a nativetitle party are:

(& if the nativetitle party is such because an entry has been made on
the Nationa Native Title Register6the native title rights and
interests described in that entry; or

(b) if the nativetitle party is such because an entry has been made on
the Register of Native Title Claimsbthe native title rights and
interests described in that entry.

Replacing a native title party
If:

(@) aperson becomes aregistered native title claimant because the
person replaces another person as the applicant in relation to a
claimant application; and

(b) theother personisanativetitle party;

the first-mentioned person a so replaces the other person asthe native
title party.

Sections43 & 43A

43 M odification of Subdivision if satisfactory alternative State or
Territory provisions

(D)

)

Determination about alternative provisions
If:

(8 alaw of aState or Territory providesfor aternative provisionsto
those contained in this Subdivision in relation to some or all acts
to which this Subdivision applies that are attributable to the State
or Territory; and

(b) the Commonwealth Minister determinesin writing that the
aternative provisions comply with subsection (2);

then, while the determination isin force, the aternative provisions have
effect instead of this Subdivision.

Requirement to be satisfied

The alternative provisions comply with this subsection if, in the opinion
of the Commonwealth Minister, they:

(@) contain appropriate procedures for notifying registered native title
bodies corporate, representative bodies, registered native title
claimants and potential nativetitle claimants of the act; and
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©)

(b)
(©)
(d)
(€)
(f)

(9)

(h)

()

(k)

require negotiation in good faith among the persons concerned;
and

provide for mediation by a person or body to assist in settling any
dispute among the persons concerned regarding the act; and

give registered native title bodies corporate and registered native
title claimants the right to object against the act; and

make provision on similar terms to section 30 and contain time
limits similar to those applicable under this Subdivision; and

provide that the body determining the objection consists of, or
includes, persons enrolled for at least 5 years aslega practitioners
of:

(i) theHigh Court; or
(if) another federal court; or
(iii) the Supreme Court of a State or Territory; and

make provision to the same effect as section 39 in relation to
matters that are required to be taken into account by the body
determining the objection; and

if the aternative provisions involve the hearing and determination
of the objection by aperson or body other thanthe NNTT or a
recognised State/Territory body for the State or Territorydprovide
for amember of the recognised State/Territory body (if any) or of
the NNTT to participate in the determination; and

(i) providethat any decision of the body determining the
objection may only be overruled on grounds of State or
Territory interest or of nationa interest; and

make appropriate provision for compensation for the act,
including provision for trusts on similar termsto those in
subsections 36C(5), 41(3) and 42(5); and

if the alternative provisons alow aMinister to make a
determination in relation to the act in circumstances other than
those covered in paragraph (i)éprovide for those circumstances to
be similar to those set out in section 36A and for requirements
similar to those in sections 36B and 36C to apply.

Revocation of determination

If at any time the aternative provisions are amended so that they no
longer comply with subsection (2), the Commonwealth Minister must:

@

advise the State Minister or the Territory Minister concerned in
writing of the fact; and
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(b)

(©

if, a the end of 180 days after doing so, the aternative provisions
do not comply and subparagraphs (c)(i) and (ii) do not applyoin
writing, revoke the determination made under paragraph (1)(b);
and

if:

(i) attheend of 180 days after advising the State Minister or
Territory Minister, the aternative provisions do not comply
and the Commonwealth Minister is satisfied that the State
Minister or the Territory Minister isusing his or her best
endeavours to ensure that the alternative provisions will
comply; and

(if) beforethe end of the 180 days, the Commonwesalth Minister

determined in writing that afurther period should apply for
the purposes of this paragraph; and

(iii) at the end of the further period, the alternative provisions till
do not comply;

in writing, revoke the determination made under paragraph (1)(b).

Note:A determination mentioned in subparagraph (c)(ii) isa

disallowable instrument: see section 214.

Regulations to make transitional provisions

(4) Theregulations may prescribe any modifications of this Act that are
necessary to deal with transitional matters arising from the making,
amendment or revocation of determinations under this section.

43A Exception to right to negotiate: satisfactory State/Territory

provisions

Determination about alternative provisions

@ If:
(€Y

(b)

alaw or laws of a State or Territory provide for aternative
provisionsto those contained in this Subdivision in relation to
some or al acts to which this Subdivision applies that:

(i) areattributableto the State or Territory; and

(if) relate, to any extent, to an area of land or watersthat isan
aternative provision area (see subsection (2)); and

the Commonwealth Minister determines in writing that the
provisions comply with subsections (4) and (6) and that the
reguirements of subsection (7) are complied with;

then, subject to subsection (10), while the determination isin force, the
aternative provisions have effect instead of this Subdivision.
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)

©)

Meaning of alternative provision area
An alternative provision area is:
(a anarea

(i) thatis, or was (whether before or after this Act
commenced), covered by afreehold estate in fee simple or
by alease (other than amining lease); and

(if) over which al nativetitle rights and interests have not been

extinguished; or
Example 1: An example of such an areais an area
covered by a nonexclusive agricultural
lease or a nonexclusive pastoral lease
(including one subject to section 47).
Example 2: An example of afreehold estate in fee

simple over which all native title rights
and interests may not have been
extinguished is one whose grant or vesting
is covered by subsection 23B(9), (9A),
(9B) or (9C).

(b) anareathatis, or was (whether before or after this Act
commenced):

(i) covered by areservation, proclamation, dedication,
condition, permission or authority, made or conferred by the
Crowninright of the State or Territory or by the making,
amendment or repeal of legidation of the State or Territory,
under which the whole or a part of the land or watersin the
areawas to be used for public purposes generally or for a
particular purpose; and

(ii) inusefor public purposes, for the particular purpose or for a
similar purpose; or

Example: An example of an area covered by paragraph (b) is an area
containing a national park.

(c) anareathat, when the act isdone, iswholly within atown or city
(see section 251C).

Notification of proposed determination
Before making the determination, the Commonwealth Minister must:

(@ notify al representative Aboriginal/Torres Strait 1lander bodies
for the land or waters concerned of the proposed determination;
and

(b) invite submissions from them about the proposed determination;
and
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(4)

(©)

consider any submissions made in response to the invitation.

Requirement to be satisfied: procedures etc.

For the purposes of paragraph (1)(b), the alternative provisions comply
with this subsection if, in the opinion of the Commonwealth Minister,

they:
@

(b)

(©)

(d)

(€)

contain appropriate procedures for notifying each of the following
that an act to which the provisions apply is to be done:

(i) any registered nativetitle claimant (a claimant) in relation to
any of the land or waters to which the act relates;

(ii) any registered native title body corporate (a body corporate)
in relation to any of that land or waters;

(iii) any representative Aborigina/Torres Strait |slander body in
relation to any of that land or waters; and

give any claimant or body corporate the right to object, within a
specified period after the notification, to the doing of the act so far
asit affects their registered native title rights and interests; and

if the act is of the kind mentioned in subparagraph 26(1)(c)(iii)
(which deals with certain compul sory acquisitions)éprovide for
consultation (including providein relation to mediation) between:

(i) any claimants, and bodies corporate, who object; and
(ii) the State or Territory;

about ways of minimising the act’ s impact on registered native
title rights and interests in relation to the land or waters concerned;
and

in any other casedprovide for consultation (including providein
relation to mediation) between:

(i) any claimants, and bodies corporate, who object; and
(if) the person who requested or applied for the doing of the act;

about ways of minimising the act’ s impact on registered native
title rights and interests in relation to the land or waters concerned,
including about any access to the land or waters or the way in
which any thing authorised by the act might be done; and

if any person objects as mentioned in paragraph (b), provide for
the objection to be heard by an independent person or body; and

Example: The independent person or body could be a State or
Territory tribunal which deals with acts of the kind
concerned, for example, a mining warden where the act
is the grant of a mining lease.
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(f) providefor judicia review of the decision to do the act; and

Example: Thejudicial review could be by the Supreme Court of
the State or Territory.

(g) providethat, if the independent person or body hearing any
objection as mentioned in paragraph (€) makes a determination
upholding the objection, or that contains conditions about the
doing of the act that relate to registered native title rights and
interests, the determination must be complied with unless:

(i) theMinister of the State or the Territory responsible for
indigenous affairsis consulted; and

(ii) the consultation is taken into account; and

(iii) itisintheinterests of the State or the Territory not to
comply with the determination; and

(h) if theact is of the kind mentioned in subparagraph 26(1)(c)(iii)
(which deals with certain compul sory acquisitions)éconfer on
each claimant and body corporate procedural rights that are not
|ess favourable than those they would have on the assumption
that they instead held ordinary title to any land concerned and to
the land adjoining, or surrounding, any waters concerned.

Meaning of determination
(5  Inparagraph (4)(9):
determination includes recommendation.
in the interests of the State or the Territory includes:

(@) for the socia or economic benefit of the State or the Territory
(including of Aboriginal peoples and Torres Strait |slanders); and

(b) intheinterests of the relevant region or locality in the State or the
Territory.

Requirement to be satisfied: compensation

(6) For the purposes of paragraph (1)(b), the aternative provisions comply
with this subsection if, in the opinion of the Commonwealth Minister,
they provide for compensation for the effect of the act on native title to
be payable and for any dispute about the compensation to be
determined by an independent person or body.

Requirement to be satisfied: preservation of areas of significance

(7) For the purposes of paragraph (1)(b), the requirements of this
subsection are complied with if, in the opinion of the Commonwealth
Minister, alaw of the Commonwealth, the State or the Territory
provides, for the whole of the land or watersto which the aternative



51
Native Title (Queendand) Sate Provisions Amendment (No. 2)

(8)

9)

(10)

provisionsrelate, in relation to the preservation or protection of areas,
or sites, that may be of particular significance to Aboriginal peoples or
Torres Strait Idlandersin accordance with their traditions.

Different provisions for different kinds of land or waters

Laws of a State or Territory may make different provision under
subsection (1) in relation to different kinds of land or waters.

Note:In such a case, the Commonwealth Minister would need to make
separate determinations under that subsection.

Revocation of determination

If at any time the alternative provisions are amended so that they no
longer comply as mentioned in paragraph (1)(b), the Commonwealth
Minister must:

(@) advisethe State Minister or the Territory Minister concerned in
writing of the fact; and

(b) if, at the end of 90 days after doing so, the alternative provisions
do not comply and subparagraphs (c)(i) and (ii) do not apply6in
writing, revoke the determination made under paragraph (1)(b);
and

© if:

(i) attheend of 90 days after advising the State Minister or
Territory Minister, the aternative provisions do not comply
and the Commonwealth Minister is satisfied that the State
Minister or the Territory Minister isusing his or her best
endeavours to ensure that the aternative provisions will
comply; and

(ii) before the end of the 90 days, the Commonwealth Minister
determined in writing that a further period should apply for
the purposes of this paragraph; and

(iii) at the end of the further period, the aternative provisions still
do not comply;

in writing, revoke the determination made under paragraph (1)(b).

Note: A determination mentioned in

subparagraph (c)(ii) isa
disallowable instrument: see
section 214.

Exclusion of certain compulsory acquisitions

The alternative provisions do not apply to an act of the kind mentioned
in subparagraph 26(1)(c)(iii) (which deals with certain compulsory
acquisitions) if the act involves the acquisition of native title rights and
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interestsin relation to land or waters in both an aternative provision
areaand an area that is not an alternative provision area.

Regulations to make transitional provisions

(11) Theregulations may prescribe any modifications of this Act that are
necessary to deal with transitional matters arising from the making,
amendment or revocation of determinations under this section.

Sections 222—253
Division 1—L ist of definitions
222 List of definitions

Thefollowing table lists the definitionsin this Part and shows their
location:

List of Definitions

Expression Section
Aboriginal peoples 253
Aboriginal/Torres Strait Islander land or waters 253
act 226
act attracting the expedited procedure 237

affect 227
agricultural lease 247
applicant 253
approved determination of nativetitle 253

arbitral body 253
assessor 253
attributable 239
authorise 253
category A intermediate period act 232B
category A past act 229c
category B intermediate period act 232C
category B past act 230
category C intermediate period act 232D
category C past act 231
category D intermediate period act 232E
category D past act 232
Chief Justice 253
claimant application 253

coastal sea 253
commercial lease 246
common law holders 253
Commonwealth Minister 253
community purposes lease 249A
determination of nativetitle 225

exclusive agricultural lease 247A
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List of Definitions

exclusive pastoral lease
explore

extinguish

Federal Court

forest operations
former judge

future act

Government party
grantee party
horticulture
indigenous land use agreement
infrastructure facility

interest

intermediate period act
Judge

jurisdictional limits
land

land or waters on which a public work is constructed,
established or situated

lease

lessee

major earthworks

member

mine

mining lease

National Native Title Register

National Native Title Tribunal
nativetitle

nativetitle claim group

nativetitle group

native title holder

native title party

Native Title Registrar

nativetitlerights and interests
negotiation party

NNTT

non-claimant application

non-exclusive agricultural lease
non-exclusive pastoral lease
non-extinguishment principle
non-presidential member

notify the public in the deter mined way
offshor e place

onshore place

ordinary title

paragraph 51(xxxi) acquisition of property
paragraph 51(xxxi) just terms

237A

253

251D

242

253

223

252

248A
253

253
253
253
233
253
253
253
253
253
253
232A
253

253

243
253
253

245
253
253

253

24CD, 24DE
224

253
253
223
253
253
253
247B
248B
238
253

253
253
253
253
253
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List of Definitions

past act 228
pastoral lease 248
permit 244
perpetual lease 249B
prescribed 253
President 253
presidential member 253
previous exclusive possession act 23B
previous non-exclusive possession act 23F

primary production activity 24GA
procedural right 253
public work 253
recognised State/Territory body 253
Register of Indigenous Land Use Agreements 253

Register of Native Title Claims 253
registered native title body corporate 253
registered native title claimant 253
Registrar 253
representative Aboriginal/Torres Strait 1slander body 253
representative body 253
residential lease 249
right to negotiate application 253
Scheduled interest 249C
similar compensable interest test 240
special matter 253
State Minister 253
statutory authority 253
subject to section 24FA
protection 253
Territorsy Minister 253
Torres Strait | slander 253
town or city 251C
traditional activity 44A
Tribunal 253
valid 253

waters 253

Division 2—K ey concepts: Nativetitle and acts of various kinds etc.

223 Nativetitle
Common law rights and interests

(1) Theexpression nativetitle or native title rights and interests means the
communal, group or individual rights and interests of Aboriginal
peoples or Torres Strait Iandersin relation to land or waters, where:

(@) therightsand interests are possessed under the traditional laws
acknowledged, and the traditional customs observed, by the
Aboriginal peoples or Torres Strait Idlanders; and
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(b) the Aboriginal peoples or Torres Strait |slanders, by those laws
and customs, have a connection with the land or waters; and

(c) therightsand interests are recognised by the common law of
Australia.

Hunting, gathering and fishing covered

(2) Without limiting subsection (1), rights and interests in that subsection
includes hunting, gathering, or fishing, rights and interests.

Satutory rights and interests

(3) Subject to subsections (3A) and (4), if nativetitle rights and interests as
defined by subsection (1) are, or have been at any timein the past,
compulsorily converted into, or replaced by, statutory rights and
interestsin relation to the same land or waters that are held by or on
behalf of Aborigina peoplesor Torres Strait 1slanders, those statutory
rights and interests are also covered by the expression nativetitle or
native title rights and interests.

Note: Subsection (3) cannot have any operation resulting from a future
act that purports to convert or replace native title rights and
interests unless the act is a permissible future act.

Qubsection (3) does not apply to statutory access rights

(3A) Subsection (3) does not apply to rights and interests conferred by
Subdivision Q of Division 3 of Part 2 of this Act (which deals with
statutory access rights for native title claimants).

Case not covered by subsection (3)

(4) Toavoid any doubt, subsection (3) does not apply to rights and
interests created by areservation or condition (and which are not native
title rights and interests):

(@ inapastora lease granted before 1 January 1994; or

(b) inlegidation made before 1 July 1993, where the reservation or
condition applies because of the grant of a pastoral lease before 1
January 1994.

224 Nativetitle holder
The expression native title holder, in relation to native title, means:

(a) if aprescribed body corporate is registered on the National
Native Title Register as holding the native title rights and
interests on trustéthe prescribed body corporate; or

(b) inany other casedthe person or persons who hold the native
title.
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225 Deter mination of nativetitle

226 Act

(D)

)

A determination of nativetitle is a determination whether or not
native title exists in relation to a particular area (the determination
area) of land or waters and, if it does exist, a determination of:

(@ who the persons, or each group of persons, holding the common
or group rights comprising the native title are; and

(b) the nature and extent of the nativetitle rights and interestsin
relation to the determination area; and

(c) thenature and extent of any other interestsin relation to the
determination area; and

(d) therelationship between the rights and interests in paragraphs (b)
and () (taking into account the effect of this Act); and

(e) totheextent that the land or watersin the determination area are
not covered by a nonexclusive agricultural lease or a nonexclusive
pastoral |easedwhether the native title rights and interests confer
possession, occupation, use and enjoyment of that land or waters
on the native title holders to the exclusion of al others.

Note: The determination may deal with the mattersin paragraphs
(c) and (d) by referring to a particular kind or particular kinds
of nonnative title interests.

Section affects meaning of act in referencesrelating to native title

This section affects the meaning of act in referencesto an act affecting
nativetitle and in other referencesin relation to native title.

Certain actsincluded
An actincludes any of the following acts:
(@ themaking, amendment or repeal of any legidation;

(b) thegrant, issue, variation, extension, renewa, revocation or
suspension of alicence, permit, authority or instrument;

(c) thecreation, variation, extension, renewa or extinguishment of
any interest in relation to land or waters,

(d) thecreation, variation, extension, renewa or extinguishment of
any legal or equitable right, whether under legidation, a contract, a
trust or otherwise;

(e) theexercise of any executive power of the Crown in any of its
capacities, whether or not under legidation;
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(f) anact having any effect at common law or in equity.
Acts by any person

(3) An act may be done by the Crown in any of its capacities or by any
other person.

227 Act affecting nativetitle

An act affects nativetitleif it extinguishesthe nativetitlerightsand interests
or if it is otherwise wholly or partly inconsistent with their continued
existence, enjoyment or exercise.

228 Past act
Definition
(1) Thissection defines past act.
Acts before 1 July 1993 or 1 January 1994
(2) Subject to subsection (10), if:
(@ ether:

(i) atanytimebefore 1 July 1993 when nativetitle existed in
relation to particular land or waters, an act consisting of the
making, amendment or repeal of legidation took place; or

(ii) at any time before 1 January 1994 when native title existed
in relation to particular land or waters, any other act took

place; and

(b) apart from this Act, the act wasinvalid to any extent, but it would
have been valid to that extent if the nativetitle did not exist;

theactisapast actin relation to the land or waters.
Options exercised on or after 1 January 1994 etc.

(3) Subject to subsection (10), an act that takes place on or after 1 January
1994 isapast act if:
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(@ itwould beapast act under subsection (2) if that subsection were
not limited in its application to acts taking place before a particular
day; and

(b) it takesplace:
(i) inexerciseof alegally enforceableright created by the

making, amendment or repeal of legidation before 1 July
1993 or by any other act done before 1 January 1994; or
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(if) ingiving effect to, or otherwise because of, an offer,
commitment, arrangement or undertaking made or givenin
good faith before 1 July 1993, and of which thereiswritten
evidence created at or about the time the offer, commitment,
arrangement or undertaking was made; and

(c) theactisnot the making, amendment or repeal of legidation.
Extensions, renewals etc.

(4) Subject to subsections (6) and (10), an act (the later act) that takes place
on or after 1 January 1994 is a past act if:

(@) thelater act would be apast act under subsection (2) if that
subsection were not limited in its application to acts taking place
before a particular day; and

(b) anact (the earlier act) that isapast act because of any subsection
of this section (including because of another application of this
subsection) took place before the later act; and

(c) theearlier act created interestsin a person and the later act creates
interestsin:

(i) the same person; or

(if) another person who has acquired the interests of the first
person (by assignment, succession or otherwise);

in relation to the whole or part of the land or waters to which
the earlier act relates; and

(d) theinterests created by the later act take effect before or
immediately after the interests created by the earlier act ceaseto
have effect; and

(e) theinterests created by the later act permit activities of asimilar
kind to those permitted by the earlier act.

Examples of similar and dissimilar acts for the purposes of
paragraph (4)(e)

(5) Thefollowing are examples for the purposes of paragraph (4)(e):

(@) thegrant of aleasethat permits mining only for a particular
minera followed by the grant of alease that permits similar
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(6)

(7)

(8)

mining for another mineral is an example of a case where
interests created by an earlier act permit activitiesthat are of a
similar kind to those permitted by alater act;

(b) thegrant of aleasethat permits only grazing followed by the
grant of alease that permits mining is an example of a case where
interests created by an earlier act permit activities that are not of a
similar kind to those permitted by alater act.

Cases excluded from subsection (4)
Subsection (4) does not apply if:

(8 theearlier act wasthe creation of anon-proprietary interest in
relation to land or waters and the later act isthe creation of a
proprietary interest in land or waters; or

(b) theearlier act wasthe creation of a proprietary interest in land or
waters and the later act isthe creation of alarger proprietary
interest in land or waters; or

(c) if theearlier act contains areservation or condition for the benefit
of Aboriginal peoples or Torres Strait |slanderséthe later act does
not contain the same reservation or condition; or

(d) theearlier act or thelater act is the making, amendment or repesl
of legidation.

Example of earlier and later acts for the purposes of paragraph

(6)(a)

For the purposes of paragraph (6)(a), the issue of alicence followed by
the grant of alease isan example of an earlier act that is the creation of
anon-proprietary interest in relation to land and alater act that isthe
creation of a proprietary interest in land.

Example of earlier and later acts for the purposes of paragraph

(6)(b)

For the purposes of paragraph (6)(b), the grant of alease followed by
the grant of afrechold estate is an example of an earlier act that isthe
creation of aproprietary interest in land and alater act that is the
creation of alarger proprietary interest in land.

Other extensions, and developments, of earlier acts
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(9) Subject to subsection (10), an act (the later act) that takes place on or
after 1 January 1994 isa past act if:

(@) thelater act would be apast act under subsection (2) if that
subsection were not limited in its application to acts taking place
before a particular day; and

(b) anact (the earlier act) that isapast act because of any subsection
of this section took place before the later act; and

(c) theearlier act contained or conferred areservation, condition,
permission or authority under which the whole or part of the land
or waters to which the earlier act related was to be used at alater
time for a particular purpose (for example, areservation for
forestry purposes); and
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(d) thelater act isdonein good faith under or in accordance with the
reservation, condition, permission or authority (for example, the
issuein good faith of alicence to take timber under areservation
for forestry purposes); and

(e) thelater act is not the making, amendment or repeal of
legidation.

Excluded acts

(10) Anactisnot apast actifitis:

(@ the Queendand Coast Islands Declaratory Act 1985 of
Queendand; or

(b) any other act declared by the regulations to be an excluded act for
the purposes of this paragraph.

229 Category A past act

)

)

Section defines expression
This section defines the expression category A past act.
Grant of certain freehold estates

A past act consisting of the grant of afreehold estate is a category A
past actif:

(@ either:

(i) thegrant was made before 1 January 1994 and the estate
existed on 1 January 1994; or

(if) the grant was made on or after 1 January 1994 and itisa
past act because subsection 228(3) (which deals with such
things as the exercise of options) or 228(9) (which deals
with other extensions etc. of earlier acts) applies; and

(b) thegrantisnot:

(i) agrant by the Crown in any capacity to the Crown, or to a
statutory authority of the Crown, in any capacity; or

(if) agrant made by or under legidation that grants freehold
estates only to or for the benefit of Aboriginal peoples or
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Torres Strait |9landers; or

(iif) agrant of aprescribed kind to or for the benefit of
Aboriginal peoples or Torres Strait Islanders.

Grant of certain leases
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(3) A past act consisting of the grant of:

(@) acommercial lease, an agricultural lease, a pastoral lease or a
residentia lease; or

(b) what istaken by subsection 245(3) (which dealswith the
dissection of mining leases into certain other leases) to be a
separate lease in respect of land or waters mentioned in paragraph
(a) of that subsection;

isacategory A past act if:
(c) either:

(i) the grant was made before 1 January 1994 and the lease was
in force on 1 January 1994, or

(ii) the grant was made on or after 1 January 1994 and itisa
past act because subsection 228(3) or (9) applies; and

(d) thegrantisnot:

(i) agrant by the Crownin any capacity to the Crown, or to a
statutory authority of the Crown, in any capacity; or

(ii) agrant made by or under legidation that grants leases only
to or for the benefit of Aboriginal peoples or Torres Strait
Islanders; or

(iii) agrant of aprescribed kind to or for the benefit of
Aboriginal peoples or Torres Strait Islanders; or

(iv) agrant over land or watersthat, on 1 January 1994, are
Aborigina/Torres Strait Islander land or waters.

Congtruction of public works

(4) A past act consisting of the construction or establishment of any public
work is acategory A past act if:

(@ thework commenced to be constructed or established before 1
January 1994 and the construction or establishment had not been
completed by that day; or

(b) thework was constructed or established before 1 January 1994
and still existed on that day; or

(c) thework was constructed or established on or after 1 January
1994 and the construction or establishment is a past act because
subsection 228(9) applies.

230 Category B past act

A category B past act is a past act consisting of the grant of alease
where:

(8 thegrantisnot acategory A past act; and
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(b)

(©)

(d)

the leaseis not amining lease; and

ether:

(i)
(i)

the grant was made before 1 January 1994 and the lease was
in force on 1 January 1994, or

the grant was made on or after 1 January 1994 and itisa
past act because subsection 228(3) (which deals with such
things as the exercise of options) or (9) (which dealswith
other extensions etc. of earlier acts) applies; and

the grant is not:

(i)

(i)

(iii)
(iv)

agrant by the Crown in any capacity to the Crown, or to a
statutory authority of the Crown, in any capacity; or

agrant made by or under legidation that grants leases only
to or for the benefit of Aborigina peoples or Torres Strait
Islanders; or

agrant of aprescribed kind to or for the benefit of
Aboriginal peoples or Torres Strait Islanders; or

agrant over land or watersthat, on 1 January 1994, are
Aboriginal/Torres Strait Islander land or waters.

231 Category C past act
A category C past act isapast act consisting of the grant of amining lease.
232 Category D past act

A category D past act is any past act that is not a category A past act, a
category B past act or acategory C past act.

232A Intermediate period act

(1) Thissection definesintermediate period act.

)

Note: Intermediate period acts may be validated under Division 2A
of Part 2.
Acts between 1.1.94 and 23.12.96

Subject to subsection (3), an act is an intermediate period act if:

@

(b)

the act took place at any time during the period from the

beginning of 1 January 1994 until the end of 23 December 1996

when native title existed in relation to particular land or waters;
and

the act did not consist of the making, amendment or repeal of

legidation, other than legidation that affects the nativetitle by:
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©)

Note:

(©

(d)
()

(f)

(i) creating afreehold estate, lease or licence over the land or
waters; or

(if) containing, making or conferring areservation, proclamation
or dedication under which the whole or part of the land or
watersisto be used for a particular purpose; and

An intermediate period act, such as the grant of alease, may
be validated under Division 2A of Part 2 even if the
legislation under which the act was done is not so validated.

the act was invalid to any extent because of Division 3 of Part 2
(disregarding section 24EBA) or for any other reason, but it
would have been valid to that extent if the nativetitle did not exist;
and

the act was not a past act (see section 228); and
a any time before the act was done, either:

(i) agrant of afreehold estate or alease (other than amining
lease) was made covering any of the land or waters affected
by the act; or

(ii) apublic work was constructed or established on any of the
land or waters affected by the act; and

the grant, or the construction or establishment, mentioned in
paragraph (e) was valid (including because of any provision of
this Act).

Exclusion by regulation

The regulations may provide that an act is not an intermediate period

act.

232B Category A intermediate period act

(1) Thissection defines the expression category A intermediate period act.
Grant of freehold estates

An intermediate period act consisting of the grant or vesting of a
freehold estate is a category A intermediate period act.

)

©)

Grant of certain leases €tc.

An intermediate period act consisting of the grant or vesting of:

@
(b)

(©)

a Scheduled interest (see section 249C); or

acommercia lease that is neither an agricultural lease nor a
pastoral lease; or

an exclusive agricultural lease (see section 247A) or an exclusive
pastoral lease (see section 248A); or
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(4)

(7)

(8)

@

(b)

(©)

(d) aresidential lease; or
(e) acommunity purposes lease (see section 249A); or

(f)  what istaken by subsection 245(3) (which deals with the
dissection of mining leasesinto certain other leases) to be a
Separate lease in respect of land or waters mentioned in paragraph
(a) of that subsection, assuming that the reference in subsection
245(2) to i1 January 19941 were instead areferenceto i24
December 1996i; or

(g) any lease (other than amining lease) that confers aright of
exclusive possession over particular land or waters;

isacategory A intermediate period act.
Vesting of certain land or waters
If:

(@ anintermediate period act is done by or under legidation of a
State or a Territory; and

(b) theintermediate period act consists of the vesting of particular
land or watersin any person; and

(c) aright of exclusive possession of the land or watersis expressly
or impliedly conferred on the person by or under the legidation;

the intermediate period act is a category A intermediate period act.
Construction of public works

An intermediate period act consisting of the construction or
establishment of any public work is a category A intermediate period
act.

An intermediate period act is not a category A intermediate period act
ifitis:

the grant or vesting of any thing that is made or done by or under
legidation that makes provision for the grant or vesting of such things
only to, in or for the benefit of, Aboriginal peoples or Torres Strait
Islanders; or

the grant or vesting of any thing expresdy for the benefit of, or to or in
aperson to hold on trust expressly for the benefit of, Aborigina
peoples or Torres Strait Islanders; or

the grant or vesting of any thing over particular land or waters, if at the
time athing covered by paragraph (a) or (b) isin effect in relation to the
land or waters.

Exclusion by regulation
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(90 Theregulations may providethat an act is not a category A
intermediate period act.

232C Category B intermediate period act

A category B intermediate period act is an intermediate period act
consigting of the grant of aleaseiif:

(@) thegrantisnot acategory A intermediate period act; and
(b) theleaseisnot:
(i) amining lease; or

(ii) alease granted by or under legidation that grants leases only
to or for the benefit of Aboriginal peoples or Torres Strait
Islanders; or

(iii) alease granted expressly for the benefit of, or to a person to
hold on trust expressly for the benefit of, Aboriginal peoples
or Torres Strait Islanders; or

(iv) any other lease granted over particular land or waters, if at
the time alease covered by subparagraph (ii) or (iii) isin
force over the land or waters.

232D Category C intermediate period act

A category C intermediate period act is an intermediate period act
consisting of the grant of amining lease.

232E Category D intermediate period act

A category D intermediate period act is any intermediate period act
that is not a category A intermediate period act, a category B
intermediate period act or a category C intermediate period act.

233 Future act
Definition
(1) Subject to thissection, an actisafuture act in relation to land or waters
if:
(@ either:

(i) it condsts of the making, amendment or repeal of legidation
and takes place on or after 1 July 1993; or

(if) itisany other act that takes place on or after 1 January 1994;
and

(b) itisnotapast act; and
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(c) apart fromthisAct, either:

(i) itvalidly affects nativetitlein relation to the land or waters to
any extent; or

(if) thefollowing apply:
(A) itistoany extentinvalid; and

(B) itwould bevadlid to that extent if any nativetitlein
relation to the land or waters did not exist; and

(C) ifitwerevdidto that extent, it would affect the native
title.

Validation and extinguishment legidation excluded
2 If:

(@) theact consists of the making, amendment or repeal of
legidation; and

(b) theact purportsto:
(i) validate any past act or intermediate period act; or

(if) extinguish nativetitle, or extinguish native title rights and
interests to an extent; and

(c) theactisdone or permitted to be done by Division 2, 2A or 2B of
Part 2;

subsection (1) does not apply to the extent that the act purportsto validate the
act, or to extinguish the native title or the native title rights and interests.

Acts creating or affecting Aboriginal/Torres Srait Ilander land or
waters excluded

(3) Subsection (1) does not apply to any of the following acts:

(@ anactthat causesland or waters to be held by or for the benefit of
Aboriginal peoplesor Torres Strait Islanders under alaw
mentioned in the definition of Aboriginal/Torres Strait |slander
land or waters in section 253;

(b) any act affecting Aboriginal/Torres Strait Ilander land or waters.
237 Act attracting the expedited procedure
A future act isan act attracting the expedited procedure if:

(& theactisnot likely to interfere directly with the carrying on of the
community or socia activities of the persons who are the holders
(disregarding any trust created under Division 6 of Part 2) of
nativetitlein relation to the land or waters concerned; and
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(b) theactisnot likely to interfere with areas or sites of particular
significance, in accordance with their traditions, to the persons
who are the holders (disregarding any trust created under
Division 6 of Part 2) of the native titlein relation to the land or
waters concerned; and

(o) theactisnot likely to involve major disturbance to any land or
waters concerned or create rights whose exerciseislikely to
involve major disturbance to any land or waters concerned.

237A Extinguish

The word extinguish, in relation to native title, means permanently
extinguish the nativetitle. To avoid any doubt, this means that after the
extinguishment the native title rights and interests cannot revive, even if
the act that caused the extinguishment ceases to have effect.

238 Non-extinguishment principle

)

)

©)

(4)

©)

Effect of references

This section sets out the effect of areference to the non-extinguishment
principle applying to an act.

Native title not extinguished

If the act affects any nativetitle in relation to the land or waters
concerned, the native title is neverthel ess not extinguished, either
wholly or partly.

Rights and interests wholly ineffective

In such acasg, if the act is wholly inconsistent with the continued
existence, enjoyment or exercise of the native title rights and interests,
the native title continuesto exist in its entirety but the rights and
interests have no effect in relation to the act.

Rights and interests partly ineffective

If the act is partly inconsistent with the continued existence, enjoyment
or exercise of the native title rights and interests, the nativetitle
continues to exist in its entirety, but the rights and interests have no
effect in relation to the act to the extent of the inconsistency.

Who the nativetitle holdersare

Despite the fact that the native title rights and interests have no effect (as
mentioned in subsection (3)) or have only limited effect (as mentioned
in subsection (4)) in relation to the act, the persons who are entitled in
accordance with the traditional laws and customs, as applying from
time to time, to possess those rights and interests continue to be the
native title holders, subject to Division 6 of Part 2 (which deals with the
holding of nativetitle on trust).
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Complete removal of act or its effects

(6) If theact or its effects are later wholly removed or otherwise wholly
cease to operate, the native title rights and interests again have full
effect.

Partial removal of act or its effects

(7) If theact or its effects are later removed only to an extent, or otherwise
cease to operate only to an extent, the native title rights and interests
again have effect to that extent.

Example of operation of section

(8) Anexample of the operation of this sectionisits application to a
category C past act consisting of the grant of amining lease that confers
exclusive possession over an area of land or watersin relation to which
native title exists. In such a case the native title rights and interests will
continue to exist but will have no effect in relation to the lease whileit is
in force. However, after the lease concerned expires (or after any
extension, renewal or re-grant of it to which subsection 228(3), (4) or
(9) applies expires), the rights and interests again have full effect.

239 Act attributable to the Commonwealth, a Stateor a Territory

An act isattributable to the Commonweslth, a State or a Territory if
the act is done by:

(@ theCrowninright of the Commonwealth, the State or the
Territory; or

(b) the Parliament or Legidative Assembly of the Commonwealth,
the State or the Territory; or

(c) any person under alaw of the Commonwealth, the State or the
Territory.

240 Similar compensable interest test

Thesimilar compensable interest test is satisfied in relation to a past
act, an intermediate period act or afuture act if:

(@ thenativetitle concerned relates to an onshore place; and

(b) the compensation would, apart from this Act, be payable under
any law for the act on the assumption that the native title holders
instead held ordinary title to any land or waters concerned and to
the land adjoining, or surrounding, any waters concerned.
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Division 3—L eases
241 Coverage of Division
This Division contains definitions relating to leases.
242 L ease
(1) Theexpressionleaseincludes:
(@) aleaseenforceablein equity; or
(b) acontract that contains a statement to the effect thet it isalease; or

(c) anything that, at or before the time of its creation, is, for any
purpose, by alaw of the Commonwealth, a State or a Territory,
declared to be or described as alease.

Referencesto mining lease

(2) Inthe caseonly of referencesto amining lease, the expression lease
also includes alicenceissued, or an authority given, by or under alaw
of the Commonwealth, a State or a Territory.

243 Lessee

(1) Subject to subsection (2), the expression lessee includes any person
who, by assignment, succession, sub-lease or otherwise, acquires,
enjoys or is entitled to exercise any of the interests under the lease of a
lessee (including of a person who is alessee because of another
application or applications of this section).

Lessee of certain mining leases

(2) Inthecaseof aleasethat isamining lease because of subsection
242(2) (which covers licences and authorities given by or under laws),
the expression lessee means:

(@ the person to whom the licence mentioned in that subsection was
issued, or the authority so mentioned was given; or

(b) any person who, by assignment, succession or otherwise,
acquires or enjoys the licence or authority or is entitled to exercise
rights under the licence or the authority.

244 Per mit
Definition
(1) The expr on permit, in areference to alease permitting athing,
means permit:
(@) expresdy by the terms of the lease; or
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(b) by implication from the terms of the lease; or

(c) otherwise (including expressly, or by implication, from the
operation of legidation).

Example of implication from legidation

(2) Anexample of athing permitted by implication from the operation of
legidation iswherethe legidation states that, if aleaseisnot renewed,
compensation is payable for any building constructed on the land
subject to the lease. The construction of the building is permitted by
implication from the statement.

245 Mining lease
Definition

(1) A mining leaseisalease (other than an agricultural |ease, a pastoral
lease or aresidential lease) that permitsthe lessee to use theland or
waters covered by the lease solely or primarily for mining.

Mining leases to which subsection (3) applies

(2) Subject to subsection (4), subsection (3) appliesto amining leaseif the
lease was in force at the beginning of 1 January 1994 (the test time) and
either or both of the following paragraphs apply:

(@ thefollowing conditions are satisfied:

(i) acity, town or private residences had been wholly or partly
congtructed at the test time on a part of the land or waters
covered by the lease;

(if) the construction was permitted by the lease;

(iii) inthe case of any private residencesothey had been, or were
being, constructed as fixtures and it was reasonably likely at
the test time that, if mining under the lease were to cease at
any later time, they would continue to be used as private
residences,

(b) thefollowing conditions are satisfied:

(i) other buildings or works had been wholly or partly
constructed asfixtures at the test time, on a part of the land
or waters covered by the lease, for carrying on an activity in
connection with any city, town or private residences covered

by paragraph (a);



74
Native Title (Queendand) Sate Provisions Amendment (No. 2)

(if) the construction was permitted by the lease;
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©)

(4)

(iii) it wasreasonably likely at the test time that, if mining under
the lease were to cease at any later time, the buildings or
works would continue to be used to carry on the same
activity, or asimilar activity, in connection with any city,
town or private residences mentioned in paragraph (a).

Dissection of mining lease

If this subsection appliesto amining lease, the lease is taken instead to
consist of separate leasesin respect of:

(8 thepart of the land or watersin respect of which paragraph (2)(a)
or (b), or both paragraphs, are satisfied; and

(b) theremainder of the land or waters.
Exclusion of certain cities, towns etc.
The Commonwesalth Minister may, in writing, determine that a

specified city, town, private residence, building or worksis not to be
taken into account for the purposes of subsection (3).

246 Commer cial lease

)

)

Definition

A commercial leaseis alease (other than amining lease) that permits
the lessee to use the land or waters covered by the lease solely or
primarily for business or commercial purposes. The defining of
agricultural lease, pastoral lease and residential lease in sections 247,
248 and 249 is not intended to limit the coverage of commercial lease.

Examples of a commercial lease
For the purposes of subsection (1):

(@ construction on land of abuilding to be used for business or
commercial purposes, or of a hotel, motel or tourist resort, isan
example of use of the land for business or commercia purposes,
and

(b) useof abuilding on land for business or commercial purposes, or
operation of ahotel, motel or tourist resort on land, is an example
of use of the land for business or commercia purposes.
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247 Agricultural lease
An agricultural leaseis alease that:

(8 permitsthe lesseeto use the land or waters covered by the lease solely
or primarily for agricultural purposes (which includes the planting and
growing in the land of trees, vines or vegetables); or

(b) contains a statement to the effect that it is solely or primarily an
agricultural lease or that it is granted solely or primarily for agricultural
purposes.

Aquaculture

(2) Exceptinsofar asthe expressionisusedin or in relation to Division 2

of Part 2, agricultural leasea so includes alease that permits the lessee

to use the land or waters covered by the lease solely or primarily for
aquacultural purposes.

247A Exclusive agricultural lease

An exclusive agricultural lease isan agricultural lease that:

(@ confersaright of exclusive possession over the land or waters
covered by the lease; or

(b) isaScheduled interest.

247B Nonexclusive agricultural lease

A nonexclusive agricultural leaseis an agricultural lease that is not an
exclusive agricultural lease.

Note: In practice, there might be few, or no, nonexclusive
agricultural leases.

248 Pastor al lease
A pastoral leaseisaleasethat:

(8 permitsthe lesseeto usetheland or waters covered by the lease
solely or primarily for:

(i) maintaining or breeding sheep, cattle or other animals; or
(ii) any other pastora purpose; or

(b) contains a statement to the effect that it is solely or primarily a
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pastoral lease or that it is granted solely or primarily for pastoral
purposes.

248A Exclusive pastoral lease
An exclusive pastoral lease is a pastoral lease that:

(@ confersaright of exclusive possession over the land or waters
covered by the lease; or

(b) isaScheduled interest.

248B Nonexclusive pastoral lease

A non-exclusive pastoral leaseis a pastoral lease that is not an
exclusive pastoral lease.

249 Residential lease
Definition
(1) A residential leaseis alease that permits the lessee to use the land or

waters covered by the lease solely or primarily for constructing or
occupying a private residence.

Examples of residential lease
(2) For the purposes of subsection (1):

(@ construction of ahouse or unit on land for apersontoliveinisan
example of use of the land for constructing a private residence;
and

(b) useof ahouse or unit on land that is leased out to aperson to live
inisan example of use of the land for occupying a private
residence; and

() useof ahotel, motel, caravan or tent on land is an example of
something that is not use of the land for occupying a private
residence.

249A Community pur poses lease
A community purposes lease is alease that:

(@) permitsthe lessee to use the land or waters covered by the lease
solely or primarily for community, religious, educational,
charitable or sporting purposes; or

(b) contains astatement to the effect that it is solely or primarily a
community purposes lease or that it is granted solely or primarily
for community, religious, educational, charitable or sporting
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purposes.
249B Perpetual lease
A perpetual lease is alease with the following features:
(@) theleaseisin perpetuity;

(b) thelease may be forfeited, cancelled or otherwise cease to have
effect for failure to pay rent or for contravention of a condition or
conditions.

249C Scheduled interest

(1) A Scheduledinterestis:

(@ anything set out in Schedule 1, other than amining lease or
anything whose grant or vesting is covered by subsection 23B(9),
(9A), (9B), (9C) or (10) (which provide that certain acts are not
previous exclusive possession acts); or

(b) aninterest, inrelation to land or waters, of atype declared by a
regulation for the purposes of this paragraph to be a Scheduled
interest.

Regulationsto cover single type of interest only

(2) A particular regulation only has effect for the purposes of paragraph
(D) (b) if it coversasingle type of interest.

Regulations to cover exclusive possession interests only

(3) Beforethe GovernorGeneral makes aregulation for the purposes of
paragraph (1)(b) declaring a particular interest to be a Scheduled
interest, the Minister must be satisfied that the interest confers aright of
exclusive possession that extinguishes all native title rights and interests
over the land or waters concerned.

Division 4—Sundry definitions etc.
250 Application to things happening before commencement

The use of the present tensein any provision of this Act does not imply
that the provision does not apply to things happening before the
commencement of the provision.

Section 251 has been amended and moved to new Part 12A and re-numbered
section 207A

251A Authorising the making of indigenous land use agreements

For the purposes of this Act, persons holding native titlein relation to
land or watersin the area covered by an indigenous land use agreement
authorise the making of the agreement if:
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(@) wherethereisaprocess of decisionmaking that, under the
traditional laws and customs of the persons who hold or may
hold the common or group rights comprising the native itle,
must be complied with in relation to authorising things of that
kindéthe persons authorise the making of the agreement in
accordance with that process; or

(b) wherethereis no such processéthe persons authorise the making
of the agreement in accordance with a process of decisionmaking
agreed to and adopted, by the persons who hold or may hold the
common or group rights comprising the native title, in relation to
authorising the making of the agreement or of things of that kind.

251B Authorising the making of applications

For the purposes of this Act, all the personsin a nativetitle claim group
or compensation claim group authorise a person or persons to make a
native title determination application or a compensation application, and
to deal with mattersarising in relation to it, if:

(@ wherethereisaprocess of decisionmaking that, under the
traditional laws and customs of the personsin the native title
claim group or compensation claim group, must be complied
with in relation to authorising things of that kindo6the personsin
the native title claim group or compensation claim group
authorise the person or persons to make the application and to
deal with the matters in accordance with that process; or

(b) wherethereisno such processithe personsin the native title
claim group or compensation claim group authorise the other
person or persons to make the application and to deal with the
mattersin accordance with a process of decisionmaking agreed to
and adopted, by the personsin the native title claim group or
compensation claim group, in relation to authorising the making
of the application and dealing with the matters, or in relation to
doing things of that kind.

251C Towns and cities

)

)

Areasin Western Australia

Subject to subsection (4), aparticular areain Western Austraiaisa
town or cityif, asat 23 December 1996, it was gazetted as atownsite
or as suburban lands under section 10 of the Land Act 1933 of Western
Australia

Areasin South Australia

Subject to subsection (4), a particular areain South Australiaisatown
or city if, asat 23 December 1996, it was:
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©)

(4)

@
(b)
(©
(d)

(€)
(f)

(9)

(h)
(i)

()

within the boundaries of atown constituted under section 5(g) of
the Crown Lands Act 1929 of South Australia; or

set apart as town lands, or suburban lands, by notice under
section 5(h) of that Act; or

town lands, park lands, or suburban lands, within the meaning of
section 4 of that Act; or

gazetted in the South Australian Government Gazette, or
proclaimed by the Governor of South Australia, as suburban
lands, where the gazettal took place, or the proclamation was
made, before the enactment of the Crown Lands Act 1929 of
South Australia; or

atownship within the meaning of section 5(1) of the Local
Government Act, 1934 of South Australia; or

park land, within the meaning of section 5(1) of that Act, that was
within or adjacent to a township within the meaning of that
section; or

the areain relation to which amunicipa council was constituted
under section 6 of that Act; or

atownship within the meaning of section 319 of that Act; or

atownship allotment within the meaning of section 5 of the
Renmark Irrigation Trust Act 1936 of South Australia; or

town lands within the meaning of section 5 of the Water
Conservation Act 1936 of South Australia.

Areasin the Northern Territory

Subject to subsection (4), aparticular areain the Northern Territory isa
town or cityif, asat 23 December 1996, it was:

@

(b)
(©)

gazetted as atown (other than the town of Darwin, Hatches
Creek, Brocks Creek, Burrundie or Urapunga) under subsection
95(1) of the Crown Lands Act of the Northern Territory; or

the areain the Schedule to the Darwin Lands Acquisition Act
1945 of the Commonwealth; or

within amunicipality constituted under section 29 of the Local
Government Act of the Northern Territory.

Exclusion of areas in Western Australia, South Australia or Northern
Territory

A particular areais not atown or city under subsection (1), (2) or (3) if
the Commonwealth Minister makes a written determination to that
effect.
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)

(6)

Other areas

A particular areain any State or Territory isatown or city if the
Commonwealth Minister makes a written determination stating that, in
his or her opinion, the areawas atown or acity as at 23 December
1996.

Exclusion of ordinary meaning
Except as mentioned in this section, an areais not a town or city.

251D Land or waterson which a public work is constructed,
established or situated

Inthis Act, areference to land or waters on which a public work is
constructed, established or situated includes a reference to any adjacent
land or waters the use of which is or was necessary for, or incidenta to,
the construction, establishment or operation of the work.

252 Notify the public in the deter mined way

(D)

)

Definition
The expression notify the public in the determined way means give

notice in the way determined by the Commonwealth Minister for the
purposes of the provision in which the expression is used.

Examples of ways that may be determined

Without limiting the ways that the Commonwealth Minister may

determine, he or she may determine that the notice may be given:

(8 in newspapers (including newspapers catering mainly or
exclusively for the interests of Aboriginal peoples or Torres Strait
Islanders); or

(b) by radio broadcasts or television transmissions.

253 Other definitions

Unless the contrary intention appears.

Aboriginal peoplesmeans peoples of the Aboriginal race of Austraia

Aboriginal/Torres Strait | slander land or waters means land or waters held
by or for the benefit of Aborigina peoples or Torres Strait 1slanders under:

(@ any of the following laws of the Commonwealth:
(i) theAboriginal Land Grant (Jervis Bay Territory) Act 1986;

(if) the Aboriginal Land (Lake Condah and Framlingham
Forest) Act 1987;

(iii) the Aboriginal Land Rights (Northern Territory) Act 1976;
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or
(b) any of the following laws of South Austraia:
(i) theAboriginal Lands Trust Act 1966;
(if) theMaralinga Tjarutja Land Rights Act 1984;
(i) the Pitjantjatjara Land Rights Act 1981; or
(c) any other law, or part of alaw, prescribed for the purposes of the
provision in which the expression is used.
applicant has a meaning affected by subsection 61(2).
approved determination of native title has the meaning given by subsections
13(3), (4) and (7).
arbitral body has the meaning given by section 27.

assessor means an assessor appointed under Part VA of the Federal Court
of Australia Act 1976.

authorise:

(@ inrdation to the making of indigenous land area agreementsohas
the meaning given by section 251A; and

(b) inrelation to the making of native title determination applications
or compensation applications, and dealing with mattersarising in
relation to such applicationsdhas the meaning given by section
251B.

Chief Justice means the Chief Justice of the Federal Court of Australia.

claimant application means a native title determination application that a
native title claim group has authorised to be made, and, unless the contrary
intention appears, includes such an application that has been amended.

coastal sea has the meaning given by subsection 15B(4) of the Acts
Interpretation Act 1901.

common law holders has the meaning given by section 56.

Commonwealth Minister meansthe Minister applicable, in relation to the
provision in which the expression is used, under section 19A of the Acts
Interpretation Act 1901.

exploreincludes:
(@ conduct ageological, geophysical or geochemical survey; or
(b) take samplesfor the purpose of analysis.
Federal Court meansthe Federal Court of Austraia.
forest operations means:
(@ theplanting or tending, in a plantation or forest, of trees intended
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for felling; or
(b) thefelling of such trees.

former judge means a person who has been a Justice of the High Court or a
judge of another federal court or of the Supreme Court of a State or Territory.

Government party has the meaning given by subsection 26(1).
grantee party has the meaning given by paragraph 29(2)(c).
horticultureincludes:
(@) propagation or maintenance, as well as cultivation; or
(b) propagation, maintenance or cultivation of seeds, bulbs, spores or
similar things; or
(c) propagation, maintenance or cultivation of fungi; or

(d) propagation, maintenance or cultivation in environments other
than soil, whether natural or artificial.

indigenous land use agreement has the meaning given by sections 24BA,
24CA and 24DA.

infrastructure facility includes any of the following:
(@ aroad, railway, bridge or other transport facility;
(b) ajetty or port;
(c) anairport or landing strip;
(d) an €electricity generation, transmission or distribution facility;

(e) astorage, distribution or gathering or other transmission facility
for:

(i) oil orgas; or
(if) derivativesof oil or gas;

(fy asorage or transportation facility for coal, any other minera or
any minera concentrate;

(g9 adam, pipeline, channel or other water management, distribution
or reticulation facility;

(h)y acable, antenna, tower or other communication facility;

(i) any other thing that is similar to any or al of the things mentioned
in paragraphs (a) to (h) and that the Commonwealth Minister
determines in writing to be an infrastructure facility for the
purposes of this paragraph.

interest, in relation to land or waters, means:

(@) alega or equitable estate or interest in the land or waters; or

(b) any other right (including aright under an option and aright of
redemption), charge, power or privilege over, or in connection
with:
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(i) theland or waters; or
(ii) anedsateor interest in the land or waters; or

(c) arestriction onthe use of the land or waters, whether or not
annexed to other land or waters.

Judge means a Judge of the Federal Court.
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jurisdictional limits means:
(@ inrelationto a Statedthe areawithin:
(i) thelimits of the State; or
(ii) the coastal waters of the State (within the meaning of the
Coastal Waters (Sate Powers) Act 1980); or
(b) inrelation to the Northern Territory6the areawithin:
(i) thelimitsof the Territory; or

(ii) the coastal waters of the Territory (within the meaning of the
Coastal Waters (Northern Territory Powers) Act 1980); or

(c) inreationto any other Territoryéthe areawithin the limits of the
Territory.

land includes the airspace over, or subsoil under, land, but does not include
waters.

Note: Because of the definition of waters, not only rivers and lakes
etc., but also such things as the bed or subsoil under, and
airspace over, rivers and lakes etc. will not be included in
land.

Note 2: Because of the definition of waters, the area between high
water and low water will not be included in land.

major earthworks means earthworks (other than in the course of mining)
whose construction causes major disturbance to the land, or to the bed or
subsoil under waters.

member means a member of the Tribunal.
mine includes:

(@ explore or prospect for things that may be mined (including
things covered by that expression because of paragraphs (b) and
(c)); or

(b) extract petroleum or gas from land or from the bed or subsoil
under waters; or

(© quary;
but does not include extract, obtain or remove sand, gravel, rocks or soil

from the natural surface of land, or of the bed beneath waters, for a purpose
other than:

(d) extracting, producing or refining minerals from the sand, gravel,
rocks or soil; or

(e) processing the sand, gravel, rocks or soil by nhonmechanical
means.

National Native Title Register means the register established and maintained
under Part 8.
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National Native Title Tribunal or NNTT meansthe National Native Title
Tribunal established under Part 6.

native title claim group means.

(@ inrdationtoaclaimin an application for adetermination of
native title made to the Federal Court6the native title claim group
mentioned in relation to the application in the table in subsection
61(1); or

(b) inreationtoaclaimin an application for an approved
determination of native title made to arecognised State/Territory
bodyéthe person or persons making the claim, or on whose
behalf the claim is made.

native title party has the meaning given by paragraphs 29(2)(a) and (b) and
section 30.

Native Title Registrar meansthe Native Title Registrar appointed under Part
5.

negotiation party has the meaning given by section 30A.

non-claimant application means a native title determination application that
isnot aclaimant application.

non-presidential member means a member who, in accordance with the
tablein subsection 110(1), is of the non-presidentia class.

offshore place means any land or waters to which this Act extends, other
than land or waters in an onshore place.

onshore place means land or waters within the limits of a State or Territory
to which this Act extends.

ordinary title, in relation to an onshore place that is land, means:

(@ if thelandisnot inthe Australian Capital Territory or the Jervis
Bay Territory6afreehold estate in fee simple in the land other than
such an estate granted by or under alaw that grants such estates
only to or for the benefit of Aboriginal peoples or Torres Strait
|slanders; or

(b) if thelandisinthe Augtralian Capital Territory or the Jervis Bay
Territorydalease over the land granted by or on behalf of the
Commonweslth under alaw of the Commonwealth or of the
Territory, other than alease granted by or under alaw that grants
such leases only to or for the benefit of Aboriginal peoples or
Torres Strait Ilanders.

paragraph 51(xxxi) acquisition of property means an acquisition of property
within the meaning of paragraph 51(xxxi) of the Constitution.
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paragraph 51(xxxi) just terms means just terms within the meaning of
paragraph 51(xxxi) of the Constitution.

prescribed means prescribed by the regulations.
President means the President of the Tribunal.

presidential member means amember who, in accordance with the tablein
section 110, is of the presidential class.

procedural right, in relation to an act, means:
(@) aright to be notified of the act; or
(b) aright to object to the act; or

(c) any other right that is available as part of the procedures that are to
be followed when it is proposed to do the act.

public work means:

(@ any of thefollowing that is constructed or established by or on
behalf of the Crown, or alocal government body or other
statutory authority of the Crown, in any of its capacities:

(i) abuilding, or other structure (including amemorial), that is
afixture; or

(ii) aroad, railway or bridge; or

(ila) where the expression isused in or for the purposes of
Division 2 or 2A of Part 26a stock-route; or

(iii) awell, or bore, for obtaining water; or
(iv) any major earthworks; or

(b) abuilding that is constructed with the authority of the Crown,
other than on alease.

Note: In addition, section 251D deals with land or waters relating to
public works.

recognised State/Territory body means a court, office, tribunal or body in
relation to which a determination under section 207A isin force.

Register of I ndigenous Land Use Agreements means the register
established and maintained under Part 8A.

Register of Native Title Claims means the Register established and
maintained in accordance with Part 7.

registered native title body corporate means.

(@) aprescribed body corporate whose name and address are
registered on the National Native Title Register under
subparagraph 193(2)(d)(iii); or
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(b) abody corporate whose name and address are registered on the
National Native Title Register under subparagraph 193(2)(d)(iv).

registered nativetitle claimant, in relation to land or waters, means a person
or persons whose name or names appear in an entry on the Register of
Native Title Claims as the applicant in relation to aclaim to hold native title in
relation to the land or waters.

Registrar means the Native Title Registrar.

representative Aboriginal/Torres Strait | slander body means a body that is
the subject of adetermination under subsection 202(1) or that is recognised
under section 203AD.

representative body means a representative Aboriginal/Torres Strait 15lander
body.

right to negotiate application has the meaning given by paragraph 139(1)(b).
special matter has the meaning given by paragraph 139(1)(c).

State Minister, in relation to a State, means:

(@ if thereisno nomination under paragraph (b)éthe Premier of the
Stete; or

(b) aMinister of the Crown of the State nominated in writing given
to the Commonwealth Minister by the Premier for the purposes
of this definition.

statutory authority, in relation to the Crown in right of the Commonwealth,
a State or a Territory, means any authority or body (including a corporation
sole) established by alaw of the Commonwealth, the State or Territory other
than ageneral law alowing incorporation as a company or body corporate.

subject to section 24F A protection has the meaning given by Subdivision F
of Division 3 of Part 2.

Territory Minister, in relation to a Territory, means:

(@ if thereisno nomination under paragraph (b)6the Chief Minister
of the Territory; or

(b) aMinister of the Territory nominated in writing given to the
Commonwealth Minister by the Chief Minister for the purposes
of this definition.

Torres Strait | slander means a descendant of an indigenous inhabitant of
the Torres Strait Idands.

Tribunal meansthe National Native Title Tribunal.
validincludes having full force and effect.
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watersincludes:

() sea ariver, alake, atida inlet, abay, an estuary, a harbour or
subterranean waters; or

(b) the bed or subsoil under, or airspace over, any waters (including
waters mentioned in paragraph (@) ; or the shore, or subsoil
under or airspace over the shore, between high water and low
water.

[ The State of Queensland 1998



