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The Parliament of Queensland enacts—

CHAPTER 1—PRELIMINARY

PART 1—INTRODUCTION

Short title

1. This Act may be cited as the Property Agents and Motor Dealers
Act 2000.

Commencement

2. This Act commences on a day to be fixed by proclamation.

Act binds all persons

3.(1) This Act binds all persons, including the State, and, so far as the
legislative power of Parliament permits, the Commonwealth and the other
States.

(2) Nothing in this Act makes the State, the Commonwealth or any other
State liable to be prosecuted for an offence.

Exemption—auctions
4. Chapter 71 does not apply to—

(@) asde ordered by the sheriff under any process issued out of a
court; or

(b) a sale made under a rule, order, or judgment of the Supreme
Court or District Court; or

(c) asale made by a person obeying an order of, or a process issued

1 Chapter 7 (Auctioneers)
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by, a court, judge or justice, or the registrar of the State Penalties
Enforcement Registry for the recovery of a fine, penalty, or
award; or

(d) asae of an animal lawfully impounded and sold under a law
about impounding; or

(e) asaeof goodsdistrained for rent or arrears of rent; or
(f) asaleby postal bids of stamps or coins.

Exemption—public officials

5.(1) Section 3542 does not apply to a bailiff serving aclaim, application,
summons or other process.

(2) Chapter 123 does not apply to a prescribed officer in relation to trust
moneys for which the prescribed officer isresponsible if another Act makes
provision for the way the prescribed officer isrequired to deal with moneys
held by the officer in trust.

(3) In this section—

“bailiff” means a bailiff appointed under the Supreme Court Act 1995,
part 12, the District Court Act 1967 or the Magistrates Courts
Act 1921

“prescribed officer” means—

(@ an accountable officer under the Financial Administration and
Audit Act 1977; or

(b) apublic service officer.

Exemption—financial institutions and tr ustee companies

6.(1) Chapters 5, 6, 9 and 104 do not apply to a financial institution or
trustee company.

2 Section 354 (Acting as commercial agent)
3 Chapter 12 (Accounts and funds)

4 Chapters 5 (Rea estate agents), 6 (Pastoral houses), 9 (Motor dedlers) and 10
(Commercial agents)
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(2) In this section—
“trustee company” means—
() atrustee company under the Trustee Companies Act 1968, or
(b) the public trustee when the public trustee is—

(i) performing the activities that may be performed by atrustee
company; or

(ii) exercising the powers that may be exercised by a trustee
company; or

(iii) holding an office that may be held by atrustee company.

Exemption—pastoral houses

7.(1) A pastoral house is exempt from chapter 125 other than in relation
to any sale of rural land or the auction of land that is not rural land.

(2) Subsection (1) applies subject to section 165(3).6

Exemption—Ilivestock sales

8. A del credere agent is exempt from chapter 12 in relation to the sale of
livestock if the agent and the livestock’s seller agree in writing before the
sale that the agent guarantees payment of the livestock’s purchase price to
the sdler.7

Exemption—nonpr ofit cor porations
9.(1) A nonprofit corporation is exempt from chapters 4 and 58 if—
(a) the corporation provides or locates—

(i) affordable rental housing under an affordable housing
scheme; or

5 Chapter 12 (Accounts and funds)

6  Section 165 (What a pastoral house licence authorises)

7 This practice is commonly known as ‘del credere’.

8 Chapters 4 (Restricted letting agents) and 5 (Real estate agents)
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(it) approved supported accommodation; and

(b) the providing or locating of the housing or accommodation is
funded or managed by the Commonwealth, the State or a local
government.

(2) Subsection (1) does not apply if the nonprofit corporation is
otherwise carrying on the business of arestricted letting agent or real estate

agent.

(3) To remove any doubt, it is declared that a corporation does not stop
being a nonprofit corporation only because it receives a reward for
providing its services to another nonprofit corporation.

(4) In this section—

“affordable housing scheme” see the Residential Tenancies Act 1994,
schedule 3.

“approved supported accommodation” see the Residential Tenancies Act
1994, schedule 3.

“nonprofit corporation” means a corporation formed for a purpose other
than the purpose of making a profit.

PART 2—OBJECT

Object

10.(1) The main object of this Act is to provide a system for licensing
and regul ating persons asrestricted |l etting agents, real estate agents, pastoral
houses, auctioneers, property developers, motor dealers and commercial
agents, and for registering and regulating persons as registered employees,
that achieves an appropriate balance between—

() the need to regulate for the protection of consumers; and

(b) the need to promote freedom of enterprisein the market place.
(2) The object isto be achieved mainly by—

(8 ensuring—
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(b)

(©

(d)

(€)

()

(i) only suitable persons with appropriate qualifications are
licensed or registered; and

(i) persons who carry on business or are in charge of a
licensee’s business at a place under the authority of a
property agents and motor dealers licence maintain close
personal supervision of the way the business is carried on;
and

providing—

(i) protection for consumersin their dealings with licensees and
their employees; and

(i) a legidative framework within which persons performing
activitiesfor licensees may lawfully operate; and

regulating fees and commissions that can be charged for particular
transactions; and

promoting administrative efficiency by providing that—

(i) responghility for licensing rests with the chief executive; and

(it) responsibility for minor claims against the fund rests with
the chief executive; and

(iii) responsibility for claims, other than minor claims, against
the fund rests with the tribunal; and

(iv) responsibility for reviewing particular decisions of the chief
executive rests with the tribunal; and

(v) responsibility for disciplinary matters rests with the tribunal;
and

establishing a claim fund to provide compensation in particular
circumstances for persons who suffer financial loss because of
their dealings with persons, other than property developers and
their employees, regulated under this Act; and

providing increased flexibility in enforcement measures through
codes of conduct, injunctions and undertakings.
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PART 3—INTERPRETATION

Definitions

11. The dictionary in schedule 3 defines particular words used in this Act.

Notesin text
12. A notein the text of this Act is part of the Act.

Meaning of “beneficial interest”

13.(1) For thisAct, alicensee, other than aproperty developer, istaken to
have a“ beneficial interest” in property in each of the following cases—

Casel

The purchase or sale of the property is made for the licensee or an
associate? of the licensee.

Case 2

An option to purchase the property is held by the licensee or an associate
of the licensee.

Case 3

The purchase or sale of the property is made for a corporation (having
not more than 100 members) of which the licensee or an associate of the
licensee is a member.

Case 4

An option to purchase the property is held by a corporation (having not
more than 100 members) of which the licensee or an associate of the
licensee is a member.

Case5

The purchase or sale of the property is made for a corporation of which
the licensee or an associate of the licensee is an executive officer.

9 ‘Associate’ isaterm defined in the dictionary.
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Case 6

An option to purchase the property is held by a corporation of which the
licensee or an associate of the licensee is an executive officer.

Case7

The purchase or sale of the property is made for a member of afirm or
partnership of which the licensee or an associate of the licensee is also a
member.

Case 8

The purchase or sale of the property is made for a person carrying on a
business for profit or gain and the licensee or an associate of the licensee
has, directly or indirectly, aright to participate in theincome or profits of the
person’ s business or the purchase or sale of the property.

(2) For this Act, aregistered employee of alicensee, other than a property
developer, istaken to have a“ beneficial interest” in property in each of the
following cases—

Casel

The purchase or sale of the property is made for the registered employee
or an associatelo of the employee.

Case 2

The registered employee or an associate of the employee has an option to
purchase the property.

Case 3

The purchase or sale of the property is made for a corporation (having
not more than 100 members) of which the registered employee or an
associate of the employee isamember.

Case4

An option to purchase the property is held by a corporation (having not
more than 100 members) of which the registered employee or an associate
of the employee is a member.

10 ‘Associate’ is aterm defined in the dictionary.
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Case5

The purchase or sale of the property is made for a corporation of which
the registered employee or an associate of the employee is an executive
officer.

Case 6

An option to purchase the property is held by a corporation of which the
registered employee or an associate of the employee is an executive officer.

Case7

The purchase or sale of the property is made for a member of afirm or
partnership of which the registered employee or an associate of the
employeeis also amember.

Case 8

The purchase or sale of the property is made for a person carrying on a
businessfor profit or gain and the registered employee or an associate of the
employee has, directly or indirectly, aright to participate in the income or
profits of the person’s business or the purchase or sale of the property.

Meaning of “in charge”

14.(1) A personis“in charge” of alicensee’ s business at a place where
the licensee carries on business only if the person personally supervises,
manages or controls the conduct of the licensee’ s business at the place.

(2) In this section—

“licensee’s business’ means the licensee’ s business carried on under the
authority of the licensee’ s licence.

M eaning of “motor vehicle”

15.(1) “Motor vehicle’” means a vehicle that moves on wheels and is
propelled by a motor that forms part of the vehicle, whether or not the
vehicleis capable of being operated or used in anormal way, and includes a
caravan.

(2) “Motor vehicle” does not include—
(& ahovercraft; or
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(b) avehicledesigned for use exclusively in the mining industry; or
(c) atrailer, other than acaravan; or

(d) atractor or farm machinery; or

(e) avehicledesigned for use exclusively on arailway or tramway.

Meaning of “open listing”

16.(1) An “open listing” is a written agreement entered into between a
person (“seller”) and areal estate agent or pastoral house (“ selling agent”)
under which the seller appoints the selling agent, in accordance with the
terms of the agreement, to sell stated property.

(2) Under the agreement—
(@) thesdler retainsaright—

(i) tosell theseller’sproperty during the term of the agreement;
or

(ii) toappoint additional real estate agents and pastoral houses as
selling agents to sell the property on terms similar to those

under the agreement; and

(b) theappointed selling agent isentitled to remuneration only if heor
sheisthe effective cause of sale; and

(c) the appointment of the selling agent can be ended by either the
seller or the selling agent at any time.

Meaning of “residential property”
17.(1) Property is“residential property” if the property is—
(@ asingle parcel of land on which a place of residenceis constructed
or being constructed; or

(b) asingleparcel of vacant land on which the construction of a place
of residenceis not prohibited by law.

(2) Without limiting subsection (1), property is “residential property”
if the property is any of the following lots that is a place of residence or in
relation to which the construction of aplace of residence isnot prohibited by
law—
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(@ alot included in a community titles scheme, or proposed to be
included in acommunity titles scheme, under the Body Corporate
and Community Management Act 1997,

(b) alot or proposed lot under the Building Units and Group Titles
Act 1980,

(c) alot shown on aleasehold building units plan registered or to be
registered under the South Bank Corporation Act 1989.

(3) Thefollowing property isnot “residential property” —

(@) asingle parcel of land on which a place of residenceis constructed
or being constructed if the property is used substantially for the
purposes of industry, commerce or primary production;

(b) asingleparcel of vacant land on which the construction of a place
of residence is not prohibited by law if the property is used
substantially for the purposes of industry, commerce or primary
production.

M eaning of “unsolicited invitation”

18.(1) An “unsolicited invitation” to a person to attend a property
information session includes an invitation—

() addressed personaly to the person and sent to the person’s
residential, business, postal or email address; or

(b) made by telephoning the person, or by other personal approach to
the person.

(2) Aninvitation to a person to attend a property information session is
not an unsolicited invitation if it is—

(@ made at the person’s request, other than in response to an
approach of akind mentioned in subsection (1)(b); or

(b) made to the public generaly or a section of the public by media
advertisement; or

(c) addressed nonspecifically and sent to the person’s residential,
business, postal or email address.
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Examples of invitations addressed nonspecifically—
1. ‘The owner’
2. ‘The householder’.

Difference between “ exclusive agency” and “ sole agency”

19.(1) The only difference between an “ exclusive agency” and a “ sole
agency” is the extent of the entitlement of a selling agent to receive an
agreed commission or other reward on the sale of particular property.

(2) Under an “exclusive agency”, a selling agent is entitled, on the sale
of particular property and in accordance with the terms of an agreement with
the seller of the property, to receive an agreed commission or other reward,
whether or not the selling agent is the effective cause of the sale.

(3) However, if the sale were subject to a“ sole agency”, the salling agent
would not be entitled to the commission or other reward if the seller were
the effective cause of the sale.

Example—

Facts—S is the owner of a place of residence that S appoints R to sell. B buys
the place of residence.

Assume for the example that in the following cases the following persons are the
effective cause of the sale—

case 1—R

case 2—X (another real estate agent)
case 3—M (S’ s mother)

case 4—S.

If the selling agent is appointed under an exclusive agency, R is entitled to an
agreed commission or other reward in accordance with the terms of R’s agreement
with Sin cases 1, 2, 3 and 4. |If the selling agent is appointed under a sole agency,
R is entitled to an agreed commission or other reward in accordance with the terms
of R’s agreement with Sonly in cases 1, 2 and 3.

(4) In this section—
“seller”, of property, means the person authorising the sale of the property.

“selling agent” , of property, means a real estate agent, pastoral house or
auctioneer appointed under a written agreement under this Act by the
seller to sell the property.



s20

43 s21
Property Agents and Motor Dealers No. 62, 2000

CHAPTER 2—LICENSING

PART 1—CATEGORIES OF LICENCE

Categoriesof licence

20. The chief executive may issue the following categories of property
agents and motor dealers licence under this Act—

@
(b)
(©)
(d)

()
()

(9)
(h)
(i)

@)
(k)

property agents and motor dealers licence (restricted letting agent);
property agents and motor dedlers licence (real estate);
property agents and motor dealers licence (pastora house);

property agents and motor dealers licence (pastoral house
director);

property agents and motor dealers licence (pastoral house
manager);

property agents and motor dealers licence (pastoral house
auctioneer);

property agents and motor dealers licence (auctioneer);
property agents and motor dealers licence (property developer);

property agents and motor dealers licence (property developer
director);

property agents and motor dealers licence (motor dedler);

property agents and motor dealers licence (commercia agent).

PART 2—HOW TO OBTAIN A LICENCE

Stepsinvolved in obtaining a licence

21.(1) A person who wishesto obtain alicence must be a suitable person
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to hold alicence under part 4.11
(2) The person must apply for the licence by—

(8 submitting an application showing, among other things, the
person is eligible to obtain the licence; and

(b) paying the fees prescribed under aregulation; and

(c) giving the chief executive the other information required under
section 23 and, if the person intends carrying on business under
the licence, section 25.

(3) The chief executive decides the person’s application after having
regard, among other things, to—

(@) the person’ssuitability to hold alicence under this Act; and
(b) the person’sé€ligibility to hold the licence.

PART 3—APPLICATIONS FOR LICENCE

Application for licence
22.(1) An applicant for alicence must—
() apply to the chief executive in the approved form; and
(b) satethe category of licence being applied for; and
(c) statetheterm of the licence being applied for; and

(d) establish the applicant’ s eigibility for the category of licence being
applied for; and

(e) state the names and addresses of the applicant’s business
associates, and

(f) provideany information the chief executive reasonably requiresto
decide whether the applicant is a suitable person to hold alicence.

(2) The application must be accompanied by—

11 Part 4 (Suitability of applicants and licensees)
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(@) anapplication fee; and
(b) alicenceissuefee; and

(c) foranapplicant whoisanindividual, 2 recent colour photographs
of the applicant of a size prescribed under a regulation and
certified as photographs of the applicant in the way prescribed
under aregulation.

(3) Subsection (2)(a) and (b) does not apply if the applicant is a

corporation that holds another category of property agents and motor dealers
licence.

Applicant must specify business address
23.(1) The applicant must also specify in the applicant’ s application—

(a) if the applicant intends carrying on business under the licence
immediately after the issue of the licence—the place or placesin
Queensland where the applicant proposes to carry on business
under the licence; or

(b) if the applicant does not intend carrying on business under the
licence immediately after the issue of the licence—
(i) thecapacity in which the person intends performing activities
under the licence and the address where the activities are to
be performed (* business address’); and

(it) if the person intends to be a person in charge of alicensee’s
business at a place of business—the name of the person’s
employer and the address of the place of business where the
person isto bein charge (aso a“business address’).

Examples of capacity in which activities may be performed—
. director of alicensed corporation
. licensed employee of alicensee.

Example of business address of an employed licensee—

. the address of the person’s employer’'s place of business where the
person generally reports for work.

(2) If the applicant intends to carry on business under the licence at more
than 1 place, the applicant must specify in the application the place the
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applicant intends to be the applicant’ s principa place of business.

(3) A place of business or an address under this section must be a place
where a document can be served personaly.

Example—

A post office box is not a place the applicant may use as a place of business or an
address for this Act.

Requirement to give information or material about application
24.(1) This section appliesto an applicant for alicence.

(2) The chief executive may, by written notice given to the applicant,
require the applicant to give the chief executive information or material the
chief executive reasonably considers is needed to consider the applicant’s
application for the licence within a stated reasonable time.

(3) The applicant istaken to have withdrawn the application if, within the
stated reasonable time, the applicant fails to comply with the chief
executive' s requirement.

Applicant intending to carry on business to advise name of auditor

25.(1) If the applicant intends carrying on business under alicenceandis
required under this Act to keep atrust account, the applicant must—

() stateinthe applicant’s application the name and business address

of an auditor appointed by the applicant to audit the trust
account;12 and

(b) givethe chief executive evidence that the auditor has accepted the
appointment as auditor.

Note—

A property developer is not required to keep a trust account. See
section 374.

(2) In this section—
“auditor” hasthe meaning given by section 391.13

12 See section 392 (Principal licensee must appoint auditor).
13 Section 391 (Definitions for pt 2)
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PART 4—SUITABILITY OF APPLICANTS AND
LICENSEES

Suitability of applicants and licensees—individuals

26.(1) An individual is not a suitable person to hold a licence if the
person is—

(a) affected by bankruptcy action; or

(b) a person who has been convicted, in Queensland or elsewhere,
within the preceding 5 years of a serious offence; or

(c) currently disqualified from holding a licence or registration
certificate; or

(d) aperson the chief executive decides under section 2814 is not a
suitable person to hold alicence.

(2) Anindividual who is not a suitable person can not hold alicence.

Suitability of applicants and licensees—cor por ations

27.(1) A corporation is not a suitable person to hold a licence if an
executive officer of the corporation is—

(@) affected by bankruptcy action; or

(b) a person who has been convicted, in Queensland or elsewhere,
within the preceding 5 years of a serious offence; or

(c) a person the chief executive decides under section 28 is not a
suitable person to hold alicence.

(2) A corporation that is not a suitable person can not hold alicence.

Chief executive must consider suitability of applicants and licensees

28.(1) The chief executive must, when deciding whether a person is a
suitable person to hold alicence, consider the following things—

14 Section 28 (Chief executive must consider suitability of applicants and
licensees)
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(@
(b)
(©)

(d)

(€)

()

(9)

the character of the person;
the character of the person’s business associates;

whether the person held alicence under this Act, the repealed Act
or acorresponding law that was suspended or cancelled,

whether an amount has been paid from the fund because the
person did, or omitted to do, something that gave rise to the claim
against the fund;

whether the person has been disqualified under this Act, the
repealed Act or a corresponding law from being a licensee or an
executive officer of acorporation;

for an individual—
(i) theperson’scriminal history; and

(ii) whether the person has been affected by bankruptcy action;
and

(iif) whether the person has been convicted of an offence against
this Act or the repealed Act or a corresponding law;

(iv) whether the person is capable of satisfactorily performing the
activities of alicensee;

(v) whether the person’s name appears in the register of
disqualified company directors and other officers under the
Corporations Law;15

for a corporation—

(i) whether the corporation has been placed in receivership or
liquidation; and

(i) whether an executive officer of the corporation has been
affected by bankruptcy action; and

(ilf) whether an executive officer of the corporation has been
convicted of an offence against this Act or the repealed Act;
and

15 See the Corporations Law, section 1274AA (Register of disqualified company
directors and other officers).
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(iv) whether each executive officer of the corporationisasuitable
person to hold alicence;

(h) another thing the chief executive may consider under this Act.

(2) If the chief executive decides a person is not a suitable person to hold
a licence, the chief executive must give the person an information notice
within 14 days after the decision is made.

(3) In this section—
“fund” includes the auctioneers and agents fidelity guarantee fund under the

repealed Act.

Public trusteeisa suitable person

29. The corporation sole called The Public Trustee of Queensland is taken
to be a suitable person to hold alicence.

Chief executive of department isa suitable person

30. The chief executive of a department of government is taken to be a
suitable person to hold alicence.

Queensland Housing Commission is a suitable person

31. The Queensland Housing Commission is taken to be a suitable
person to hold alicence.

Investigations about suitability of applicants and licensees

32.(1) The chief executive may make investigations about the following
personsto help the chief executive decide whether an applicant or licenseeis
a suitable person to hold alicence—

(a) theapplicant or licensee;

(b) if the applicant or licensee is a corporation—the corporation’s
executive officers;

(c) abusiness associate of the applicant or licensee.
(2) Without limiting subsection (1), the chief executive may ask the
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commissioner of the police service for a written report about the criminal
history of any of the persons.

(3) The commissioner must give the report to the chief executive.

(4) However, the report is required to contain only criminal history in the
commissioner’ s possession or to which the commissioner has access.

Criminal history is confidential document

33.(2) An officer, employee or agent of the department must not, directly
or indirectly, disclose to anyone else a report about a person’s criminal
history, or information contained in the report, given under section 32.

Maximum penalty—2100 penalty units.
(2) However, the person does not contravene subsection (1) if—

() disclosure of the report or information to someone else is
authorised by the chief executive to the extent necessary to
perform afunction under or in relation to this Act; or

(b) thedisclosureis otherwise required or permitted by law.

(3) The chief executive must destroy the report as soon as practicable
after considering the person’ s suitability to hold alicence.

Requirement to give chief executiveinformation or material about
suitability

34.(1) This section appliesto an applicant for the issue of alicence or the
renewal or restoration of alicence.

(2) The chief executive may, by written notice given to the applicant,
require the applicant to give the chief executive information or material the
chief executive reasonably considers is needed to establish the applicant’s
suitability for the licence within a stated reasonable time.

(3) The applicant istaken to have withdrawn the application if, within the
stated reasonable time, the applicant fails to comply with the chief
executive' s requirement.
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PART 5—ELIGIBILITY FOR LICENCE

Division 1—Restricted letting agent’ s licence

Eligibility for restricted letting agent’slicence

35.(1) Anindividual iseligibleto obtain arestricted | etting agent’ slicence
for abuilding complex only if the individual—

(@) isatleast 18 years, and

(b) has the educational or other qualifications for a restricted letting
agent’ s licence that may be prescribed under aregulation; and

(c) satisfiesthe chief executive that the individua—

(i) hasbody corporate approval for the individual or the person
by whom the individual is to be employed to carry on a
business of letting lots in the building complex under the
authority of alicence; and

(ii) resides, or will resideif issued with alicence, in the building
complex or, if the individual proposes to perform the
activities of arestricted letting agent for morethan 1 building
complex, in 1 of the building complexes; and

(iii) has a place, or will have a place if issued with alicence, in
the building complex or, if the individual proposes to
perform the activities of a restricted letting agent for more
than 1 building complex, in 1 of the building complexes, that
will be the individual’ s registered office.

(2) Anindividual is to be taken to satisfy the requirement mentioned in
subsection (1)(b) if the chief executiveis satisfied the individua—
(@) hasacomparable qualification; or

(b) within 2 years before the day the individual’s application for a
restricted letting agent’s licence is received by the chief
executive—

(i) has been licensed as a restricted letting agent or real estate
agent; or
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(i)

has been the holder of a comparable licence under the

repealed Act.

(3) A corporation is eligible to obtain a restricted letting agent’ s licence
for a building complex only if the corporation satisfies the chief executive

that—

(a) thecorporation has body corporate approval for the corporation to
carry on a business of letting lots in the building complex under
the authority of alicence; and

(b)
(©

adirector of the corporation is arestricted letting agent; and

theindividual who will perform the activities of arestricted | etting
agent for the corporation—

(i)
(i)

(iii)

isarestricted letting agent; and

resides, or will reside if the corporation is issued with a
licence, in the building complex or, if the individual proposes
to perform the activities of a restricted letting agent for the
corporation for more than 1 building complex, in 1 of the
building complexes; and

has a place, or will have a place if issued with alicence, in
the building complex or, if the individual proposes to
perform the activities of a restricted letting agent for the
corporation for more than 1 building complex, that will be
the individua’ s registered office.

(4) Anindividual who satisfiesthe chief executive that the individual will
be adirector of acorporation that is arestricted |etting agent is not required
to comply with subsection (1)(c)(ii) if the individual does not intend
performing the activities of a restricted letting agent for the building

complex.

Division 2—Real estate agent’slicence

Eligibility for real estate agent’slicence

36.(1) Anindividual iseligibleto obtain areal estate agent’slicence only
if the individual—
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(@) isatleast 18 years, and

(b) hasthe educational or other qualificationsfor area estate agent’s
licence that may be prescribed under aregulation.

(2) Anindividual is to be taken to satisfy the requirement mentioned in
subsection (1)(b) if the chief executive is satisfied the individual—

(@) hasacomparable qualification; or

(b) within 2 yearsbeforetheday theindividual’ sapplication for areal
estate agent’ s licence isreceived by the chief executive—
(i) hasbeenlicensed asared estate agent; or

(ii) has been the holder of a comparable licence under the

repealed Act.

(3) A corporation is eligible to obtain areal estate agent’s licence only if
the corporation satisfiesthe chief executive that adirector of the corporation
iIsared estate agent.

Division 3—Pastoral house licences

Eligibility for pastoral house licence

37. A person is eligible to obtain a pastoral house licence only if the
person is a corporation and—

(@) the corporation is—

(i) acorporation within the meaning of the Corporations Law;
and

(ii) the subject of an order under the Banking Act 1959 (Cwlth),
section 1116 to the effect that the provisions of that Act, other
than section 63, do not apply to it; and

(iii) a registered corporation under the Financial Corporations
Act 1974 (Cwilth) included in the category for pastoral
finance companies under that Act; and

16 Banking Act 1959 (Cwlth), section 11 (APRA may determine that provisions of
this Act do not apply)
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(b) the corporation satisfies the chief executive that a director of the
corporation is a pastoral house director.

Eligibility for pastoral house director’slicence

38.(1) A person is eligible to obtain a pastoral house director’s licence
only if the person—

(@ isanindividua and at least 18 years; and

(b) has the educational or other qualifications for a pastoral house
director’ s licence that may be prescribed under aregulation; and

(c) has been employed by a pastoral house for at least the period
prescribed under aregulation; and

(d) is, or satisfies the chief executive that the person, on the issue of
the licence, will be, a director of the pastoral house stated in the
person’s application for licence.

(2) Anindividua is to be taken to satisfy the requirement mentioned in
subsection (1)(b) if the chief executive is satisfied the individual has a
comparable qualification.

Eligibility for pastoral house manager’slicence

39.(1) A person is eligible to obtain a pastoral house manager’s licence
only if the person—

(@ isanindividua and at |least 18 years; and

(b) has the educational or other qualifications for a pastoral house
manager’ s licence that may be prescribed under aregulation; and

(c) has been employed by a pastoral house for at least the period
prescribed under aregulation.

(2) Anindividual is to be taken to satisfy the requirement mentioned in
subsection (1)(b) if the chief executive is satisfied the individual has a
comparable qualification.
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Eligibility for pastoral house auctioneer’slicence

40.(1) A personiséligible to obtain a pastoral house auctioneer’ s licence
only if the person—

(@ isanindividua and at least 18 years; and

(b) has the educational or other qualifications for a pastoral house
auctioneer’ s licence that may be prescribed under aregulation; and

(c) has been employed by a pastoral house for at least the period
prescribed under aregulation.

(2) Anindividual is to be taken to satisfy the requirement mentioned in
subsection (1)(b) if the chief executive is satisfied the individual has a
comparable qualification.

Division 4—Auctioneer’slicences

Eligibility for auctioneer’slicence

41.(1) Anindividual is eligible to obtain an auctioneer’s licence only if
the individual—

(@) isatleast 18 years, and

(b) has the educational or other qualifications for an auctioneer’s
licence that may be prescribed under aregulation.

(2) Anindividual is to be taken to satisfy the requirement mentioned in
subsection (1)(b) if the chief executiveis satisfied the individua—

(@) hasacomparable qualification; or

(b) within 2 years before the day the individual’s application for an
auctioneer’ s licenceis received by the chief executive—

(i) hasbeen licensed as an auctioneer; or

(ii) bhas been the holder of a comparable licence under the

repealed Act.

(3) A corporation is eligible to obtain an auctioneer’s licence only if the
corporation satisfies the chief executive that a director of the corporation is
an auctioneer.
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Division 5—Property developer’slicence

Eligibility for property developer’slicence

42.(1) Anindividual is eligible to obtain a property developer’s licence
only if theindividual isat least 18 years.

(2) A corporationiseligible to obtain aproperty developer’slicence only
if the corporation satisfies the chief executive that a director of the
corporation is, or on the issue of the licence will be, a property developer
director.

Eligibility for property developer director’slicence

43. A person is €ligible to obtain a property developer director’s licence
only if the person—

(@ isanindividua and at least 18 years; and

(b) s, or satisfies the chief executive that the person, on the issue of
the licence, will be, a director of the property developer stated in
the person’ s application for licence.

Divison 6—Motor dealer’slicence

Eligibility for motor dealer’slicence

44.(1) Anindividual is eligible to obtain a motor dealer’ s licence only if
the individual—

(@) isatleast 18 years; and

(b) has the educational or other qualifications for a motor dealer’s
licence that may be prescribed under aregulation.

(2) Anindividua is to be taken to satisfy the requirement mentioned in
subsection (1)(b) if the chief executive is satisfied the individual—

(@) hasacomparable qualification; or

(b) within 2 years before the day the individual’s application for a
motor dealer’slicenceis received by the chief executive—
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(i) hasbeenlicensed asamotor dedler; or
(i) bhas been the holder of a comparable licence under the

repealed Act.

(3) A corporationis eligible to obtain a motor dealer’ s licence only if the
corporation satisfiesthe chief executive that adirector of the corporationisa
motor dealer.

Division 7—Commercial agent’slicence

Eligibility for commercial agent’slicence

45.(1) Anindividua is €eligible to obtain a commercial agent’s licence
only if the individual—

(@) isatleast 18 years; and

(b) has the educational or other qualifications for an commercial
agent’ s licence that may be prescribed under aregulation.

(2) Anindividua is to be taken to satisfy the requirement mentioned in
subsection (1)(b) if the chief executive is satisfied the individual—

(@) hasacomparable qualification; or

(b) within 2 years before the day the individual’s application for a
commercia agent’s licenceisreceived by the chief executive—
(i) hasbeen licensed as acommercial agent; or

(i) bhas been the holder of a comparable licence under the

repealed Act.

(3) A corporation is €ligible to obtain acommercia agent’slicence only if
the corporation satisfies the chief executive that adirector of the corporation
isacommercial agent.
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Division 8—Chief executives and corporations sole

Public trusteeisligible to obtain particular licences

46. The public trustee as a corporation sole is taken to be eligible to obtain
the following licences—

(@) redtricted letting agent’ s licence;
(b) red estate agent’slicence;

(c) auctioneer’slicence;

(d) property developer’slicence;
(e) motor dedler’slicence;

(f) commercia agent’slicence.

Chief executive of department iseligibleto obtain particular licences

47. The chief executive of a department is taken to be eligible to obtain
the following licences—

(@) redtricted letting agent’ s licence;
(b) red estate agent’slicence;

(c) auctioneer’slicence;

(d) property developer’slicence;
(e) motor dedler’slicence;

(f) commercia agent’slicence.

Queensland Housing Commission is eligible to obtain particular
licences

48. The Queensland Housing Commission as a corporation sole is taken
to be eligible to obtain the following licences—

(a) redtricted letting agent’ slicence;
(b) red estate agent’slicence;
(c) auctioneer’slicence;
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(d) property developer’slicence.

PART 6—ISSUE OF LICENCES

Chief executive may issue or refuseto issuelicence

49.(1) The chief executive may issue or refuse to issue a licence to an
applicant.

(2) The chief executive may issue a licence to an applicant only if the
chief executiveis satisfied that—

() theapplicant isasuitable person and—

(i) if theapplicant intends carrying on businessin partnership or
in conjunction with others—each member of the partnership
or each person with whom the applicant intends carrying on
businessin conjunction is a suitable person; and

(i) if the applicant is a corporation—each executive officer of the
corporation is a suitable person; and

(b) the applicant is eligible to obtain a licence of the category of
licence being applied for; and

(c) theapplication is properly made.

(8) For subsection (2)(c), an application is properly made only if it
complies with section 2217 and is accompanied by the things mentioned in
that section.

(4) If the chief executive decides to refuse to issue the licence, the chief
executive must give the applicant an information notice about the decision
within 14 days after the decision is made.

(5) If the applicant’ s application for alicence is refused, the applicant may
not file another application for alicence—

(@ for 3 months after the day the chief executive gives the applicant

17 Section 22 (Application for licence)
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the information notice under subsection (4); or

(b) if the applicant applies to the tribunal to review the chief
executive' s decision and the decision is confirmed, for 3 months
after the day the decision is confirmed.

L icence—public trustee

50. The chief executive may issue a licence to the public trustee in the
public trustee’'s capacity as a corporation sole in the name ‘The Public
Trustee of Queendand'.

Licence—chief executive of department

51.(1) The chief executive may issue alicence to the chief executive of a
department in the name ‘ The Chief Executive of the (name of department)’.

(2) The licence is taken to be issued to the chief executive for the time
being of the department.

(3) The chief executive of adepartment, as licensee, is taken to represent
the State.

Licence—Queensland Housing Commission

52. The chief executive may issue a licence to the Queensland Housing
Commission in the name * The Queensland Housing Commission’.

Licence—conditions

53.(1) The chief executive may issue alicence on the conditions the chief
executive considers necessary or desirable for the proper performance of the
activities authorised by the licence.

(2) Without limiting subsection (1), a condition may—

(@ limit or prohibit the performance of an activity authorised under
this Act; or

(b) require alicensee to hold insurance of a kind and in an amount
prescribed under aregulation.
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() If the chief executive decidesto issue alicence on condition, the chief
executive must give the applicant an information notice within 14 days after
the decision is made.

PART 7—RESTRICTIONS ON PERFORMING
ACTIVITIESUNDER LICENCES

Restriction—cor por ations

54.(1) A corporation that holds a licence may perform an activity under
itslicence only if the activity may be performed by alicensed director of the
corporation under the director’ slicence.

Example—

D is the only licensed director of Company Pty Ltd, a licensed motor dealer. D
holds a motor dealer's licence that is subject to a condition that D dea only in
motorcycles. Because of the condition, Company Pty Ltd is only authorised to deal
in motorcycles under its licence.

However, if L becomes another licensed director of Company Pty Ltd and L is
authorised under L's licence to dea in caravans, Company Pty Ltd may also deal in
caravans.

(2) However, subsection (1) does not prevent a corporation that holds a
real estate agent’s, pastoral house, or motor dealer’s licence selling or
attempting to sell or offering for sale or resale any property by way of
auction if the auction is conducted by an auctioneer who is an employed
licensee of the corporation.

(3) If the corporation performs an activity it is not authorised to perform,
it is taken to be a person who acts as a licensee without a licence for the
performance of the activity.

Restriction—individuals

55.(1) An individual who is an employed licensee may perform an
activity authorised under the individual’ s licence only if the activity may also
be performed by the individual’ s employer under the employer’ s licence.
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Example—

E is a licensed employee of P, a licensed motor dealer. E's licence is not subject
to condition. However, P's licence is subject to a condition that P dea only in
motorcycles. Because of the condition, E is only authorised to deal in motorcycles
under E's licence during E's employment with P and while P is subject to the
condition.

(2) However, subsection (1) does not prevent an individual who holds an
auctioneer’ slicence selling or attempting to sell or offering for sale or resale
any property by way of auction for the individua’ s licensed employer.

(3) If the employed licensee performs an activity the employed licenseeis
not authorised to perform because of subsection (1), the employed licensee
is taken to be a person who acts as a licensee without a licence for the
performance of the activity.

Restriction—conditions

56.(1) This section applies to a licensee who performs an activity under
the licensee’ s licence that the licensee is not authorised to perform because
of acondition on the licensee' slicence.

(2) The licensee is taken to be a person who acts as a licensee without a
licence for the performance of the activity.

PART 8—RENEWAL AND RESTORATION OF
LICENCES

Division 1—Renewal

Application for renewal

57.(1) A licensee must apply for renewal of the licensee’s licence before
the licence expires.

(2) The application must—
(&) bemadeto the chief executivein the approved form; and
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(b) statetheterm of the licence being applied for; and

(c) state the names and addresses of the licensee's business
associates; and

(d) beaccompanied by—
(i) anapplicationfee; and
(if) alicencerenewa fee; and

(iii) if the licensee is required as a condition of the licensee's
licence to hold insurance, proof of the currency of the
insurance; and

(iv) for an licensee who is a individual, 2 recent colour
photographs of the licensee of a size prescribed under a
regulation and certified as photographs of the licenseein the
way prescribed under aregulation.

(3) The application must also be accompanied by—

(8 anaudit report for all trust accounts kept by the licensee during the
relevant audit period; or

(b) a statutory declaration that the licensee did not operate a trust
account during the relevant audit period.

(4) Subsection (3) does not apply to a property developer.

(5) Thelicensee must al so satisfy the chief executive that the licensee has
actively carried out the activities authorised under the licence for a period,
and within the period, prescribed under aregulation.

(6) In this section—
“audit period” has the meaning given by section 400.18
“audit report” has the meaning given by section 400.

“relevant audit period”, for alicensee's licence, means the audit period
ending immediately before the licence' s expiry date.

18 Section 400 (Definitions for div 3)
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Chief executive may renew or refuseto renew licence

58.(1) The chief executive must consider the renewal application and may
renew or refuse to renew the licence.

(2) The chief executive may renew the licence only if the chief executive
is satisfied—
(&) thelicenseeisasuitable person and—

(i) if the licensee carries on business in partnership or in
conjunction with others—each member of the partnership or
each person with whom the licensee carries on business in
conjunction is a suitable person; and

(if) if thelicenseeisa corporation—each executive officer of the
corporation is a suitable person; and

(b) theapplication is properly made; and

(c) the licensee has, as a principal licensee, licensed director or
employed licensee, actively carried out the activities authorised
under the licence for a period, and within the period, prescribed
under aregulation; and

(d) the licensee meets the eligibility requirements, other than
eigibility requirements of an educational nature, for the licence.

() For subsection (2)(b), an application is properly made only if it
complies with section 5719 and is accompanied by the things mentioned in
that section.

(4) If the chief executive decides to refuse the application, the chief
executive must give the applicant an information notice within 14 days after
the decision is made.

Licence taken to bein force while application for renewal is considered

59. If an application is made under section 57,20 the licensee’'slicenceis
taken to continue in force from the day that it would, apart from this section,
have expired until the licensee' s application for renewal is—

19 Section 57 (Application for renewal)
20 Section 57 (Application for renewal)
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(@) decided under section 58; or
(b) withdrawn by the licensee; or
(c) taken to have been withdrawn under section 34(3).21

Division 2—Restoration

Application for restoration

60.(1) If a licensee's licence expires, the licensee may apply for
restoration of the licence.

(2) The application must—
(@ bemadewithin 3 months after the expiry; and
(b) bemade to the chief executivein the approved form; and
(c) statetheterm of the licence being applied for; and

(d) state the names and addresses of the licensee’s business
associates; and

(e) beaccompanied by—
(i) anapplication fee; and
(ii) alicencerenewal fee; and
(iii) alicencerestoration fee; and

(iv) if the licensee is required as a condition of the licensee’s
licence to hold insurance, proof of the currency of the
insurance; and

(v) foranindividual licensee, 2 recent colour photographs of the
licensee of a size prescribed under aregulation and certified
as photographs of the licensee in the way prescribed under a
regulation.

(3) The application must aso be accompanied by—

21 Section 34 (Requirement to give chief executive information or material about
suitability)
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(@ anaudit report about al trust accounts maintained by the licensee
during the relevant audit period; or

(b) a statutory declaration that the licensee did not operate a trust
account during the relevant audit period.

(4) Subsection (3) does not apply to a property developer.

(5) Thelicensee must also satisfy the chief executivethat the licensee has,
as a licensee or salesperson, actively carried out the activities authorised
under the licence for a period, and within the period, prescribed under a
regulation.

(6) In this section—
“audit period” hasthe meaning given by section 400.22
“audit report” has the meaning given by section 400.

“relevant audit period”, for alicensee's licence, means the audit period
ending immediately before the licence' s expiry date.

Chief executive may restore or refusetorestorelicence

61.(1) The chief executive must consider the restoration application and
may restore or refuse to restore the licence.

(2) The chief executive may restorethe licence only if the chief executive
is satisfied—
(@) thelicenseeisasuitable person and—

(i) if thelicensee carries on, or intends to carry on, businessin
partnership or in conjunction with others—each member of
the partnership or each person with whom the licensee
carries on business in conjunction is a suitable person; and

(ii) if thelicenseeisacorporation—each executive officer of the
corporation is a suitable person; and

(b) theapplication is properly made; and

(c) the licensee has, as a principal licensee or employed licensee,
actively carried out the activities authorised under thelicencefor a

22 Section 400 (Definitions for div 3)
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period, and within the period, prescribed under aregulation; and

(d) the licensee meets the eligibility requirements, other than
eligibility requirements of an educational nature, for the licence.

(3) For subsection (2)(b), an application is properly made only if it
complies with section 60 and is accompanied by the things mentioned in
that section.

(4) If the chief executive decides to refuse the application, the chief
executive must give the licensee an information notice within 14 days after
the decision is made.

(5) If the chief executive restores the licence—

(@) the licence is taken to have been renewed on the day it would,
apart from section 62, have expired (the “initial expiry date”);
and

(b) to remove any doubt, a thing done during the period starting on
theinitial expiry date and ending on the day the licence isrestored
under this section is taken to have been as validly done asit would
have been if the licence had been renewed immediately before the
initial expiry date.

Licencetaken to bein force while application for restoration is
considered

62. If an application is made under section 60,23 the licensee’slicenceis
taken to continue in force from the day that it would, apart from this section,
have expired until the licensee’ s application for restoration is—

(a) decided under section 61; or
(b) withdrawn by the licensee; or
(c) takento have been withdrawn under section 34(3).24

23 Section 60 (Application for restoration)

24 Section 34 (Requirement to give chief executive information or material about
suitability)
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PART 9—DEALINGSWITH LICENCES

Division 1—Transfer of licence

Transfer of licence prohibited
63. A licence may not be transferred.

Division 2—Substitute licences

Appointment of substitute licensee—principal licensee—individual

64.(1) A principal licensee may appoint an adult as the licensee's
substitute licensee for a period of not more than 30 days only if—

(@ thelicenseewill be absent from the licensee’ sregistered office for
the period; and

(b) the adult consents to the appointment; and

(c) if thelicenseeisrequired asacondition of the licensee’ slicenceto
hold insurance, the adult is covered by the insurance or holds
insurance that complies with the requirements of the condition.

(2) The principal licensee must ensure—

(8 an appointment under subsection (1) and the substitute licensee’'s
consent to the appointment are in writing and state the period of
appointment; and

(b) the appointment, consent and evidence of any insurance the
substitute licensee is required to have are—

(i) kept at the licensee' sregistered office; and

(i) made available for immediate inspection by an inspector
who asks to see them.

Maximum penalty—2100 penalty units.

(3) A principal licensee who will be absent from the licensee’ s registered
office for aperiod of more than 30 days must apply to the chief executivein
the approved form for the appointment or the extension of the appointment
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of an adult (“nominated person”) asthe licensee’ s substitute licensee.
Maximum penalty—200 penalty units.

(4) If the principal licensee is a person for whom an administrator has
been appointed under the Guardianship and Administration Act 2000 or is
deceased, the licensee's representative may make the application under
subsection (3).

(5) The application must be accompanied by—
(@) the nominated person’s signed consent to the appointment; and

(b) enough information about the nominated person to enable the
chief executive to decide whether the person—

(i) isasuitable personto hold alicence; and

(i) is sufficiently qualified to perform the licensee's activities
during the period; and

(iii) if the licensee is required as a condition of the licensee's
licence to hold insurance, is covered by the insurance or

holds insurance that complies with the requirements of the
condition; and

(c) thefee prescribed under aregulation.
(6) In this section—
“principal licensee” meansaprincipal licensee who isan individual.
“representative’, of aprincipal licensee, means—

(@ for a licensee for whom an administrator has been appointed
under the Guardianship and Administration Act 2000—the
licensee' s administrator;

(b) for adeceased licensee—the licensee’ s personal representative.

Appointment of substitute licensee—employed licensee in charge of a
licensee’ sbusiness at a place

65.(1) This section applies if an employed licensee who isin charge of a
licensee' s business at a place will be absent from the place for any reason,
other than the employed licensee's resignation or termination of
employment.



s65 70 s65
Property Agents and Motor Dealers No. 62, 2000

(2) If the employed licensee will be absent from the place for a period of
not more than 30 days, the principal licensee who employs the employed
licensee may appoint an adult asthe employed licensee’ s substitute licensee
for the period if the adult consents to the appointment.

(83 The principal licensee must ensure an appointment under
subsection (2) and the person’s consent to the appointment are—

(& inwriting and state the period of appointment; and
(b) kept at the licensee' sregistered office; and

(c) made available for immediate inspection by an inspector who
asks to see them.

Maximum penalty—2100 penalty units.

(4) If the employed licensee will be absent from the place for a period of
more than 30 days, the principal licensee who employs the employed
licensee must apply to the chief executive in the approved form for the
appointment or the extension of the appointment of a person (“nominated
person”) asthe licensee’ s substitute licensee.

Maximum penalty—200 penalty units.
(5) The application must be accompanied by—
(@) thenominated person’s signed consent to the appointment; and

(b) enough information about the nominated person to enable the
chief executive to decide whether the person is—

(i) asuitable personto hold alicence; and

(i) sufficiently qualified to perform the employed licensee's
activities during the period; and

(c) thefee prescribed under aregulation.
(6) In this section—
“principal licensee” includes—

(@ for a licensee for whom an administrator has been appointed
under the Guardianship and Administration Act 2000—the
licensee' s administrator; and

(b) for adeceased licensee—the licensee’ s personal representative.
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Appointment of substitute licensee—pastoral house manager in
charge of alicensee' sbusiness at a place

66.(1) This section applies if a pastoral house manager who isin charge
of a pastoral house's business at a place will be absent from the place for
any reason, other than the manager's resignation or termination of
employment.

(2) If the pastoral house manager is absent from the place for a period of
not more than 30 days, the pastoral house that employs the manager may
appoint an adult as the manager’s substitute licensee for the period if the
adult consents to the appointment.

(3) The pastoral house must ensure an appointment under subsection (2)
and the person’ s consent to the appointment are—

(8 inwriting and state the period of appointment; and
(b) kept at the pastoral house' sregistered office; and

(c) made available for immediate inspection by an inspector who
asks to see them.

Maximum penalty—

(@ for anindividua guilty under chapter 2 of the Criminal Code of
an offence or for section 59125—100 penalty units; or

(b) for apastoral house—500 penalty units.

(4) If the pastoral house manager will be absent from the place for a
period of more than 30 days, the pastoral house that employs the manager
must apply to the chief executive in the approved form for the appointment
or the extension of the appointment of a person (“nominated person”) as
the manager’ s substitute licensee.

Maximum penalty—

(@ for anindividua guilty under chapter 2 of the Criminal Code of
an offence or for section 591—100 penalty units; or

(b) for apastoral house—500 penalty units.
(5) The application must be accompanied by—

25 Section 591 (Executive officers must ensure corporation complies with Act)
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(@) the nominated person’s signed consent to the appointment; and

(b) enough information about the nominated person to enable the
chief executive to decide whether the person is—

(i) asuitable personto hold alicence; and

(i1) sufficiently qualified to perform the manager's activities
during the period; and

(c) thefee prescribed under aregulation.

Chief executive may appoint or refuse to appoint substitute licensee

67.(1) The chief executive may appoint or refuse to appoint a nominated
person mentioned in section 64(3), 65(4) or 66(4) as a licensee' s substitute
licensee.

(2) The chief executive may appoint the nominated person only if the
chief executive is satisfied that the person—

(@) isasuitable person to hold alicence; and

(b) issufficiently qualified to perform the licensee’ s activities during
the period of the licensee's absence; and

(c) if thelicenseeisrequired asacondition of the licensee’ slicenceto
hold insurance, is covered by the insurance or holds insurance that
complies with the requirements of the condition.

(3) An appointment under this section may be made subject to the
conditions the chief executive considers appropriate.

(4) The chief executive must give written notice of the appointment to the
licensee and the substitute licensee.

(5) If the chief executive decides to refuse the application or to impose
conditions on the appointment, the chief executive must give thelicensee an
information notice within 14 days after the decision is made.

Substitute licensee
68.(1) On appointment, a substitute licensee—

(@) must act as substitute for the licensee for whom the substitute is
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appointed; and
(b) istaken to be the licensee during the period of appointment.

(2) A licensee for whom a substitute has been appointed must not act
under the authority of the licensee's licence while the appointment of the
substitute licensee continues.

Maximum penalty—200 penalty units.
(3) The appointment of the substitute licensee ends if—
(@) the period of appointment ends; or

(b) theprincipal licensee gives written notice to end the appointment
from adate stated in the notice—

(i) for asubstitute licensee appointed under section 64(1), 65(2)
or 66(2)—to the substitute licensee; or

(if) for asubstitute licensee appointed under section 67—to the
chief executive and the substitute licensee; or

(c) thesubstitute licensee giveswritten notice to end the appointment
from adate stated in the notice—

(i) for asubstitute licensee appointed under section 64(1), 65(2)
or 66(2)—to the principal licensee making the appointment;
or

(if) for a substitute licensee appointed under section 67—to the
chief executive and the principal licensee who applied for the
appointment; or

(d) thechief executive revokes the substitute licensee' s appointment;
or

(e) thelicensee'slicenceis suspended or cancelled; or

(F) ifthelicenseeisaprincipal licensee, thelicensee stops carrying on
business asalicensee.

Limitation on period of substitution

69.(1) A principal licensee may not appoint a substitute licensee for
himself or herself for more than 12 weeks in any period of 12 months.
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(2) A principa licensee may not appoint a substitute licensee for an
employed licensee for more than 12 weeksin any period of 12 months.

(3) A pastoral house may not appoint a substitute licensee for a pastoral
house manager for more than 12 weeks in any period of 12 months.

(4) The chief executive may not appoint a substitute licensee for any
licensee for more than 26 weeks in any period of 12 months.

Division 3—General

Amendment of licence conditions
70.(1) The chief executive may amend the conditions of alicence—
(@) onthelicensee s application; or
(b) onthe order of thetribunal after adisciplinary hearing; or
(c) onthechief executive' sown initiative.
Note—

The tribunal may dea with the conditions of a person’s licence under
section 529 (Orders tribunal may make on disciplinary charge hearing).

(2) An application under subsection (1)(a) must be made in the approved
form and be accompanied by the application fee prescribed under a
regulation.

(3) Before making an amendment under subsection (1)(a), the chief
executive must be satisfied the licensee meets the eligibility requirementsthe
chief executive specifies as relevant to the amendment of the condition.

(4) Before making an amendment under subsection (1)(c), the chief
executive must—

(&) givewritten noticeto the licensee—

(i) of the particulars of the proposed amendment; and

(if) that the licensee may make written submissions to the chief
executive about the proposed amendment before a stated
day, not later than 14 days after the notice is given to the
licensee; and
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(b) have regard to submissions made to the chief executive by the
licensee before the stated day.

(5) Subsection (4) does not apply if the chief executive decides that the
amendment must be made urgently—

(@) toavoid potentia claims againgt the fund; or
(b) to ensure compliance with this Act.

(6) If the chief executive decides to amend the conditions of a licence
under subsection (1)(c), the chief executive must give written notice of the
amendment to the licensee and an information notice within 14 days after
the decision is made.

(7) The amendment takes effect—

(@ on the day the written notice of the amendment is given to the
licensee; or

(b) if alater day is stated in the notice, the stated day.

(8) If the chief executive decides to refuse to make an amendment
requested under subsection (1)(a), the chief executive must give the
applicant an information notice within 14 days after the decision is made.

Return of licence for amendment of conditions or when suspended or
cancelled

71.(1) If the chief executive amends the conditions of a licence under
section 70, the chief executive may ask the licensee to produce the licence
for amendment within a stated period of not less than 14 days.

(2) The licensee must comply with arequest under subsection (1), unless
the person has a reasonable excuse.

Maximum penalty—2100 penalty units.

(3) A person whose licence has been suspended or cancelled must return
the licence to the chief executive within 14 days after the suspension or
cancellation, unless the person has a reasonabl e excuse.

Maximum penalty—2100 penalty units.
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Surrender of licence

72.(1) A licensee may surrender the licensee’s licence by giving written
notice to the chief executive and returning the licence.

(2) A licence surrendered under this section stops having effect on the
day it is surrendered.

Licence may be deactivated

73.(1) A licensee may ask the chief executive to deactivate the licensee’s
licence.

(2) A request under subsection (1) must be made in the approved form
and be accompanied by the licensee’ slicence and the fee prescribed under a
regulation.

(3) Thelicenceistaken to be deactivated when the request, the licence and
the prescribed fee are received by the chief executive under subsection (2).

(4) A licencethat is deactivated does not authorise the licensee to perform
an activity under the authority of the licence.

(5) The deactivation of alicence under this section does not—
(@) affect the term of thelicence; or

(b) entitlethelicenseeto arefund of feesin relation to the licence for
the balance of the licence sterm.

(6) The holder of a deactivated licence may apply to have the licence
renewed under section 5726 or restored under section 6027 as a deactivated
licence at areduced fee prescribed under aregulation.

(7) A licensee may ask the chief executive to reactivate the licence.

(8) However, if the licence has been deactivated for 5 years or more, the
licence may be reactivated only if the licensee satisfies any educational or
other requirements prescribed under aregulation for the issue of the licence.

(9) A request under subsection (7) must be made in the approved form
and be accompanied by the fee prescribed under aregulation.

26 Section 57 (Application for renewal)
27 Section 60 (Application for restoration)
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PART 10—IMMEDIATE SUSPENSION AND
CANCELLATION OF LICENCES

Immediate suspension
74.(1) This section appliesif—

(@) the chief executive considers, on reasonable grounds, that an
irregularity or deficiency existsin alicensee' strust account; or

(b) areceiver isappointed under section 41728 over property—
(i) heldby alicensee; or
(it) held by another person for alicensee; or
(iii) recoverable by alicensee.

(2) The chief executive may, whether or not disciplinary proceedings
have been started under this Act—

(&) suspend the licensee’ s licence; or

(b) suspend alicence held by an employee of the licensee if the chief
executive considers, on reasonable grounds, the employee is
responsible in any way for the irregularity or deficiency in the
licensee' s trust account.

(3) The licence may be suspended for the period (not more than 28 days),
and on the conditions, the chief executive decides.

(4) The chief executive must give the licensee an information notice in
relation to the suspension within 14 days after suspending the licensee's
licence.

(5) The licensee must return the licence to the chief executive within
14 days after the licensee receives the notice, unless the person has a
reasonable excuse.

Maximum penalty for subsection (5)—2100 penalty units.

28 Section 417 (When receiver may be appointed)
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Immediate cancellation

75.(1) A licensee's licence is cancelled on the happening of any of the
following events—

(@) thelicenseeisconvicted of aserious offence;

(b) if the licensee is an individual, the licensee is affected by
bankruptcy action;

(c) if the licensee is a corporation, the licensee has gone into
liquidation.

(2) The licensee must return the licence to the chief executive within
14 days after the happening of an event mentioned in subsection (1), unless
the licensee has areasonable excuse.

Maximum penalty for subsection (2)—2100 penalty units.

PART 11—GENERAL PROVISIONS ABOUT
LICENCES

Form of licence
76.(1) A licence must be issued in the approved form.
(2) However, the chief executive may approve—
(@ aform of licencefor office display purposes; and
(b) aform of licence for personal identification purposes.

Examples—

1. A form of licence for office display purposes may be in the form of a certificate
that may be framed and displayed in an office.

2. A form of licence for personal identification purposes may be in the form of a
small photo identification card suitable for carrying easily on one’s person.

(3) The chief executive may also issue aform of licencefor acorporation
endorsed with the categories of property agents and motor dealers licence
issued in the corporation’ s name.

(4) The licence must contain the following particulars—
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(@) thename of the licensee;
(b) thedate of issue of thelicence;
(c) theexpiry date of the licence;

(d) for a personal identification licence, a recent photograph of the
licenses;

(e) other particularsthat may be prescribed under aregulation.

Display of licence

77. A principa licensee must display the licensee's licence at the
licensee' s registered office in the way prescribed under aregulation.

Maximum penalty—2100 penalty units.

Term of licence
78. A licence may beissued for al year or 3 year term.

Replacement licences

79.(1) A licensee may apply to the chief executive for the replacement of
alost, stolen, destroyed or damaged licence.

(2) The application must be made in the approved form and be
accompanied by the fee prescribed under aregulation.

(3) The chief executive must grant the application if the chief executiveis
satisfied the licence has been lost, stolen or destroyed, or damaged in away
to require its replacement.

(4) If the chief executive grants the application, the chief executive must
issue another licence to the applicant to replace the lost, stolen, destroyed or
damaged licence.

Register of licences

80.(1) The chief executive must keep a register of licences and
applications for licences (“licenceregister”).
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(2) The licence register must contain the following particulars—
(a) for each applicant for alicence—
(i) theapplicant’sname; and

(i) if the applicant intends to carry on business under the licence,
the place where the applicant intends to carry on business,
and

(iii) the category of licence applied for; and
(iv) thedate of the application; and
(v) theapplication number;
(b) for each licensee—
(i) thelicensee’sname; and
(i) thelicensee sregistered office; and
(iii) the category of the licensee'slicence; and

(iv) thedatesof issueand expiry of thelicensee' scurrent licence;
and

(v) any conditionsimposed on the licence; and

(vi) if thelicenseeisa corporation, the name of theindividual in
charge of the licensee's business at the licensee' s registered
office; and

(vii) if the licensee is a director of a licensed corporation, the
name of the licensed corporation; and

(viii)if the licensee is an employee of another licensee, the name
of the licensee's employer; and

(ix) thelicensee'slicence number; and

(x) particulars of any surrender, suspension, cancellation or
revocation of the licensee’ slicence.

(3) A person may, on payment of any fee that may be prescribed under a
regulation, inspect, or get a copy of details in, the part of the register
containing the particulars mentioned in subsection (2)—

(a) at the department’ s head office when it is open to the public; or



s81 81 s82
Property Agents and Motor Dealers No. 62, 2000

(b) by using acomputer.

(4) A person may pay the fee, in advance or in arrears, under an
arrangement approved by the chief executive.

(5) The register may be kept in any way the chief executive considers
appropriate.

(6) In this section—

“contain” includes record and store.

Licenseesto notify chief executive of changesin circumstances

81.(1) A licensee must give written notice to the chief executive of a
prescribed change in the licensee's circumstances within 14 days after the
change.

Maximum penalty—2100 penalty units.
(2) In this section—
“prescribed change’” means a change prescribed under aregulation.

CHAPTER 3—EMPLOYEE REGISTRATION

PART 1—CATEGORIES OF REGISTERED
EMPLOYEES

Categories of registered employees

82. The following categories of registered employees are prescribed for
this Act—

(@) red estate salesperson;
(b) pastoral house salesperson;
(c) traineeauctioneer;

(d) property developer salesperson;
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(e) motor salesperson;
(f) commercial subagent.

PART 2—HOW TO OBTAIN REGISTRATION

Stepsinvolved in obtaining registration

83.(1) A person who wishes to obtain registration as a registered
employee must be a suitable person to hold registration under part 4.29

(2) The person must apply for registration by—

(8 submitting an application showing, among other things, the
person is digible to obtain registration; and

(b) paying the prescribed fees.

(3) The chief executive decides the person’s application after having
regard, among other things, to—

(a) the person’ssuitability to hold aregistration certificate under this
Act; and

(b) theperson’sdigibility to hold the registration certificate.

PART 3—APPLICATIONS FOR REGISTRATION

Application for registration
84.(1) An applicant for registration must—
(@ beanindividual; and
(b) apply to the chief executive in the approved form; and
(c) satethe category of employee registration being applied for; and

29 Part 4 (Suitability of applicants)
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(d) statetheterm of the registration being applied for; and

(e) state the name and business address of the licensee by whom the
applicant isto be employed; and

(f) establishthe applicant’ s suitability and eligibility for the category
of employee registration being applied for; and

(g) provideany information the chief executive reasonably requiresto
decide whether the applicant is suitable and €eligible to be a
registered employee.

(2) The application must be accompanied by—
(@ anapplicationfee; and
(b) aregistration issue fee; and

(c) 2 recent colour photographs of the applicant of a size prescribed
under aregulation and certified as photographs of the applicant in
the way prescribed under aregulation.

PART 4—SUITABILITY OF APPLICANTS

Suitability of applicants

85.(1) A person is not a suitable person to obtain registration as a
registered employee if the person is—

(a) affected by bankruptcy action; or

(b) a person who has been convicted, in Queensland or elsewhere,
within the preceding 5 years of a serious offence; or

(c) currently disqualified from holding a licence or registration
certificate; or

(d) a person the chief executive decides under section 86 is not a
suitable person to obtain registration as a registered employee.

(2) Anindividual who is not a suitable person can not obtain registration
as aregistered employee.
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Chief executive must consider suitability of applicants

86.(1) The chief executive must, when deciding whether a person is a
suitable person to obtain registration as a registered employee, consider the
following things—

() the person’scharacter;
(b) whether the person held a licence or registration under this Act,

the repealed Act or a corresponding law that was suspended or
cancelled;

(c) whether an amount has been paid from the fund because the
person did, or omitted to do, something that gave rise to the claim
against the fund;

(d) whether the person has been disqualified under this Act, the
repealed Act or a corresponding law from being a licensee, an
executive officer of a corporation or the holder of a certificate of
registration;

(e) theperson’scrimina history;

(f) whether the person has been affected by bankruptcy action;

(g0 whether the person has been convicted of an offence against this
Act, the repealed Act or acorresponding law;

(h) whether the person is capable of satisfactorily performing the
activities of aregistered employeein the category applied for;

(i) whether the person’s name appears in the register of disqualified
company directors and other officers under the Corporations
Law;30

() another thing the chief executive may consider under this Act.

(2) If the chief executive decides a person is not a suitable person to
obtain registration as a registered employee, the chief executive must give
the person an information notice within 14 days after the decision is made.

(3) In this section—
“fund” includes the auctioneers and agents fidelity guarantee fund under the

repealed Act.

30 See the Corporations Law, section 1274AA (Register of disgualified company
directors and other officers).
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Investigations about suitability of applicants

87.(1) The chief executive may make investigations about the applicant to
help the chief executive decide whether the applicant is a suitable person to
obtain registration as a registered employee.

(2) Without limiting subsection (1), the chief executive may ask the
commissioner of the police service for awritten report about the applicant’s
criminal history.

(3) The commissioner must give the report to the chief executive.

(4) However, the report is required to contain only criminal history in the
commissioner’ s possession or to which the commissioner has access.

Criminal history is confidential document

88.(1) An officer, employee or agent of the department must not, directly
or indirectly, disclose to anyone else a report about a person’s criminal
history, or information contained in the report, given under section 87.

Maximum penalty—2100 penalty units.
(2) However, the person does not contravene subsection (1) if—

(@) disclosure of the report or information to someone €else is
authorised by the chief executive to the extent necessary to
perform afunction under or in relation to this Act; or

(b) thedisclosureis otherwise required or permitted by law.

(3) The chief executive must destroy the report as soon as practicable
after considering the person’ ssuitability to obtain registration asaregistered
employee.

Requirement to give chief executiveinformation or material about
suitability

89.(1) This section appliesto an applicant for registration as a registered
employee or the renewal or restoration of the registration.

(2) The chief executive may, by written notice given to the applicant,
require the applicant to give the chief executive information or material the
chief executive reasonably considers is needed to establish the applicant’s
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suitability for the registration within a stated reasonable time.

(3) The applicant istaken to have withdrawn the application if, within the
stated reasonable time, the applicant fails to comply with the chief
executive' s requirement.

PART 5—ELIGIBILITY FOR REGISTRATION

Eligibility for registration asregistered employee

90.(1) An individua is €eligible to obtain registration as a registered
employee in a category mentioned in section 8231 only if the individual—

(@) isatleast 18 years, and

(b) hasthe educational or other qualifications that may be prescribed
under aregulation for the category of registered employees being
applied for.

(2) Anindividua is to be taken to satisfy the requirement mentioned in
subsection (1)(b) if the chief executive is satisfied the individual—

(@) hasacomparable qualification; or

(b) within 2 years before the day the individual’s application for
employee registration is received by the chief executive—

(i) hasbeentheholder of aregistration certificate under thisAct
for the category of registered employees being applied for; or

(ii) bhas been the holder of a comparable certificate under the

repealed Act.

31 Section 82 (Categories of registered employees)
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PART 6—ISSUE OF REGISTRATION CERTIFICATE

Chief executive may issue or refuseto issue registration certificate

91.(1) The chief executive may issue or refuse to issue a registration
certificate to an applicant.

(2) The chief executive may issue aregistration certificate to an applicant
only if the chief executiveis satisfied—
(a) theapplicant isasuitable person; and
(b) theapplicant is eligible to obtain the registration; and
(c) theapplication is properly made.

(3) For subsection (2)(c), the application is properly made only if it
complies with section 8432 and is accompanied by the things mentioned in
that section.

(4) I the chief executive refuses to issue the registration certificate, the
chief executive must give the applicant an information notice about the
decision within 14 days after the decision is made.

(5) If the applicant’s application for aregistration certificate is refused, the
applicant may not file another application for aregistration certificate—

(@ for 3 months after the day the chief executive gives the applicant
the information notice under subsection (4); or

(b) if the applicant applies to the tribunal to review the chief
executive' s decision and the decision is confirmed, for 3 months
after the day the decision is confirmed.

Registration certificate—conditions

92.(1) The chief executive may issue a registration certificate on the
conditions the chief executive considers necessary or desirable for the
proper performance of the activities authorised by the certificate.

(2) A condition may limit or prohibit the performance of an activity
authorised under this Act.

32 Section 84 (Application for registration)
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() If the chief executive decidesto issue the certificate on condition, the
chief executive must give the applicant an information notice within 14 days
after the decision is made.

PART 7—ACTIVITIESAUTHORISED UNDER
REGISTRATION CERTIFICATE

What aregistration certificate authorises

93.(1) A registration certificate authorises the holder of the certificate to
perform—

(a) if theholder isareal estate salesperson—any activity that may be
performed by the real estate agent who employs the holder; and

(b) if the holder is a pastoral house salesperson—any activity that
may be performed by the pastoral house who employs the holder;
and

(c) if the holder is a trainee auctioneer—any activity that may be
performed by the auctioneer who supervises the trainee; and

(d) if theholder isaproperty devel oper salesperson—any activity that
may be performed by the property developer who employs the
holder; and

(e) if the holder is a motor salesperson—any activity that may be
performed by the motor dealer who employs the holder; and

(f) if the holder isacommercial subagent—any activity that may be
performed by the commercial agent who employs the holder.

(2) However, the registration certificate does not authorise the holder to
perform an activity that the holder is not authorised to perform—

() because of acondition to which the certificate is subject; or
(b) under the holder’ s employment authority.
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PART 8—RENEWAL AND RESTORATION OF
REGISTRATION CERTIFICATES

Division 1—Renewal

Application for renewal

94.(1) A registered employee must apply for renewal of the employee's
registration certificate before the certificate expires.

(2) The application must—
(@) be madeto the chief executive in the approved form; and
(b) statetheterm of the registration being applied for; and

(c) state the name and business address of the licensee who employs
the employee; and

(d) beaccompanied by—
(i) anapplicationfee; and
(it) aregigration certificate renewal fee; and

(iii) 2 recent colour photographs of the applicant of a size
prescribed under aregulation and certified as photographs of
the applicant in the way prescribed under aregulation.

Chief executive may renew or refuseto renew registration certificate

95.(1) The chief executive must consider the renewal application and may
renew or refuse to renew the registration certificate.

(2) The chief executive may renew the certificate only if the chief
executiveis satisfied—

(@) theregistered employeeisasuitable person; and

(b) theapplication is properly made; and

(c) theemployee meetsthe dligibility requirementsfor the certificate.
(8) For subsection (2)(b), an application is properly made only if it
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complies with section 94(2)33 and is accompanied by the things mentioned
in that subsection.

(4) If the chief executive decides to refuse the application, the chief
executive must give the employee an information notice within 14 days after
the decision is made.

Registration certificate taken to be in force while application for
renewal is consider ed

96. If an application is made under section 94,34 the registered
employee’ sregistration certificate is taken to continue in force from the day
that it would, apart from this section, have expired until the employee’s
application for renewal is decided under section 95 or taken to have been
withdrawn under section 89(3).35

Division 2—Restoration

Application for restoration

97.(1) If a registered employee's registration certificate expires, the
employee may apply for restoration of the certificate.

(2) The application must—
(@ bemadewithin 3 months after the expiry; and
(b) bemade to the chief executive in the approved form; and
(c) statetheterm of the registration being applied for; and

(d) state the name and business address of the licensee who employs
the employee; and

(e) beaccompanied by—
(i) anapplication fee; and

33 Section 94 (Application for renewal)
34 Section 94 (Application for renewal)

35 Section 89 (Requirement to give chief executive information or material about
suitability)
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(it) aregigtration renewal fee; and
(iii) aregistration restoration fee; and
(iv) 2 recent colour photographs of the applicant of a size

prescribed under aregulation and certified as photographs of
the applicant in the way prescribed under aregulation.

Chief executive may restore or refuseto restoreregistration certificate

98.(1) The chief executive must consider the restoration application and
may restore or refuse to restore the registration certificate.

(2) The chief executive may restore the certificate only if the chief
executiveis satisfied—

(@) theregistered employeeisasuitable person; and
(b) theapplication is properly made; and
(c) theemployee meetsthe dligibility requirementsfor the certificate.

() For subsection (2)(b), an application is properly made only if it
complies with section 97(2) and is accompanied by the things mentioned in
that subsection.

(4) If the chief executive decides to refuse the application, the chief
executive must give the employee an information notice within 14 days after
the decision is made.

(5) If the chief executive decides to restore the certificate—

(a) thecertificate istaken to have been renewed on the day it would,
apart from section 99, have expired (the “initial expiry date”);
and

(b) to remove any doubt, a thing done during the period starting on
the initial expiry date and ending on the day the certificate is
restored under this section istaken to have been asvalidly done as
it would have been if the certificate had been renewed
immediately before theinitial expiry date.
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Registration certificate taken to be in for ce while application for
restoration isconsidered

99. If an application is made under section 97,36 the employee's
registration certificate is taken to continue in force from the day that it
would, apart from this section, have expired until the employee’s application
for restoration is decided under section 98 or taken to have been withdrawn

under section 89(3).37

PART 9—DEALINGSWITH REGISTRATION
CERTIFICATES

Division 1—Transfer of registration certificate

Transfer of registration certificate prohibited
100. A registration certificate may not be transferred.

Division 2—General

Amendment of registration certificate conditions
101.(1) The chief executive may amend the conditions of a registration
certificate—
(@) ontheregistered employee’ s application; or
(b) ontheorder of thetribunal after adisciplinary hearing; or
(c) onthe chief executive' sown initiative.

Note—
The tribuna may deal with the conditions of a person’s registration

36 Section 97 (Application for restoration)

37  Section 89 (Requirement to give chief executive information or material about
suitability)
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certificate under section 529 (Orders tribunal may make on disciplinary
charge hearing).
(2) An application under subsection (1)(a) must be made to the chief
executive in the approved form and be accompanied by the application fee
prescribed under aregulation.

(3) Before making an amendment under subsection (1)(a), the chief
executive must be satisfied the registered employee meets the eligibility
requirements the chief executive specifies as relevant to the amendment of
the condition.

(4) Before making an amendment under subsection (1)(c), the chief
executive must—

(&) givewritten notice to the registered employee—
(i) of the particulars of the proposed amendment; and

(if) that the employee may make written submissions to the
chief executive about the proposed amendment before a
stated day, not later than 14 days after the notice is given to
the employee; and

(b) have regard to submissions made to the chief executive by the
registered employee before the stated day.

(5) Subsection (4) does not apply if the chief executive decides that the
amendment must be made urgently to ensure compliance with this Act.

(6) If the chief executive decidesto amend the conditions of aregistration
certificate under subsection (1)(c), the chief executive must give written
notice of the amendment to the registered employee and an information
notice within 14 days after the decision is made.

(7) The amendment takes effect—

(@ on the day the written notice of the amendment is given to the
registered employee; or
(b) if alater day is stated in the notice, the stated day.
(8) If the chief executive decides to refuse to make an amendment
requested under subsection (1)(a), the chief executive must give the

registered employee an information notice within 14 days after the decision
is made.
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Return of registration certificate for amendment of conditions

102.(2) If the chief executive amends the conditions of a registration
certificate under section 101, the chief executive may ask the registered
employee to produce the certificate for amendment within a stated period of
not less than 14 days.

(2) The employee must comply with a request under subsection (1),
unless the person has a reasonabl e excuse.

Maximum penalty for subsection (2)—2100 penalty units.

Surrender of registration certificate

103.(1) A registered employee may surrender the employee’ sregistration
certificate by giving written notice, and returning the certificate, to the chief
executive.

(2) A registration certificate surrendered under this section stops having
effect on the day it is surrendered.

PART 10—IMMEDIATE SUSPENSION AND
CANCELLATION OF REGISTRATION
CERTIFICATES

Immediate suspension

104.(1) Thissection appliesif the chief executive believes, on reasonable
grounds, that—

(@ anirregularity or deficiency exists in a licensee's trust account;
and

(b) aregistered employee of the licensee may be responsible for the
irregularity or deficiency.

(2) The chief executive may suspend the registered employee's
registration certificate, whether or not disciplinary proceedings have been
started under this Act.
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(8) The certificate may be suspended for the period (not more than
28 days), and on the conditions, the chief executive decides.

(4) The chief executive must give the employee an information notice
within 14 days after suspending the employee’ s registration.

(5) The employee must return the certificate to the chief executive within
14 days after the employee receives the notice, unless the person has a
reasonable excuse.

Maximum penalty for subsection (5)—2100 penalty units.

Immediate cancellation

105.(1) The registration certificate of aregistered employee is cancelled
on the happening of either of the following events—

() theemployeeis convicted of a serious offence; or
(b) theemployeeis affected by bankruptcy action.

(2) The employee must return the certificate to the chief executive within
14 days after the happening of an event mentioned in subsection (1), unless
the employee has a reasonable excuse.

Maximum penalty for subsection (2)—2100 penalty units.

PART 11—GENERAL PROVISIONS ABOUT
EMPLOYEE REGISTRATION

Form of registration certificate
106.(1) A registration certificate must be issued in the approved form.
(2) However, the chief executive may approve—
(@) aform of certificate for office display purposes; and
(b) aform of certificate for personal identification purposes.

Examples—

1. A form of certificate for office display purposes may be in the form suitable for
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framing and display in an office.

2. A form of certificate for personal identification purposes may be in the form of a
small photo identification card suitable for carrying easily on one's person.

(3) The certificate must contain the following particulars—
(@) the name of the registered employee;
(b) thedate of issue of the certificate;
(c) theexpiry date of the certificate;

(d) forapersonal identification certificate, arecent photograph of the
employee;

(e) other particulars that may be prescribed under aregulation.

Term of registration certificate
107. A registration certificate may beissued for a1 year or 3 year term.

Replacement certificates

108.(1) A registered employee may apply to the chief executive for the
replacement of alost, stolen, destroyed or damaged registration certificate.

(2) The application must be made in the approved form and be
accompanied by the fee prescribed under aregulation.

(3) The chief executive must grant the application if the chief executiveis
satisfied the certificate has been lost, stolen or destroyed, or damaged in a
way to require its replacement.

(4) If the chief executive grants the application, the chief executive must
issue another certificate to the applicant to replace the lost, stolen, destroyed
or damaged certificate.

Register of registration certificates

109.(1) The chief executive must keep a register of registration
certificates and applications for registration certificates (“registration
certificateregister”).

(2) The registration certificate register may form part of the licence
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register.

(3) The registration certificate register must contain the following
particulars—

(@) for each applicant for aregistration certificate—
(i) theapplicant’s name; and

(if) the name and business address of the licensee by whom the
applicant isto be employed; and

(iii) the category of employee registration applied for; and
(iv) the date of the application; and
(v) the application number;
(b) for each registered employee—
(i) theemployee'sname; and

(ii) the name and business address of the licensee who employs
the employee; and

(iii) the category of the employee’ s employee registration; and

(iv) the dates of issue and expiry of the employee's current
registration certificate; and

(v) any conditionsimposed on the certificate; and
(vi) the employee' s registration certificate number; and

(vii) particulars of any surrender, suspension, cancellation or
revocation of the employee’s registration certificate or any
licence or certificate issued to the employee under this or the

repealed Act.

(4) A person may, on payment of any fee that may be prescribed under a
regulation, inspect, or get a copy of details in, the part of the register
containing the particulars mentioned in subsection (3)—

(a) at the department’ s head office when it is open to the public; or
(b) by using acomputer.

(5) A person may pay the fee, in advance or in arrears, under an
arrangement approved by the chief executive.
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(6) The register may be kept in any way the chief executive considers
appropriate.

(7) In this section—

“contain” includes record and store.

Registered employeesto notify chief executive of changesin
circumstances

110.(2) A registered employee must give written notice to the chief
executive of a prescribed change in the employee’'s circumstances within
14 days after the change.

Maximum penalty—2100 penalty units.
(2) In this section—
“prescribed change” means a change prescribed under a regulation.

CHAPTER 4—RESTRICTED LETTING AGENTS

PART 1—RESTRICTED LETTING AGENT’S
LICENCE

What arestricted letting agent’slicence authorises

111.(1) A restricted letting agent’s licence authorises the holder of the
licence(“restricted letting agent”) to perform the following activitiesasan
agent for othersfor reward—

(@) letting lotsin abuilding complex;
(b) collecting rentsfor lotsin a building complex.

(2) A restricted letting agent may perform the activitiesin the carrying on
of a business, either alone or with others, or as an employee of someone
else.

(3) The chief executive must, by condition of the licence, limit the
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performance of the activities by the restricted letting agent to 1 or more
stated building complexes.

(4) The chief executive may authorise the restricted letting agent to
perform the activitiesin more than 1 building complex if—

(@) thechief executiveis satisfied—

(i)

(i)

each building complex is on land contiguous to land on
which another building complex in relation to which the
letting agent is, or is to be, authorised to perform the
activitiesis situated; and

the restricted letting agent has the approval of each
appropriate body corporate to carry on a business of letting
lots, and collecting rent for lots, in the complex; or

(b) both of the following apply—

(i)

(i)

immediately before the commencement of section 607,38 a
person held a restricted real estate agent’s licence or
corporation licence (with a director holding a restricted real
estate agent’s licence) in relation to al the building
complexes,

since the commencement, a person has been authorised
under alicenceto perform the activities of arestricted letting
agent for 1 or more of the building complexes.

(5) For subsection (4)(a), land is “contiguous’ with other land only if
the parcels of land have a common boundary that is not separated by a

public road.

38  Section 607 (Existing licences)
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PART 2—CONDUCT PROVISIONS

Division 1—Carrying on business

Carrying on of businessunder restricted letting agent’slicence

112.(2) Anindividua who carries on the business of a restricted letting
agent with othersisnot required to hold arestricted letting agent’ slicence or
real estate agent’slicence if—

(@) at least 1 of the persons with whom the individual carries on
businessis arestricted letting agent or rea estate agent; and

(b) theindividua doesnot perform the activities of arestricted letting
agent; and

(c) theindividua isasuitable person to hold alicence.

(2) A restricted letting agent who is an individua must reside
permanently in the building complex or, if the letting agent is authorised to
perform activities in relation to more than 1 building complex, 1 of the
building complexes for which the letting agent is authorised to perform
activities,

Maximum penalty—200 penalty units.

(3) A restricted letting agent that is a corporation must ensure that an
individual who performs the activities of a restricted letting agent for the
corporation resides permanently in the building complex or, if the letting
agent is authorised to perform activities for more than 1 building complex,
1 of the building complexes for which the letting agent is authorised to
perform activities.

Maximum penalty—

(@ for anindividua guilty under chapter 2 of the Criminal Code of
an offence or for section 59139—200 penalty units; or

(b) for acorporation—21 000 penalty units.

(4) Subsections (2) and (3) do not apply to a restricted letting agent
whose licence is deactivated.

39 Section 591 (Executive officers must ensure corporation complies with Act)
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Licenseeto bein charge of arestricted letting agent’sbusinessat a
place

113.(1) A restricted letting agent who is an individual and a principa
licensee must be in charge of the agent’s business at the agent’ s registered
office40

Maximum penalty—200 penalty units.

(2) A restricted letting agent that is a corporation must ensure that the
individual in charge of the agent’ s business at the agent’ sregistered officeis
arestricted letting agent or real estate agent.

Maximum penalty—

(@ for anindividual guilty under chapter 2 of the Crimina Code of
an offence or for section 59141—200 penalty units; or

(b) for acorporation—21 000 penalty units.
(3) If arestricted letting agent who isa principa licensee—

(a) is authorised under the letting agent’s licence to carry on a
business of letting lotsin more than 1 building complex; and

(b) hasaplace of businessin each building complex;

the restricted letting agent must ensure that another individual who is a
restricted |etting agent or real estate agent isin charge of the agent’ s business
at the other place.

Maximum penalty—200 penalty units.

(4) An individual must not be in charge of a restricted letting agent’s
business at more than 1 place of business.

Maximum penalty—200 penalty units.

40  See section 121 (Registered office).

41 Section 591 (Executive officers must ensure corporation complies with Act)
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Division 2—Appointment

Appointment of restricted letting agent

114.(1) A restricted letting agent who is asked by a person (“ client”) to
perform an activity (“service”) for the client must not act for the client
unless the client first appoints the letting agent in writing under this section.

Maximum penalty—200 penalty units.
(2) The appointment may be for the performance of—
(@) aparticular service (“single appointment”); or

(b) a number of services over a period (“continuing
appointment”).

(3) The appointment must—

(a) statethe serviceto be performed by the letting agent and how itis
to be performed; and

(b) state—

(i) inthe way prescribed under a regulation, that fees, charges
and commission payable for the service are negotiable up to
any amount that may be prescribed under aregulation; and

(i) for a single appointment, if commission is payable and
expressed as a percentage of rent, the amount of commission
expressed in dollars based on the listed rental charge; and

(c) state—
(i) the fees, charges and commission payable for the service;
and
(ii) the expenses, including advertising and marketing expenses,
the letting agent is authorised to incur in connection with the
performance of the service; and

(ii1) the source and the estimated amount of any rebate, discount,
commission or benefit that the letting agent may receive in
relation to any expenses that the letting agent may incur in
connection with the performance of the service; and

(iv) any condition, limitation or restriction on the performance of
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the service; and

(d) state when the fees, charges and commission for the service
become payable; and

(e) if aserviceto be performed isthe letting of lots or the collecting
of rent and commission is payable in relation to the service and
expressed as a percentage, state that the commission is worked
out only on the actual amount of rent collected.

(4) A continuing appointment must state—
() the date the appointment ends; and

(b) the appointment may be revoked on the giving of 90 days notice,
or some lesser period (not less than 30 days) agreed by the
parties.

(5) The notice revoking a continuing appointment must be by signed
writing given to the other party.

(6) The revocation of a continuing appointment does not affect existing
contracts entered into by the restricted letting agent on behalf of the client.

(7) The appointment must be signed and dated by the client and the
letting agent or someone authorised or apparently authorised to sign for the
letting agent.

(8) The letting agent must give a copy of the signed appointment to the
client.

Maximum penalty for subsection (8)—200 penalty units.

Form of appointment
115.(1) The appointment must be in the approved form.

(2) The approved form must include a prominent statement that the client
should seek independent legal advice before signing the appointment.

(3 An appointment that does not comply with subsection (1) is
ineffective from thetimeit is made.
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Division 3—Recovery of reward or expense

Commission may be claimed only in relation to actual amounts

116.(1) This section appliesto arestricted letting agent who performs, for
the payment of a commission, a service of letting lots or collecting rents.

(2) The restricted letting agent must not claim commission worked out
on an amount more than the actual amount collected.

Maximum penalty—200 penalty units.

Restriction on remedy for reward or expense

117.(1) A person is not entitled to sue for, or recover or retain, a reward
or expense for the performance of an activity as a restricted |etting agent
unless, at the time the activity was performed, the person—

(8) held arestricted letting agent’ s licence; and

(b) was authorised under the person’s licence to perform the activity;
and

(c) had been properly appointed under division 242 by the person to
be charged with the reward or expense.

(2) A person is not entitled to sue for, or recover or retain, areward for
the performance of an activity as arestricted letting agent that is more than
the amount of the reward stated in the appointment given under
section 11443

(3) However, if the reward for the performance of the activity is limited
under aregulation, the person is not entitled to sue for, or recover or retain, a
reward more than the amount allowed under a regulation.

(4) A person is not entitled to sue for, or recover or retain, expenses for
the performance of an activity asarestricted letting agent that are more than
the amount of the expenses stated in the appointment given under
section 114.

42 Division 2 (Appointment)
43 Section 114 (Appointment of restricted |etting agent)
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(5) However, if the amount of expenses that may be incurred in relation
to the performance of the activity islimited under aregulation, the personis
not entitled to sue for, or recover or retain, expenses more than the amount
allowed under aregulation.

(6) Subsection (3) does not prevent the person suing for, recovering or
retaining, in addition to the amount allowed under a regulation for the
reward, an amount for GST payable for a supply.

Excessfeesetc. to berepaid
118.(1) This section appliesif—
(@) aperson isconvicted of an offence against section 116(2);44 and

(b) the court convicting the person is satisfied on the balance of
probabilities that the person, in connection with the offence, has
recovered or retained from someone (“client”) for whom the

person performed an activity an amount to which the person was
not entitled.

(2) The court must order the person to pay the amount to the client.

(3) The order must be made whether or not any penalty is imposed for
the offence.

(4) The client may file the order in a court having jurisdiction for the
recovery of adebt of an equal amount and the order may be enforced asif it
were ajudgment of that court.

Division 4—Code of conduct

Code of conduct

119. A regulation may prescribe acode of conduct about restricted letting
agent practice that may include the following—

(a) setting conduct standards for restricted letting agents;
(b) establishing principlesfor fair trading;
(c) providing for asystem of complaint resolution.

44 Section 116 (Commission may be claimed only in relation to actual amounts)
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Complaints about conduct

120.(1) A person aggrieved by the conduct of a restricted letting agent
may complain in writing to the chief executive about the conduct.

(2) Thechief executive may investigate the complaint and, if satisfied that
the code of conduct has been breached, take the action about the conduct
alowed under this Act.

Note—

Breach of a code of conduct is a ground for starting disciplinary proceedings under
section 496 (Grounds for starting disciplinary proceedings).

(3) The investigation may take place and action may be taken against a
person who was a restricted letting agent even though the person is no
longer arestricted letting agent.

PART 3—GENERAL

Registered office
121. A restricted letting agent’ s “ register ed office” is—
(a) for arestricted letting agent who isa principal licensee—

(i) the place the letting agent specifies in the letting agent’s
applicationfor arestricted | etting agent’ slicence astheletting
agent’ s principal place of business; or

(it) another place notified to the chief executive by the letting
agent in the approved form as the letting agent’s principal
place of business; and

(b) for arestricted letting agent who is an employed licensee—

(i) the place the letting agent specifies in the letting agent’s
applicationfor arestricted | etting agent’ slicence astheletting
agent’ s business address; or

(ii) another place notified to the chief executive by the letting
agent in the approved form as the letting agent’s business
address.
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Restricted letting agent to notify chief executive of changein place of
business etc.

122.(1) A restricted letting agent who is a principal licensee must—

(@ notify the chief executive in the approved form of any change in
the letting agent’ s principal place of business within 14 days after
the change; and

(b) notify the chief executive in the approved form of the closure of
any place where the letting agent carries on business within 14
days after the closure; and

(c) notify the chief executive in the approved form of the opening of
any place where the letting agent carries on business within 14
days after the opening.

Maximum penalty—200 penalty units.

(2) A restricted letting agent who is a principal licensee must notify the
chief executive of any change in, or revocation of, the body corporate’s
approval to the letting agent to carry on the business of letting lots for a
building complex within 14 days after the change or revocation.

Maximum penalty—200 penalty units.

(3) A restricted letting agent who is an employed licensee must notify the
chief executive in the approved form of any change in the letting agent’s
business address within 14 days after the change.

Maximum penalty—200 penalty units.

Display and publication of licensee’s name

123.(1) A restricted letting agent who isaprincipal licensee must display
at each place the restricted letting agent carries on business, in the way that
may be prescribed under a regul ation—

(a) theletting agent’s name; and

(b) if theletting agent is not the person in charge of theletting agent’s
business at the place, the name of the restricted letting agent who
Isin charge of the letting agent’ s business at the place; and

(c) theother particularsthat may be prescribed under aregulation.
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Maximum penalty—2100 penalty units.

(2) A redtricted letting agent must not publish in a newspaper or
elsewhere an advertisement for the letting agent’ s business without stating
in the advertisement the particulars that may be prescribed under a
regulation.

Maximum penalty—2100 penalty units.

Principal licensee must keep employment register

124.(1) A restricted letting agent who is a principal licensee must keep a
register (“employment register”) at each place where the letting agent
carries on business.

Maximum penalty—200 penalty units.

(2) The restricted letting agent must enter, and keep entered, in the
employment register the name, and the other particulars that may be
prescribed under a regulation, of each person (“employee’) who is
employed as arestricted letting agent at the place.

Maximum penalty—200 penalty units.

(3) The restricted letting agent must enter the particulars about each
employee immediately after the employeeis employed at the place.

Maximum penalty—200 penalty units.
(4) Theform of the register may be prescribed under aregulation.

PART 4—OFFENCES

Acting asrestricted letting agent

125.(1) A person must not, as an agent for someone else for reward,
perform an activity that may be done under the authority of a restricted
letting agent’ s licence unless the person—

(@ holds a restricted letting agent’s licence and the performance of
the activity is authorised under the person’ s licence; or
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(b) is otherwise permitted under this or another Act to perform the
activity.
Maximum penalty—200 penalty units or 2 years imprisonment.

(2) A lawyer does not act as a restricted letting agent only because the
lawyer collects rentsin the lawyer’ s practice for lotsin a building complex if
the lawyer complies with the requirements of the Trust Accounts Act 1973
in relation to the rents.

Restricted letting agent must not act for morethan 1 party

126.(1) A restricted letting agent must not act for more than 1 party to a
transaction.

Maximum penalty—200 penalty units.

(2) If arestricted letting agent acts for more than 1 party to atransaction,
an appointment to act for a party to the transaction is ineffective from the
timeit is made.

Production of licence

127. A restricted letting agent must, if asked by a person with whom the
letting agent is dealing, produce the letting agent’ s licence for inspection by
the person.

Maximum penalty—2100 penalty units.



s128 110 s129
Property Agents and Motor Dealers No. 62, 2000

CHAPTER 5—REAL ESTATE AGENTS

PART 1—REAL ESTATE AGENT’S
AUTHORISATION AND RESPONSIBILITY

Division 1—Real estate agent’slicence

What areal estate agent’slicence authorises

128.(1) A real estate agent’s licence authorises the holder of the licence
(“real estate agent”) to perform the following activities as an agent for
others for reward—

(@) to buy, sell, exchange, or let places of residence or land or
interestsin places of residence or land;

(b) tobuy, sell, exchange, or let businesses or interests in businesses,
(c) tocollect rents,
(d) tobuy, sell or exchange livestock or an interest in livestock;

(e) to negotiate for the buying, selling, exchanging, or letting of
something mentioned in paragraph (a) or (b);

(f) to negotiate for the buying, selling or exchanging of something
mentioned in paragraph (d).

(2) A real estate agent may perform the activities in the carrying on of a
business, either alone or with others, or as an employee of someone else.

Division 2—Responsihilities of personsin charge of alicensee's
business for salespersons

Responsibility for actsand omissions of salespersons

129.(1) A real estate agent who is a principal licensee must take
reasonable steps to ensure each rea estate salesperson employed by the
agent is properly supervised, acts only within the scope of the person’s
employment authority under section 130 and complies with this Act.
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(2) A rea estate agent who is an employed licensee in charge of a
licensee's business at a place of business must take reasonable steps to
ensure each real estate salesperson employed at the place is properly
supervised, acts only within the scope of the person’s employment authority
under section 130 and complies with this Act.

(3) A real estate agent who fails to comply with subsection (1) or (2) is
liable to disciplinary action under chapter 14, part 3.45

Real estate agent must give salesper sons employment authority

130. Immediately after areal estate agent starts to employ a real estate
salesperson, the real estate agent must give the salesperson a statement
(“employment authority”) clearly specifying the activities of areal estate
agent the agent authorises the salesperson to perform for the agent during
the salesperson’ s employment by the agent.

Maximum penalty—200 penalty units.

PART 2—CONDUCT PROVISIONS

Division 1—Carrying on business

Carrying on of business under real estate agent’slicence

131. Anindividual who carries on the business of areal estate agent with
othersisnot required to hold areal estate agent’s licence if—

(@) at least 1 of the persons with whom the individual carries on
businessis areal estate agent; and

(b) theindividual doesnot perform the activitiesof areal estate agent;
and

(c) theindividua isasuitable personto hold alicence.

45  Chapter 14 (Claims against the fund and other proceedings), part 3 (Disciplinary
proceedings)
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Licenseeto bein charge of areal estate agent’sbusinessat a place

132.(1) A real estate agent who is an individual and a principal licensee
must—

(@) be in charge of the agent’s business at the agent’s registered
office;46 and

(b) if the agent has more than 1 place of business, ensure that at each
other place of business areal estate agent who isan individual is
In charge of the agent’ s business at the place.

Maximum penalty—200 penalty units.

(2) A red estate agent that is a corporation and a principal licensee
(“ corporate agent”) must ensure that—

(@ theindividual in charge of the corporate agent’s business at its
registered office isarea estate agent; and

(b) if the corporate agent has more than 1 place of business, at each
other place of business an individual who is areal estate agent is
in charge of the corporate agent’ s business at the place.

Maximum penalty—

(@ for anindividua guilty under chapter 2 of the Criminal Code of
an offence or for section 59147—200 penalty units; or

(b) for acorporation—21 000 penalty units.

(3) Anindividual must not be in charge of areal estate agent’s business
a more than 1 place.

Maximum penalty—200 penalty units.

Division 2—Appointment

Appointment of real estate agent—general
133.(1) A red estate agent who is asked by a person (“client”) to

46 See section 156 (Registered office).
47 Section 591 (Executive officers must ensure corporation complies with Act)
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perform an activity (“service’) for the client must not act for the client
unless the client first appoints the agent in writing under this section.

Maximum penalty—200 penalty units.

(2) The appointment may be for the performance of—

(@
(b)

aparticular service (“ single appointment” ); or

a number of services over a period (“continuing
appointment”).

(3) The appointment must, for each service—

(@

(b)

(©

(d)

(€)

state the service to be performed by the real estate agent and how
it isto be performed; and

state, in the way prescribed under a regulation, that fees, charges
and commission payable for the service are negotiable up to any
amount that may be prescribed under a regulation; and

State—

(i) the fees, charges and any commission payable for the
service; and

(i1) the expenses, including advertising and marketing expenses,
the agent is authorised to incur in connection with the
performance of each service or category of service; and

(iii) the source and the estimated amount or value of any rebate,
discount, commission or benefit that the agent may receive
in relation to any expenses that the agent may incur in
connection with the performance of the service; and

(iv) any condition, limitation or restriction on the performance of
the service; and

state when the fees, charges and any commission for the service
become payable; and

if the service to be performed is the sale or letting of property or
the collecting of rentsand commission is payablein relation to the
service and expressed as a percentage of an estimated sale price or
amount to be collected, state that the commission is worked out
only on the actua sale price or the amount actually collected; and
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(F) if the appointment isfor a sole or exclusive agency, state the date
the appointment ends.

(4) A continuing appointment must state—
() the date the appointment ends; and

(b) the appointment may be revoked on the giving of 90 days notice,
or some lesser period (not less than 30 days) agreed by the
parties.

(5) The notice revoking a continuing appointment must be by signed
writing given to the other party.

(6) The revocation of a continuing appointment does not affect existing
contracts entered into by the real estate agent on behalf of the client.

(7) The appointment must be signed and dated by the client and the real
estate agent or someone authorised or apparently authorised to sign for the

agent.

(8) Thereal estate agent must give a copy of the signed appointment to
the client.

Maximum penalty—200 penalty units.

(9) If an appointment under this section authorises a sale by auction, an
appointment under section 21048 is not required.

(10) This section does not apply if the service to be performed isthe sale
of livestock.

Form of appointment
134.(1) The appointment must be in the approved form.

(2) The approved form must include a prominent statement that the client
should seek independent legal advice before signing the appointment.

(3) An appointment that does not comply with subsection (1) is
ineffective from thetimeit is made.

48 Section 210 (Appointment of auctioneer—general)
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Appointment of real estate agent—sole and exclusive agencies

135.(2) If the appointment is for a sole or exclusive agency, before the
appointment is signed, the real estate agent must give the client anotice in
the approved form stating the following—

(@) the proposed term of the appointment;

(b) for the sale of residential property, the term is negotiable up to a
maximum term of 60 days;

(c) whether the appointment is under a sole agency or an exclusive
agency;
(d) thedifference between sole agency and exclusive agency;49

(e) theconsequencesfor the client if the property is sold by someone
other than the agent during the term of the sole or exclusive

agency.
Maximum penalty—200 penalty units.

(2) The appointment may include provision that, at the end of the term of
asole or exclusive agency, the appointment of the agent continues under an
open listing50 that may be ended at any time by the agent or the client.

(3) The agent’s requirement to give the notice under this section isin
addition to the agent’s requirement to obtain an appointment under
section 133.

Restriction on reappointment of real estate agentsfor sales of
residential property

136.(1) A real estate agent may be reappointed for a sole or exclusive
agency for the sale of residential property for 1 or more terms of not more
than 60 days.

(2) The reappointment must not be made earlier than 14 days before the
term of the sole or exclusive agency ends.

Maximum penalty for subsection (2)—200 penalty units.

49  See section 19 (Difference between “exclusive agency” and “sole agency”).
50 See section 16 (Meaning of “open listing”).
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Avoidance of appointments

137.(1) The appointment of a real estate agent for a sole or exclusive
agency isineffective fromthetimeit is made if—

(@) the notice mentioned in section 135(1)51 is not given before the
appointment is signed; or

(b) for the saleof residential property, the term of the appointment is
more than 60 days.

(2) The reappointment of an agent for a further term of sole or exclusive
agency for the sale of residential property is ineffective from the time it is
made if it is made contrary to section 136(2).

Division 3—Disclosure of interest

Disclosuresto prospective buyer

138.(1) A real estate agent or areal estate salesperson acting for the agent
in the sale of residential property must disclose the following to any
prospective buyer of the property—

(@ any relationship, and the nature of the relationship (whether
personal or commercial), the agent has with anyone to whom the
agent refers the buyer for professional services associated with the
sae

Examples of relationships for paragraph (a)—

1. A family relationship.

2 A business relationship, other than a casual business relationship.
3. Afiduciary relationship.
4

A relationship in which 1 person is accustomed, or obliged, to act in
accordance with the directions, instructions, or wishes of the other.

(b) whether the agent derives or expects to derive any consideration,
whether monetary or otherwise, from a person to whom the agent

has referred the buyer and, if so, the amount or value of the
consideration.

51 Section 135 (Appointment of real estate agent—sole and exclusive agencies)
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Maximum penalty—200 penalty units.
(2) Thedisclosureis effective for subsection (1) only if it is—
() given to the prospective buyer in the approved form; and

(b) acknowledged by the prospective buyer in writing on the
approved form; and

(c) given and acknowledged before a contract for the sale of the
residential property is entered into.

Division 4—Recovery of reward or expense

Commission may be claimed only in relation to actual amounts

139.(1) This section appliesto area estate agent who performs, for the
payment of a commission, a service of selling or letting property or
collecting rents.

(2) The real estate agent must not claim commission worked out on an
amount more than the actual sale price of the property or the amount
collected.

Maximum penalty—200 penalty units.

Restriction on recovery of reward or expense—no proper
authorisation etc.

140. A person is not entitled to sue for, or recover or retain, areward or
expense for the performance of an activity asarea estate agent unless, at the
time the activity was performed, the person—

(@) held ared estate agent’slicence; and

(b) was authorised under the person’s licence to perform the activity;
and

(c) had been properly appointed under division 252 by the person to
be charged with the reward or expense.

52 Division 2 (Appointment)



s141 118 s142
Property Agents and Motor Dealers No. 62, 2000

Restriction on recovery of reward or expense above amount allowed

141.(2) A person is not entitled to sue for, or recover or retain, areward
for the performance of an activity asareal estate agent that is more than the
amount of the reward stated in the appointment given under section 133.53

(2) However, if the reward for the performance of the activity is limited
under aregulation, the person is not entitled to sue for, or recover or retain, a
reward more than the amount allowed under the regulation.

(3) A person is not entitled to sue for, or recover or retain, expenses for
the performance of an activity as a real estate agent that are more than the
amount of the expenses stated in the appointment given under section 133
and actually expended.

(4) However, if the amount of expenses that may be incurred in relation
to the performance of the activity islimited under aregulation, the personis
not entitled to sue for, or recover or retain, an amount more than the amount
allowed under the regulation.

(5) Subsection (2) does not prevent the person suing for, recovering or
retaining, in addition to the amount allowed under a regulation for the
reward, an amount for GST payable for a supply.

Excess commission etc. to berepaid
142.(1) This section appliesif—
(d) aperson isconvicted of an offence against section 139(2);54 and

(b) the court convicting the person is satisfied on the balance of
probabilities that the person, in connection with the offence, has
recovered or retained from someone (“client”) for whom the

person performed an activity an amount to which the person was
not entitled.

(2) The court must order the person to pay the amount to the client.

(3) The order must be made whether or not any penalty is imposed on
the conviction.

53 Section 133 (Appointment of real estate agent—general)

54 Section 139 (Commission may be claimed only in relation to actual amounts)
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(4) The client may file the order in a court having jurisdiction for the
recovery of adebt of an equal amount and the order may be enforced asif it
were ajudgment of that court.

Division 5—I nterestsin property

Definition for div 5
143. In thisdivision—

“obtain” includes being in any way concerned in obtaining.

Beneficial interest—options

144.(1) This section applies to property placed by a person (“client”)
with area estate agent for sale.

(2) Thereal estate agent commits an offence if the agent obtains from the
client an option to purchase the property in which the agent has a beneficial
interest.

Maximum penalty—200 penalty units or 3 years imprisonment.

(3) A real estate salesperson employed by the real estate agent commits
an offence if the salesperson obtains from the client an option to purchase
the property in which the salesperson has a beneficia interest.

Maximum penalty—200 penalty units or 3 years imprisonment.

(4) The real estate agent must not sell the property if the agent obtains a
beneficial interest in an option to purchase the property.

Maximum penalty—200 penalty units or 3 years imprisonment.

Beneficial interest—other than options

145.(1) This section applies to property placed by a person (“client”)
with areal estate agent for sale, but does not apply if section 144 applies.

(2) The real estate agent commits an offence if the agent obtains a
beneficial interest in the property.

Maximum penalty—200 penalty units or 3 years imprisonment.
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(3) A redl estate salesperson employed by the real estate agent commits
an offence if the salesperson obtains a beneficial interest in the property.

Maximum penalty—200 penalty units or 3 years imprisonment.
(4) A person does not contravene subsection (2) or (3) if—
(@) the person—

(i) before acontract for the sale of the property is entered into,
obtains the client’ s written acknowledgment in the approved
form that the client—

(A) is aware that the person is interested in obtaining a
beneficia interest in the property; and

(B) consentsto the person obtaining the interest; and
(i) actsfairly and honestly in relation to the sale; and

(b) no commission or other reward is payable in relation to the sale;
and

(c) theclientisin substantially as good a position as the client would
beif the property were sold at fair market value.

Non-application of s 145 for particular livestock sales

146. Section 145 does not apply in relation to livestock sales if the real
estate agent obtains the client’ s written acknowledgment that the client—

(@) isaware that the real estate agent or a real estate salesperson is
interested in obtaining abeneficial interest in the livestock; and

(b) consents to the real estate agent or a real estate salesperson
obtaining the interest.

Division 6—Lands not lawfully useable for residential purposes

Definition for div 6
147. In thisdivision—

“vacant land” means |land on which there are no structural improvements,
other than fencing.
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Application of div 6
148. Thisdivision appliesto asae or proposed sale of vacant land if—

(@) thesaeisby area estate agent either as agent for another or as
principal; and

(b) thelandiswithin—
(i) theCity of Brisbane ares; or

(ii) alocal government areaor joint local government area under
the Local Government Act 1993; and

(c) the land can not, as at the day of sale, be lawfully used for
residential purposes.

Noticeto be given about vacant land

149.(1) The real estate agent must give to a proposed buyer a written
statement under this section.

Maximum penalty—200 penalty units or 2 years imprisonment.

(2) The real estate agent must give the statement to the proposed buyer
before the buyer signs any contract in relation to the sale.

Maximum penalty—200 penalty units or 2 years imprisonment.
(3) The statement must include the following particulars—

(@ theland, clearly identified (including by lot-on-plan, or similar,
description), to which the statement rel ates;

(b) the namesand addresses of the seller of the land and the proposed
buyer;

(c) aclear statement that the use of the land for residential purposesis
unlawful;

(d) aclear statement that if the buyer erects on the land a place of
residence or otherwise uses the land for residentia purposes
contrary to lawv—

(i) thebuyer may commit an offence; and

(i) anamed local government may be lawfully empowered to
demolish the place of residence or other residential structure;
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and
(e) thedate on which the statement is given.

(4) The statement must be signed and dated by the real estate agent and
the proposed buyer.

(5) Thered estate agent must—

() keep a copy of the signed statement at the real estate agent’s
registered office; and

(b) make it available for immediate inspection by an inspector who
asksto seeit.

Maximum penaty for subsection (5)—200 penalty units or 2 years
imprisonment.

Buyer’srightsif notice not given or materially defective

150.(1) A buyer of land, by written notice (“ avoidance notice”) given to
the seller of the land or the real estate agent, may avoid a contract for the sale
of theland if—

() thebuyer has not been given the notice under section 149; or

(b) the notice has been given to the buyer, but the notice is defective
in amateria way.

(2) The avoidance notice must be given to the seller or real estate agent
within 6 months after the day the buyer entered into the contract.

(3) If the contract is avoided by the buyer under subsection (1), the seller
and thereal estate agent are liable at law to the buyer for all amounts paid by
the buyer—

(8 under the contract; and

(b) for legal and other expenses in relation to the contract after the
contract was signed.

(4) A real estate agent who is liable at law under subsection (3) for the
repayment to the buyer of an amount paid by the buyer under, or in relation
to, the contract must repay the amount within 14 days after becoming liable.

Maximum penalty—200 penalty units.
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(5) The buyer may recover an amount mentioned in subsection (3) as a
debt.

(6) Judgment recovered against either person liable under subsection (3)
for an amount repayabl e under that subsection does not bar an action against
the other person.

(7) However, if separate actions are brought—

(@) theamounts recoverable under the judgments given in the actions
must not be more, taken together, than the amount repayable to
the buyer; and

(b) inthe later of the 2 actions, the plaintiff is not entitled to costs,
unless the court decides there were reasonable grounds for
bringing the action.

(8) If the buyer avoids the contract under this section after the contract is

completed, the buyer must, after repayment of all amounts recoverable by
the buyer under subsection (3)—

(@) sign the documents presented to the buyer necessary to convey
title to the land to the person lawfully entitled to the land or the
person’ s nominee; and

(b) deliver to the person lawfully entitled to the land or the person’s
nominee any instrument of title in the buyer's possession or
under the buyer’s control.

(9) The buyer—

(@ isnot liable for any costs associated with a conveyance under
subsection (8); and

(b) may recover from the seller and the real estate agent as a debt the
buyer’ s reasonable costs associated with the conveyance.

(10) The liability of the seller and the rea estate agent under
subsections (3) and (9) isjoint and several.

Liability to punishment under s149 or 150 additional to other
liabilitiesat law

151. Liability to punishment under section 149 or 150 is in addition to
other liabilities at law imposed under section 150.
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Division 7—Sales of particular businesses

Application of div 7

152. This division applies to the sale of a business for which arestricted
letting agent’ s licence isrequired (“restricted letting agent’ s business’).

Noticeto be given about sale of restricted letting agent’s business

153.(1) A real estate agent who is authorised to sell a restricted letting
agent’ s business by the seller of the business must give to a proposed buyer
of the business awritten statement under this section.

Maximum penalty—200 penalty units.

(2) The real estate agent must give the statement to the proposed buyer
before the buyer signs any contract in relation to the sale.

(3) The statement must include the following particulars—
(@) thebusiness, clearly identified, to which the statement relates;

(b) the names and addresses of the seller of the business and the
proposed buyer;

(c) aclear statement that, to carry on the business, the proposed buyer
must have the approval of the body corporate of the building
complex in which the activities of arestricted letting agent are to
be performed;

(d) aclear statement that a person who performs the activities of a
restricted letting agent must—

(i) bhold arestricted letting agent’ s licence under this Act; or

(if) otherwise be permitted under this or another Act to perform
the activities,

(e) thedate on which the statement is given.
(4) The statement must be signed and dated by the real estate agent.
Maximum penalty—200 penalty units.

(5) The signed statement must be given to the proposed buyer and a copy
of the signed statement must be—
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(@) kept at the real estate agent’ s registered office; and

(b) made available for immediate inspection by an inspector who
asksto seeit.

Maximum penalty—200 penalty units.

Division 8—Code of conduct

Code of conduct

154. A regulation may prescribe a code of conduct about real estate
agency practice that may include the following—

() setting conduct standards for real estate agents, employed
licensees and real estate salespersons;

(b) establishing principlesfor fair trading;
(c) providing for asystem of complaint resolution.

Complaints about conduct

155.(1) A person aggrieved by the conduct of areal estate agent or real
estate salesperson may complain in writing to the chief executive about the
conduct.

(2) Thechief executive may investigate the complaint and, if satisfied that
the code of conduct has been breached, take the action about the conduct
alowed under this Act.

Note—

Breach of a code of conduct is a ground for starting disciplinary proceedings under
section 496 (Grounds for starting disciplinary proceedings).

(3) The investigation may take place and action may be taken against a
person who was areal estate agent or real estate salesperson even though the
person isno longer areal estate agent or real estate salesperson.



s156 126 s 157
Property Agents and Motor Dealers No. 62, 2000

PART 3—GENERAL

Registered office
156. A redl estate agent’s“ register ed office” is—
(a) for ared estate agent who isaprincipal licensee—

(i) the place the agent specifies in the agent’s application for a
real estate agent’s licence as the agent’s principal place of
business; or

(if) another place notified to the chief executive by the agent in
the approved form as the agent’ s principal place of business,
and

(b) for areal estate agent who is an employed licensee—

(i) theplacetheagent specifiesinthelicensee sapplicationfor a
real estate agent’ s licence as the agent’ s business address; or

(if) another place notified to the chief executive by the agent in
the approved form as the agent’ s business address.

Real estate agent must notify chief executive of changein place of
business etc.

157.(1) A redl estate agent who isaprincipal licensee must—

(8 notify the chief executive in the approved form of any change in
the agent’s principal place of business within 14 days after the
change; and

(b) notify the chief executive in the approved form of the closure of
any place where the agent carries on business within 14 days after
the closure; and

(c) notify the chief executive in the approved form of the opening of
any place where the agent carries on business within 14 days after

the opening.
Maximum penalty—200 penalty units.

(2) A real estate agent who is an employed licensee must notify the chief
executive in the approved form of any change in the agent’s business
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address within 14 days after the change.
Maximum penalty—200 penalty units.

Display and publication of licensee’s name

158.(1) A red estate agent who is a principal licensee must display at
each place the agent carries on business, in the way that may be prescribed
under aregulation—

(@) theagent’sname; and

(b) if the agent is not the person in charge of the agent’s business at
the place, the name of the real estate agent who isin charge at the
place; and

(c) theother particularsthat may be prescribed under aregulation.
Maximum penalty—2100 penalty units.

(2) A rea estate agent who is a principal licensee must not publish, or
permit to be published, in a newspaper or elsewhere an advertisement for
the agent’ s business without stating in the advertisement the particulars that
may be prescribed under a regulation.

Maximum penalty—2100 penalty units.

Principal licensee must keep employment register

159.(1) A real estate agent who is a principal licensee must keep a
register (“employment register”) at each place where the agent carries on
business.

Maximum penalty—200 penalty units.
(2) Therea estate agent must enter, and keep entered, in the employment
register—

(@) thename, and the other particularsthat may be prescribed under a
regulation, of each person (* employee’) who is employed as an
employed licensee, real estate salesperson or trainee auctioneer at
the place; and

(b) if the employeeis areal estate salesperson or trainee auctioneer,
the activitiesthe salesperson is authorised to perform for the agent
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or the trainee is authorised to perform under the supervision of an
auctioneer during the employee’ s employment by the agent.

Maximum penalty—200 penalty units.
Note—

The real estate agent must give the employee a statement under section 130
(Real estate agent must give salespersons employment authority) clearly specifying
the employee’s activities.

(3) Thered estate agent must—

(@) enter the particulars about each employee, and for each real estate
sal esperson or trainee auctioneer, the activities the salesperson or
trainee is authorised to perform, immediately after the employee
Isemployed at the place; and

(b) if there is a change in an employee's particulars or activities,
correct the entry in the way prescribed under a regulation
immediately after the change.

Maximum penalty—200 penalty units.
(4) The form of the register may be prescribed under aregulation.

PART 4—OFFENCES

Acting asreal estate agent

160.(1) A person must not, as an agent for someone else for reward,
perform an activity that may be done under the authority of a real estate
agent’ s licence unless the person—

(@ holds a real estate agent’s licence and the performance of the
activity is authorised under the person’s licence; or

(b) is otherwise permitted under this or another Act to perform the
activity.
Maximum penalty—200 penalty units or 2 years imprisonment.
(2) A person must not act asareal estate agent unless—
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(@) the person holds areal estate agent’s licence and the act is done
under the authority of the person’slicence; or

(b) theact is otherwise permitted under this or another Act.
Maximum penalty—200 penalty units or 2 years imprisonment.

(3) Without limiting the ways a person may act as areal estate agent, a
person acts as areal estate agent if the person—

(@) performs an activity mentioned in section 128(1);55 or
(b) advertises or notifies or states that the person—
(i) performsan activity mentioned in section 128(1); or

(it) iswilling to perform an activity mentioned in section 128(1);
or

(c) in any way holds out as being ready to perform an activity
mentioned in section 128(1).

(4) However—

(8) aperson doesnot act as areal estate agent only because the person
collects rents for areal estate agent as an employee of the agent;
and

(b) alawyer does not act as areal estate agent only because the lawyer
collects rentsin the lawyer’ s practice if the lawyer complies with
the requirements of the Trust Accounts Act 1973 in relation to the
rents.

Pretending to be real estate salesperson

161(1). A person must not hold out that the person is a real estate
salesperson unless the person holds a registration certificate (real estate
salesperson).

Maximum penalty—200 penalty units.

(2) A person does not act as a real estate salesperson only because the
person collects rents for areal estate agent as an employee of the agent.

55 Section 128 (What a real estate agent’s licence authorises)
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Real estate agent must not act for morethan 1 party

162.(1) A rea estate agent must not act for more than 1 party to a
transaction.

Maximum penalty—200 penalty units.

(2) If areal estate agent acts for more than 1 party to a transaction, an
appointment to act for a party to the transaction is ineffective from the time
it is made.

(3 A red estate agent does not contravene subsection (1) and
subsection (2) does not apply if the transaction is alivestock sale.

(4) Also, if the transaction is an exchange of property, area estate agent
does not contravene subsection (1) and subsection (2) does not apply to the
extent that the agent acts for each of the parties to the transaction.

Production of licence

163. A real estate agent must, if asked by a person with whom the agent
is dealing, produce the agent’ s licence for inspection by the person.

Maximum penalty—2100 penalty units.

Employment of personsin real estate business

164.(1) A real estate agent must not employ, as areal estate salesperson,
a person the agent knows, or ought to know, does not hold a registration
certificate as area estate salesperson.

Maximum penalty—200 penalty units.

(2) A principa licensee who is an individual and carries on the business
of areal estate agent must not employ, as a real estate salesperson for the
business, himself or herself or another individual with whom the principal
licensee carries on business as ared estate agent.

Maximum penalty—200 penalty units.

(3) A principal licensee that is a corporation and carries on business as a
real estate agent must not employ an executive officer of the corporation asa
real estate salesperson for the business.

Maximum penalty—
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(@ for anindividual guilty under chapter 2 of the Crimina Code of
an offence or for section 59156—200 penalty units; or

(b) for acorporation—1 000 penalty units.

CHAPTER 6—PASTORAL HOUSES

PART 1—PASTORAL HOUSE'SAUTHORISATION
AND RESPONSIBILITIES

Division 1—Pastoral house licences

What a pastoral house licence authorises

165.(1) A pastoral house licence authorises the holder of the licence
(“pastoral house”) to perform the following activities as an agent for
others for reward—

(@) theactivitiesof ared estate agent restricted to the sale of rural land
and livestock;

(b) theactivities of an auctioneer restricted to—
(i) auctioning rura land, livestock and wool; and

(if) conducting not more than 4 auctions each year of land, that is
not rural land, for each place of business of the pastoral
house in each year; and

(itf) auctioning plant, machinery, furniture and other items
situated on rural land.

(2) A pastoral house may perform the activities in the carrying on of a
business alone or with another pastoral house, real estate agent or
auctioneer.

56 Section 591 (Executive officers must ensure corporation complies with Act)
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() However, if the pastoral house is carrying on business with a real
estate agent or auctioneer, chapter 1257 applies to a transaction entered into
for the business as if the transaction had been entered into by area estate
agent or auctioneer acting alone.

What a pastoral house director’slicence authorises

166.(1) A pastoral house director’s licence authorises the holder of the
licence (“pastoral house director”) to act for a pastoral house in its
performance of the activities of areal estate agent restricted to the sale of
rural land and livestock.

(2) The chief executive must, by condition of the licence, limit the
performance of the pastoral house director’s activities to a stated pastoral
house.

What a pastoral house manager’slicence authorises

167.(1) A pastoral house manager’s licence authorises the holder of the
licence (“ pastoral house manager” )—

(d) to manage a pastoral house's business at a place, other than its
principal place of business;

(b) toact for apastoral house in its performance of the activities of a
real estate agent restricted to the sale of rural land and livestock.

(2) The chief executive must, by condition of the licence, limit the
pastoral house manager’ s activities to a stated pastoral house.

What a pastoral house auctioneer’slicence authorises

168.(1) A pastoral house auctioneer’ s licence authorises the holder of the
licence (“ pastoral house auctioneer™) to act for a pastoral house in its
performance of the activities of an auctioneer for a pastoral house.

(2) The chief executive must, by condition of the licence, limit the
pastoral house auctioneer’ s activities to a stated pastoral house.

57 Chapter 12 (Accounts and funds)
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Division 2—Responsibility of personsin charge of alicensee' sbusiness
for salespersons

Responsibility for actsand omissions of pastoral house salesper sons

169.(1) A pastoral house must take reasonable steps to ensure each
pastoral house salesperson employed by the pastoral house is properly
supervised, acts only within the scope of the salesperson’s employment
authority under section 170 and complies with this Act.

(2) A pastoral house manager in charge of a pastora house’s business at
aplace must take reasonabl e steps to ensure each pastoral house sal esperson
employed at the place is properly supervised, acts only within the scope of
the salesperson’s employment authority under section 170 and complies
with this Act.

(3) A pastoral house or pastoral house manager who failsto comply with
subsection (1) or (2) is liable to disciplinary action under chapter 14,
part 3.58

Pastoral house must give salesper sons employment authority

170. Immediately after a pastoral house starts to employ a pastoral house
salesperson, the pastoral house must give the salesperson a statement
(“employment authority”) clearly specifying the activities of a pastoral
house the pastoral house authorises the salesperson to perform for the
pastoral house during the salesperson’s employment by the pastoral house.

Maximum penalty—200 penalty units.

58 Chapter 14 (Claims against the fund and other proceedings), part 3 (Disciplinary
proceedings)
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PART 2—CONDUCT PROVISIONS

Division 1—Carrying on business

Carrying on of business under pastoral house licence

171. A pastoral house must not carry on the business of a pastoral house
with another person unless the person is—

(@) another pastoral house; or
(b) areal estate agent; or
(c) anauctioneer.

Maximum penalty—

(@ for anindividua guilty under chapter 2 of the Criminal Code of
an offence or for section 59159—200 penalty units; or

(b) for apastoral house—1 000 penalty units.

Licenseeto bein charge of pastoral house' sbusiness at a place
172.(1) A pastoral house must ensure that—

(@ theindividua in charge of the pastoral house's business at the
pastoral house's registered offices0 is a pastoral house director;
and

(b) if the pastoral house has more than 1 place of business, at each
other place of business an individual who is a pastoral house
director, pastoral house manager or real estate agent is in charge
of the pastoral house’ s business at the place.

Maximum penalty—

(@ for anindividua guilty under chapter 2 of the Criminal Code of
an offence or for section 59161—200 penalty units; or

59 Section 591 (Executive officers must ensure corporation complies with Act)
60 See section 192(1) (Registered offices).
61  Section 591 (Executive officers must ensure corporation complies with Act)
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(b) for apastoral house—1 000 penalty units.

(2) Anindividual must not be in charge of a pastoral house’s business at
more than 1 place.

Maximum penalty—200 penalty units.

Division 2—Appointment

Appointment of pastoral house—general

173.(1) A pastoral house that is asked by a person (“ client”) to perform
an activity (“service”) for the client must not act for the client unless the
client first appoints the pastoral house in writing under this section.

Maximum penalty—

(@ for anindividual guilty under chapter 2 of the Crimina Code of
an offence or for section 59162—200 penalty units; or

(b) for apastoral house—1 000 penalty units.
(2) The appointment may be for the performance of—
() aparticular service (“single appointment”); or

(b) a number of services over a period (“continuing
appointment”).

(3) The appointment must, for each service—

() statethe serviceto be performed by the pastoral house and how it
Isto be performed; and

(b) state, in the way prescribed under aregulation, that fees, charges
and commission payable for the service are negotiable up to any
amount that may be prescribed under aregulation; and

(c) state—

(i) the fees, charges and any commission payable for the
service; and

(if) the expenses, including advertising and travelling expenses,

62 Section 591 (Executive officers must ensure corporation complies with Act)
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the pastoral house is authorised to incur in connection with
the performance of each service or category of service; and

(ii1) the source and the estimated amount or value of any rebate,
discount, commission or benefit that the pastoral house may
receive in relation to any expenses the pastoral house is
authorised to incur in connection with the performance of the
service; and

(iv) any condition, limitation or restriction on the performance of
the service; and

(d) state when the fees, charges and any commission for the service
become payable; and

(e) if the service to be performed is the sale of property and
commission is payable in relation to the service and expressed as
a percentage of an estimated sale price, state that the commission
isworked out only on the actual sale price; and

(f) if the appointment isfor a sole or exclusive agency, state the date
the appointment ends.

(4) A continuing appointment must state—
() the date the appointment ends; and

(b) the appointment may be revoked on the giving of 90 days notice,
or some lesser period (not less than 30 days) agreed by the
parties.

(5) The notice revoking a continuing appointment must be by signed
writing given to the other party.

(6) The appointment must be signed and dated by the client and the
pastoral house or someone authorised or apparently authorised to sign for
the pastora house.

(7) The pastoral house must give a copy of the signed appointment to the
client.

Maximum penalty—

(@ for anindividua guilty under chapter 2 of the Criminal Code of
an offence or for section 591—200 penalty units; or

(b) for apastoral house—1 000 penalty units.
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(8) If an appointment under this section authorises a sale by auction, an
appointment under section 21063 is not required.

(9) This section does not apply if the service to be performed is the sale
of livestock.

Form of appointment
174.(1) The appointment must be in the approved form.

(2) The approved form must include a prominent statement that the client
should seek independent legal advice before signing the appointment.

(3 An appointment that does not comply with subsection (1) is
ineffective from thetime it is made.

Appointment of pastoral house—sole and exclusive agencies

175.(1) If the appointment isfor asole or exclusive agency for the sale of
land, before the appointment is signed, the pastora house must give the
client anotice in the approved form stating—

(@) the proposed term of the appointment; and

(b) for the sale of residential property, the term is negotiable up to a
maximum term of 60 days; and

(c) whether the appointment is under a sole agency or an exclusive
agency; and

(d) the difference between sole agency and exclusive agency;64 and

(e) theconsequencesfor the client if the property is sold by someone
other than the pastoral house during the term of the sole or
exclusive agency.

Maximum penalty—

(@ for anindividual guilty under chapter 2 of the Crimina Code of
an offence or for section 59165—200 penalty units; or

63 Section 210 (Appointment of auctioneer—general)
64  See section 19 (Difference between “exclusive agency” and “sole agency”).
65 Section 591 (Executive officers must ensure corporation complies with Act)
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(b) for apastoral house—1 000 penalty units.

(2) The appointment may include provision that, at the end of the term of
asole or exclusive agency, the appointment of the pastoral house continues
under an open listing66 that may be ended at any time by either party.

(3) The pastoral house’ s requirement to give the notice under this section
isin addition to the pastoral house's requirement to obtain an appointment
under section 173.

Restriction on reappointment of pastoral house for sales of residential
property
176.(1) A pastoral house may be reappointed for a sole or exclusive

agency for the sale of residential property for 1 or more terms of not more
than 60 days.

(2) The reappointment must not be made earlier than 14 days before the
term of the sole or exclusive agency ends.

Maximum penalty for subsection (2)—

(@ for anindividua guilty under chapter 2 of the Criminal Code of
an offence or for section 59167—200 penalty units; or

(b) for apastoral house—1 000 penalty units.

Avoidance of appointments

177.(1) The appointment of a pastoral house for a sole or exclusive
agency isineffective fromthetimeit is made if—

(@) the notice mentioned in section 17568 is not given before the
appointment is signed; or

(b) for the sale of residential property, the term of the appointment is
more than 60 days.

(2) The reappointment of a pastoral house for a further term of sole or

66 See section 16 (Meaning of “open listing”).
67 Section 591 (Executive officers must ensure corporation complies with Act)
68 Section 175 (Appointment of pastoral house—sole and exclusive agencies)
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exclusive agency for the sale of residential property is ineffective from the
timeitismadeif it ismade contrary to section 176(2).

Division 3—Recovery of reward or expense

Commission may be claimed only in relation to actual amounts

178.(1) This section applies to a pastoral house that performs, for the
payment of acommission, aservice of selling property.

(2) The pastoral house must not claim commission worked out on an
amount more than the actual sale price of the property.

Maximum penalty—

(@ for anindividua guilty under chapter 2 of the Criminal Code of
an offence or for section 591—200 penalty units; or

(b) for apastoral house—1 000 penalty units.

Restriction on recovery of reward or expense—no proper
authorisation etc.

179. A person is not entitled to sue for, or recover or retain, areward or
expense for the performance of an activity as a pastoral house unless, at the
time the activity was performed, the person—

(@ held apastora houselicence; and

(b) was authorised under the person’s licence to perform the activity;
and

(c) had been properly appointed under division 269 by the person to
be charged with the reward or expense.

Restriction on recovery of reward or expense above amount allowed

180.(1) A person is not entitled to sue for, or recover or retain, a reward
for the performance of an activity as a pastoral house that is more than the

69 Division 2 (Appointment)
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the amount of the reward stated in the appointment given under
section 173.70

(2) However, if the reward for the performance of the activity islimited
under aregulation, the person is not entitled to sue for, or recover or retain, a
reward more than the amount allowed under the regulation.

(3) A person is not entitled to sue for, or recover or retain, expenses for
the performance of an activity as a pastoral house that are more than the

amount of the expenses stated in the appointment given under section 173
and actually expended.

(4) However, if the amount of expenses that may be incurred in relation
to the performance of the activity islimited under aregulation, the personis
not entitled to suefor, or recover or retain, an amount more than the amount
allowed under the regulation.

(5) Subsection (2) does not prevent the person suing for, recovering or
retaining, in addition to the amount allowed under a regulation for the
reward, an amount for GST payable for a supply.

Excess commission etc. to berepaid
181.(1) This section appliesif—
(d) aperson isconvicted of an offence against section 178(2);71 and
(b) the court before whom the person is convicted is satisfied on the
balance of probabilitiesthe person, in connection with the offence,
has recovered or retained from someone (“ client”) for whom the

person performed an activity an amount to which the person was
not entitled.

(2) The court must order the person to pay the amount to the client.

(3) The order must be made whether or not any penalty is imposed on
the conviction.

(4) The client may file the order in a court having jurisdiction for the
recovery of a debt of an equal amount and the order may be enforced as a
judgment of that court.

70 Section 173 (Appointment of pastoral house—general)

71 Section 178 (Commission may be claimed only in relation to actual amounts)
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Divison 4—I nterestsin property

Definition for div 4
182. In thisdivison—
“obtain” includes being in any way concerned in obtaining.

Beneficial interest—options

183.(1) This section applies to property placed by a person (“client”)
with a pastoral house for sale.

(2) The pastoral house commits an offence if the pastoral house obtains

from the client an option to purchase the property in which the pastoral
house has a beneficial interest.

Maximum penalty—

(@ for anindividua guilty under chapter 2 of the Criminal Code of
an offence or for section 59172—200 penalty units or 3 years
imprisonment; or

(b) for apastoral house—1 000 penalty units.

(3) A pastoral house officer of the pastoral house commits an offence if
the officer obtains from the client an option to purchase the property in
which the officer has abeneficial interest.

Maximum penalty—200 penalty units or 3 years imprisonment.

(4) A pastoral house must not sell the property if the pastoral house
obtains abeneficial interest in an option to purchase the property.

Maximum penalty—

(@ for anindividua guilty under chapter 2 of the Criminal Code of
an offence or for section 591—200 penalty units or 3 years
Imprisonment; or

(b) for apastoral house—1 000 penalty units.

72 Section 591 (Executive officers must ensure corporation complies with Act)
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Beneficial inter est—other than options

184.(1) This section applies to property placed by a person (“client”)
with a pastoral house for sale, but does not apply if section 183 applies.

(2) The pastoral house commits an offenceif the pastoral house obtains a
beneficial interest in the property.

Maximum penalty—

(@ for anindividua guilty under chapter 2 of the Criminal Code of
an offence or for section 59173—200 penalty units or 3 years
imprisonment; or

(b) for apastoral house—1 000 penalty units.

(3) A pastoral house officer of the pastoral house commits an offence if
the officer obtains a beneficial interest in the property.

Maximum penalty—200 penalty units or 3 years imprisonment.
(4) A person does not contravene subsection (2) or (3) if—
(@) the person—

(i) before acontract for the sale of the property is entered into,
obtains the client’ s written acknowledgment in the approved
form that the client—

(A) is aware that the person is interested in obtaining a
beneficia interest in the property; and

(B) consentsto the person obtaining the interest; and
(ii) actsfairly and honestly in relation to the sale; and

(b) no commission or other reward is payable in relation to the sale;
and

(c) theclientisin substantially as good a position as the client would
beif the property were sold at fair market value.

Non-application of s 184 for particular livestock sales
185. Section 184 does not apply in relation to livestock sales if the

73 Section 591 (Executive officers must ensure corporation complies with Act)
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pastoral house obtains the client’ s written acknowledgment that the client—

(@) is aware that the pastoral house or pastoral house officer is
interested in obtaining abeneficial interest in the livestock; and

(b) consentsto the pastoral house, pastoral house officer or associate
of the officer obtaining the interest.

Division 5—Lands not lawfully useable for residential purposes

Definition for div 5
186. In thisdivision—

“vacant land” means |land on which there are no structural improvements,
other than fencing.

Application of div 5
187. Thisdivision appliesto asae or proposed sale of vacant land if—

(@) the sale is by a pastoral house either as agent for another or as
principal; and

(b) thelandiswithin—
(i) theCity of Brisbane area; or

(i) alocal government areaor joint local government area under
the Local Government Act 1993; and

(c) the land can not, as at the day of sale, be lawfully used for
residential purposes.

Noticeto be given about vacant land

188.(1) The pastoral house must give to a proposed buyer a written
statement under this section.

Maximum penalty—
(@ for anindividua guilty under chapter 2 of the Criminal Code of
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an offence or for section 59174—200 penalty units or 2 years
Imprisonment; or

(b) for apastoral house—1 000 penalty units.

(2) The pastoral house must give the statement to the proposed buyer
before the buyer signs any contract for the sale.

Maximum penalty—

(@ for anindividua guilty under chapter 2 of the Criminal Code of
an offence or for section 59175—200 penalty units or 2 years
imprisonment; or

(b) for apastoral house—1 000 penalty units.
(3) The statement must include the following particulars—

(@ theland, clearly identified (including by lot-on-plan, or similar,
description), to which the statement relates;

(b) the names and addresses of the seller of the land and the proposed
buyer;

(c) aclear statement that the use of the land for residential purposesis
unlawful;

(d) aclear statement that if the buyer erects on the land a place of
residence or otherwise uses the land for residential purposes
contrary to lawv—

(i) thebuyer may commit an offence; and

(i) anamed local government may be lawfully empowered to
demolish the place of residence or other residentia structure;

(e) thedate on which the statement is given.

(4) The statement must be signed and dated by someone authorised by
the pastoral house to sign the statement and the proposed buyer.

(5) The pastora house must—
(@) keepacopy of the signed statement at the place of business of the

74 Section 591 (Executive officers must ensure corporation complies with Act)
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pastoral house where dealings with the proposed buyer were
conducted; and

(b) make it available for immediate inspection by an inspector who
asksto seeit.

Maximum penalty for subsection (5)—

(@ for anindividua guilty under chapter 2 of the Criminal Code of
an offence or for section 591—200 penalty units or 2 years
Imprisonment; or

(b) for apastoral house—1 000 penalty units.

Buyer’srightsif notice not given or materially defective

189.(1) A buyer of land, by written notice (“ avoidance notice”) given to
the seller or pastoral house, may avoid a contract for the sale of the land if—

() thebuyer has not been given the notice under section 188; or

(b) the notice has been given to the buyer, but the notice is defective
in amateria way.

(2) The avoidance notice must be given to the seller or pastoral house
within 6 months after the day the buyer entered into the contract.

(3) If the contract is avoided by the buyer under subsection (1), the seller
and the pastoral house are liable at law to the buyer for all amounts paid by
the buyer—

(8 under the contract; and

(b) for legal and other expenses in relation to the contract after the
contract was signed.

(4) A pastoral house that is liable at law under subsection (3) for the
repayment to the buyer of an amount paid by the buyer under the contract
must repay the amount within 14 days after becoming liable.

Maximum penalty—

(@ for anindividua guilty under chapter 2 of the Criminal Code of
an offence or for section 591—200 penalty units; or

(b) for apastoral house—1 000 penalty units.



s190 146 s190
Property Agents and Motor Dealers No. 62, 2000

(5) The buyer may recover an amount mentioned in subsection (3) as a
debt.

(6) Judgment recovered against either person liable under subsection (3)
for an amount repayabl e under that subsection does not bar an action against
the other person.

(7) However, if separate actions are brought—

(@) theamounts recoverable under the judgments given in the actions
must not be more, taken together, than the amount repayable to
the buyer; and

(b) inthe later of the 2 actions, the plaintiff is not entitled to costs
unless the court decides there were reasonable grounds for
bringing the action.

(8) If the buyer avoids the contract under this section after the contract is
completed, the buyer must, after repayment of all amounts recoverable by
the buyer under subsection (3)—

(@) sign the documents presented to the buyer necessary to convey
title to the land to the person lawfully entitled to the land or the
person’ s nominee; and

(b) deliver to the person lawfully entitled to the land or the person’s
nominee any instrument of title in the buyer's possession or
under the buyer’s control.

(9) The buyer—

(@ isnot liable for any costs associated with a conveyance under
subsection (8); and

(b) may recover from the seller and the pastoral house as a debt the
buyer’ s reasonable costs associated with the conveyance.

(10) The liability of the seller and the pastoral house under
subsections (3) and (9) isjoint and several.

Liability to punishment under s188 or 189 additional to other
liabilitiesat law

190. Liability to punishment under section 188 or 189 is in addition to
other liabilities at law imposed under section 189.
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Division 6—Code of conduct

Code of conduct

191. A regulation may prescribe a code of conduct for pastoral houses
that may include the following—

(@) setting conduct standards for pastoral houses, employed licensees
and pastoral house officers;

(b) establishing principlesfor fair trading;
(c) providing for asystem of complaint resolution.

Complaints about conduct

192.(1) A person aggrieved by the conduct of a pastoral house or pastoral
house officer may complain in writing to the chief executive about the
conduct.

(2) Thechief executive may investigate the complaint and, if satisfied that
the code of conduct has been breached, take the action in relation to the
conduct allowed under this Act.

Note—

Breach of a code of conduct is a ground for starting disciplinary proceedings under
section 496 (Grounds for starting disciplinary proceedings).

(3) The investigation may take place and action may be taken against a
person who was a pastoral house officer even though the person is no
longer a pastoral house officer.

PART 3—GENERAL

Registered offices
193.(1) A pastoral house's“registered office” is—

(@) the place the pastora house specifies in its application for a
pastoral house licence asits principa place of business; or
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(b) another place notified to the chief executive by the pastoral house
in the approved form asits principal place of business.

(2) A pastoral house director’s “registered office” is—

(@) the place the pastoral house director specifies in the director’s
application for a pastoral house director’ slicence asthe director’s
business address; or

(b) another place notified to the chief executive by the pastoral house
director in the approved form as the director’ s business address.

(3) A pastoral house manager’s“registered office” is—

(&) the place the pastoral house manager specifies in the manager’s
application for a pastoral house manager's licence as the
manager’ s business address; or

(b) another place notified to the chief executive by the pastoral house
manager in the approved form as the manager’ s business address.

(4) A pastoral house auctioneer’s*“registered office” is—

() the placethe pastoral house auctioneer specifiesin the auctioneer’s
application for a pastoral house auctioneer’s licence as the
auctioneer’ s business address; or

(b) another place notified to the chief executive by the pastoral house
auctioneer in the approved form as the auctioneer’s business
address.

Pastoral house etc. must notify chief executive of particular changes
194.(1) A pastoral house must—

(8 notify the chief executive in the approved form of any change in
the pastoral house's principal place of business within 14 days
after the change; and

(b) notify the chief executive in the approved form of the closure of
any place where the pastoral house carries on business within 14
days after the closure; and

(c) notify the chief executive in the approved form of the opening of
any place where the pastoral house carries on business within 14
days after the opening.
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Maximum penalty—

(@ for anindividual guilty under chapter 2 of the Crimina Code of
an offence or for section 591—200 penalty units; or

(b) for apastoral house—1 000 penalty units.

(2) A pastoral house director, manager or auctioneer must notify the chief
executive in the approved form of any change in the director’s, manager’s
or auctioneer’ s business address within 14 days after the change.

Maximum penalty—200 penalty units.

(3) A pastoral house must notify the chief executive in the approved form
of the name of a pastoral house director who stops being a director of the
pastoral house within 14 days after the person stops being a director.

Maximum penalty—

(@ for anindividua guilty under chapter 2 of the Criminal Code of
an offence or for section 591—200 penalty units; or

(b) for apastoral house—1 000 penalty units.

(4) A pastoral house must notify the chief executive in the approved form
of the name of a pastoral house manager or auctioneer who stops being an
employee of the pastoral house within 14 days after the person stops being
an employee.

Maximum penalty—

(@ for anindividua guilty under chapter 2 of the Criminal Code of
an offence or for section 591—200 penalty units; or

(b) for apastoral house—1 000 penalty units.

Display and publication of licensee’s name

195.(1) A pastoral house must display at each place the pastoral house
carries on business, in the way that may be prescribed under a regul ation—

(a) the pastoral house' s name; and

(b) the name of the individua in charge of the pastoral house's
business at the place; and

(c) theother particulars that may be prescribed under aregulation.
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Maximum penalty—

(@ for anindividual guilty under chapter 2 of the Crimina Code of
an offence or for section 59176—100 penalty units; or

(b) for apastora house—500 penalty units.

(2) A pastoral house must not publish in a newspaper or elsewhere an
advertisement for the pastoral house's business without stating in the
advertisement the particulars that may be prescribed under aregulation.

Maximum penalty—

(@ for anindividua guilty under chapter 2 of the Criminal Code of
an offence or for section 591—100 penalty units; or

(b) for apastoral house—500 penalty units.

Pastoral house to keep employment register

196.(1) A pastoral house must keep a register (“ employment register”)
at each place where the pastoral house carries on business.

Maximum penalty—

(@ for anindividua guilty under chapter 2 of the Criminal Code of
an offence or for section 591—200 penalty units; or

(b) for apastoral house—1 000 penalty units.

(2) The pastoral house must enter, and keep entered, in the employment
register—

(@) thename, and the other particularsthat may be prescribed under a
regulation, of each person (“employee’) who is employed as an
employed licensee or pastoral house salesperson at the place; and

(b) if the employeeis a pastoral house salesperson, the activities the

salesperson is authorised to perform for the pastoral house during
the salesperson’ s employment by the pastoral house.

76 Section 591 (Executive officers must ensure corporation complies with Act)
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Maximum penalty—

(@ for anindividual guilty under chapter 2 of the Crimina Code of
an offence or for section 591—200 penalty units; or

(b) for apastoral house—1 000 penalty units.
Note—

The pastora house must give the salesperson a statement under
section 170 (Pastoral house must give salespersons employment
authority) clearly specifying the salesperson’s activities.

(3) The pastoral house must—

() enter the particulars about each employee, and for each pastoral
house salesperson, the activities the salesperson is authorised to
perform, immediately after the employee is employed at the place;
and

(b) if there is a change in an employee's particulars or activities,
correct the entry in the way prescribed under a regulation
immediately after the change.

Maximum penalty—

(@ for anindividual guilty under chapter 2 of the Crimina Code of
an offence or for section 591—200 penalty units; or

(b) for apastora house—1 000 penalty units.
(4) Theform of the register may be prescribed under aregulation.

PART 4—OFFENCES

Acting as pastoral house

197.(1) A person must not, as an agent for someone else for reward,

perform an activity that may be done under the authority of a pastoral house
licence unless the person—

(@) holdsapastoral house licence and the performance of the activity
is authorised under the person’ s licence; or
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(b) is otherwise permitted under this or another Act to perform the
activity.
Maximum penalty—200 penalty units or 2 years imprisonment.
(2) A person must not act as a pastoral house unless—

(@) theperson holdsapastoral house licence and the act is done under
the authority of the person’slicence; or

(b) theact isotherwise permitted under this or another Act.
Maximum penalty—200 penalty units or 2 years imprisonment.

(3) Without limiting the ways a person may act as a pastoral house, a
person “acts’ asapastora house if the person—

() performs an activity mentioned in section 165(1);77 or
(b) advertises, notifies or states that the person—
(i) performsan activity mentioned in section 165(1); or

(i1) iswilling to perform an activity mentioned in section 165(1);
or

() in any way holds out as being ready to perform an activity
mentioned in section 165(1).

Acting as pastoral house director

198. A person must not, as an agent for someone else for reward,
perform an activity that may be done under the authority of a pastoral house
director’ s licence unless the person—

(@) holds a pastoral house director’s licence and the performance of
the activity is authorised under the person’slicence; or

(b) is otherwise permitted under this or another Act to perform the
activity.
Maximum penalty—200 penalty units or 2 years imprisonment.

77 Section 165 (What a pastoral house licence authorises)
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Acting as pastoral house manager

199. A person must not, as an agent for someone else for reward,
perform an activity that may be done under the authority of a pastoral house
manager’ s licence unless the person—

(@) holds a pastoral house manager’s licence and the performance of
the activity is authorised under the person’slicence; or

(b) is otherwise permitted under this or another Act to perform the
activity.
Maximum penalty—200 penalty units or 2 years imprisonment.

Acting as pastoral house auctioneer

200. A person must not perform an activity that may be done under the
authority of a pastoral house auctioneer’ s licence unless the person—

(@) holdsapastoral house auctioneer’s licence and the performance of
the activity is authorised under the person’slicence; or

(b) is otherwise permitted under this or another Act to perform the
activity.
Maximum penalty—200 penalty units or 2 years imprisonment.

Pretending to be pastoral house salesper son

201. A person must not hold out that the person is a pastoral house
salesperson unless the person holds a registration certificate as a pastoral
house salesperson.

Maximum penalty—200 penalty units.

Pastoral house must not act for more than 1 party

202.(1) A pastoral house must not act for more than 1 party to a
transaction.

Maximum penalty—
(@ for anindividua guilty under chapter 2 of the Criminal Code of
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an offence or for section 59178—200 penalty units; or
(b) for apastoral house—1 000 penalty units.

(2) If a pastora house acts for more than 1 party to a transaction, an
appointment to act for a party to the transaction is ineffective from the time
it is made.

(3 A pastora house does not contravene subsection (1) and
subsection (2) does not apply if the transaction is alivestock sale.

Production of licence

203.(1) A pastoral house officer must, if asked by a person with whom
the officer is dealing, produce the officer’s licence for inspection by the
person.

Maximum penalty—2100 penalty units.
(2) In this section—
“pastoral house officer” does not include a pastoral house salesperson.

Employment of personsin pastoral house business

204.(1) A pastora house must not employ, as a pastora house
salesperson, a person the pastoral house knows, or ought to know, does not
hold aregistration certificate as a pastoral house sal esperson.

Maximum penalty—200 penalty units.

(2) A pastoral house must not employ an executive officer of the pastoral
house as a pastoral house salesperson for the pastoral house.

Maximum penalty—

(@ for anindividual guilty under chapter 2 of the Crimina Code of
an offence or for section 591—200 penalty units; or

(b) for apastoral house—1 000 penalty units.

78  Section 591 (Executive officers must ensure corporation complies with Act)
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CHAPTER 7—AUCTIONEERS

PART 1—AUCTIONEER’S AUTHORISATION AND
RESPONSIBILITIES

Division 1—What an auctioneer’s licence authorises

What an auctioneer’slicence authorises

205.(1) An auctioneer’'s licence authorises the holder of the licence
(*auctioneer™) to perform the activity of selling or attempting to sell or
offering for sale or resale any property by way of auction.

(2) An auctioneer’s licence aso authorises the auctioneer to sell the
property by any means during the auction period.

(3) An auctioneer may perform the activity—
(@) inthe carrying on of abusiness, either aone or with others; or
(b) asan employee of—
(i) anauctioneer; or
(it) ared estate agent; or
(ilf) apastora house; or
(iv) amotor deder.
(4) In this section—

“auction period”, for an auctioneer for the sale of property, means a period
for which the auctioneer is appointed under section 210 or 21279 or
otherwise authorised or permitted under this or another Act to sell the

property.

79 Section 210 (Appointment of auctioneer—general) or 212 (Appointment of
auctioneer—sol e and exclusive agencies)
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Divison 2—Responsibilities of auctioneersfor trainee auctioneers

Responsibility for actsand omissions of trainee auctioneers

206.(1) An auctioneer must take reasonable steps to ensure each trainee
auctioneer under the auctioneer’s supervision and instruction is properly
supervised and instructed, acts only within the scope of the trainee's
employment authority under section 207 and complies with this Act.

(2) An auctioneer who fails to comply with subsection (1) is liable to
disciplinary action under chapter 14, part 3.80

Auctioneer must givetrainee auctioneer employment authority

207. Immediately after an auctioneer starts to supervise and instruct a
trainee auctioneer, the auctioneer supervising and instructing the trainee
must give the trainee a statement (“employment authority”) clearly
specifying the activities of an auctioneer the trainee is authorised by the
auctioneer to perform for the auctioneer during the trainee's period of
training with the auctioneer.

Maximum penalty—200 penalty units.

PART 2—CONDUCT PROVISIONS

Division 1—Carrying on business

Carrying on of business under auctioneer’slicence

208. An individua who carries on the business of an auctioneer with
othersis not required to hold an auctioneer’ s licence if—

(@) at least 1 of the persons with whom the individual carries on
businessis an auctioneer; and

80 Chapter 14 (Claims against the fund and other proceedings), part 3 (Disciplinary
proceedings)
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(b) theindividua does not perform the activity of an auctioneer; and
(c) theindividua isasuitable personto hold alicence.

Licenseeto bein charge of auctioneer’s business at a place

209.(1) An auctioneer who is an individua and a principa licensee
must—

(@ be in charge of the auctioneer’s business at the auctioneer’s
registered office;81 and

(b) if the auctioneer has more than 1 place of business, ensure that at
each other place of business an individual who is an auctioneer is
in charge of the auctioneer’ s business at the place.

Maximum penalty—200 penalty units.

(2) An auctioneer that is a corporation and a principal licensee
(“ corporate auctioneer”) must ensure that—

(@ theindividual in charge of the corporate auctioneer’s business at
its registered officeis an auctioneer; and

(b) if the corporate auctioneer has more than 1 place of business, at
each other place of business an individual who is an auctioneer is
in charge of the corporate auctioneer’ s business at the place.

Maximum penalty—

(@ for anindividual guilty under chapter 2 of the Crimina Code of
an offence or for section 59182—200 penalty units; or

(b) for acorporation—21 000 penalty units.

(3) An individual must not be in charge of an auctioneer’s business at
more than 1 place of business.

Maximum penalty—200 penalty units.

81  See section 250 (Registered office).

82  Section 591 (Executive officers must ensure corporation complies with Act)
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Division 2—Appointment

Appointment of auctioneer—general

210.(1) An auctioneer who is asked by a person (* client”) to perform an
activity (“service”) for the client must not act for the client unless the client
first appoints the auctioneer in writing under this section.

Maximum penalty—200 penalty units.
(2) The appointment may be for the performance of—
(@) aparticular service (“single appointment”); or

(b) a number of services over a period (“continuing
appointment”).

(3) The appointment must, for each service—

() statethe serviceto be performed by the auctioneer and how itisto
be performed; and

(b) statethe day set for the auction; and

(c) state, inthe way prescribed under aregulation, that fees, charges
and commission payable for the service are negotiable up to any
amount that may be prescribed under aregulation; and

(d) state—

(i) the fees, charges and any commission payable for the
service; and

(ii) theexpenses, including advertising, marketing and travelling
expenses, the auctioneer is authorised to incur in connection
with the performance of each service or category of service;
and

(iii) the source and the estimated amount or value of any rebate,
discount, commission or benefit that the auctioneer may
receive in relation to any expenses the auctioneer is
authorised to incur in connection with the performance of the
service; and

(iv) any condition, limitation or restriction on the performance of
the service; and
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(e) state when the fees, charges and any commission for the service
become payable; and

(f) if the service to be performed is the sale of property and
commission is payable in relation to the service and expressed as
a percentage of an estimated sale price, state that the commission
isworked out only on the actual sale price; and

(g) if the appointment isfor a sole or exclusive agency, state the date
the appointment ends.

(4) A continuing appointment must state—
() the date the appointment ends; and

(b) the appointment may be revoked on the giving of 90 days notice,
or some lesser period (not less than 30 days) agreed by the
parties.

(5) The notice revoking a continuing appointment must be by signed
writing given to the other party.

(6) The appointment must be signed and dated by the client and the
auctioneer or someone authorised or apparently authorised to sign for the
auctioneer.

(7) The auctioneer must give a copy of the signed appointment to the
client.

Maximum penalty for subsection (7)—200 penalty units.

Form of appointment
211.(1) The appointment must be in the approved form.

(2) The approved form must include a prominent statement that the client
should seek independent legal advice before signing the appointment.

(3) An appointment that does not comply with subsection (1) is
ineffective from thetimeit is made.

Appointment of auctioneer—sole and exclusive agencies

212.(1) If the appointment is for a sole or exclusive agency, before the
appointment is signed, the auctioneer must give the client a notice in the
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approved form stating the following—
(@) the proposed term of the appointment;

(b) for the sale of residential property, the term is negotiable up to a
maximum term of 60 days;

(c) whether the appointment is under a sole agency or an exclusive
agency;
(d) thedifference between sole agency and exclusive agency;83

(e) theconsequencesfor the client if the property is sold by someone
other than the auctioneer during the term of the sole or exclusive
agency.

Maximum penalty—200 penalty units.
(2) The auctioneer’ srequirement to give the notice under thissectionisin

addition to the auctioneer’s requirement to obtain an appointment under
section 210.

Restriction on reappointment of auctioneersfor salesof residential
property

213.(1) An auctioneer may be reappointed for a sole or exclusive agency
for the sale of residential property for 1 or more terms of not more than
60 days.

(2) The reappointment must not be made earlier than 14 days before the
initial term of the sole or exclusive agency ends.

Maximum penalty for subsection (2)—200 penalty units.

Avoidance of appointments

214.(1) The appointment of an auctioneer for a sole or exclusive agency
isineffective from the timeit is made if—

(@) the notice mentioned in section 21284 is not given before the
appointment is signed; or

83  See section 19 (Difference between “exclusive agency” and “sole agency”).
84 Section 212 (Appointment of auctioneer—sole and exclusive agencies)
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(b) for the sale of residentia property, the term of the appointment is
more than 60 days.

(2) The appointment of an auctioneer for a further term of sole or
exclusive agency for the sale of residential property is ineffective from the
timeitismadeif it ismade contrary to section 213(2).

Divison 3—Chattel auctions

Buyer’s premium
215.(1) This section appliesto an auction of chattels.

(2) An auctioneer must not charge the buyer of a chattel a buyer's
premium unless—

(@) theauctioneer—

(i) before the auction, obtains the written consent of the owner
of the chattel; and

(if) discloses, in the way prescribed under a regulation, that a
buyer’s premium is payable on the purchase of the chattel;
and

(b) the premium is not more than the amount prescribed or worked
out under aregulation.

Maximum penalty—200 penalty units.

(3) The auctioneer does not act for the buyer of the chattel only because
the auctioneer accepts a buyer’s premium from the buyer.

(4) In this section—

“buyer’s premium” means an amount, not more than an amount
prescribed or worked out under a regulation, payable to the auctioneer
by a buyer on the purchase of achattel.

“chattel” does not include aleasehold interest in land.

“owner”, of achattel, includes a person who is lawfully entitled to sell the
chattel.
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Division 4—Recovery of reward or expense

Commission may be claimed only in relation to actual amounts

216.(1) This section applies to an auctioneer who performs, for the
payment of acommission, a service of selling property.

(2) The auctioneer must not claim commission worked out on an amount
more than the actua sale price of the property.

Maximum penalty—200 penalty units.

Restriction on recovery of reward or expense—no proper
authorisation etc.

217. A person is not entitled to sue for, or recover or retain, areward or
expense for the performance of an activity as an auctioneer unless, at the
time the activity was performed, the person—

(@) held an auctioneer’ s licence; and

(b) was authorised under the person’s licence to perform the activity;
and

(c) had been properly appointed under division 285 by the person to
be charged with the reward or expense.

Restriction on recovery of reward or expense above amount allowed

218.(1) A person is not entitled to sue for, or recover or retain, areward
for the performance of an activity as an auctioneer that is more than the
amount of the reward stated in the appointment given under section 210.86

(2) However, if the reward for the performance of the activity is limited
under aregulation, the person is not entitled to sue for, or recover or retain, a
reward more than the amount allowed under the regulation.

(3) A person is not entitled to sue for, or recover or retain, expenses for
the performance of an activity as an auctioneer that are more than the

85 Division 2 (Appointment)
86 Section 210 (Appointment of auctioneer—general)
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amount of the expenses stated in the appointment given under section 210
and actually expended.

(4) However, if the amount of expenses that may be incurred in relation
to the performance of the activity islimited under aregulation, the personis
not entitled to sue for, or recover or retain, an amount more than the amount
allowed under the regulation.

(5) Subsection (2) does not prevent the person suing for, recovering or
retaining, in addition to the amount allowed under a regulation for the
reward, an amount for GST payable for a supply.

Excess commission etc. to berepaid
219.(1) This section appliesif—
(d) aperson isconvicted of an offence against section 216(2);87 and

(b) the court convicting the person is satisfied on the balance of
probabilities that the person, in connection with the offence, has
recovered or retained from someone (“client”) for whom the
person performed an activity an amount to which the person was
not entitled.

(2) The court must order the person to pay the amount to the client.

(3) The order must be made whether or not any penalty is imposed on
the conviction.

(4) The client may file the order in a court having jurisdiction for the
recovery of adebt of an equal amount and the order may be enforced asif it
were ajudgment of that court.

Division 5—Interestsin property

Definition for div 5
220. In thisdivision—

“obtain” includes being in any way concerned in obtaining.

87 Section 216 (Commission may be claimed only in relation to actual amounts)
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Beneficial interest—options

221.(1) This section applies to property placed by a person (“client”)
with an auctioneer for sale.

(2) The auctioneer commits an offence if the auctioneer obtains from the
client an option to purchase the property in which the auctioneer has a
beneficial interest.

Maximum penalty—200 penalty units or 3 years imprisonment.

(3) A trainee auctioneer employed by the auctioneer or under the
supervision and instruction of the auctioneer commits an offence if the
trainee obtains from the client an option to purchase the property in which
the trainee has abeneficial interest.

Maximum penalty—200 penalty units or 3 years imprisonment.

(4) An auctioneer must not sell property if the auctioneer obtains a
beneficial interest in an option to purchase the property.

Maximum penalty—200 penalty units or 3 years imprisonment.

Beneficial interest—other than options

222.(1) This section applies to property placed by a person (“client”)
with an auctioneer for sale, but does not apply if section 221 applies.

(2) The auctioneer commits an offence if the auctioneer obtains a
beneficial interest in the property.

Maximum penalty—200 penalty units or 3 years imprisonment.

(3) A trainee auctioneer employed by the auctioneer or under the
supervision and instruction of the auctioneer commits an offence if the
trainee obtains a beneficia interest in the property.

Maximum penalty—200 penalty units or 3 years imprisonment.
(4) A person does not contravene subsection (2) or (3) if—
(@) the person—

(i) beforethe earlier of the auction of the property or a contract
for the sale of the property isentered into, obtainstheclient’s
written acknowledgment in the approved form that the
client—
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(A) is aware that the person is interested in obtaining a
beneficia interest in the property; and

(B) consentsto the person obtaining the interest; and
(i) actsfairly and honestly in relation to the sale; and

(b) no commission or other reward is payable in relation to the sale;
and

(c) theclientisin substantialy as good a position as the client would
beif the property were sold for fair market value.

(5) If the auctioneer or trainee auctioneer has not obtained the
acknowledgment mentioned in subsection (4)(a)(i) and the auctioneer or
trainee knows, or ought to know, an associate of the auctioneer or trainee
intends bidding at the auction, the auctioneer or trainee must, immediately
before the auction—

(a) identify the associate to those present at the auction; and

(b) announce to those present that the person is an associate of the
auctioneer or trainee and intends bidding at the auction.

(6) If the auctioneer or trainee auctioneer complies with subsection (5),
the auctioneer or trainee is taken to have satisfied subsection (4)(a)(i).

Non-application of s222 for particular livestock sales

223. Section 222 does not apply in relation to livestock sales if the
auctioneer obtains the client’ s written acknowledgment that the client—

(a) isaware that the auctioneer or trainee auctioneer is interested in
obtaining abeneficial interest in the livestock; and

(b) consentsto the auctioneer or trainee obtaining the interest.

Division 6—Lands not lawfully useable for residential purposes

Definition for div 6
224. In thisdivision—

“vacant land” means |land on which there are no structural improvements,
other than fencing.



225

166 $226
Property Agents and Motor Dealers No. 62, 2000

Application of div 6

225. Thisdivision appliesto asale or proposed sale of vacant land if—

(@

the sale is by an auctioneer either as agent for another or as
principal; and

(b) thelandiswithin—

(©)

(i) theCity of Brisbane ares; or

(ii) alocal government areaor joint local government area under
the Local Government Act 1993; and

the land can not, as at the day of sale, be lawfully used for
residential purposes.

Noticeto be given about vacant land

226.(1) The auctioneer must, immediately before the auction, announce
that theland can not, as at the day of auction, be lawfully used for residential

pUrpOSES.

Maximum penalty—200 penalty units or 2 years imprisonment.

(2) The auctioneer must give to a proposed buyer a written statement
under this section before the buyer signs any contract in relation to the sale.

Maximum penalty—200 penalty units or 2 years imprisonment.

(3) The statement must include the following particulars—

(@

(b)

(©)
(d)

the land, clearly identified (including by lot-on-plan, or similar,
description), to which the statement relates;

the names and addresses of the seller of the land and the proposed
buyer;

aclear statement that the use of the land for residential purposesis
unlawful;

a clear statement that if the buyer erects on the land a place of
residence or otherwise uses the land for residential purposes
contrary to lawv—

(i) thebuyer may commit an offence; and

(i) anamed local government may be lawfully empowered to
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demolish the place of residence or other residential structure;
and

(e) thedate on which the statement is given.

(4) The statement must be signed and dated by the auctioneer and the
proposed buyer.

(5) The auctioneer must—

(@) keep acopy of the signed statement at the auctioneer’s place of
business; and

(b) make it available for immediate inspection by an inspector who
asksto seeit.

Maximum penalty for subsection (5)—200 penalty units or 2 years
imprisonment.

Buyer’srightsif notice not given or materially defective

227.(1) A buyer of land, by written notice (* avoidance notice’) given to
the seller of the land or the auctioneer, may avoid a contract for the sale of
the land if—

(@) thebuyer has not been given the notice under section 226; or

(b) the notice has been given to the buyer, but the notice is defective
inamaterial way.

(2) The avoidance notice must be given to the seller or auctioneer within
6 months after the day the buyer entered into the contract.

(3) If the contract is avoided by the buyer under subsection (1), the seller
and the auctioneer are liable at law to the buyer for all amounts paid by the
buyer—

(8 under the contract; and

(b) for legal and other expenses in relation to the contract after the
contract was signed.

(4) An auctioneer who is liable at law under subsection (3) for the
repayment to the buyer of an amount paid by the buyer under the contract
must repay the amount within 14 days after becoming liable.

Maximum penalty—200 penalty units.
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(5) The buyer may recover an amount mentioned in subsection (3) as a
debt.

(6) Judgment recovered against either person liable under subsection (3)
for an amount repayabl e under that subsection does not bar an action against
the other person.

(7) However, if separate actions are brought—

(@) theamounts recoverable under the judgments given in the actions
must not be more, taken together, than the amount repayable to
the buyer; and

(b) inthe later of the 2 actions, the plaintiff is not entitled to costs
unless the court decides there were reasonable grounds for
bringing the action.

(8) If the buyer avoids the contract under this section after the contract is

completed, the buyer must, after repayment of all amounts recoverable by
the buyer under subsection (3)—

(@) sign the documents presented to the buyer necessary to convey
title to the land to the person lawfully entitled to the land or the
person’ s nominee; and

(b) deliver to the person lawfully entitled to the land or the person’s
nominee any instrument of title in the buyer's possession or
under the buyer’s control.

(9) The buyer—

(@ isnot liable for any costs associated with a conveyance under
subsection (8); and

(b) may recover from the seller and the auctioneer as a debt the
buyer’ s reasonable costs associated with the conveyance.

(20) The liability of the seller and the auctioneer under subsections (3)
and (9) isjoint and several.

Liability to punishment under s 226 or 227 additional to other
liabilitiesat law

228. Liahility to punishment under section 226 or 227 is in addition to
other liabilities at law imposed under section 227.
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Division 7—Sales of livestock

Sales of livestock
229.(1) This section appliesto sales of livestock by an auctioneer.

(2) The auctioneer may pay over the proceeds from the sale to the person
(“ client™) appointing the auctioneer to conduct the auction only if—

(&) theauctioneer—
(i) hasknown theclient for at least 1 year; and

(if) in the auctioneer’s opinion, the client is a person of good
repute; and

(iii) has no reason to believe the client is not lawfully entitled to
sl the livestock; or

(b) theauctioneer receives a certificate for the client from areferee.
(3) A referee may give acertificate for the client only if the referee—

(@ hasknown theclient for at least 1 year; and

(b) inthereferee’ sopinion, the client isaperson of good repute; and

(c) has no reason to believe the client is not lawfully entitled to sell
the livestock.

(4) In this section—

“refereg’” means a person the auctioneer has known for at least 1 year who,
in the auctioneer’ s opinion, is a person of good repute.

Protection for auctioneer

230.(1) This section applies if a court finds, in relation to livestock sold
by an auctioneer, that the client was not lawfully entitled to sell the livestock.

(2) An auctioneer who, acting in good faith and without negligence,
complies with section 229 is not liable to the owner of the livestock only
because the auctioneer took possession or gave delivery of the livestock.
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Division 8—Code of conduct

Code of conduct

231. A regulation may prescribe a code of conduct about auctioneering
practice that may include the following—

(@) setting conduct standards for auctioneers, employed licensees and
trainee auctioneers,

(b) establishing principlesfor fair trading;
(c) providing for asystem of complaint resolution.

Complaints about conduct

232.(1) A person aggrieved by the conduct of an auctioneer or trainee
auctioneer may complain in writing to the chief executive about the conduct.

(2) Thechief executive may investigate the complaint and, if satisfied that
the code of conduct has been breached, take the action in relation to the
conduct allowed under this Act.

Note—

Breach of a code of conduct is a ground for starting disciplinary proceedings under
section 496 (Grounds for starting disciplinary proceedings).

(3) The investigation may take place and action may be taken against a
person who was an auctioneer or trainee auctioneer even though the person
IS no longer an auctioneer or trainee auctioneer.

PART 3—GUARANTEE OF TITLE FOR MOTOR
VEHICLES

Guar antee of titlefor motor vehicles

233.(1) This section applies if a used motor vehicle is to be sold by an
auctioneer (“selling agent”) at auction to someone else (“ buyer”).

(2) The following person must ensure the buyer gains clear title to the
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motor vehicle at the time property in the vehicle passes to the buyer—

(@) if the selling agent owns the vehicle or is auctioning the vehicle
for someone other than a motor dealer or another auctioneer—the
sdling agent;

(b) if the selling agent is auctioning the vehicle for a motor dealer or
another auctioneer—the motor dealer or other auctioneer for
whom the selling agent is auctioning the vehicle.

Maximum penalty—200 penalty units.

(3) In aproceeding for an offence against subsection (2), it is a defence
for the defendant to prove that the defendant took all reasonable steps to
ensure subsection (2) was complied with.

(4) The selling agent must, immediately after property in the vehicle
passes to the buyer, give the buyer an approved form stating—

(@) particularsabout the vehicle, including its odometer reading at the
time property passes, and

(b) theresponsible licensee guarantees the buyer gains clear title to the
vehicle at the time property passes; and

(c) any other particulars that may be prescribed under aregulation.
Maximum penalty—200 penalty units.

(5) The selling agent must, within 48 hours after property in the vehicle
passes to the buyer, give the buyer a security interest certificate for the
vehicle issued after property in the vehicle passes.

Maximum penalty—200 penalty units.

(6) If the security interest certificate for the vehicle shows that a security
interest is registered for the vehicle—

(@) thesaeisineffective fromthetimeit is made; and

(b) the responsible licensee must do everything in the licensee's
power to return the buyer to the position the buyer was in before
the vehicle was purchased including, for example, by paying to
the buyer—

(i) theamount the buyer paid for the vehicle; and

(i) any amount the buyer paid for vehicle inspection,
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auctioneer’s charges or stamp duty.

(7) An amount payable to the buyer under subsection (6)(b) may be
recovered as a debt.

(8) The sdlling agent must ask the buyer to sign an approved form
acknowledging receipt of the documents mentioned in subsection (4)
and (5).

(9) The sdling agent must—

(@) givethe origina of the form mentioned in subsection (4) to the
buyer; and

(b) keep acopy of the form; and

(c) makethe copy available for immediate inspection by an inspector
who asksto seeit.

Maximum penalty—200 penalty units.

(10) The sdlling agent may charge the buyer an amount for the provision
of the security interest certificate not greater than the amount prescribed
under aregulation.

(11) A sdling agent who charges a buyer an amount for providing the
security interest certificate that is more than the amount prescribed commits
an offence.

Maximum penalty—200 penalty units.

(12) A proceeding against an auctioneer or motor dealer for an offence
against this section does not affect any civil liability of any person, including
the auctioneer or dealer, arising out of the same facts that constitute the
offence.

(13) In this section—

“responsiblelicensee” means the licensee who, under subsection (2), must
ensure that the buyer of amotor vehicle gains clear title to the vehicle.
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PART 4—STATUTORY WARRANTY

Definitionsfor pt 4
234. In this part—

“auctioneer” includes a person performing the activities of an auctioneer
without alicence.

“defect” see section 235.

“defect notice” see section 244(1).

“repair period” see section 247(2).

“statutory warranty” means the warranty under section 242.
“warrantor”, of awarranted vehicle, see section 240.
“warranty advice” see section 246(2).

“warranty period” see section 236.

Meaning of “defect”
235. A warranted vehicle hasa* defect” for this part if—
(@) apart of the vehicle does not perform its intended function; or

(b) apart of the vehicle has deteriorated to an extent where it can not
be reasonably relied on to perform its intended function.

Meaning of “warranty period”

236.(1) The “warranty period” of awarranted vehicle starts on the day
the vehicleis sold and ends—

(@) for aclass A warranted vehicle—

(i) a5 p.m. on the first day, other than a Sunday or public
holiday, 3 months after the day the vehicle is sold when the
place of business of the warrantor of the vehicle is open for
business; or

(if) at thetime the vehicletravels5 000 km after it issold;
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whichever happensfirst; or
(b) for aclassB warranted vehicle—

(i) a5 p.m. on the first day, other than a Sunday or public
holiday, 1 month after the day the vehicle is sold when the
place of business of the warrantor of the vehicle is open for
business; or

(ii) at thetimethe vehicletravels 1 000 km after it is sold;
whichever happens first.

(2) The period mentioned in subsection (1)(a) or (b) is extended by 1 day
for each day or part of aday a warranted vehicle is not in the possession of
the buyer of the vehicle if—

(&) thebuyer of the vehicle has complied with section 244(1);88 and

(b) adefect inthe vehicleis being repaired by, or at the direction of,
the warrantor of the vehicle under the statutory warranty.

(3) For this section, a warranted vehicle is “ sold” when property in the
vehicle passes from the seller of the vehicle to the buyer of the vehicle.

Application of pt 4

237.(1) This part applies to each warranted vehicle sold by an auctioneer
asowner of the vehicle or on consignment for another auctioneer or a motor
dedler.

(2) This part does not apply to the sale of a motor vehicle by the
auctioneer—

(@) to another auctioneer or amotor dedler; or

(b) on consignment for a person who is not an auctioneer or motor
dedler.

Particular vehicleswithout statutory warranty to be identified when
offered for sale

238. An unwarranted vehicle may be advertised or displayed for sae

88  Section 244 (Buyer's obligations under statutory warranty)
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only if it is advertised or displayed for sale, in the way provided under a
regulation, as avehicle that does not have a statutory warranty.

Maximum penalty—2100 penalty units.

Announcements before auction

239.(1) An auctioneer must announce, immediately before the auction of
any unwarranted vehicle, that the vehicle does not have a statutory warranty.

Maximum penalty—2100 penalty units.

(2) An auctioneer must announce, immediately before the auction of any
motor vehicle, that the sale of the vehicle is not subject to a cooling-off
period.

Maximum penalty—2100 penalty units.

Warrantor

240.(1) For this part, the “warrantor” of a warranted vehicle is the
auctioneer or motor dealer who owns the vehicle immediately before it is
sold.

Examples—

1. A, an auctioneer, sells a warranted vehicle owned by A at auction. A is the
warrantor of the vehicle.

2. A, an auctioneer, sells a warranted vehicle owned by D, a motor deadler, at
auction. D is the warrantor of the vehicle.

(2) For this section, a warranted vehicle is “ sold” when property in the
vehicle passes from the seller of the vehicle to the buyer of the vehicle.

Buyer to be given notice about statutory warranty

241.(1) An auctioneer must, immediately after the sale of a warranted
vehicle, give the buyer of the vehicle a notice in the approved form stating—

(@ the name, business address and hours of business of the
warrantor of the vehicle; and

(b) thelength of the warranty period for the vehicle; and
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(c) the defectsto which the statutory warranty does not apply.
Maximum penalty—2100 penalty units.

(2) An auctioneer must, immediately after the sale of an unwarranted
vehicle, give the buyer of the vehicle notice in the approved form that the
vehicle does not have a statutory warranty.

Maximum penalty—2100 penalty units.

(3) The buyer must acknowledge receipt of a notice given under
subsection (1) or (2) by signing acopy of it.

(4) For this section, a warranted vehicle is “sold” when property in the
vehicle passes from the seller of the vehicle to the buyer of the vehicle.

Statutory warranty
242.(1) Thewarrantor of awarranted vehicle warrants that—

(@) the vehicle is free from defects at the time of sale and for the
warranty period; and

(b) defectsin the vehicle reported during the warranty period will be
repaired by the warrantor free of charge.

(2) In this section—
“defects’” does not include defects not covered by the statutory warranty.

Defects not covered by statutory warranty

243. The following defects in awarranted vehicle are not covered by the
statutory warranty—

(@) adefectin—

(i) atyre or
(i) abattery; or
(iii) alight; or

(iv) aradiator hose; or
(v) avehicleaccessory prescribed under aregulation; or
(vi) something else prescribed under aregulation;
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(b) adefect in the vehicle's paintwork or upholstery that should have
been apparent on any reasonable inspection of the vehicle before
the buyer took delivery;

(c) adefect after the buyer takes delivery—

(i) arising from or incidental to any accidental damage to the
vehicle; or
(if) arising from the buyer’s misuse or negligence; or

(iif) in an accessory to the vehicle not fitted to the vehicle when
sold to the buyer.

Buyer’sobligations under statutory warranty

244.(1) If the buyer of a warranted vehicle believes the vehicle has a
defect the warrantor of the vehicle is obliged to repair under this part, the
buyer must—

() give the warrantor written notice of the defect (* defect notice”)
before the end of the warranty period; and

(b) deliver the warranted vehicle—
(i) tothewarrantor to repair the defect; or

(i) to someone else nominated by the warrantor by signed
writing given to the buyer to repair the defect.

(2) The buyer istaken to deliver the vehicle and the warrantor is taken to
have possession of the vehicle if the buyer makes reasonable efforts to
deliver the vehicle under this section but is unable to do so because the
warrantor, or the person nominated by the warrantor, refuses to accept
delivery of the vehicle.

(3) The place of delivery under subsection (1)(b)(ii) must not be more
than 20 km from the warrantor’s place of business, unless the warrantor

and the buyer otherwise agree.
(4) In this section—

“warrantor” includes someone apparently working for the warrantor at the
warrantor’s place of business.
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Warrantor to record particularsof extension of warranty period

245. The warrantor must keep a record, in the way prescribed under a
regulation, of the day the warranted vehicle is delivered under
section 244(1)(b) and the day the vehicleis returned to the buyer.

Maximum penalty—2100 penalty units.

Warrantor to advise whether defect covered by statutory warranty

246.(1) This section appliesif adefect notice is given, and the vehicleis
delivered, under section 244.

(2) The warrantor must advise the buyer in writing (“warranty advice”)
whether the warrantor accepts or refuses to accept that the defect is covered
by the statutory warranty.

(3) If the warrantor fails to give the warranty advice within 5 business
days after receiving the defect notice and delivery of the vehicle, the
warrantor is taken to have given awarranty advice accepting that the defect
is covered by the statutory warranty.

(4) In this section—

“business day”, in relation to the giving of a warranty advice by a
warrantor, means a day, other than Sunday or a public holiday, when
the warrantor’ s place of businessis open for business.

Warrantor’sobligation to repair defects

247.(1) If the warrantor acceptsthat the defect is covered by the statutory
warranty, the warrantor must repair the defect at the warrantor’ s expense.

(2) The warrantor must ensure that the defect is repaired within 14 days
after the warrantor accepts that the defect is covered by the statutory
warranty (the “repair period”), unless the warrantor has a reasonable
excuse.

Maximum penalty—200 penalty units.

(3) If the warrantor nominates someone else to repair the vehicle, the
warrantor must advise the buyer of the other person’s name and the address
where the defect is to be repaired.
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(4) The warrantor is taken to have repaired the defect if the part of the
vehicle affected by the defect is repaired so that it can be reasonably relied
on to perform its intended function.

(5) The warrantor’s obligation to repair the defect under this section
continues even though the warrantor is no longer performing the activities
of alicensee.

Warrantor’sfailureto repair

248.(1) This section applies if the warrantor has by warranty advice or
otherwise—

(@) refused to accept that the defect is covered by the statutory
warranty; or

(b) accepted that the defect is covered by the statutory warranty but—
(i) failedto repair adefect within the repair period; or

(if) failed to repair the defect so that the defective part can be
reasonably relied on to perform its intended function.

(2) The buyer may apply to a small claims tribunal for an order under
this section.

(3 A smal claims tribunal may, in addition to the orders it is
empowered to make under the Small Claims Tribunals Act 1973,
section 20,89 make the following orders—

(@ an order that the defect is or is not a defect covered by the
statutory warranty;

(b) an order extending the warranty period for the warranted vehicle
to a specified date;

(c) an order declaring the warranted vehicle is covered by the
statutory warranty until a specified date.

(4) Also, the tribunal may make an order that the warrantor pay to the
buyer a stated amount the tribunal decidesisthe reasonable cost of having a
defect repaired if—

89 Gmall Claims Tribunals Act 1973, section 20 (Orders of tribunals)
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(@) the warrantor has, by warranty advice or otherwise, refused to
accept that the defect is covered by the statutory warranty; and

(b) the buyer has had the defect repaired by another person; and

(c) thetribunal decidesthat the defect was one to which the statutory
warranty applied.

(5) The small claims tribunal may make an order under subsection (3)(b)
or (c) only if itis satisfied—

(@) the vehicle was not able to be used by the buyer for a period
during the warranty period; and

(b) the period from which the order is to be effective to the date the
warranty period isto end, and the period during which the vehicle
was able to be used by the buyer, taken together, are not more
than—

(i) foraclass A warranted vehicle—3 months; or
(if) for aclass B warranted vehicle—1 month.

(6) If, after the matter is heard by a small claims tribunal, an order is
made by the tribunal in the buyer’ s favour and the warrantor contravenes the
order, the contravention is a ground for starting disciplinary proceedings
under section 496.90

(7) Subsection (6) does not limit any right the buyer may have to enforce
the order.

Applicationsfor morethan prescribed amount
249.(1) This section applies to an application if—

(8 an application under section 248 may be made to a small clams
tribuna; and

(b) the application seeks the payment of an amount (“ application
amount” ) greater than the prescribed amount.

(2) Inaprovision of this part about the application—
(@) areferencetoasmall claimstribunal istakento beareferencetoa

90  Section 496 (Grounds for starting disciplinary proceedings)
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court having jurisdiction for the recovery of a debt equal to the
application amount; and

(b) the provision applies with necessary changes as if the small
claimstribunal were the court.

(3) In this section—

“prescribed amount” has the meaning given by the Small Claims
Tribunals Act 1973, section 4.

PART 5—GENERAL

Registered office
250. An auctioneer’s “registered office” is—
(&) for anauctioneer whoisaprincipa licensee—

(i) the place the auctioneer specifies in the auctioneer’s
application for an auctioneer’s licence as the auctioneer’s
principal place of business; or

(it) another place notified to the chief executive by the auctioneer
in the approved form as the auctioneer’s principal place of
business; and

(b) for an auctioneer who is an employed licensee—

(i) the place the auctioneer specifies in the auctioneer’s
application for an auctioneer’s licence as the auctioneer’s
business address; or

(if) another placenotified to the chief executive by the auctioneer
in the approved form as the auctioneer’ s business address.

Auctioneer must notify chief executive of changein place of business
etc.

251.(1) An auctioneer who isaprincipal licensee must—

(@ notify the chief executive in the approved form of any change in
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the auctioneer’s principal place of business within 14 days after
the change; and

(b) notify the chief executive in the approved form of the closure of
any place where the auctioneer carries on business within 14 days
after the closure; and

(c) notify the chief executive in the approved form of the opening of
any place where the auctioneer carries on business within 14 days
after the opening.

Maximum penalty—200 penalty units.

(2) An auctioneer who is an employed licensee must notify the chief
executive in the approved form of any change in the auctioneer’ s business
address within 14 days after the change.

Maximum penalty—200 penalty units.

Display and publication of licensee’s name

252.(1) An auctioneer who is a principal licensee must display at each
place the auctioneer carries on business, in the way that may be prescribed
under aregulation—

() theauctioneer’s name; and

(b) if the auctioneer is not the person in charge of the auctioneer’s
business at the place, the name of the auctioneer who isin charge
at the place; and

(c) theother particulars that may be prescribed under aregulation.
Maximum penalty—2100 penalty units.

(2) An auctioneer who conducts an auction must display at the auction, in
the way and for the period prescribed under a regul ation—

(@) theauctioneer’s name; and
(b) the other particulars that may be prescribed under aregulation.
Maximum penalty—2100 penalty units.

(3) An auctioneer who isaprincipal licensee must not publish, or permit
to be published, in a newspaper or elsewhere an advertisement for the
auctioneer’ s business without stating in the advertisement the particulars that
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may be prescribed under aregulation.
Maximum penalty—2100 penalty units.

Principal licensee must keep employment register

253.(1) An auctioneer who is a principal licensee must keep a register
(*employment register”) at each place where the auctioneer carries on
business.

Maximum penalty—200 penalty units.

(2) The auctioneer must enter, and keep entered, in the employment
register—

(@) thename, and the other particularsthat may be prescribed under a
regulation, of each of the following persons—

(i) apersonwho isemployed by the auctioneer as an employed
licensee;

(i) a trainee auctioneer who is under the supervision and
instruction of the auctioneer at the place; and

(b) theactivitiesthetrainee auctioneer isauthorised to performfor the
auctioneer while the trainee is under the supervison and
instruction of the auctioneer.

Maximum penalty—200 penalty units.
Note—

The auctioneer must give the trainee auctioneer a statement under section 207
(Auctioneer must give trainee auctioneer employment authority) clearly specifying
the trainee’s activities.

(3) The auctioneer must—

() enter the particulars about each employed licensee or trainee
auctioneer, and the activities the employed licensee or trainee is
authorised to perform, immediately after the auctioneer starts to
employ the employed licensee or supervise and instruct the trainee
auctioneer at the place; and

(b) if there is a change in an employed licensee's or trainee's
particulars or activities, correct the entry in the way prescribed
under aregulation immediately after the change.
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Maximum penalty—200 penalty units.
(4) Theform of the register may be prescribed under aregulation.

Auctioneer to obtain statement from sdler of vehicle

254.(1) An auctioneer must, when buying a motor vehicle or accepting a
motor vehicle for sale on consignment from a person (“sdler”) in the
course of carrying on the auctioneer’s business, obtain from the seller a
statement, signed by the seller, stating the particulars about the seller and the
vehicle that may be prescribed under aregulation.

Maximum penalty—200 penalty units.
(2) The auctioneer must—

(@) keep acopy of the statement at the auctioneer’ s registered office;
and

(b) giveacopy tothe sdler; and

(c) make a copy available for immediate inspection by an inspector
who asksto seeit.

Maximum penalty—200 penalty units.
(3) This section does not apply if the seller is—
(@) afinancier of the business of the auctioneer; or
(b) another auctioneer or motor dealer.

Auctioneer to give statement to buyer of vehicle

255.(1) An auctioneer must, immediately after the sale of amotor vehicle
to a person (“buyer”) in the course of carrying on the auctioneer's
business, giveto the buyer a statement, signed by the auctioneer, stating the
particulars about the vehicle's owner immediately before the sale and the
vehicle that may be prescribed under aregulation.

Maximum penalty—200 penalty units.
(2) The auctioneer must—

() keep acopy of the statement at the auctioneer’ s registered office;
and
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(b) make a copy available for immediate inspection by an inspector
who asks to seeiit.

Maximum penalty—200 penalty units.

(3) Nothing in this section prevents the statement being contained in the
contract for sale of the vehicle.

PART 6—OFFENCES

Acting as auctioneer

256.(1) A person must not perform an activity that may be done under
the authority of an auctioneer’ s licence unless the person—

(@) holds an auctioneer’ s licence and the performance of the activity is
authorised under the person’slicence; or

(b) is otherwise permitted under this or another Act to perform the
activity.
Maximum penalty—200 penalty units or 2 years imprisonment.
(2) A person must not act as an auctioneer unless—

(a) the person holds an auctioneer’ slicence and the act is done under
the authority of the person’slicence; or

(b) theact is otherwise permitted under this or another Act.
Maximum penalty—200 penalty units or 2 years imprisonment.

(3) Without limiting the ways a person may act as an auctioneer, a person
“acts’ asan auctioneer if the person—

() performsan auction; or

(b) advertises or natifies or states that the person performs auctions
or iswilling to perform auctions; or

(c) inany way holds out as being ready to perform auctions.
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Pretending to betrainee auctioneer

257. A person must not hold out that the person is a trainee auctioneer
unless the person holds a registration certificate as a trainee auctioneer.

Maximum penalty—200 penalty units.

Auctioneer must not act for morethan 1 party
258.(1) An auctioneer must not act for more than 1 party to a transaction.
Maximum penalty—200 penalty units.

(2) If an auctioneer acts for more than 1 party to a transaction, an
appointment to act for a party to the transaction is ineffective from the time
it is made.

(3) An auctioneer does not contravene subsection (1) and subsection (2)
does not apply if the transaction isalivestock sale.

Production of licence

259. An auctioneer must, if asked by a person with whom the auctioneer
is dealing, produce the auctioneer’ s licence for inspection by the person.

Maximum penalty—2100 penalty units.

Employment of personsin auctioneer’s business

260. An auctioneer must not employ, as atrainee auctioneer, a person the
auctioneer knows, or ought to know, does not hold a registration certificate
as atrainee auctioneer.

Maximum penalty—200 penalty units.
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CHAPTER 8—PROPERTY DEVELOPERS

PART 1—PROPERTY DEVELOPER’S
AUTHORISATION AND RESPONSIBILITIES

Division 1—I nterpretation

Meaning of “complete aresidential property sale”

261.(1) A person “completes a residential property sale” if a
residential property in which the person has an interest is sold.

(2) However, the person is not to be taken to have completed aresidential
property saleif—

(@) the person appointed a real estate agent, pastoral house or
auctioneer to sell the interest in the residential property on the
person’ s behalf; or

(b) the person held the interest in the residential property as—
(i) apersonal representative; or

(if) anadministrator under the Guardianship and Administration
Act 2000; or

(iii) abeneficiary in, or atrustee of, a deceased person’ s estate; or
(iv) amortgagee; or

(c) the person is a corporation and the corporation sold the
corporation’sinterest in the residential property to arelated body
corporate; or

(d) theinterest intheresidentia property issold under a court order.
(3) In this section—

“related body corporate” means a related body corporate under the
Corporations Law.
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Division 2—Licences

What a property developer’slicence authorises

262.(1) A property developer's licence authorises the holder of the
licence (“ property developer”) to perform the following activities—

(@) to complete more than 6 residential property sales in any
12 month period;

(b) tomarket residentia property in which the property developer has
an interest of at least 15%.

(2) A person who completes more than 6 residential property salesin any
12 month period is taken to conduct the business of a property devel oper.

(3) A property developer may conduct the business of a property
developer, either alone or with others.

What a property developer director’slicence authorises

263. A property developer director’s licence authorises the holder of the
licence(“ property developer director”) to conduct the business of a stated
property developer that isa corporation at a stated place.

Divison 3—Responsibilities of personsin charge of a licensee's
business for salespersons

Responsibility for acts and omissions of salesper sons

264.(1) A property developer must take reasonable steps to ensure each
property developer salesperson employed by the developer is properly
supervised, acts only within the scope of the salesperson’s employment
authority under section 265 and complies with this Act.

(2) A property developer who fails to comply with subsection (1) is
liable to disciplinary action under chapter 14, part 3.91

91  Chapter 14 (Claims against the fund and other proceedings), part 3 (Disciplinary
proceedings)
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Property developer must give salesper sons employment authority

265. Immediately after a property developer starts to employ a property
developer salesperson, the devel oper must give the salesperson a statement
(“employment authority”) clearly specifying the activities of a property
developer the salesperson is authorised by the developer to perform for the
devel oper during the salesperson’s employment by the devel oper.

Maximum penalty—200 penalty units.

PART 2—CONDUCT PROVISIONS

Division 1—Carrying on business

Carrying on business under property developer’slicence

266. An individual who conducts the business of a property developer
with othersis not required to hold a property developer’s licence if—

() at least 1 of the persons with whom the individual conducts the
businessis a property developer; and

(b) the individual does not perform the activities of a property
developer; and

(c) theindividua isasuitable person to hold alicence.

Licensee or salesperson to bein charge of a property developer’s
business at a place

267.(1) A property developer who is an individual must—

(@ be in charge of the developer's business at the developer’'s
registered office;92 and

(b) if the developer has more than 1 place of business, ensure that at
each other place of business a property developer salespersonisin

92 See section 271 (Registered office).
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charge of the developer’ s business at the place.
Maximum penalty—200 penalty units.

(2) A property developer that is a corporation (“ cor porate developer™)
must ensure that—

(@) the person in charge of the corporate developer’s business at its
registered office is a property developer director of the corporate
developer; and

(b) if the corporate developer has more than 1 place of business, at
each other place of business a property developer director or
property developer salesperson is in charge of the corporate
developer’s business.

Maximum penalty—

(@ for anindividua guilty under chapter 2 of the Criminal Code of
an offence or for section 59193—200 penalty units; or

(b) for acorporation—1 000 penalty units.

(3 An individual must not be in charge of a property developer's
business at more than 1 place.

Maximum penalty—200 penalty units.

Division 2—Disclosure of interest

Disclosuresto prospective buyer

268.(1) A property developer marketing residential property must
disclose the following to any prospective buyer of the property—

(@) that the property developer holds an interest of at least 15% in the
property;

(b) any relationship, and the nature of the relationship (whether
personal or commercial), the property developer has with anyone

to whom the developer refers the buyer for professional services
associated with the sal e

93 Section 591 (Executive officers must ensure corporation complies with Act)
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Examples of relationships for paragraph (b)—

1. A family relationship.

2 A business relationship, other than a casual business relationship.
3. A fiduciary relationship.
4

A relationship in which 1 person is accustomed, or obliged, to act in
accordance with the directions, instructions, or wishes of the other.

(c) whether the property developer derives or expects to derive any
consideration or benefit, whether monetary or otherwise, from a
person to whom the developer has referred the buyer and, if so,
the amount, value or nature of the consideration or benefit.

Maximum penalty—200 penalty units.
(2) The disclosure is effective for subsection (1) only if it is—
(&) given to the prospective buyer in the approved form; and

(b) acknowledged by the prospective buyer in writing on the
approved form; and

(c) given and acknowledged before a contract for the sale of the
residential property is entered into.

Division 3—Code of conduct

Code of conduct

269. A regulation may prescribe a code of conduct about property
developer practice that may include the following—

() setting conduct standards for property developers and property
developer salespersons,

(b) establishing principlesfor fair trading;

(c) providing for asystem of complaint resolution.

Complaints about conduct

270.(1) A person aggrieved by the conduct of a property developer or
property developer salesperson may complain in writing to the chief
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executive about the conduct.

(2) Thechief executive may investigate the complaint and, if satisfied that
the code of conduct has been breached, take the action about the conduct
alowed under this Act.

Note—

Breach of a code of conduct is a ground for starting disciplinary proceedings under
section 496 (Grounds for starting disciplinary proceedings).

(3) The investigation may take place and action may be taken against a
person who was a property developer or property developer salesperson
even though the person is no longer a property developer or property
developer salesperson.

PART 3—GENERAL

Registered office
271. A property developer’s “registered office” is—

(@) theplacethe developer specifiesin the devel oper’ s application for
aproperty developer’ s licence as the developer’ s principal place of
business; or

(b) another place notified to the chief executive by the developer in the
approved form as the developer’ s principal place of business.

Property developer must notify chief executive of change in place of
business etc.

272. A property developer who isaprincipa licensee must—

(@ notify the chief executive in the approved form of any changein
the developer’s principal place of business within 14 days after
the change; and

(b) notify the chief executive in the approved form of the closure of
any place where the devel oper carries on business within 14 days
after the closure; and
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(c) notify the chief executive in the approved form of the opening of
any place where the developer carries on business within 14 days
after the opening.

Maximum penalty—200 penalty units.

Display and publication of licensee’s name

273.(1) A property developer must display at each place the devel oper
carries on business, in the way that may be prescribed under a regulation—

(@) thedeveloper’s name; and

(b) if the developer is not the person in charge of the developer’s
business at the place, the name of the property developer director
or property developer salesperson who is in charge at the place;
and

(c) theother particularsthat may be prescribed under aregulation.
Maximum penalty—2100 penalty units.

(2) A property developer must not publish, or permit to be published, in
a newspaper or elsewhere an advertisement for the developer’s business
without stating in the advertisement the particulars that may be prescribed
under aregulation.

Maximum penalty—2100 penalty units.

Principal licensee must keep employment register

274.(1) A property developer must keep a register (“employment
register”) at the developer’ s registered office.

Maximum penalty—200 penalty units.

(2) The property developer must enter, and keep entered, in the
employment register—

(@) thename, and the other particularsthat may be prescribed under a
regulation, of each person who is employed by the property
developer as a property developer salesperson; and

(b) the activities the salesperson is authorised to perform for the
devel oper during the salesperson’s employment by the developer.
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Maximum penalty—200 penalty units.
Note—

The property developer must give the salesperson a statement under section 265
(Property developer must give salespersons employment authority) clearly specifying
the salesperson’s activities.

(3) The property developer must—

(a) enter the particulars about each salesperson, and the activities the
salesperson is authorised to perform, immediately after the
salesperson is employed by the property developer; and

(b) if there is a change in an salesperson’s particulars or activities,
correct the entry in the way prescribed under a regulation
immediately after the change.

Maximum penalty—200 penalty units.
(4) The form of the register may be prescribed under aregulation.

PART 4—OFFENCES

Acting and marketing offences

275.(1) A person must not complete more than 6 residential property
sales within any 12 month period unless the person holds a property
developer’slicence.

Maximum penalty—200 penalty units or 2 years imprisonment.

(2) A property developer who markets residential property in which the
property developer has an interest of less than 15% commits an offence.

Maximum penalty—200 penalty units or 2 years imprisonment.

(3) A property developer does not contravene subsection (2) if the
property developer’ sinterest in the property—

(@ isheld as—
(i) apersond representative; or

(ii) anadministrator under the Guardianship and Administration
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Act 2000; or
(iii) abeneficiary in, or atrustee of, a deceased person’ s estate; or
(iv) amortgages; or
(b) issold under acourt order.

Pretending to be property developer salesperson

276. A person must not hold out that the person is a property developer
salesperson unless the person holds a registration certificate as a property
developer salesperson.

Maximum penalty—200 penalty units.

Production of licence

277. A property developer must, if asked by a person with whom the
developer is dealing, produce the developer’s licence for inspection by the
person.

Maximum penalty—2100 penalty units.

Employment of personsin property developer’s business

278.(1) A property developer must not employ, as a property developer
salesperson, a person the property developer knows, or ought to know, does
not hold aregistration certificate as a property developer salesperson.

Maximum penalty—200 penalty units.

(2) An individua property developer must not employ, as a property
developer salesperson for the business, himself or herself or another
individual with whom the property developer carries on business as a
property developer.

Maximum penalty—200 penalty units.

(3) A property developer that is a corporation and carries on business as a
property developer must not employ an executive officer of the corporation
as aproperty developer salesperson for the business.

Maximum penalty—
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(@ for anindividual guilty under chapter 2 of the Crimina Code of
an offence or for section 59194—200 penalty units; or

(b) for acorporation—1 000 penalty units.

CHAPTER 9—MOTOR DEALERS

PART 1—MOTOR DEALER’'SAUTHORISATION
AND RESPONSIBILITIES

Division 1—Motor dealer’'slicence

What a motor dealer’slicence authorises

279.(1) A motor dealer’s licence authorises the holder of the licence
(“motor dealer”) to perform the following activitiesin the carrying on of a
business of motor dealing—

(@) toacquire, primarily for resale, used motor vehicles,
(b) to sell used motor vehicles,

(c) to sell used motor vehicles on consignment as an agent for others
for reward,

(d) to sell aleased motor vehicle to the lessee under the terms of the
lease;

(e) to acquire used motor vehicles, whether or not as complete units,
primarily to break-up for sale as parts or to assemble for sale as
complete units or as parts,

(f) to sell used motor vehicles mentioned in paragraph (e) as
complete units or as parts,

(g) to negotiate, under a consultancy arrangement, for a person who

94 Section 591 (Executive officers must ensure corporation complies with Act)
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Is not a motor dealer or auctioneer for the purchase or sale of a
used motor vehicle for the person.

(2) A motor dealer may perform the activities as an employee of another
motor dealer who carries on the business of motor dealing.

(3) In this section—
“business of motor dealing” does not include the business of afinancier.

“consultancy arrangement”, for the purchase or sale of a used motor
vehicle, means an arrangement under which a person advises someone
else—

(@ where or from whom the other person can buy a used motor
vehicle; or

(b) where or to whom the other person can sell aused motor vehicle.

Division 2—Responsihilities of personsin charge of alicensee's
business for motor salespersons

Responsibility for acts and omissions of motor salesper sons

280.(1) A motor dealer who is a principal licensee must take reasonable
steps to ensure each motor salesperson employed by the dealer is properly
supervised, acts only within the scope of the salesperson’s employment
authority under section 281 and complies with this Act.

(2) A motor dealer who is an employed licensee in charge of alicensee's
business at a place of business must take reasonable steps to ensure each
motor salesperson employed at the place is properly supervised, acts only
within the scope of the salesperson’s employment authority under
section 281 and complies with this Act.

(3) A motor dealer who fails to comply with subsection (1) or (2) is
liable to disciplinary action under chapter 14, part 3.95

95 Chapter 14 (Claims against the fund and other proceedings), part 3 (Disciplinary
proceedings)
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Motor dealer must give salesper sons employment authority

281. Immediately after a motor dealer starts to employ a motor
salesperson, the dealer must give the salesperson a statement
(“employment authority”) clearly specifying the activities of a motor
deder the salesperson is authorised by the dealer to perform for the dealer
during the salesperson’s employment by the dealer.

Maximum penalty—200 penalty units.

PART 2—CONDUCT PROVISIONS

Division 1—Carrying on business

Carrying on of business under motor dealer’slicence

282. An individua who carries on the business of a motor dealer with
othersis not required to hold amotor dealer’ s licence if—

(@) at least 1 of the persons with whom the individual carries on
businessis amotor dealer; and

(b) the individual does not perform the activities of a motor dealer;
and

(c) theindividua isasuitable person to hold alicence.

Licenseeto bein charge of motor dealer’sbusinessat a place

283.(1) A motor dealer who is an individual and a principal licensee
must—

(@ be in charge of the motor dealer's business at the dealer’'s
registered office; 9 and

(b) if the motor dealer has more than 1 place of business, ensure that
at each other place of business amotor dealer who is an individual

9% See section 326 (Registered office).
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isin charge of the dealer’ s business at the place.
Maximum penalty—200 penalty units.

(2) A motor dealer that is a corporation and a principal licensee
(“corporate dealer”) must ensure that—

(@ theindividua in charge of the corporate dealer’s business at its
registered officeis amotor dealer; and

(b) if the corporate dealer has more than 1 place of business, at each
other place of business an individual who is a motor deder isin
charge of the corporate dealer’ s business at the place.

Maximum penalty—

(@ for anindividual guilty under chapter 2 of the Crimina Code of
an offence or for section 59197—200 penalty units; or

(b) for acorporation—21 000 penalty units.

(3) Anindividual must not be in charge of a motor dealer’s business at
more than 1 place.

Maximum penalty—200 penalty units.

Division 2—Consignment selling

Appointment—sale on consignment

284.(1) A motor dealer who is asked by a person (“client”) to sell the
client’s motor vehicle on consignment must not act for the client unless the
client first appoints the motor dealer in writing under this section.

Maximum penalty—200 penalty units.
(2) The appointment may be for the performance of—
() aparticular service (“single appointment”); or

(b) a number of services over a period (“continuing
appointment”).

(3) The appointment must—

97  Section 591 (Executive officers must ensure corporation complies with Act)
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(@) statetheterm of the appointment; and

(b) statethe serviceto be performed by the motor dealer and how itis
to be performed; and

(c) state—

(i) the fees, charges and any commission payable for the
service; and

(ii) theexpenses, including advertising expenses and the costs of
preparing the vehicle for sale, the motor dealer is authorised
to incur in connection with—

(A) for a single appointment—the performance of the
service; or

(B) for acontinuing appointment—the performance of each
service or category of service; and

(iii) the source and the estimated amount or value of any rebate,
discount, commission or benefit that the motor dealer may
receive in relation to any expenses the motor dealer is
authorised to incur in connection with the performance of the
service; and

(iv) any condition, limitation or restriction on the performance of
the service; and

(d) state when the fees, charges and any commission for the service
become payable.

(4) A continuing appointment must state—
(a) the date the appointment ends; and

(b) the appointment may be revoked on the giving of 90 days notice,
or some lesser period (not less than 30 days) agreed by the
parties.

(5) The notice revoking a continuing appointment must be by signed
writing given to the other party.

(6) The appointment must be signed and dated by the client and the
motor dealer or someone authorised or apparently authorised to sign for the
dedler.
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(7) The motor dealer must give a copy of the signed appointment to the
client.

Maximum penalty—200 penalty units.

(8) If an appointment under this section authorises a sale by auction, an
appointment under section 21098 is not required.

Form of appointment
285.(1) The appointment must be in the approved form.

(2) The approved form must include a prominent statement that the client
should seek independent legal advice before signing the appointment.

(3 An appointment that does not comply with subsection (1) is
ineffective from the timeit is made.

Trade-ins

286.(1) A motor dealer must not accept a trade-in from the buyer of a
motor vehicle being sold on consignment.

Maximum penalty—200 penalty units or 1 year’simprisonment.

(2) However, the motor dealer does not contravene subsection (1) if the
dedler purchases the property offered as a trade-in as part of a separate
transaction between the dealer and the buyer.

Division 3—Recovery of reward or expense

Commission may be claimed only in relation to actual amounts

287.(1) This section applies to a motor dealer who sells a motor vehicle
on consignment for the payment of a commission.

(2) The motor dealer must not clam commission worked out on an
amount that is more than the actual sale price of the vehicle.

Maximum penalty—200 penalty units.

98  Section 210 (Appointment of auctioneer—general)
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Restriction on remedy for reward or expense

288. A person is not entitled to sue for, or recover or retain, areward or
expense for asale of amotor vehicle on consignment unless, at the time the
sal e happened, the person—

(@) held amotor deder’slicence; and

(b) was authorised under the person’s licence to sell motor vehicles
on consignment; and

(c) had been properly appointed under division 29 by the person to
be charged with the reward or expense.

Excess commission etc. to berepaid
289.(1) This section appliesif—
(8) apersonisconvicted of an offence against section 287(2);100 and

(b) the court convicting the person is satisfied on the balance of
probabilities that the person, in connection with the offence, has
recovered or retained from someone (“client”) for whom the
person performed an activity an amount to which the person was
not entitled.

(2) The court must order the person to pay the amount to the client.

(3) The order must be made whether or not any penalty is imposed on
the conviction.

(4) The client may file the order in a court having jurisdiction for the
recovery of adebt of an equal amount and the order may be enforced asif it
were ajudgment of that court.

99 Division 2 (Consignment selling)

100 Section 287 (Commission may be claimed only in relation to actual amounts)
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Divison 4—I nterestsin property

Definition for div 4
290. In thisdivision—
“obtain” includes being in any way concerned in obtaining.

Beneficial interest—options

291.(1) A motor dealer commits an offence if the dealer obtains from the
owner of aused motor vehicle, other than another motor dealer, an option to
purchase the vehicle in which the dedler has abeneficia interest.

Maximum penalty—200 penalty units or 3 years imprisonment.

(2) A motor salesperson commits an offence if the salesperson obtains
from the owner of a used motor vehicle, other than a motor dealer, an
option to purchase the vehicle in which the salesperson has a beneficial
interest.

Maximum penalty—200 penalty units or 3 years imprisonment.

(3) A motor dealer must not sell amotor vehicle if the motor dealer hasa
beneficial interest in an option to purchase the vehicle, other than an option
to purchase given by another motor dealer.

Maximum penalty—200 penalty units or 3 years imprisonment.

Beneficial interest—other than options

292.(1) This section applies to a motor vehicle placed by a person
(“client”) with a motor dealer for sale on consignment, but does not apply
if section 291 applies.

(2) The motor dealer commits an offence if the motor dealer obtains a
beneficia interest in the vehicle.

Maximum penalty—200 penalty units or 3 years imprisonment.

(3) A motor salesperson employed by the motor dealer commits an
offenceif the salesperson obtains a beneficial interest in the vehicle.

Maximum penalty—200 penalty units or 3 years imprisonment.
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(4) A person does not contravene subsection (2) or (3) if—
(@) the person—

(i) before acontract for the sale of the motor vehicle is entered
into, obtains the client’s written acknowledgment in the
approved form that the client—

(A) is aware that the person is interested in obtaining a
beneficial interest in the motor vehicle; and

(B) consentsto the person obtaining the interest; and
(i) actsfairly and honestly in relation to the sale; and

(b) no commission or other reward is payable in relation to the sale;
and

(c) theclientisin substantially as good a position as the client would
beif the motor vehicle were sold at fair market value.

Division 5—Code of conduct

Code of conduct

293. A regulation may prescribe a code of conduct about motor dealing
practice that may include the following—

() setting conduct standards for motor dealers, employed licensees
and motor salespersons;

(b) establishing principlesfor fair trading;
(c) providing for asystem of complaint resolution.

Complaints about conduct

294.(1) A person aggrieved by the conduct of a motor dealer or motor
salesperson may complain in writing to the chief executive about the
conduct.

(2) Thechief executive may investigate the complaint and, if satisfied that
the code of conduct has been breached, take the action in relation to the
conduct allowed under this Act.
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Note—

Breach of a code of conduct is a ground for starting disciplinary proceedings under
section 496 (Grounds for starting disciplinary proceedings).

(3) The investigation may take place and action may be taken against a
person who was a motor dealer or motor salesperson even though the
person complained about is no longer a motor dealer or motor salesperson.

PART 3—GUARANTEE OF TITLE FOR MOTOR
VEHICLES

Guarantee of title for motor vehicles

295.(1) Thissection appliesif aused motor vehicleisto be sold by or for
amotor dedler (“selling agent”) to someone else (“buyer”), other than by
auction.

Note—
If the sale is by auction, section 233 (Guarantee of title for motor vehicles)
applies.

(2) The following person (the“responsible motor dealer”) must ensure
the buyer gains clear title to the motor vehicle at the time property in the
vehicle passes to the buyer—

(&) if the selling agent owns the motor vehicle or is appointed to sell
the vehicle on consignment for someone other than another motor
dealer or auctioneer—the selling agent;

(b) if the selling agent is selling the motor vehicle for another motor
dealer or auctioneer—the other motor dealer or auctioneer for
whom the selling agent is selling the vehicle.

Maximum penalty—200 penalty units.

(3) In aproceeding for an offence against subsection (2), it is a defence
for the defendant to prove that the defendant took all reasonable steps to
ensure subsection (2) was complied with.

(4) The selling agent must, immediately after property in the vehicle
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passes to the buyer—

(@) givethe buyer asecurity interest certificate for the vehicle issued
on the day property passes; and

(b) givethe buyer an approved form stating—

(i) particulars about the vehicle, including its odometer reading
at the time property passes; and

(ii) theresponsible motor dealer guaranteesthe buyer gains clear
title to the vehicle at the time property passes; and

(i) any other particulars prescribed under aregulation; and

(c) ask the buyer to sign an approved form acknowledging receipt of
the documents mentioned in paragraphs (a) and (b); and

(d) give the original of the form mentioned in paragraph (b) to the
buyer and keep a copy of the form.

Maximum penalty—200 penalty units.

(5) The selling agent may charge the buyer an amount for the provision
of the security interest certificate not greater than the amount prescribed
under aregulation.

(6) A selling agent who charges a buyer an amount for providing the
security interest certificate that is more than the amount prescribed commits
an offence.

Maximum penalty—200 penalty units.

(7) A proceeding against a motor dealer or auctioneer for an offence
against this section does not affect any civil liability of any person, including
the motor dealer or auctioneer, arising out of the same facts that constitute
the offence.

(8) In this section—
“sold” includes sold on consignment.
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PART 4—COOLING-OFF PERIOD

Definitionsfor pt 4
296. In this part—

“business day”, for a motor dealer, means a day, other than a Sunday or
public holiday, when the motor dealer’s place of businessis open for
business.

“cooling-off period” see section 297.
“non-refundable deposit” see sections 304(1) and 305(1).
“used motor vehicle” does not include—

(8 anunregistered motor vehicle—

(i) that isincapable of being registered in Queensland because
of itsdesign; or

(if) intended to be used for wrecking or dismantling; or
(b) acommercia vehicle; or
(c) acaravan.

M eaning of “cooling-off period”

297.(1) The “cooling-off period” for the purchase of a used motor
vehicle from a motor dealer starts on the day a contract for the purchase of
the vehicle is enforceable against the motor dedler.

(2) The “cooling-off period” for the purchase of a used motor vehicle
ends—

(@) if the motor dedler's actual close of business on the motor
dealer’s next business day is 5 p.m. or later—at the time of the
motor dealer’s actual close of business on that business day; or

Example 1—

Assume the contract is entered into on Friday and is immediately
enforceable. Assume also the cooling-off period is not affected by public
holidays and that, on each day the motor dealer is open for business, the
motor dealer’s actual close of businessis not before 5 p.m. The cooling-off
period ends at the time of the motor dealer’s actual close of business on
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the following Saturday.

Example 2—

(b)

Assume the contract is entered into on Friday afternoon, but is conditional
on a prior contract to purchase the vehicle not being proceeded with by
5 p.m. Saturday. Assume that the prior contract is avoided a 4 p.m.
Saturday. Assume also the cooling-off period is not affected by public
holidays and that, on each day the motor dealer is open for business, the
motor dealer’s actual close of businessis not before 5 p.m. The cooling-off
period ends at the time of the motor dealer's actual close of business on
the following Monday.

if the motor dealer’s actual close of business on the motor
dealer’s next business day is earlier than 5 p.m.—at the time of
the motor dealer’s usual close of business on the business day
immediately following the next business day; or

Example—

(©

Assume the contract is entered into on Tuesday and the motor dealer
closes for business on Wednesday at 1 p.m. Assume also the cooling-off
period is not affected by public holidays and that the contract is
immediately enforceable. The cooling-off period ends at the time of the
motor dealer’s usual close of business on the following Thursday.

at any earlier time the person contracting for the purchase of the
vehicle (“buyer”) takes physical possession of the vehicle for a
purpose other than—

(i) avehicleinspection; or
(i) atestdrive.

Application of pt 4

298.(1) This part applies to sales of used motor vehicles by motor

deders.

(2) However, this part does not apply to any of the following sales of
used motor vehicles by amotor dealer—

(@
(b)

(©)

asaeby auction;

a sale on consignment, unless the owner of the vehicle is a motor
dealer or auctioneer;

asaleto another motor dedler.
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Particular vehiclesfor sale on consignment to beidentified as not
being subject to cooling-off period

299.(1) A motor dealer must not advertise or display for sale a motor
vehicle for sale on consignment unless it is advertised or displayed for sale
as avehicle that is not subject to a cooling-off period in the way provided
under aregulation.

Maximum penalty—2100 penalty units.

(2) Subsection (1) does not apply to a sale on consignment of a motor
vehicle owned by a motor dealer or auctioneer.

Noticeto be given about used motor vehicle—no prior contract

300.(1) This section appliesif a used motor vehicle is not subject to any
prior contract with a prospective buyer for its sale.

(2) A motor dealer must give to the prospective buyer of the vehicle a
written statement in the approved form under this section.

Maximum penalty—200 penalty units.
(3) The statement must include the following—

(@) the motor vehicle, clearly identified, to which the statement
relates;

(b) the names and addresses of the motor dealer and prospective
buyer;

(c) aclear statement, in the way prescribed under aregulation, that the
prospective buyer may avoid any contract for the purchase of the
vehicle from the motor dealer during the cooling-off period;

(d) theday and time when the statement is given;
(e) theday and time the cooling-off period ends;

(f) theamount of non-refundable deposit forfeited by the prospective
buyer if the buyer avoids the contract;

(g) any other thing prescribed under aregulation.

(4) The statement must be signed and dated by the prospective buyer and
the motor dealer or someone authorised or apparently authorised to sign for
the motor dedler.
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(5) The motor dealer or authorised person must give the origina of the
statement to the prospective buyer immediately before the buyer signs any
contract for the purchase of the vehicle.

Maximum penalty—200 penalty units.

(6) The motor dealer must keep a copy of the statement and make it
available for immediate inspection by an inspector who asksto seeit.

Maximum penalty—2100 penalty units.

Option to purchase during cooling-off period

301.(1) This section applies if a used motor vehicle is subject to a prior
contract with a prospective buyer that is not immediately enforceable.

(2) The motor dealer may give not more than 1 other person (“option
holder™) an option to purchase the vehicle even though the vehicle is subject
to aprior contract.

(3) If the motor dealer gives an option to purchase the motor vehicle to
someone else while an option to purchaseis still current, the dealer commits
an offence.

Maximum penalty—2100 penalty units.

(4) The motor dealer must give the option holder a written statement in
the approved form under this section.

Maximum penalty—200 penalty units.
(5) The statement must include the following—

(@) the motor vehicle, clearly identified, to which the statement
relates,

(b) the names and addresses of the motor dealer and option holder;

(c) the option to purchase is conditional on a prior contract for the
sale of the vehicle being avoided by the buyer under the prior
contract;

(d) the option holder has no legally enforceable rights under the
option to purchase the vehicle, unless the prior contract is avoided,

(e) when the option holder may exercise the holder’ s rights under the
option;
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(f) theday and time when the statement is given;

(g) the amount of non-refundable deposit forfeited by the option
holder if the holder declines to enter into a contract for the
purchase of the vehiclefor any reason other than because the prior
contract was not avoided;

(h) any other thing prescribed under aregulation.

(6) The statement must be signed and dated by the option holder and the
motor dealer or someone authorised or apparently authorised to sign for the
motor dealer.

(7) The motor dealer or authorised person must give the statement to the
option holder immediately before the option holder signs the option to
purchase the vehicle.

Maximum penalty—200 penalty units.

(8) The motor dealer must keep a copy of the statement and make it
available for immediate inspection by an inspector who asksto seeit.

Maximum penalty—2100 penalty units.

Buyer’srightsif notice not given or materially defective

302.(1) This section appliesif a person (“buyer”) has purchased a used
motor vehicle and—

(@) thebuyer has not been given the statement under section 300; or

(b) the statement has been given to the buyer, but the statement is
defective in amateria particular.

(2) The buyer, by written notice given to the motor dealer, may avoid the
contract for the sale of the used motor vehicle.

(3) The notice must be given to the motor dealer within 7 days after the
day property in the vehicle passes to the buyer.

(4) If the contract is avoided under this section, the motor dealer—

(@ must do everything in the motor deadler’s power to return the
buyer to the position the buyer was in before the vehicle was
purchased; or

(b) if the buyer can not be returned to that position, is liable for any
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financial loss suffered by the buyer because the buyer can not be
returned to that position.

Contract must contain cooling-off clause

303.(1) A contract for the sale of a used motor vehicle by a motor dealer

must contain a clause clearly headed ‘ COOLING-OFF PERIOD’ stating
the following—

(@) theday and time the cooling-off period starts;
(b) theday and time the cooling-off period ends;

(c) property in the motor vehicle does not pass to the buyer until the
end of the cooling-off period, unless the buyer takes physical
possession of the vehicle for a purpose other than—

(i) avehicleinspection; or
(ii) atestdrive;
(d) the buyer or the buyer’s agent may possess the vehicle during the

cooling-off period, but only for the purpose of having the vehicle
independently inspected or test driving the vehicle;

(e) the buyer may avoid the contract at any time during the cooling-
off period by giving written notice to that effect to the dealer in
accordance with this Act;

(f) theamount of any non-refundable deposit paid by the buyer if the
contract is avoided during the cooling-off period;

(g) if the contract is avoided during the cooling-off period, the motor
dealer must return to the buyer—

(i) any trade-in vehicle offered by the buyer that the motor
dedler has taken possession of; and

(i) any deposit paid by the buyer, less the amount of non-
refundable deposit.
(2) If the contract does not comply with subsection (1), the buyer, by

written notice given to the motor dealer, may avoid the contract for the sale
of the used motor vehicle.

(3) The notice must be given to the motor dealer within 7 days after the
day property in the vehicle passes to the buyer.
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Consideration for cooling-off period

304.(1) The consideration payable for the cooling-off period for the
purchase of a used motor vehicle (the “non-refundable deposit”) is the
amount prescribed or worked out under aregulation.

(2) The non-refundable deposit may be paid as the deposit or part of the
deposit for the vehicle.

(3) If the contract is not avoided during the cooling-off period, the non-
refundable deposit must be deducted from the purchase price of the vehicle.

(4) If adeposit ispaid in relation to the vehicle—

(@ if the amount of the deposit is more than the amount of the
non—refundable deposit—the deposit is taken to include the non-
refundable deposit; or

(b) if the amount of the deposit is equal to or less than the amount of
the non—refundable deposit—the deposit is taken to be the non-
refundable deposit.

(5) If no depositis paid in relation to the vehicle, the motor dealer is taken
to have waived the payment of the non-refundable deposit.

Consideration for option

305.(1) The consideration payable for an option for the purchase of a
used motor vehicle (dso a“ non-refundable deposit”) under section 301 is
the amount prescribed or worked out under a regulation.

(2) If the option holder declinesto enter into a contract for the purchase of
the vehicle for any reason other than because the prior contract was not
avoided, the amount of non-refundable deposit is forfeited by the option
holder.

(3) If the option holder enters into a contract for the purchase of the
vehicle, the amount of non-refundable deposit paid for the option istaken to
be the non-refundable deposit for the cooling-off period.

(4) If no consideration is paid in relation to the option—

(a8 themotor dedler istaken to have waived the payment of the non-
refundable deposit for the option; and

(b) the option is enforceable by the option holder against the motor
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dealer despite the absence of consideration.

Harassment or coercion

306. A motor dealer or other person must not harass or coerce a person
for the purpose of dissuading or preventing the person from exercising a
right conferred on the person by this part.

Maximum penalty—200 penalty units or 2 years imprisonment.

Property does not pass during cooling-off period

307.(1) Property in a used motor vehicle subject to a cooling-off period
does not pass to the buyer of the vehicle until the end of the cooling-off
period.

(2) Property in a motor vehicle offered to the motor dealer as atrade-in
does not pass to the dealer until the end of the cooling-off period.

(3) A deposit, other than a non-refundable deposit, given to a motor
deder by a buyer of a used motor vehicle from the dealer remains the
property of the buyer until the end of the cooling-off period.

Buyer may avoid contract during cooling-off period

308. The buyer of a used motor vehicle may avoid the contract to
purchase the vehicle during the cooling-off period.

Procedure for avoidance

309.(1) A buyer of a used motor vehicle who wishes to avoid the
contract to purchase the vehicle must give the motor dealer or a person
apparently working for the motor dealer at the motor dealer’s place of
business awritten notice indicating that the buyer terminates the contract.

(2) The notice must be given before the cooling-off period ends.

(3) Subsection (1) does not limit the Acts Interpretation Act 1954,
part 10.101

101 Acts Interpretation Act 1954, part 10 (Service of documents)
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What happens when contract avoided

310.(1) Notice given under section 309 brings the contract, and any
related contract, to an end.

(2) If the motor dealer to whom notice is given has given an option to
purchase the motor vehicle to an option holder under section 301,102 the
motor dealer must immediately advise the option holder that—

() theprior contract has been avoided; and

(b) acontract to purchase the vehicle must be entered into before the
end of the motor dealer's next business day or any non-
refundable deposit isforfeited.

(3) In this section—
“related contract” includes—

(@) acontract about the provision of finance to purchase the vehicle;
and

(b) acontract of insurance for the vehicle.

Consideration for used motor vehicle during cooling-off period

311.(1) A motor dealer may accept atrade-in or other consideration from
abuyer of aused motor vehicle before the end of the cooling-off period.

(2) However, the motor dealer must not deal in the trade-in or other
consideration during the cooling-off period.

Maximum penalty—200 penalty unitsor 1 year’simprisonment.

(3) The motor dealer must return the trade-in or other consideration
immediately to the buyer, at no cost to the buyer, if the buyer avoids the
contract under section 309.103
Maximum penalty—200 penalty unitsor 1 year’simprisonment.

(4) Subsection (3) does not require the return to the buyer of any non-
refundable deposit paid as consideration for the cooling-off period.

102 Section 301 (Option to purchase during cooling-off period)
103 Section 309 (Procedure for avoidance)
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PART 5—STATUTORY WARRANTY

Definitionsfor pt 5
312. In this part—
“defect” see section 313.
“defect notice” see section 320(1).

“motor dealer”, for the sale of used motor vehicles, includes a person
carrying on the business of amotor dealer without alicence.

“repair period” see section 323(2).
“statutory warranty” means the warranty under section 318.

“warrantor”, of a warranted vehicle, means the motor dealer who owns
the vehicle immediately before property in the vehicle passes to the
buyer of the vehicle.

“warranty advice” see section 322(2).
“warranty period” see section 314.

Meaning of “defect”
313. A warranted vehicle has a“ defect” for this part if—
(@) apart of the vehicle does not perform itsintended function; or

(b) apart of the vehicle has deteriorated to an extent where it can not
reasonably be relied on to perform its intended function.

M eaning of “warranty period”

314.(1) The “warranty period” of awarranted vehicle starts on the day
the vehicleis sold by a motor dealer and ends—

(@) foraclass A warranted vehicle—

(i) a5 p.m. on the first day, other than a Sunday or public
holiday, 3 months after the day the vehicle is sold when the
motor dealer’s place of businessis open for business; or

(ii) at thetimethe vehicletravels 5 000 km after it is sold;
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whichever happensfirst; or
(b) for aclassB warranted vehicle—

(i) a5 p.m. on the first day, other than a Sunday or public
holiday, 1 month after the day the vehicle is sold when the
motor dealer’s place of businessis open for business; or

(if) at thetime the vehicletravels 1 000 km after it issold;
whichever happens first.

(2) The period mentioned in subsection (1)(a) or (b) is extended by 1 day
for each day or part of aday awarranted vehicle is not in the possession of
the buyer of the vehicle if—

(@) the buyer has complied with section 320(1);104 and

(b) adefect inthe vehicleis being repaired by, or at the direction of,
the warrantor of the vehicle under the statutory warranty.

(3) For this section, a warranted vehicle is “ sold” when property in the
vehicle passes from the seller of the vehicle to the buyer of the vehicle.

Application of pt 5

315.(1) Thispart appliesto each warranted vehicle sold by amotor deal er
as owner of the vehicle or on consignment for another motor dealer or
auctioneer.

(2) This part does not apply to the sale of a motor vehicle by a motor
dedler—

() toanother motor dealer or an auctioneer; or

(b) on consignment for a person who is not an auctioneer or motor
dedler.

Particular vehicleswithout statutory warranty to beidentified when
offered for sale

316. An unwarranted vehicle may be advertised or displayed for sale
only if it is advertised or displayed for sale, in the way provided under a

104 Section 320 (Buyer’s obligations under statutory warranty)
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regulation, as avehicle that does not have a statutory warranty.
Maximum penalty—2100 penalty units.

Buyer to be given notice about statutory warranty

317.(1) A motor dealer must, immediately before the sale of awarranted
vehicle, give the buyer of the vehicle a notice in the approved form stating—

(@ the name, business address and hours of business of the
warrantor of the vehicle; and

(b) thelength of the warranty period for the vehicle; and
(c) defectsto which the statutory warranty does not apply.
Maximum penalty—2100 penalty units.

(2) A motor dealer must, immediately before the sale of an unwarranted
vehicle, give the buyer of the vehicle notice in the approved form that the
vehicle does not have a statutory warranty.

Maximum penalty—2100 penalty units.

(3 The buyer must acknowledge receipt of a notice given under
subsection (1) or (2) by signing acopy of it.

(4) For this section, a warranted vehicle is “ sold” when property in the
vehicle passes from the seller of the vehicle to the buyer of the vehicle.

Statutory warranty
318.(1) The warrantor of awarranted vehicle warrants that—

(&) the vehicle is free from defects at the time of sale and for the
warranty period; and

(b) defectsin the vehicle reported during the warranty period will be
repaired by the warrantor free of charge.

(2) In this section—
“defects’ does not include defects not covered by the statutory warranty.
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Defects not covered by statutory warranty

319. The following defects in awarranted vehicle are not covered by the
statutory warranty—

(@) adefectin—

(i) atyre or
(i) abattery; or
(iii) alight; or

(iv) aradiator hose; or
(v) avehicleaccessory prescribed under aregulation; or
(vi) something else prescribed under aregulation;

(b) adefect in the vehicle' s paintwork or upholstery that should have
been apparent on any reasonable inspection of the vehicle before
the buyer took delivery;

(c) adefect after the buyer takes delivery—

(i) arising from or incidental to any accidental damage to the
vehicle; or

(it) arising from the buyer’s misuse or negligence; or

(i) in an accessory to the vehicle not fitted to the vehicle when
sold to the buyer.

Buyer’sobligations under statutory warranty

320.(2) If the buyer of a warranted vehicle believes the vehicle has a
defect the warrantor of the vehicle is obliged to repair under this part, the
buyer must—

(a) give the warrantor written notice of the defect (“ defect notice”)
before the end of the warranty period; and

(b) ddiver the warranted vehicle—
(i) tothewarrantor to repair the defect; or

(i) to someone else nominated by the warrantor by signed
writing given to the buyer to repair the defect.
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(2) The buyer istaken to deliver the vehicle and the warrantor istaken to
have possession of the vehicle if the buyer makes reasonable efforts to
deliver the vehicle under this section but is unable to do so because the
warrantor, or the person nominated by the warrantor, refuses to accept
ddlivery of the vehicle.

(3) The place of delivery under subsection (1)(b)(ii) must not be more
than 20 km from the warrantor’s place of business, unless the warrantor
and the buyer otherwise agree.

(4) In this section—

“warrantor” includes someone apparently working for the warrantor at the
warrantor’ s place of business.

Warrantor torecord particulars of extension of warranty period

321. The warrantor must keep a record, in the way prescribed under a
regulation, of the day the warranted vehicle is delivered under
section 320(1)(b) and the day the vehicleis returned to the buyer.

Maximum penalty—2100 penalty units.

Warrantor to advise whether defect covered by statutory warranty

322.(1) This section appliesif adefect notice is given, and the vehicleis
delivered, under section 320.

(2) Thewarrantor must advise the buyer in writing (“ warranty advice”)
whether the warrantor accepts or refuses to accept that the defect is covered
by the statutory warranty.

(3) If the warrantor fails to give the warranty advice within 5 business
days after receiving the defect notice and delivery of the vehicle, the
warrantor is taken to have given awarranty advice accepting that the defect
Is covered by the statutory warranty.

(4) In this section—

“business day”, in relation to the giving of a warranty advice by a
warrantor, means a day, other than Sunday or a public holiday, when
the warrantor’ s place of businessis open for business.
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Warrantor’sobligation to repair defects

323.(1) If the warrantor accepts that the defect is covered by the statutory
warranty, the warrantor must repair the defect at the warrantor’ s expense.

(2) The warrantor must ensure that the defect is repaired within 14 days
after the warrantor accepts that the defect is covered by the statutory
warranty (the “repair period”), unless the warrantor has a reasonable
excuse.

Maximum penalty—200 penalty units.

(3) If the warrantor nominates someone else to repair the vehicle, the
warrantor must advise the buyer of the other person’s name and the address
where the defect isto be repaired.

(4) The warrantor is taken to have repaired the defect if the part of the
vehicle affected by the defect is repaired so that it can be reasonably relied
on to perform its intended function.

(5) The warrantor’s obligation to repair the defect under this section
continues even though the warrantor is no longer carrying on the business,
or performing the activities, of amotor dealer or auctioneer.

Warrantor’sfailureto repair

324.(1) This section applies if the warrantor has by warranty advice or
otherwise—

() refused to accept that the defect is covered by the statutory
warranty; or

(b) accepted that the defect is covered by the statutory warranty but—
(i) failedto repair adefect within the repair period; or

(ii) failed to repair the defect so that the defective part can be
reasonably relied on to perform its intended function.

(2) The buyer may apply to a small claims tribunal for an order under
this section.

(3 A smal clams tribunal may, in addition to the orders it is
empowered to make under the Small Claims Tribunals Act 1973,
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section 20,105 make the following orders—

(@) an order that the defect is or is not a defect covered by the
statutory warranty;

(b) an order extending the warranty period for the warranted vehicle
to a specified date;

(c) an order declaring the warranted vehicle is covered by the
statutory warranty until a specified date.

(4) Also, the tribunal may make an order that the warrantor pay to the
buyer a stated amount the tribunal decidesis the reasonable cost of having a
defect repaired if—

(@) the warrantor has, by warranty advice or otherwise, refused to
accept that the defect is covered by the statutory warranty; and
(b) thebuyer has had the defect repaired by another person; and

(c) thetribunal decidesthat the defect was one to which the statutory
warranty applied.

(5) The small claims tribunal may make an order under subsection (3)(b)
or (c) only if it is satisfied—

() the vehicle was not able to be used by the buyer for a period
during the warranty period; and

(b) the period from which the order is to be effective to the date the
warranty period isto end, and the period during which the vehicle
was able to be used by the buyer, taken together, are not more
than—

(i) for aclassA warranted vehicle—3 months; or
(ii) for aclass B warranted vehicle—1 month.

(6) If, after the matter is heard by a small claims tribunal, an order is
made by the tribunal in the buyer’ s favour and the warrantor contravenes the
order, the contravention is a ground for starting disciplinary proceedings
under section 496.106

105 gmall Claims Tribunals Act 1973, section 20 (Orders of tribunals)
106 Section 496 (Grounds for starting disciplinary proceedings)



s325 223 s326
Property Agents and Motor Dealers No. 62, 2000

(7) Subsection (6) does not limit any right the buyer may have to enforce
the order.

Applicationsfor morethan prescribed amount
325.(1) This section appliesif—

(@) an application under section 324 may be made to a small claims
tribunal; and

(b) the application seeks the payment of an amount (“application
amount” ) greater than the prescribed amount.

(2) Inaprovision of this part about the application—

(@) areferencetoasmall clamstribunal istakento beareferencetoa
court having jurisdiction for the recovery of a debt equa to the
application amount; and

(b) the provision applies with necessary changes as if the small
clamstribunal were the court.

(3) In this section—

“prescribed amount” has the meaning given by the Small Claims
Tribunals Act 1973, section 4.

PART 6—GENERAL

Registered office
326. A motor dedler’s“registered office” is—
(@) for amotor dealer who isaprincipal licensee—

(i) theplacethe dealer specifiesin the dealer’ s application for a
motor dealer’s licence as the dealer’s principal place of
business; or

(if) another place notified to the chief executive by the motor
dealer in the approved form as the dealer’ s principal place of
business; and
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(b)

for amotor dealer who is an employed licensee—

(i) theplacethe dealer specifiesin the dealer’ s application for a
motor deder’ slicence asthe dealer’ s business address; or

(ii) another place notified to the chief executive by the dealer in
the approved form as the dealer’ s business address.

Motor dealer must notify chief executive of changein place of business

etc.

327.(1) A motor dedler who isaprincipal licensee must—

(@

(b)

(©)

notify the chief executive in the approved form of any changein
the dedler’s principal place of business within 14 days after the
change; and

notify the chief executive in the approved form of the closure of
any place where the dealer carries on business within 14 days
after the closure; and

notify the chief executive in the approved form of the opening of
any place where the dealer carries on business within 14 days
after the opening.

Maximum penalty—200 penalty units.

(2) A motor dealer who is an employed licensee must notify the chief
executive in the approved form of any change in the dealer’s business
address within 14 days after the change.

Maximum penalty—200 penalty units.

Display and publication of licensee’s name

328.(1) A motor dealer who is a principal licensee must display at each
place the motor dealer carries on business, in the way that may be
prescribed under a regulation—

(@
(b)

the deder’ sname; and

if the dealer is not the person in charge of the dealer’ s business at
the place, the name of the motor dealer who is in charge at the
place; and
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(c) theother particularsthat may be prescribed under aregulation.
Maximum penalty—2100 penalty units.

(2) A motor dealer must not publish in a newspaper or elsewhere an
advertisement for the dealer’ s business without stating in the advertisement
the particulars that may be prescribed under aregulation.

Maximum penalty—2100 penalty units.

Principal licenseeto keep employment register

329.(1) A motor dealer who isaprincipal licensee must keep aregister of
employees (“employment register”) at each place where the licensee
carries on business.

Maximum penalty—200 penalty units.

(2) The motor dealer must enter, and keep entered, in the employment
register—

(@) thename, and the other particularsthat may be prescribed under a
regulation, of each person (“ employee’) who is employed as an
employed licensee or motor salesperson at the place; and

(b) if the employee is a motor salesperson, the activities the
salesperson is authorised to perform for the dealer during the
salesperson’ s employment by the motor dealer.

Maximum penalty—200 penalty units.
Note—

The motor dealer must give the salesperson a statement clearly specifying the
salesperson’s activities under section 281 (Motor dealer must give salespersons
employment authority).

(3) The motor dealer must—

() enter the particulars about each employee, and for each motor
salesperson, the activities the salesperson is authorised to
perform, immediately after the employee is employed at the place;
and

(b) if there is a change in an employee’s particulars or activities,
correct the entry in the way prescribed under a regulation
immediately after the change.
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Maximum penalty—200 penalty units.
(4) Theform of the register may be prescribed under aregulation.

Motor dealer to keep transactionsregister

330.(1) A motor dealer must keep, at each place the motor dealer carries
on business, aregister of transactions (“transactionsregister”).

Maximum penalty—200 penalty units or 1 year’ simprisonment.

(2) The motor dealer must enter, and keep entered, in the transactions
register the particulars that may be prescribed under a regulation for each
transaction entered into in the course of business within 24 hours after the
transaction is completed.

Maximum penalty—200 penalty unitsor 1 year’simprisonment.
(3) Theform of the register may be prescribed under aregulation.

(4) If the register is kept in electronic form, the motor dealer is taken to
comply with subsection (1) if information in the register can be accessed
electronically and as hard copy from the place of business.

(5) In this section—
“motor dealer” —

(@ means a motor dealer who is a principal licensee or a person in
charge of alicensee’ sbusiness at a place; but

(b) does not include a motor dealer whose licence is conditioned to
allow the dealer to perform only the activity of negotiating, under
a consultancy arrangement, for a person who is not a motor dealer
or auctioneer for the purchase of a motor vehicle for the person.

“transaction” means any of the following—
(@ asde
(b) apurchase;
(c) accepting adeposit;
(d) giving an option to purchase;
(e) accepting atrade-in;
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(f) accepting amotor vehicle for sale on consignment;

(g) atransfer of a motor vehicle from 1 place of business to another
place of business.

Motor dealer to obtain statement from sdller of vehicle

331.(1) A motor dealer must, when buying a motor vehicle or accepting
a motor vehicle for sale on consignment from a person (“seler”) in the
course of carrying on the motor dealer’s business, obtain from the seller a
statement, signed by the seller, stating the particulars about the seller and the
vehicle that may be prescribed under aregulation.

Maximum penalty—200 penalty units.
(2) The motor dealer must—

(@) keep a copy of the statement at the motor dealer’'s place of
business; and

(b) giveacopy tothesdler; and

(c) make acopy available for immediate inspection by an inspector
who asks to seeit.

Maximum penalty—200 penalty units.
(3) This section does not apply if the seller is—
(@) afinancier of the business of the motor dealer; or
(b) another motor dealer or auctioneer.

Motor dealer to give statement to buyer of vehicle

332.(1) A motor dealer must, when selling a motor vehicle, including
when selling on consignment, to a person (“buyer”), give to the buyer a
statement, signed by the motor dealer, stating the particulars about the
vehicle's owner immediately before the sale and the vehicle that may be
prescribed under aregulation.

Maximum penalty—200 penalty units.
(2) The motor dealer must—
(@) keep a copy of the statement at the motor deder’s place of
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business; and
(b) give acopy of the statement to the buyer immediately after it is
signed; and

(c) make a copy available for immediate inspection by an inspector
who asks to seeiit.

Maximum penalty—200 penalty units.

(3) Nothing in this section prevents the statement being contained in the
contract for sale of the vehicle.

Contract of sale

333.(1) A motor dealer must ensure that a contract for the sale of amotor
vehicle by the motor dealer—

(& isinwriting; and

(b) containsthe particulars that may be prescribed under a regulation
in the way prescribed under the regulation.

Maximum penalty—200 penalty units.
(2) The motor dealer must—

(@) give 1 copy of the contract to each other person signing the
contract immediately after it is signed; and

(b) make a copy available for immediate inspection by an inspector
who asks to seeiit.

Maximum penalty—200 penalty units.

(3) A contract for the sale of amotor vehicle by amotor dealer that is not
inwriting is not enforceable against the buyer of the motor vehicle.
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PART 7—OFFENCES

Acting as motor dealer

334.(1) A person must not carry on the business of a motor dealer
unless—

() the person holds amotor dealer’ s licence; and

(b) the activities performed in the carrying on of business as a motor
dealer are authorised under the person’s licence.

Maximum penalty—200 penalty units or 2 years imprisonment.

(2) Without limiting the ways a person may carry on the business of a
motor dealer, a person “carries on business’ as a motor dealer if the
person—

(@) advertises or notifies or states that the person carries on the
business of motor dealing, either generally or in relation to a
single transaction; or

(b) in any way holds out as being ready to carry on the business of
motor dealing, either generally or in relation to a single
transaction.

(3) This section does not apply to a person who carries on a business that
Is primarily concerned with the hiring out or leasing of motor vehicles.

Pretending to be motor salesperson

335. A person must not hold out that the person is a motor salesperson
unless the person holds aregistration certificate as a motor salesperson.

Maximum penalty—200 penalty units.

Motor dealer must not act for morethan 1 party

336.(1) A motor dealer must not act for more than 1 party to a
transaction.

Maximum penalty—200 penalty units.
(2) If the motor dealer acts for more than 1 party to a transaction, an



s 337 230 s338
Property Agents and Motor Dealers No. 62, 2000

appointment to act for a party to the transaction is ineffective from the time
it is made.

Production of licence

337. A motor dealer must, if asked by a person with whom the dealer is
dealing, produce the dealer’ s licence for inspection by the person.

Maximum penalty—2100 penalty units.

Employment of personsin motor dealer business

338.(1) A motor dealer must not employ, as a motor salesperson, a
person the motor dealer knows, or ought to know, does not hold a
registration certificate as amotor salesperson.

Maximum penalty—200 penalty units.

(2) A principal licensee who is an individual and carries on the business
of a motor dealer must not employ, as a registered employee for the
business, himself or herself or another individual with whom the principal
licensee carries on business as amotor dedler.

Maximum penalty—200 penalty units.

(3) A principal licensee that is a corporation and carries on business as a
motor dealer must not employ an executive officer of the corporation as a
motor salesperson for the business.

Maximum penalty—

(@ for anindividua guilty under chapter 2 of the Criminal Code of
an offence or for section 591107—200 penalty units; or

(b) for acorporation—21 000 penalty units.

107 Section 591 (Executive officers must ensure corporation complies with Act)
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CHAPTER 10—COMMERCIAL AGENTS

PART 1—COMMERCIAL AGENT’S
AUTHORISATION AND RESPONSIBILITIES

Division 1—Commercial agent’slicence

What a commer cial agent’slicence authorises

339.(1) A commercial agent’ s licence authorises the holder of the licence
(“commercial agent”) to perform the following activities as an agent for
others for reward—

(@) tofind, or repossess, for a person any goods or chattels that the
person is entitled to repossess under an agreement;

(b) tocollect, or request payment of, debts;
(c) toserveany writ, claim, application, summons or other process.

(2) A commercial agent may perform the activitiesin the carrying on of a
business, either alone or with others, or as an employee of someone else.

Divison 2—Responsibilities of personsin charge of a licensee's
business for commercial subagents

Responsibility for acts and omissions of commer cial subagent

340.(1) A commercial agent who is a principal licensee must take
reasonable steps to ensure each commercia subagent employed by the agent
is properly supervised, acts only within the scope of the subagent’s
employment authority under section 341 and complies with this Act.

(2) A commercial agent who is an employed licensee in charge of a
commercial agent’ s business at a place must take reasonabl e steps to ensure
each commercial subagent employed at the place is properly supervised,
acts only within the scope of the subagent’s employment authority under
section 341 and complies with this Act.
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(3) A commercial agent who fails to comply with subsection (1) or (2) is
liable to disciplinary action under chapter 14, part 3.108

Commercial agent must give commer cial subagents employment
authority

341. Immediately after a commercia agent starts to employ a
commercial subagent, the agent must give the subagent a statement
(“employment authority”) clearly specifying the activities of acommercial
agent the subagent is authorised by the agent to perform for the agent during
the subagent’ s employment by the agent.

Maximum penalty—200 penalty units.

PART 2—CONDUCT PROVISIONS

Division 1—Carrying on business

Carrying on of businessunder commer cial agent’slicence

342. An individual who carries on the business of a commercial agent
with othersis not required to hold acommercial agent’s licence if—

(@) at least 1 of the persons with whom the individual carries on
business is acommercia agent; and

(b) the individual does not perform the activities of a commercial
agent; and

(c) theindividua isasuitable person to hold alicence.

Licenseeto bein charge of commercial agent’sbusiness at a place
343.(1) A commercia agent who isan individual and aprincipal licensee

108 Chapter 14 (Claims against the fund and other proceedings), part 3 (Disciplinary
proceedings)
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must—

(@) be in charge of the agent’s business at the agent’s registered
office;109 and

(b) if the commercial agent has more than 1 place of business, ensure
that at each other place of business acommercial agent who isan
individua isin charge of the agent’ s business at the place.

Maximum penalty—200 penalty units.

(2) A commercia agent that is a corporation and a principal licensee
(“ corporate agent”) must ensure that—

(@ theindividual in charge of the corporate agent’s business at its
registered office isacommercia agent; and

(b) if the corporate agent has more than 1 place of business, at each
other place of business an individual who isacommercia agent is
in charge of the corporate agent’ s business at the place.

Maximum penalty—

(@ for anindividua guilty under chapter 2 of the Criminal Code of
an offence or for section 591110—200 penalty units; or

(b) for acorporation—1 000 penalty units.

(3) Anindividual must not bein charge of acommercia agent’s business
at more than 1 place.

Maximum penalty—200 penalty units.

Division 2—Appointment

Appointment of commercial agent

344.(1) A commercial agent who is asked by a person (“client”) to
perform an activity (“service”) for the client must not act for the client
unless the client appoints the agent in writing under this section.

109 See section 350 (Registered office).

110 Section 591 (Executive officers must ensure corporation complies with Act)
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Maximum penalty—200 penalty units.
(2) The appointment may be for the performance of—
() aparticular service (“single appointment”); or

() a number of services over a period (“continuing
appointment”).

(3) The appointment must—

() state the service to be performed by the commercial agent and
how it is to be performed; and
(b) state—
(i) the fees, charges and any commission payable for the
services, and
(if) the expenses, including travelling expenses, the commercial
agent is authorised to incur in connection with—
(A) for a single appointment—the performance of the
service; or
(B) for acontinuing appointment—the performance of each
service or category of service; and

(ii1) the source and the estimated amount or value of any rebate,
discount, commission or benefit that the commercia agent
may receive in relation to any expenses the commercial agent
is authorised to incur in connection with the performance of
the service; and

(iv) any condition, limitation or restriction on the performance of
the service; and

(c) state when the fees, charges and any commission for the service
become payable.

(4) A continuing appointment must state—
() the date the appointment ends; and

(b) the appointment may be revoked on the giving of 90 days notice,
or some lesser period (not less than 30 days) agreed by the
parties.

(5) The notice revoking a continuing appointment must be by signed
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writing given to the other party.

(6) The appointment must be signed and dated by the client and the
commercial agent or someone authorised or apparently authorised to sign
for the agent.

(7) The commercial agent must give a copy of the signed appointment to
theclient.

Maximum penalty for subsection (7)—200 penalty units.

Form of appointment

345.(1) The appointment must be in writing and contain any particulars
that may be prescribed under a regulation.

(2) An appointment that does not comply with subsection (1) is
ineffective from thetimeit is made.

Division 3—Recovery of expenses and costs

Restriction on remedy for reward or expense

346. A person is not entitled to sue for, or recover or retain, areward or
expense for the performance of an activity as a commercia agent unless, at
the time the activity was performed, the person—

(@ heldacommercia agent’slicence; and

(b) was authorised under the person’s licence to perform the activity;
and

(c) had been properly appointed under division 2111 by the person to
be charged with the reward or expense.

Recovery of costs of commercial agent

347.(1) A person must not recover or attempt to recover from a debtor
the costs or expenses of acommercial agent for—

111 Division 2 (Appointment)
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(@) collecting or attempting to collect a debt owed by the debtor; or

(b) repossessing or attempting to repossess goods or chattels from
the debtor.

Maximum penalty—200 penalty units.

(2) Subsection (1)(b) does not apply to prevent a person who appoints a
commercial agent to repossess goods or chattels from a debtor from
recovering the commercial agent’s costs and expenses if the person has a
right under an agreement with the debtor or otherwise to recover the costs or
expenses.

(3) Costs or expenses recovered in contravention of subsection (1) may
be recovered by the debtor as a debit.

(4) This section applies subject to the Consumer Credit Code.
(5) In this section—
“costs’ do not include—
() stamp duty; or

(b) legal costs fixed by, or payable under, rules of court or a court
order.

“debtor” includes a person from whom goods or chattels may be lawfully
repossessed.

Division 4—Code of conduct

Code of conduct

348. A regulation may prescribe a code of conduct about commercial
agency practice that may include the following—

(a) setting conduct standards for commercia agents and commercial
subagents,

(b) establishing principlesfor fair trading;
(c) providing for asystem of complaint resolution.
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Complaints about conduct

349.(1) A person aggrieved by the conduct of a commercial agent or
commercial subagent may complain in writing to the chief executive about
the conduct.

(2) Thechief executive may investigate the complaint and, if satisfied that
the code of conduct has been breached, take the action in relation to the
conduct allowed under this Act.

Note—

Breach of a code of conduct is a ground for starting disciplinary proceedings under
section 496 (Grounds for starting disciplinary proceedings).

(3) The investigation may take place and action may be taken against a
person who was a commercial agent or commercia subagent even though
the person complained about is no longer a commercial agent or
commercia subagent.

PART 3—GENERAL

Registered office

350. A commercial agent’s“registered office” is—

(@ foracommercia agent who isaprincipa licensee—

(i) the place the agent specifies in the agent’s application for a
commercial agent’s licence as the agent’s principal place of
business; or

(if) another place notified to the chief executive by the agent in
the approved form as the agent’ s principal place of business,
and

(b) for acommercia agent who isan employed licensee—

(i) the place the agent specifies in the agent’s application for a
commercial agent’s licence as the agent’ s business address;
or

(it) another place notified to the chief executive by the agent in
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the approved form as the agent’ s business address.

Commercial agent must notify chief executive of changein place of
business etc.

351.(1) A commercial agent who isaprincipal licensee must—

(8 notify the chief executive in the approved form of any changein
the agent’s principal place of business within 14 days after the
change; and

(b) notify the chief executive in the approved form of the closure of
any place where the agent carries on business within 14 days after
the closure; and

(c) notify the chief executive in the approved form of the opening of
any place where the agent carries on business within 14 days after
the opening.

Maximum penalty—200 penalty units.

(2) A commercial agent who is an employed licensee must notify the
chief executive in the approved form of any change in the agent’s business
address within 14 days after the change.

Maximum penalty—200 penalty units.

Display and publication of licensee’s name

352.(1) A commercia agent who is a principal licensee must display at
each place the commercial agent carries on business, in the way that may be
prescribed under a regul ation—

(@) theagent’s name; and

(b) if the agent is not the person in charge of the agent’s business at
the place, the name of the commercia agent who is in charge of
the agent’ s business at the place; and

(c) theother particulars that may be prescribed under aregulation.
Maximum penalty—2100 penalty units.

(2) A commercia agent must not publish in a newspaper or elsewhere an
advertisement for the agent’s business without stating in the advertisement
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the particulars that may be prescribed under aregulation.
Maximum penalty—2100 penalty units.

Principal licensee must keep employment register

353.(1) A commercia agent who is a principal licensee must keep a
register (“employment register”) at each place where the licensee carries
on business.

Maximum penalty—200 penalty units.
(2) The commercial agent must enter, and keep entered, in the
employment register—

(@) thename, and the other particularsthat may be prescribed under a
regulation, of each person (*employee’) who is employed as a
commercial agent or commercia subagent at the place; and

(b) if the employee is a commercial subagent, the activities the
subagent is authorised to perform for the agent during the
subagent’ s employment by the agent.

Maximum penalty—200 penalty units.
Note—

The commercial agent must give the employee a statement clearly specifying the
employee’s activities under section 341 (Commercia agent must give commercia
subagents employment authority).

(3) The commercia agent must—

(@) enter the particulars about each employee, and for each
commercia subagent, the activities the subagent is authorised to
perform, immediately after the employee is employed at the place;
and

(b) if there is a change in an employee's particulars or activities,
correct the entry in the way prescribed under a regulation
immediately after the change.

Maximum penalty—200 penalty units.
(4) Theform of the register may be prescribed under aregulation.
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PART 4—OFFENCES

Acting as commer cial agent

354.(1) A person must not, as an agent for someone else for reward,
perform an activity that may be done under the authority of a commercial
agent’ s licence unless the person—

(@ holds a commercia agent’s licence and the performance of the
activity isauthorised under the person’slicence; or

(b) is otherwise permitted under this or another Act to perform the
activity.
Maximum penalty—200 penalty units or 2 years imprisonment.
(2) A person must not act as acommercial agent unless—

(@) the person holds acommercial agent’s licence and the act is done
under the authority of the person’slicence; or

(b) theact isotherwise permitted under this or another Act.
Maximum penalty—200 penalty units or 2 years imprisonment.

(3) Without limiting the ways a person may act as acommercia agent, a
person “acts’ asacommercia agent if the person—

(@) performsan activity mentioned in section 339(1);112 or
(b) advertises, notifies or states that the person—
(i) performsan activity mentioned in section 339(1); or
(it) iswilling to perform an activity mentioned in section 339(1);
or

() in any way holds out as being ready to perform an activity
mentioned in section 339(1).

(4) However—

(8) a person does not act as a commercial agent only because the
person requests, by telephone, payment of a debt for a
commercia agent as an employee of the agent if the request is

112 Section 339 (What a commercial agent’s licence authorises)
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made under the supervision of the agent; and

(b) a lawyer does not act as a commercial agent only because the
lawyer collects debts in the lawyer’'s practice if the lawyer
complies with the requirements of the Trust Accounts Act 1973 in
relation to the debts.

Pretending to be commer cial subagent

355.(1) A person must not hold out that the person is a commercia
subagent unless the person holds a registration certificate as a commercial
subagent.

Maximum penalty—200 penalty units.

(2) A person does not act as a commercial subagent only because the
persons requests, by telephone, payment of a debt for acommercia agent as
an employee of the agent if the request is made under the supervision of the

agent.

Commercial agent must not act for morethan 1 party

356.(1) A commercial agent who is appointed to perform an activity for a
person (“client”) in relation to another person must not accept appointment
from the other person to perform an activity while the agent continues to act
for the client in relation to the other person.

Maximum penalty—200 penalty units.

(2) Subsection (1) does not apply if the commercial agent acts for more
than 1 party in relation to a debt agreement under the Bankruptcy Act 1966
(Cwilth), part IX.

Production of licence

357. A commercial agent must, if asked by a person with whom the
agent is dealing, produce the agent’ s licence for inspection by the person.

Maximum penalty—2100 penalty units.
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Employment of personsin commercial agent’s business

358.(1) A commercial agent must not employ, as a commercia
subagent, a person the commercial agent knows, or ought to know, does not
hold aregistration certificate as a commercial subagent.

Maximum penalty—200 penalty units.

(2) A principal licensee who is an individual and carries on the business
of a commercial agent must not employ, as a commercial subagent for the
business, himself or herself or another individual with whom the principal
licensee carries on business as a commercial agent.

Maximum penalty—200 penalty units.

(3) A principal licensee that is a corporation and carries on business as a
commercia agent must not employ an executive officer of the corporation
asacommercia subagent for the business.

Maximum penalty—

(@ for anindividua guilty under chapter 2 of the Criminal Code of
an offence or for section 591113—200 penalty units; or

(b) for acorporation—21 000 penalty units.

Licence not to be used improperly
359.(1) A commercial agent or subagent must not—

(@) represent that the person’s commercial agent’s licence or
registration certificate entitles the person to exercise a power the
person may not lawfully exercise; or

(b) use the person’s licence or certificate to exercise a power the
person may not lawfully exercise.

Maximum penalty—200 penalty unitsor 1 year’simprisonment.
(2) In this section—

“represent” includes suggest and imply.

“use” includes attempt to use.

113 Section 591 (Executive officers must ensure corporation complies with Act)
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Unlawful entry

360. A commercial agent or subagent must not, when performing the
activities of a commercial agent, enter any premises without lawful
authority.

Maximum penalty—200 penalty unitsor 1 year’simprisonment.

Misrepresentation

361.(1) A commercial agent or subagent must not by any false or
misleading representation induce a person to enter into an arrangement for
the payment of a debt.

Maximum penalty—200 penalty units or 2 years imprisonment.
(2) In this section—

“false or misleading”, in relation to a representation, includes the wilful
concealment of a materia fact in the representation.

“induce’ includes attempt to induce.

I mper sonating commer cial agents

362.(1) A creditor, when dealing with a person for payment of a debt,
must not use any name, description, document or device intended to make
the person believe that the person is not dealing directly with the creditor,
but with acommercia agent acting on the creditor’ s behalf.

Maximum penalty—200 penalty units or 2 years imprisonment.

(2) A commercial agent must not give any document to a creditor to
enable the creditor to make a third person believe that the third person is
dealing directly with the commercia agent.

Maximum penalty—200 penalty units or 2 years imprisonment.

Example for subsection (2)—
Commercial agent’s letterhead or stationery.
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CHAPTER 11—RESIDENTIAL PROPERTY SALES

PART 1—PRELIMINARY

Purposes of ch 11
363. The purposes of this chapter are—

() to give persons who enter into relevant contracts a cooling-off
period; and

(b) to require all contracts for the sale of residential property in
Queendand to include consumer protection information,
including a statement about whether or not the contract is subject
to acooling-off period.

Definitionsfor ch 11
364. In this chapter—

“business day” means a day other than a Saturday, Sunday or public
holiday.

“contract” means a contract to buy residential property in Queensland.

“cooling-off period”, for arelevant contract, means a period of 5 business
days—

() starting on the day the buyer under the contract is bound by the
contract or, if the buyer is bound by the contract on a day other
than a business day, the first business day after the day the buyer
is bound by the contract; and

(b) ending at 5 p.m. on the fifth business day.

“property information session” means a presentation (however
described) given to 1 or more persons that has as a significant purpose
the purchase of residentia property in Queensland by 1 or more
persons attending the presentation.

“relevant contract” means a contract to buy residential property in
Queendand that arises out of an unsolicited invitation to attend a
property information session.
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“termination penalty”, in relation to arelevant contract, means an amount
egual to 0.25% of the purchase price under the contract.

“war ning statement” see section 366(1).

When buyer isbound under a relevant contract

365. A buyer isbound under arelevant contract when the buyer givesthe
seller under the contract or the seller’ s agent—

(@) acopy of the contract signed by both the buyer and the seller; and

(b) a notice in the approved form signed and dated by the seller
declaring the date on which the seller signed the contract.

PART 2—WARNING STATEMENTS

War ning statement to be attached to contract

366.(1) A contract for the sale of residential property in Queensland must
have attached, as its first or top sheet, a statement in the approved form
(“warning statement”) containing the information mentioned in
subsection (3) or (4).

(2) The seller of the property or a person acting for the seller who
prepares a contract for the sale of residential property in Queensland
commits an offence if the seller or person prepares a contract that does not
comply with subsection (1).

Maximum penalty—200 penalty units.

(3) Thewarning statement for arelevant contract must state the following
information—

() thecontract is subject to a cooling-off period;
(b) when the cooling-off period starts and ends;

(c) arecommendation that the buyer seek independent legal advice
about the contract before the cooling-off period ends;

(d) what will happen if the buyer terminates the contract before the
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cooling-off period ends;

(e) theamount or the percentage of the purchase price that will not be
refunded from the deposit if the contract is terminated before the
cooling-off period ends;

(f) if the seller under the contract is a property developer, that a
person who suffers financial loss because of, or arising out of, the
person’s dealings with a property developer or the property
developer’s employees can not make a claim against the claim
fund.

(4) The warning statement for a contract that is not a relevant contract
must state the following—

(&) thecontract isnot subject to a cooling-off period;

(b) arecommendation that the buyer seek independent legal advice
about the contract before signing the contract;

(c) if the seller under the contract is a property developer, that a
person who suffers financial 1oss because of, or arising out of, the
person’s dealings with a property developer or the property
developer’s employees can not make a claim against the claim
fund.

(5) A statement purporting to be a warning statement is of no effect
unless—

(@) beforethe contract is signed by the buyer, the statement is signed
and dated before a witness by—

(i) the seller of the property or someone acting for the seller;
and

(it) thebuyer; and

(b) thewords on the statement are presented in substantially the same
way as the words are presented on the approved form.

Example for subsection (5)(b)—

If words on the approved form are presented in 14 point font, the words on
the warning statement must also be presented in 14 point font.
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Buyer’srightsif warning statement not given

367.(1) This section applies to a contract to which a warning statement
must be attached.

(2) If awarning statement is not attached to the contract or is of no effect
under section 366(5), the buyer under the contract may terminate the
contract at any time before the contract settles by giving signed, dated notice
of termination to the seller or the seller’ s agent.

(3) The notice of termination must state that the contract is terminated
under this section.

(4) If the contract is terminated, the seller must, within 14 days after the
termination, refund any deposit paid under the contract to the buyer.

Maximum penalty—200 penalty units.

(5) If the contract is terminated, the seller and the person acting for the
seller who prepared the contract are liable to the buyer for the buyer's
reasonable legal and other expenses incurred by the buyer in relation to the
contract after the buyer signed the contract.

(6) If more than 1 person is liable to reimburse the buyer, the liability of
the personsisjoint and several.

(7) An amount payable to the buyer under this section is recoverable as a
debt.

PART 3—COOLING-OFF PERIOD

Terminating contract during cooling-off period

368.(1) A buyer under a relevant contract who has not waived the
cooling-off period for the contract may terminate the contract at any time
before the cooling-off period ends by giving a signed, dated notice to the
sdller or the seller’ s agent indicating that the buyer terminates the contract.

(2) If notice of termination is given under subsection (1), the contract is at
an end.

(3) The seller must, within 14 days after the contract is terminated, refund
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any deposit paid under the contract to the buyer less the amount of the
termination penalty.

Maximum penalty—200 penalty units.

(4) An amount payable to the buyer under subsection (3) is recoverable
as adebt.

Waiving cooling-off period

369.(1) A buyer who proposes to enter into a relevant contract may
waive the cooling-off period for the contract by giving the seller under the
proposed contract or the seller’ s agent alawyer’ s certificate in the approved
form.

(2) The buyer may waive the cooling-off period only if the certificate is
given to the seller or the seller’s agent before the buyer is bound by the
contract.

(3) The lawyer’s certificate must be signed and dated by the lawyer
giving the certificate and must state the following—

(@) thelawyer isindependent of the seller and the seller’s agents and
has no business, family or other relationship with the seller or the
seller’ s agent;

(b) thelawyer has explained to the buyer—
(i) theeffect of the contract; and
(if) the purpose and nature of the certificate; and

(iii) thelegal effect of the buyer giving the certificate to the seller
or the seller’ s agent.

Shortening cooling-off period

370.(1) A buyer under a relevant contract may shorten the cooling-off
period for the contract by giving the seller under the contract or the seller’s

agent alawyer’s certificate in the approved form.

(2) The lawyer’s certificate must be signed and dated by the lawyer
giving the certificate and must state the following—

(@) thelawyer isindependent of the seller and the seller’s agents and



s371 249 s371
Property Agents and Motor Dealers No. 62, 2000

has no business, family or other relationship with the seller or the
seller’ s agent;

(b) thelawyer has explained to the buyer—
(i) theeffect of the contract; and
(if) the purpose and nature of the certificate; and

(i) thelegal effect of the buyer giving the certificate to the seller
or the seller’ s agent.

(3) The giving of alawyer’s certificate under this section is effective to
shorten the period to 5 p.m. (or another stated time) on the day stated in the
certificate.

PART 4—ACCOUNTING REQUIREMENTS FOR
RELEVANT CONTRACTS

Application of pt 4
371. This part appliesif—
() thesdler under arelevant contract is a property developer; and

(b) arelevant contract provides for the payment by the buyer under
the contract of an amount (“part payment”) for the purchase of
property; and

(c) thebuyer isnot entitled under the contract to receive aregistrable
instrument of transfer of the property in exchange for the part
payment.

Example of part payment—
A deposit payable under the contract.
Note—

A real estate agent is required to deal with part payments under chapter 12,
part 1.114

114 Chapter 12 (Accounts and funds), part 1 (Trust accounts)
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Part payments must be paid to particular persons
372.(1) The part payment must be paid directly to—
() thepublic trustee; or

(b) asolicitor whose name is on the roll of solicitors of the Supreme
Court and who practises as a solicitor in Queensland; or

(c) ared estate agent;
within 3 business days after the amount is paid by the buyer.

(2) If the property developer or a property developer director conducting
the business of the property developer receives a part payment and fails to
comply with subsection (1), the developer or director commits an offence.

Maximum penalty—200 penalty unitsor 1 year’simprisonment.

(3) A provision of the relevant contract isvoid if it provides for payment
of the part payment other than in accordance with subsection (1).

(4) A provision of an instrument made in connection with the relevant
contract isvoid if it provides for payment of the part payment other than in
accordance with subsection (1).

Part payment to be held in trust
373.(1) The part payment must be held—

(@) if the part payment is paid to the public trustee, by the public
trustee in a trust account kept for the purposes of this Act by the
public trustee; or

(b) if the part payment is paid to an individual, by the individual in a
trust account kept for the purposes of this Act by—
(i) theindividud; or

(if) if the individual is a member of a firm or partnership, the
firm or partnership of which the individual is amember.

(2) The part payment must be dealt with by the public trustee, individual,
firm or partnership in accordance with the law governing the operation of
the public trustee’s, individua’s, firm’s or partnership’ s trust account.



s374 251 s375
Property Agents and Motor Dealers No. 62, 2000

CHAPTER 12—ACCOUNTS AND FUNDS

PART 1—TRUST ACCOUNTS

Division 1—Application of pt 1

Pt 1 appliesonly to principal licensees

374. This part appliesto principal licensees, other than aprincipal licensee
who is aproperty developer.

Division 2—Opening trust accounts

Notice befor e opening account

375.(1) Before opening a general trust account or special trust account, a
licensee must give the chief executive written notice stating—

(8 thelicensee sintention to open the account; and

(b) for a general trust account, the office or branch of an approved
financial ingtitution within the State where the licensee proposesto
open the account; and

(c) for a special trust account, the office or branch of a financial
institution within the State where the licensee proposes to open the
account; and

(d) whether the account isto be ageneral trust account or special trust
account.

Maximum penalty—200 penalty units.
Note—

A specia trust account is a trust account created under section 380 in which an
amount is held for investment at the direction of both parties to the sale.

(2) The chief executive must give the licensee awritten acknowledgment
of the notice.

(3) Before opening the account, the licensee must give the manager or
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other officer in charge of the institution’s office or branch a copy of the chief
executive' s acknowledgment.

Maximum penalty for subsection (3)—200 penalty units.

Account’sname

376.(1) The licensee opening ageneral trust account must ensure that the
account’ s name includes the words ‘ general trust account’.

Maximum penalty—200 penalty units.

(2) The licensee opening a specia trust account must ensure that the
account’ s name includes the words ‘ special trust account’.

Maximum penalty—200 penalty units.

Notice of account’s opening, closing or name change

377.(2) A licensee must immediately give the chief executive written
noticeif the licensee—

(@) opensageneral trust account or special trust account; or

(b) changes the name of a general trust account or special trust
account; or

(c) closesageneral trust account or specia trust account.
Maximum penalty—200 penalty units.
(2) The written notice must include—

(@) the name of the financia institution where the account is or was
kept; and

(b) the account name; and
(c) theidentifying number of the financial institution;115 and
(d) thetrust account number.

115 Thisis commonly referred to as the bank state branch number.
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Division 3—Dealing with trust money

Subdivision 1—Paymentsto trust accounts

Application

378.(1) Sections 379 and 380 apply if an amount is received by a
licensee—

(a) for atransaction; or
(b) with awritten direction for its use.
Example of paragraph (b)—

An amount received by a real estate agent with a written direction to use it for
advertising or marketing by the agent or another person.

(2) In this section—
“amount” , received by alicensee for atransaction—
(&) includes deposit and purchase monies for the transaction; but

(b) does not include an amount payable to the licensee in relation to
the transaction in refund of an expense the licensee was authorised
to incur and did incur and for which the licensee holds a receipt.

Dealing with amount on receipt
379. A licensee must, immediately on receiving the amount—
() pay it to the licensee’ s general trust account; or
(b) if section 380(1) applies, invest it under section 380(2).
Example of paragraph (a)—

A licensee who collects an amount of rent for a property owner must pay the
amount to the licensee's general trust account before the money can be paid to the
owner.

Maximum penalty—200 penalty units or 3 years imprisonment.
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I nvestments
380.(1) A licensee may invest the amount under subsection (2) if—
(a) thelicensee receivesthe amount for asale; and
(b) thesaeisto becompleted on aday that is—

(i) stated inthe contract or ascertainable on the day the contract
is entered into; and

(it) more than 60 days after the amount is received; and

(c) theamount isreceived with adirection from all partiesto the sale
that it be invested.

(2) The licensee must pay the amount as required by the direction to a
special trust account with abranch of afinancial institution within the State
operated for the investment of the amount.

Maximum penaty for subsection (2)—200 penalty units or 3 years
imprisonment.

No other paymentsto trust account

381.(1) A licensee must not pay to atrust account an amount other than
an amount that must be paid to the account under section 379 or 380.

Maximum penalty—200 penalty unitsor 1 year’simprisonment.

(2) However, if the licensee receives an amount consisting of trust
money and other money (“non-trust money”) that can not be divided, the
licensee must—

(@) pay the whole amount to the licensee’ s general trust account; and

(b) draw the non-trust money from the account within 14 days after
the money becomes available for drawing.

Example of amount consisting of trust money and non-trust money—

A real estate agent receives a single cheque for rent and services provided by the
licensee, including, for example, television rental.

Maximum penalty—200 penalty unitsor 1 year’simprisonment.
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Multiplelicence holders

382. A licensee who holds more than 1 licence is not required to keep a
general trust account for each licence.

Trust money not availableto licensee' s creditors

383. An amount paid, or required to be paid, to atrust account under this
division can not be—

(@) used for payment of the debt of acreditor of alicensee; or

(b) attached or taken in execution under a court order or process by a
creditor.

Subdivision 2—Payments from trust accounts

When payments may be made from trust accounts

384.(1) An amount paid to a trust account must be kept in the account
until itis paid out under thisAct.

Maximum penalty—200 penalty units or 3 years imprisonment.

(2) An amount may be paid from atrust account only in away permitted
under this Act.

Maximum penalty—200 penalty units or 3 years imprisonment.

Permitted drawings from trust accounts

385.(1) A licensee may draw an amount from the licensee’ strust account
to pay the licensee’ s transaction fee or transaction expensesin relation to a
transaction only if—

(@ the amount is drawn against the transaction fund for the
transaction; and

(b) thelicenseeis authorised to draw the amount under this section.

Maximum penalty—200 penalty units or 3 years imprisonment.
(2) The licensee is authorised—
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(@) todraw an amount from the transaction fund to pay atransaction
expense when the expense becomes payable; and

(b) when the transaction is finalised, to draw an amount from the
transaction fund that is equal to the difference between—

(i) thebaance of the transaction fund; and

(ii) thetotal of the licensee' stransaction fee and any outstanding
transaction expense;

to pay the person entitled to the amount or in accordance with the
person’ s written direction; and

(c) to draw the licensee’s transaction fee from the transaction fund
when the amount, if any, mentioned in paragraph (b) has been
paid and when the transaction is finalised.

(3) For subsection (2)(b) or (c), if a dispute about the transaction fund
arises, the transaction is not taken to be finalised until the licensee is
authorised to pay out the transaction fund under section 388.116

(4) The licensee must pay an amount mentioned in subsection (2)(b) to
the person entitled to it or in accordance with the person’s written
direction—

(@) if the person asks, in writing, for the balance—within 14 days
after receiving the request; or

(b) if the person has not asked, in writing, for the balance—within
42 days after the person first had the right to the balance.

Maximum penalty—200 penalty units or 3 years imprisonment.
(5) In this section—

“transaction expenses’ means the expenses the licensee is authorised to
Incur in connection with the performance of the licensee' sactivitiesfor
atransaction.

“transaction fee’” means the fees, charges and commission payable for the
performance of the licensee’ s activities for atransaction.

“transaction fund” meansthe amount held in alicensee’ strust account for
the transaction.

116 Section 388 (When amount in dispute may be paid)
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Subdivision 3—Other trust account obligations

Accounting to clients

386.(1) A licensee must account to the person (“client”) who appoints
the licensee to perform an activity for all amounts received in relation to a
transaction, including an amount mentioned in subsection (2)(c).

Maximum penalty—200 penalty units or 3 years imprisonment.
(2) The account must be in writing and state—
(@) theamountsreceived in relation to the transaction; and
(b) how the amounts were or are to be paid out; and

(c) thesource and the amount of any rebate, discount, commission or
benefit that the licensee received—

(i) inrelation to any expenses that the licensee incurred for the
person in connection with the performance of a service; or

(it) for referring the person to someone else for services in
connection with the transaction.

Maximum penalty—200 penalty units or 3 years imprisonment.
(3) Thelicensee must give the client the account—

(a) if theclient asks, inwriting, for the account—within 14 days after
receiving the request; or

(b) if the client has not asked, in writing, for the account—within
42 days after the transaction isfinalised.

Maximum penalty—200 penalty units or 3 years imprisonment.
Division 4—Disputes about trust money
Application of div 4

387.(1) Thisdivision appliesif—
(@ a licensee holds a transaction fund for a transaction under
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section 385;117 and

(b) before the transaction fund is paid out under section 385, the
licensee receives written notice from a party to the transaction that
ownership of the fund or part of the fund is in dispute (the
“amount in dispute”).

(2) In subsection (1)—

“party”, to atransaction, does not include alicensee acting for aparty to the
transaction.

When amount in dispute may be paid

388. The licensee must not pay out the amount in dispute unless the
licensee—

(a) receiveswritten notice—

(i) from al parties to the transaction stating the person who is
entitled to the amount in dispute; or

(i) alegal proceeding has been started in a court to decide who
is entitled to the amount in dispute; or

(b) paysthe amount under section 390(3).118
Maximum penalty—200 penalty units or 3 years imprisonment.

Where amount must be paid if notice given
389. The licensee must pay the amount in dispute immediately—

(&) if notice under 388(a)(i) is received—to the person stated to be
entitted to the amount or in accordance with the person’s
direction; or

(b) if notice under section 388(a)(ii) is received—to the court in
which the proceeding was started.

Maximum penalty—200 penalty units or 3 years imprisonment.

117 Section 385 (Permitted drawings from trust accounts)
118 Section 390 (Dealing with amount if no notice)
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Dealing with amount if no notice

390.(1) Thissection appliesif the licensee does not receive anotice under
section 388119 within 30 days after receiving notice of the dispute.

(2) The licensee must, within 7 days after the end of the 30 day period,
give al partiesto the transaction a written notice that—

(@) 30 days after the notice is given, the licensee will pay the amount
in dispute to a stated person who the licensee believesis entitled to
receive it if the licensee has not received a notice under
section 388; or

(b) the licensee can not decide who is entitled to the amount and is
keeping it inthe licensee’ strust account until the licenseereceives
notice under section 388.

Maximum penalty—200 penalty units or 3 years imprisonment.

(3) If thelicensee gives anotice under subsection (2)(a), the licensee may
pay the amount to the person stated in the notice if the licensee does not
receive a notice under section 388 within 30 days after the notice under
subsection (2)(a) is given.

PART 2—AUDIT REQUIREMENTS

Division 1—Preliminary

Definitionsfor pt 2
391. In this part—

“approved auditor” means a person who is approved by the chief
executive under section 394120 to audit the licensee’ s trust accounts.

“auditor” means an approved auditor or aqualified auditor.

119 Section 388 (When amount in dispute may be paid)
120 Section 394 (Chief executive to consider application)
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“qualified auditor” means a person who is—
(@) registered as an auditor under the Corporations Law; or

(b) a member of CPA Australia or the Ingtitute of Chartered
Accountantsin Austraia; or

(c) a member of the National Institute of Accountants who has
satisfactorily completed an auditing component of a course of
study in accountancy of at least 3 years duration at atertiary level
conducted by a prescribed university or other prescribed
institution under the Corporations Law, section 1280(2)(a)(ii).

Division 2—Provisions about auditors

Principal licensee must appoint auditor

392.(1) A principal licensee who isrequired under this Act to keep atrust
account must appoint an auditor to audit the trust accounts kept or to be kept
by the licensee under this Act.

Maximum penalty—200 penalty units or 1 year’simprisonment.

(2) If the licensee is unable to appoint a qualified auditor to audit the
licensee’' s trust accounts, the chief executive, if asked by the licensee, may
approve another person to audit the licensee' s trust accounts.

Application for approval as auditor

393.(1) A person may apply to the chief executive to be an approved
auditor for astated licensee.

(2) The application must—
(@) bemadein the approved form to the chief executive; and

(b) establish the person’s qualifications to be an approved auditor;
and

(c) beaccompanied by—

(i) arequest by the stated licensee that the person be approved
as the auditor to audit the licensee' s trust accounts; and
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(i) evidence that the person holds current professiona
indemnity insurance in an amount not less than the amount
prescribed under aregulation.

Chief executive to consider application

394.(1) The chief executive must consider the application and approve, or
refuse to approve, the person as an approved auditor for a stated licensee.

(2) The chief executive may approve the person as an approved auditor if
the chief executive is satisfied the person—

(a) isasuitable person to be an approved auditor; and

(b) hasat least adiplomalevd tertiary qualification in accounting with
an auditing component; and

(c) holds current professional indemnity insurance in an amount not
less than the amount prescribed under aregulation.

(3) The chief executive may approve a person who meets the
requirements of subsections (2)(a) and (c) but does not have the minimum
gualification mentioned in subsection (2)(b) if the chief executive is
satisfied—

() the personresidesin aremote locality; and
(b) the person has the necessary skills or experience and a sufficient

knowledge of this Act to perform the functions of an approved
auditor; and

(c) thereis no qualified auditor available to serve the needs of the
locdlity.

(4) If the chief executive decides to refuse to approve the person as an
approved auditor, the chief executive must give the person an information
notice within 14 days after the decision is made.

(5) A personisnot a“suitable person” for this section if the person—
(a) isaffected by bankruptcy action; or

(b) is a person who has been convicted of an indictable offence
involving dishonesty; or

(c) has been found gquilty of professonal misconduct or
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unprofessional conduct by CPA Austraia, the Institute of
Chartered Accountants in Australia or the National Institute of
Accountants.

When approval of person as approved auditor ends
395. The approval of a person as an approved auditor ends if—

(a) the person’s appointment to audit the trust accounts of the licensee
for whom the person is the approved auditor ends; or

(b) the person isno longer a suitable person under section 394; or

(c) the person no longer holds current professional indemnity
insurance in an amount not less than the amount prescribed under
aregulation; or

(d) the chief executive withdraws approval of the person as the
approved auditor for the licensee under section 398.121

Notice and evidence of auditor’s appointment
396.(1) This section appliesif—
(@) aprincipal licensee appoints an auditor; and

(b) the licensee has not already advised the chief executive of the
auditor’ s name and address under section 25.122

(2) The licensee must, within 1 month after the appointment, give the
chief executive—

(&) written notice of the auditor’s name and address; and
(b) evidence that the auditor has accepted the appointment.
Maximum penalty—200 penalty units.

121 Section 398 (Chief executive may withdraw approval as approved auditor)
122 Section 25 (Applicant intending to carry on business to advise name of auditor)
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Stepsto betaken if auditor’s appointment ends

397.(1) If alicensee’s auditor resigns or the licensee ends the auditor’s
appointment, both the auditor and the licensee must immediately notify the
chief executive of—

(a) theresignation or ending of the appointment; and
(b) thereasonsfor it.

(2) An auditor or licensee who is required to give the chief executive
notice under subsection (1) and failsto give the notice commits an offence.

Maximum penalty—200 penalty units.

(3) Thelicensee must appoint another auditor and, unlessthe licensee has
a reasonable excuse, within 1 month after the resignation or ending of the
appointment mentioned in subsection (1) takes effect, give the chief
executive—

(@) written notice of the auditor’s name and address; and
(b) evidence that the auditor has accepted the appointment.
Maximum penalty—200 penalty units.
(4) If alicensee’ s auditor dies, the licensee must—

() as soon as the licensee becomes aware of the death, notify the
chief executive of the death; and

(b) unless the licensee has a reasonable excuse, within 1 month after
becoming aware of the death, appoint another auditor and give the
chief executive—

(i) written notice of the auditor’s name and address; and
(ii) evidence that the auditor has accepted the appointment.
Maximum penalty—200 penalty units.

Chief executive may withdraw approval as approved auditor

398.(1) The chief executive may withdraw the approval of a person asan
approved auditor if the chief executive is satisfied that the person—

(@) has not audited the licensee's trust accounts in accordance with
generally accepted standards of professional competency; or
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(b) hasfailedto detect or report material irregularitiesin the operation
of the licensee’ s trust accounts; or

(c) hasnot properly performed the person’s functions under this Act.
(2) The chief executive must give the person written notice—

(a) stating that the chief executive proposes to withdraw the person’s
approval as an approved auditor for a stated licensee on a ground
mentioned in subsection (1); and

(b) outlining the facts and circumstances forming the basis for the
ground; and

(c) inviting the person to show, within a stated time of at least
21 days, why the approval should not be withdrawn.

(3) If the chief executive decides the ground still exists after considering
any written representations within the stated time, the chief executive
must—

(@ withdraw the person’s approval; and

(b) give an information notice to the person and the licensee for
whom the person is the approved auditor within 14 days after the
decision is made.

Chief executive may make information available to supervisory bodies

399.(1) The chief executive may report a matter about a qualified auditor
to the Australian Securities and Investment Commission or a prescribed
entity of which the auditor is a member if the chief executive believes, on
reasonabl e grounds, that the auditor—

(@ has not audited a licensee’s trust accounts in accordance with
generally accepted standards of professional competency; or

(b) hasfailedto detect or report material irregularitiesin the operation
of alicensee' strust accounts; or

(c) hasnot properly performed the auditor’ s functions under this Act.

(2) The chief executive may make any information in the chief
executive's possession available to the commission or entity for the
purposes of any investigation conducted by the commission or entity.
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(3) In this section—

“prescribed entity” means CPA Australia, the Institute of Chartered
Accountantsin Australia or the National Institute of Accountants.

Division 3—Audit of trust accounts

Definitionsfor div 3
400. In thisdivision—
“audit month”, for alicensee’ s licence, means—

(@) the eighth month after the month in which the licence was first
issued to the licensee and the same month in each subsequent
year; or

(b) another month specified by the chief executive by written notice
given to the licensee.

Example of paragraph (a)—

If a licensee's licence was first issued to the licensee in January, the audit month
for the licensee’ s licence is September.

“audit period” means—

(8 the 12 month period in each year ending on the last day of the
audit month; or

(b) another period decided by the chief executive, either generally, by
gazette notice, or by written notice given to alicensee.

“audit report”, for alicensee, means a report from the licensee’'s auditor
under section 407.123

“trust account” means agenera trust account or a special trust account.

What trust accounts must be audited

401.(1) A licensee’ s trust accounts must be audited for each audit period
for which the licensee carried on business as a licensee and operated a trust

123 Section 407 (Audit reports)
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account.

(2) A licensee' s trust accounts need not be audited for an audit period if
thelicensee givesthe chief executive astatutory declaration that the licensee
did not operate atrust account during the period.

Timefor audit

402.(1) This section applies to each audit period for which a licensee's
trust accounts must be audited.

(2) The licensee must, within 4 months after the last day of the audit
month in each year or the extended period allowed by the chief executive
under subsection (3)—

(@) havethelicensee strust accounts for the last audit period audited
by the licensee' s auditor; and

(b) file the auditor’'s signed original audit report with the chief
executive.

Maximum penalty—200 penalty units or 2 years imprisonment.
Note—

The auditor must give the licensee a signed original audit report under section 407
(Audit reports).

(3) The chief executive may extend the time mentioned in subsection (2)
if an auditor or licensee applies in writing to the chief executive for the
extension.

(4) The application must state the grounds on which the extension is
sought.

(5) If alicensee is charged with an offence relating to afailure to file an
audit report, it does not matter that the contravention happened without the
licensee’ s authority or contrary to the licensee’ sinstructions.

Auditors—functions
403.(1) An auditor has the following functions under this division—

(@) to inspect and audit, in each audit period, the trust accounts of
each licensee by whom the auditor is engaged;



s404 267 s405
Property Agents and Motor Dealers No. 62, 2000

(b) to make an audit report for the licensee for the audit period;

(c) if thelicenseeis alicensee for the whole of the audit period—to
make 2 unannounced examinations of the licensee's trust
accounts during the audit period;

(d) if thelicenseeisalicensee for less than the whole audit period, but
more than 6 months of the period—to make 1 unannounced
examination of the licensee's trust accounts during the audit
period.

(2) An auditor must not make an unannounced examination of a
licensee’s trust accounts within 2 months after the last day of the audit
period or another unannounced examination.

Auditor’s adviceto chief executive

404. An auditor must immediately give written notice to the chief
executive if the auditor—

(8 can not report that a trust account has been satisfactorily kept
under this Act; or

(b) finds, on an unannounced examination of a licensee’'s trust
accounts, an irregularity in relation to an account that ought to be
brought to the chief executive s notice.

Maximum penalty—200 penalty unitsor 1 year’simprisonment.

Auditor may ask licenseeto produce other accounts

405.(1) This section applies if an auditor considers, to enable the auditor
to decide whether a licensee's trust accounts have been satisfactorily kept
under this Act, it is hecessary—

() toexamine ageneral account of the licensee; or
(b) to be given information about the accounts.

(2) The auditor may ask the licensee to produce the general account or
give the information.

(3) If the licensee refuses, the auditor must immediately give written
notice to the chief executive.
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Maximum penalty for subsection (3)—200 penalty units or 1 year's
imprisonment.

Audit on ceasing to belicensee or carrying on business
406.(1) This section appliesif—
(@) alicensee must keep trust accounts; and
(b) thelicensee stops being aprincipal licensee.

(2) The licensee must, within 2 months after the licensee stops being a
principal licensee—

(@) havethelicensee strust accountsaudited by the licensee' sauditor
for the period—

(i) starting on the day immediately after the end of the period
covered by the last audit of the trust accounts or, if the trust
accounts have not previously been audited, the day on which
the licensee was first required to keep trust accounts; and

(i) ending on the day the licensee stops being a principa
licensee; and

(b) file the auditor's signed origina audit report with the chief
executive.

Maximum penalty—200 penalty units or 2 years imprisonment.

Audit reports

407.(1) An auditor who audits a licensee’s trust accounts must give the
licensee an original signed audit report.

Maximum penalty—200 penalty unitsor 1 year’simprisonment.
(2) The auditor must include the following in the report—
(@) theaudit period for which the report is made;
(b) the name and number of each trust account audited;

(c) the name of the financial institution, the office or branch of the
institution where each trust account was kept and the identifying
number of the office or branch;
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(d)

()
(f)

(9)
(h)

(i)
@)

(k)

()
(m)
(n)

(0)

the licensee’ s name and—

(i) if the licensee is a corporation—the name of each of its
licensed directors during the audit period; and

(ii) if the licensee carried on business under aregistered business
name—the business name and the names of any persons
with whom the licensee carried on the business;

each place where the licensee carried on business as a licenseg;

a statement about whether each trust account has been
satisfactorily kept under this Act;

a statement specifying the day and result of each unannounced
examination for the audit period under section 403(1);124

a statement about whether the auditor has audited the licensee's
genera account;

a statement about whether any trust account has been overdrawn;

a statement about whether a trust creditor’s ledger account has
been overdrawn;

a statement about whether, for each month during the audit
period—

(i) each trust account cash book was reconciled with the bank
balance and trust ledger; and

(if) an analysis was made showing the name of each person for
whom an amount was held and the amount held for each
person;

the serial numbers of the trust receipts used during the audit
period and the unused trust receipts produced to the auditor;

particulars of the amounts held in trust for more than 3 months by
the licensee at the last day of the audit period;

a statement that each trust account cash book has been reconciled
with the bank balance of the trust account at the last day of the
audit period;

acopy of the reconciliation of the trust account cash book and the
bank balance of the trust account at the last day of the audit period;

124 Section 403 (Auditors—functions)
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(p) a statement about anything else about any trust account audited
that the auditor considers should be reported to the chief
executive.

PART 3—CLAIM FUND

Claim fund
408.(1) The claim fund is established.
(2) The fund consists of—

(8 the amount standing to the credit of the auctioneers and agents
fidelity guarantee fund established under the repeded Act
immediately before the commencement of section 602;125 and

(b) amounts payable to the fund under this Act; and
(c) other amounts transferred to the fund by the Treasurer.

(3) The Treasurer must transfer amounts to the fund, appropriated from
time to time, to meet claims against the fund for any particular financial
year.

(4) Accounts for the fund must be kept as part of the departmental
accounts of the department.

(5) Amounts transferred to the fund must be deposited in a departmental
financial-institution account of the department, but may be deposited in an
account used for depositing other amounts of the department.

How fund may be applied

409.(1) The fund must be used to pay the amount of al claims allowed
against the fund.

(2) The Treasurer may transfer an amount from the fund to the
consolidated fund.

125 Section 602 (Act repealed)
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Agreementswith financial institutions

410.(1) The chief executive may enter into an agreement for the State
with a financia institution about the keeping of genera trust accounts by
licensees.

(2) The chief executive may enter into an agreement only if—

(@ the Minister approves the chief executive entering into the
agreement; and

(b) the financia institution is prescribed under a regulation as a
financial ingtitution to which this section applies.

(3) The agreement may provide for the following things—

(@) payment of interest on the whole or part of amounts held in
licensees general trust accounts to the consolidated fund;

(b) informing the chief executive of amounts held in licensees
generd trust accounts;

(c) auditing licensees general trust accounts,
(d) other things concerning licensees’ general trust accounts.

(4) A financial institution may pay interest to the consolidated fund under
an agreement.

PART 4—FREEZING TRUST ACCOUNTSAND
APPOINTING RECEIVERS AND SPECIAL
INVESTIGATORS

Division 1—Definitions

Definitionsfor pt 4
411. In this part—
“account” means—

() atrust account in alicensee’ s name with afinancia institution; or
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(b) an account in the licensee’s name or in which the licensee has an
Interest with afinancial institution; or

(c) another account to which trust money is deposited.

“defalcation” means stealing, embezzlement, omitting to account,
misappropriation or misapplication, or other act about property
punishable by imprisonment.

“holder”, of an account, means the licensee or other person authorised to
operate on the account.

“licensee” includes a former licensee and the personal representative of a
deceased licensee.

“money” includes—

(@ an instrument for the payment of an amount if the instrument
may be paid to afinancial ingtitution; and

(b) security for money if title to the security is transferable by
ddivery.

“receivership property”, for a receiver, has the meaning given by
section 420(2) 126

“trust money” includes an amount that was, or ought, under this Act, to
have been, deposited in a trust account required to be kept by a
licensee.

“trust property”, for alicensee—
(@ means—

(i) property received by the licensee in trust that has not been
given to the person entitled to it or someone else under the
person’ s direction or according to law; or

(it) property that, except for the appointment of areceiver, would
be receivable for another person by the licenseein trust after
the receiver’ s appointment; or

(iii) trust money; and
(b) includes computer hardware, software and discs, ledgers, books

126 Section 420 (How receivers are appointed)
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of account, vouchers, records, deeds, files and other documents
used in connection with something mentioned in paragraph (a).

Division 2—Freezing licensees accounts

Chief executive may freeze licensee’ s accountsin particular cases

412.(1) The chief executive may decide to give a direction under
subsection (2) if it appears to the chief executive that any of the following
persons has, or may have, stolen or misappropriated or misapplied trust
money—

() alicensee;
(b) the personin charge of alicensee s business at a place;
(c) anemployee of alicensee.

(2) The chief executive may direct, by signed writing, that—

(@) if aclam has been made against the fund concerning the trust
money, all or part of the amount to the credit of a stated account
be paid to the chief executive; or

(b) an amount must not be drawn from a stated account other than
with the chief executive s written approval; or

(c) astated account may be operated only under stated conditions.
(3) The direction must—

(@) begivento each holder of the account and the financial institution
where the account is kept; and

(b) satethe account to which it relates; and

(c) if it includes a direction under subsection (2)(c), state the
conditions under which the account may be operated.

(4) If an amount is paid to the chief executive under subsection (2)(a), the
chief executive must pay the amount to the fund.
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Financial institution must comply with direction

413.(1) After the direction has been given to a financia institution, and
until it iswithdrawn, the financial institution must not—

(@) pay acheque or other instrument drawn on the account stated in
the direction unless the cheque or instrument is also signed by the
chief executive; or

(b) give effect to another transaction on the account that is not
authorised because of the direction.

Maximum penalty—

(@ for anindividua guilty under chapter 2 of the Criminal Code of
an offence—200 penalty units or 1 year’simprisonment; or

(b) for acorporation—1 000 penalty units.

(2) Subsection (1) applies whether or not a copy of the direction has been
given to anyone else.

(3) For section 412(2)(b), the chief executive' s signature on the cheque or
other instrument is sufficient evidence of the chief executive' s approval to
draw an amount from the account to honour the cheque or other instrument.

(4) A manager or principal officer in charge of an office or branch of the
financia ingtitution where the account is kept, or another officer of the
financial institution, must not knowingly contravene this section.

Maximum penalty—200 penalty unitsor 1 year’simprisonment.

(5) A person to whom a direction is given does not incur a civil liability
to another only because the person complies with the direction.

Account not to be operated unless chief executive allows

414. After the direction has been given to the holder of an account, and
until it is withdrawn, the holder must not sign a cheque or other instrument
drawn on an account stated in the direction unless the cheque or other
instrument has first been signed by the chief executive or a person
authorised by the chief executive to sign the cheque or instrument.

Maximum penalty—200 penalty units or 2 years imprisonment.
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Chief executive may operate account

415.(1) This section applies if a holder of an account is unwilling to
operate an account stated in adirection under section 412.127

(2) The chief executive or a person authorised in writing by the chief
executive (“authorised person” ) may operate on the account.

(3) A statutory declaration made by the chief executive or authorised
person to the effect that the account holder is unwilling to operate on the
account is sufficient evidence to the licensee’s financial institution of that
fact.

Withdrawal of direction

416.(1) The chief executive may withdraw a direction given under
section 412 at any time.

(2) If the direction is withdrawn, the chief executive must immediately
give al persons who were given the direction a notice that the direction has
been withdrawn.

(3) A direction stops having effect when it is withdrawn.

Division 3—Receivers

Subdivision 1—Appointment

When receiver may be appointed

417.(1) If the chief executive believes, on reasonable grounds, a
defalcation has, or may have, been committed in relation to alicensee’ strust
account, the chief executive may appoint areceiver if—

(a) thelicensee consentsto the appointment; or
(b) thechief executive—

(i) givesthelicensee written notice—

127 Section 412 (Chief executive may freeze licensee’ s accounts in particular cases)
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(A) stating that the chief executive proposes to appoint a
receiver on the ground that a defalcation has, or may
have, been committed in relation to the licensee' s trust
account; and

(B) outlining the facts and circumstances forming the basis
for the ground; and

(C) inviting the licensee to show, within a stated time of at
least 21 days, why the appointment should not be
made; and

(if) after considering any written representations given withinthe
stated time, still considers the ground exists.

Note—

Under the Judicial Review Act 1991, part 4, a person aggrieved by an
administrative decision of the chief executive can ask the chief executive to give a
written statement of reasons for the decision, if they are not given. See the Acts
Interpretation Act 1954, section 27B (Content of statement of reasons for decision)
for what the chief executive must set out in the reasons.

(2) The chief executive may immediately appoint areceiver if the chief
executive believes, on reasonabl e grounds, a person can not obtain payment
or delivery of trust property held for the person by a licensee because of —

(8) thelicensee’smenta or physical infirmity; or

(b) thelicensee' sdeath; or

(c) the abandonment of the licensee' s business; or

(d) thelicensee' sdisgualification from holding alicence; or
(e) thecancellation of the licensee' slicence; or

(f) arefusa to renew the licensee’ s licence; or

(g) theexpiry of the licensee’ slicence.

Trust property over which receiver may be appointed
418. A receiver may be appointed over trust property—
(@ heldby alicensee; or
(b) held by another person for alicensee; or
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(c) recoverable by alicensee; or

(d) if alicensee is dead, that may be recoverable by the licensee's
personal representative.

Who may be appointed

419.(1) The chief executive may appoint a person as a receiver only if
satisfied the person is appropriately qualified to perform a receiver's
functions.

(2) A person may be appointed as areceiver and a special investigator128
over the same trust property.

How receivers are appointed
420.(1) The chief executive must appoint areceiver by signed notice.

(2) The notice must state the trust property (“receivership property”)
over which the receiver is appointed.

(3) The appointment takes effect when the notice is signed.

(4) The chief executive must give a copy of the notice to the licensee and
the receiver as soon as practicabl e after the signing of the notice.

(5) If the licensee is a corporation, the licensee must give notice of the
appointment to each person who was an executive officer of the corporation
at the time the event giving rise to the appointment happened, unless the
licensee has a reasonable excuse.

Maximum penalty for subsection (5)—

(@ for anindividua guilty under chapter 2 of the Criminal Code of
an offence or for section 591—100 penalty units; or

(b) for acorporation—500 penalty units.

128 See section 440 (Appointment of special investigator)
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Subdivision 2—Receiver’s functions and powers

Receiver s—functions

421. A receiver appointed under this divison has the following
functions—

(@) to take possession of receivership property;

(b) to manage receivership property;

(c) toreceiveclaimsagaing receivership property;

(d) if thelicensee held receivership property in trust—
(i) toidentify the person or persons who have theright to it; and
(ii) todistributeit under thisdivision;

(e) toidentify any defalcation that has, or may have, been committed;

(f) toreport to the chief executive about a receivership.

Requiring information

422.(1) A receiver may ask a person to give the receiver information the
receiver reasonably requires about receivership property.

(2) A person must give the receiver the information, unless the person
has a reasonable excuse.

Maximum penalty—200 penalty unitsor 1 year’simprisonment.

(3) It is a reasonable excuse for a person not to give information to a
receiver if doing so might tend to incriminate the person.

Possession of receiver ship property

423.(1) A receiver may take or enter into possession of receivership
property.

(2) As soon as practicable after taking or entering into possession of
receivership property, the receiver must give a receipt for it to the person
from whom the property was taken or who held possession of the property.

(3) The receiver must allow a person who would be entitled to the
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receivership property if it were not in the recelver’s possession—
() toinspectit; or
(b) if itisadocument, to take a copy of it.

(4) The receiver must return receivership property that the receiver is
satisfied is not required for the receivership to the licensee or other person
who hastheright toit.

(5) The receiver may take or enter into possession of receivership
property under subsection (1) despite alien or other security over it claimed
by any person.

(6) However, the taking or entry into possession does not affect the
person’s claim to the lien or other security against a person other than the
receiver.

Ordersfor possession of receivership property
424.(1) This section appliesif—

() areceiver requiresaperson in possession of receivership property
to give possession of it to the receiver; and

(b) the person does not comply with the requirement.

(2) Thereceiver may apply to acourt having jurisdiction for the recovery
of debts up to the amount or value of the receivership property concerned
for an order for possession of the property.

(3) On the application, the court may make any order it considers
appropriate.

Enforcing orders
425.(1) This section appliesif—

(@) a court makes an order under section 424 for possession of
receivership property against a person; and

(b) the person has been given a copy of the order; and
(c) the person has not complied with the order.

(2) The court may make an order authorising a police officer, or the
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receiver or another person and a police officer—

(@) to enter stated premises or another place occupied by the person
and search for the receivership property; and

(b) to seize the receivership property and move it to a place the
recelver considers appropriate.

(3) The court may also make another order it considers appropriate.

Improperly withdrawing, destroying or concealing receiver ship
property
426. A person must not—

(@ withdraw an amount or make a payment from an account with
intent to defeat areceiver’ s functions; or

(b) destroy, conceal, move from 1 place to another place, give to
another or place under another’s control receivership property
over which areceiver has been appointed.

Maximum penalty—200 penalty units or 2 years imprisonment.

Dealing with receiver ship property

427.(1) A receiver may deal with receivership property in the same way
asthe licensee may have lawfully dealt with the property.

(2) Without limiting subsection (1), the receiver may do the following—

(@) if the licensee had no general trust account, open a general trust
account;

(b) claim or receive a debt owing to the licensee in connection with
the receivership property;

(c) start or defend a proceeding concerning the receivership property
for the licenseg;

(d) engage alegal representative or other agent to give advice,

(e) engage employees or agents to help the receiver carry out the
receiver’ s functions;

(f) if the licensee had power to sell or require the sale of the
receivership property, sell or require the sale of the property.
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Obstructing receivers

428. A person must not obstruct a receiver in the performance of the
receiver’s functions or the exercise of the receiver’'s powers under this
subdivision.

Maximum penalty—200 penalty unitsor 1 year’simprisonment.
Subdivision 3—Distributing receivership property

Noticeto claimants against receiver ship property

429.(1) The receiver must give notice to persons who may have aclaim
against receivership property.

(2) The notice may be given—
(@) by post; or
(b) by newspaper advertisement; or

(c) inanother way the receiver reasonably thinkswill bring the notice
to the attention of persons who may have a clam to the
receivership property.

(3) A notice must state atime, at least 1 month after the notice is given,
for particulars and grounds of aclaim against the receivership property to be
given to thereceiver.

(4) The claim must state—
(@) theevent alleged to giveriseto the clam; and
(b) when the event happened; and

(c) if the claimant was not immediately aware that the claimant
suffered financial loss because of the event, when the claimant
became aware of the financia loss; and

(d) al relevant particulars about the event and the financia loss; and
(e) theclaimant’s estimated financia loss.

(5) A claim is taken to have been made on the day the claim is given to
the receiver even though the claimant is unable to state all of the particulars
mentioned in subsection (4).
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(6) The receiver may require the claimant to verify the claim, or part of
the claim.

Example of verification—

Statutory declaration.

Accessto documents

430.(1) The receiver must give a person who wishes to claim against
receivership property reasonabl e access to documents held by thereceiver to
allow particulars and grounds of the claim to be given.

(2) Thereceiver must give the access free of charge.

Deciding claims

431.(1) The recelver must consider all claims against receivership
property and decide whether each claim is allowable.

(2) The receiver may refuse to allow the person’s clam against the
receivership property if—

() the person was given notice under section 429;129 and

(b) particulars and grounds of the claim were not given within the
time stated in the notice.

(3) The receiver must refuse to allow a person’s clam against the
receivership property if thereceiver is satisfied that the person does not have
alawful claim against the property.

(4) If thereceiver refuses a claim under subsection (2) or (3), the receiver
must give the person written notice of the refusal.

Payment of claims
432.(1) This section appliesif—
(@) areceiver has given notice under section 429(1); and
(b) thetime for giving particulars and grounds of claims has ended;

129 Section 429 (Notice to claimants against receivership property)
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and

(c) the receiver has considered the clams against receivership
property.

(2) The receiver may pay a claim allowed by the receiver only if the
receivership property isenough to pay al clams allowed by the receiver.

(3) If the receivership property is not enough to pay all of the alowed
claims, the receiver—

(@) may pay any part of the property that consists of money to the
chief executive; and

(b) must give the claims the receiver has allowed and any documents
in relation to the claimsto the chief executive; and

(c) must give areport to the chief executive—

(i) stating that the receiver can not pay all of the claims allowed
by the receiver; and

(if) identifying the claims against the property that the receiver
considers should be paid from the fund.

(4) Money paid to the chief executive under subsection (3) must be—
() paidtothefund; and
(b) paid from the fund under section 433(3)(b).

(5) In this section—

“claim” does not include aclaim by the licensee.

Money not dealt with by receiver

433.(1) This section appliesto receivership property consisting of money
in the receiver’ s possession.

(2) Thereceiver must give the money to the chief executive if—
(@) thereceiver has not dedlt with it under this division; and
(b) thechief executive asksfor it.

(3) Money given to the chief executive under subsection (2) must be paid
to the fund and be paid from the fund in the following order—
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(@
(b)

(©

to reimburse claims paid from the fund in relation to the licensee;

to pay unsatisfied clams against the fund in relation to the
licensee;

to pay claims by the licensee against the money.

Subdivision 4—Recovery of receivers remuneration and costs

Recovery of remuneration and costs

434.(1) Thefollowing persons are liable to reimburse the chief executive
for an amount paid to the receiver for the receiver’s remuneration and

costs—
@)
(b)

the licensee;

if the licensee is a corporation, the executive officers of the
corporation when the event in relation to which the chief executive
appointed the receiver happened.

(2) If more than 1 person is liable to reimburse the chief executive, the
liability of the personsisjoint and several.

(3) The chief executive may recover an amount liable to be reimbursed
under subsection (1) as a debt.

Subdivision 5—Ending receivership

Ending receiver’s appointment

435. A receiver’ s appointment ends if—

(@
(b)

(©
(d)

the receiver resigns by signed notice given to the chief executive;
or

the receiver or licensee applies to the chief executive to end the
appointment and the chief executive approves the application; or

the receiver dies; or

the chief executive ends the appointment by signed notice givento
thereceiver.
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Dealing with receiver ship property when appointment ends
436.(1) This section applies to receivership property if—
() thereceiver'sappointment ends; and

(b) the chief executive has not asked for the property under
section 433.130

(2) If, within 14 days after the end of the receiver’s appointment, the
chief executive appoints another person (“newreceiver”) to be the receiver
in the former receiver’s place, the former receiver must—

() give the receivership property to the new receiver as soon as
reasonably practicable; or

(b) if the chief executive gives the former receiver a direction about
how to deal with the receivership property, comply with the
direction.

Maximum penalty—200 penalty unitsor 1 year’simprisonment.

(3) If a new receiver is not appointed within the 14 days, the former
receiver must give the receivership property to the licensee or other person
who hastheright to it.

Maximum penalty—200 penalty unitsor 1 year’simprisonment.

(4) However, the chief executive may direct the former receiver to
destroy or give to the chief executive any part of the receivership property
consisting of documents if the documents have not been given to the person
entitled to them.

(5) The former receiver must comply with a direction under
subsection (4).

Maximum penalty for subsection (5)—200 penalty units or 1 year's
imprisonment.

Returns by receiver

437.(1) A receiver must give the chief executive a report about the
receivership when the chief executive directs.

130 Section 433 (Money not dealt with by receiver)
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(2) The receiver must also give the chief executive a report when the
receiver’ s appointment ends.

(3) The report must contain the information reasonably required by the
chief executive.

(4) Thereceiver isnot entitled to be paid for the receivership until reports
required to be given under this section are given to the chief executive.

Subdivision 6—M iscellaneous

Recelver not personal representative

438. To prevent any doubt, a recelver of a deceased licensee, in
performing the receiver’s functions, is not to be taken to be the licensee's
personal representative.

Receiver ship property free from execution or attachment

439. Receivership property can not be levied on or taken or attached
under a judgment.

Division 4—Special investigators

Appointment of special investigator

440.(1) The chief executive may by written notice appoint a special
investigator over a licensee’s trust account if the chief executive considers
the trust account has not been kept as required under this Act.

(2) The notice must state—
(&) thelicensee’' s name and the trust account; and
(b) thetermson which the specia investigator is appointed; and
(c) thespecid investigator’s functions and powers.

(3) A copy of the notice must be given to the licensee.

(4) The chief executive may appoint a person as a special investigator
only if the chief executiveis satisfied the person isappropriately qualified to
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perform a specia investigator’s functions.
(5) Aninspector may be appointed as a specia investigator.

Special investigator s—functions

441. A specia investigator appointed under this division may perform
any of the following functions stated in the investigator's notice of
appointment—

(&) inspecting the licensee’s trust accounts and records that relate to
the trust accounts,

(b) preparing or constructing incompl ete trust account records;

(c) performing other accounting tasks to establish the state of the trust
account;

(d) reporting to the chief executive under section 444.131

Special investigator s—powers

442.(1) The chief executive may, by signed notice, give a specia
investigator any or all of an inspector’s powers under chapter 15, part 2.132

(2) A specia investigator’'s powers under subsection (1) end when the
special investigator’ s appointment ends.

Licensee must comply with special investigator’slawful requests

443.(1) The licensee over whose trust account the special investigator is
appointed must comply with a special investigator’s lawful requests, unless
the licensee has areasonable excuse.

Maximum penalty—200 penalty unitsor 1 year’simprisonment.

(2) The specia investigator must advise the chief executive of any failure
by the licensee to comply with arequest.

131 Section 444 (Reports to chief executive)

132 Chapter 15 (Enforcement), part 2 (Inspectors’ powers)
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Reportsto chief executive

444.(1) A special investigator must report to the chief executive at the
time, and in the way, required by the chief executive.

(2) However, if the special investigator considers sufficient grounds exist
to appoint areceiver, the special investigator must advise the chief executive
immediately of the grounds.

Recovery of remuneration, costsor liabilities

445.(1) Thefollowing persons are liable to reimburse the chief executive
for any amount paid to the special investigator for the investigator’'s
remuneration and costs—

(a) the licensee over whose trust account the special investigator is
appointed;

(b) if the licensee over whose trust account the special investigator is
appointed is a corporation, the executive officers of the
corporation when the event in relation to which the chief executive
appointed the special investigator happened.

(2) If more than 1 person is liable to reimburse the chief executive, the
liability of the personsisjoint and several.

(3) The chief executive may recover an amount liable to be reimbursed
under subsection (1) as a debt.

Ending special investigator’s appointment
446. A specia investigator’ s appointment ends if—

(@) the investigator resigns by signed notice given to the chief
executive; or

(b) theinvestigator dies; or

(c) the investigator’s notice of appointment states the appointment
ends when an event happens and the event happens, or

(d) thechief executive endsthe appointment by signed notice givento
the investigator.
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CHAPTER 13—PROPERTY AGENTSAND
MOTOR DEALERS TRIBUNAL

PART 1—DEFINITIONS

Definitionsfor ch 13
447. In this chapter—

“former licensee” means a person who held a licence under this or the
repealed Act at any time within 3 years before a proceeding under this
chapter is started involving the person.

“former registered employee” means a person who was a registered
employee, or the holder of a certificate of registration under the
repealed Act, at any time within 1 year before a proceeding under this
chapter is started involving the person.

“licensee” includes aformer licensee.

“registered employee’ includes aformer registered employee.

PART 2—ESTABLISHMENT, JURISDICTION AND
POWERS

Division 1—Establishment

Establishment
448.(1) The Property Agents and Motor Dealers Tribunal is established.

(2) The tribunal consists of the chairperson of the tribunal and at least
6 other members.
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Tribunal’s seal
449.(1) The tribuna must have a sedl.
(2) Theregistrar isto have custody of the seal.
(3) The seal must be judicially noticed.

Division 2—Jurisdiction and powers

Jurisdiction
450. The tribunal has the following jurisdiction—

(@) to hear and decide disciplinary matters involving licensees and
registered employees;

(b) to hear and decide claims, other than minor claims, against the
fund;

(c) to review decisions of the chief executive in relation to minor
claims;

(d) toreview decisions of the chief executive in relation to licensing
and registration.

Powers

451.(1) The tribuna may do all things necessary or convenient to be done
for, or in relation to, exercising its jurisdiction.

(2) Without limiting subsection (1), the tribunal has the powers conferred
onit by thisAct.

PART 3—TRIBUNAL MEMBERS

Appointment of members

452.(1) The chairperson of the tribunal is to be appointed by the
Governor in Council on afull-time basis.
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(2) The other members of the tribunal are to be appointed by the
Governor in Council and may be appointed on afull-time or part-time basis.

(3) A personiseligible for appointment as the chairperson of the tribunal
only if the person isalawyer of at least 5 years standing.

(4) A person is eligible for appointment as another member only if the
person—

() isalawyer of at least 5 years standing; or
(b) has experiencein businessin—

(i) the sale, letting, exchange or marketing of property or
businesses; or

(if) the sale of motor vehicles; or

(itf) the finding or repossessing of goods or chattels, the
collection of debts or the service of process; or

(c) has gqualifications and experience in business or the finance
industry; or

(d) has qualifications or experience that make the person suitable to
represent community interests.

(5) A person is not eligible for appointment if the person is alicensee or
an executive officer of a corporation that is alicensee.

(6) In recommending persons for appointment as members, the Minister
must take into account—

(@) the need for a balanced gender representation in the membership
of the tribunal; and

(b) therange and experience of members of the tribunal; and

(c) the need for the membership of the tribunal to reflect the social
and cultural diversity of the general community.

(7) Members are to be appointed under this Act, and not under the Public
Service Act 1996.

(8) The chairperson may hold, or act in, and perform the functions of,
another public office in addition to the office of chairperson if the
chairperson is appointed to, or appointed to act in, the other office by the
Governor in Council.



s453 292 s 456
Property Agents and Motor Dealers No. 62, 2000

Duration of appointment

453. A member of the tribunal holds office for aterm of not longer than
7 years stated in the instrument of appointment.

Termsand conditions of member’s appointment

454.(1) A member of the tribunal is entitled to be paid the remuneration
and allowances decided by the Governor in Council.

(2) To the extent that the terms and conditions are not provided for by
this Act, a member of the tribunal holds office on the terms and conditions
decided by the Governor in Council.

Resignation

455. A member of the tribunal may resign office by signed notice given
to the Minister.

Termination of appointment

456.(1) The Governor in Council may terminate the appointment of a
member of the tribunal if the member—

(&) becomesincapable of performing the duties of a member because
of physical or mental incapacity; or

(b) commits misconduct of a kind that could justify dismissal from
the public service if the member were a public service officer; or

(c) isaffected by bankruptcy action.

(2) The Governor in Council must terminate the appointment of a
member of the tribunal if the member—

(@) ceasesto be digible for appointment as a member; or
(b) isconvicted of an indictable offence; or

(c) isabsent from 3 consecutive hearings to which the member was
appointed by the chairperson, without notice and without
reasonable excuse.
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Acting appointment

457.(1) The Governor in Council may appoint a person, who is eligible
for appointment as the chairperson of the tribunal, to act as chairperson—

(@) for any period the officeisvacant; or

(b) for any period, or al periods, when the chairperson is absent from
duty or the State or can not, for another reason, perform the duties
of the office.

(2) If the office of amember of the tribunal, other than the chairperson, is
vacant, the Governor in Council may appoint a person who is eligible for
appointment as a member of the tribunal to act as the member during the
vacancy.

Chairperson’srole

458.(1) To ensure that the tribunal exercises its jurisdiction in an
appropriate way, the chairperson’ s role includes the following—

() being responsible for the standards of practice of the tribunal and
the congtitution of the tribunal for hearings,

(b) being responsible for the issuing of practice directions of general
application to proceedings before the tribunal;

(c) being responsible for the professional development and training
of members of the tribunal.

(2) The chairperson may do all things necessary or convenient to be done
in relation to the performance of the chairperson’srole.

(3) Without limiting subsection (2), the chairperson has the powers
conferred on the chairperson by this Act.

PART 4—REGISTRAR AND OTHER STAFF

Registrar of tribunal
459.(1) Thereisto be aregistrar of the tribunal.
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(2) Theregistrar isamember of the staff of the tribunal.

(3) A personiseligible for appointment asthe registrar only if the person
has particular knowledge and experience of—

(@) public administration; and

(b) something else with substantial relevance to the functions of the
registrar.

Registrar’s functions and powers

460.(1) Subject to the chairperson, the registrar is to be responsible for
managing the administrative affairs of the tribunal.

(2) Without limiting subsection (1), the registrar must—

(@) keep aregister containing details of al applications made to the
tribunal; and

(b) ensurethe register is available for inspection by a person paying
any fee that may be prescribed under aregulation; and

(c) supply acertificate asto the correctness of a matter in the register
to a person paying any fee that may be prescribed under a
regulation; and

(d) sign and issue attendance notices under section 485 or 497,133 and
(e) keepthetribunal’srecords and decisions; and

(f) notify the parties to a proceeding of the tribunal’s decision in the
proceeding and the reasons for the decision; and

(g) keep account of fees paid and payable to the tribunal.

(3) Also, the registrar is responsible for the collection of statistical data
and other information relevant to the administration of this Act for inclusion
in the tribunal’ s annual report.

(4) Theregistrar may exercise the powers given to the registrar under this
Act.

133 Section 485 (Registrar to fix hearing date and issue attendance notices) or 497
(How to start disciplinary proceedings)



s461 295 s464
Property Agents and Motor Dealers No. 62, 2000

Chairperson may direct registrar

461. The chairperson may givetheregistrar adirection about the exercise
of the registrar’s powers, other than to the extent the direction would be
inconsistent with the provisions of this Act about the registrar’ s powers.

Engagement of consultants

462.(1) The registrar may engage persons having suitable qualifications
and experience as consultants to perform services for the tribunal.

(2) Without limiting subsection (1), the services a consultant may be
engaged to perform include conducting research for the tribunal.

(3) An engagement under subsection (1) must be made for the State
under awritten agreement.

Appointment of acting registrar

463.(1) The chief executive may appoint an appropriately qualified
person to act asregistrar.

(2) The appointeeisto act asregistrar if—
(@) theregistrar isnot available to carry out the registrar’ s duties; or
(b) thereisavacancy in the office of registrar.

(3) In this section—

“appropriately qualified” includes having particular knowledge and
experience of—

(@) public administration; and

(b) something else with substantial relevance to the functions of the
registrar.

Delegation by registrar

464.(1) The registrar may delegate the registrar’ s powers under this Act
or another Act to an appropriately qualified member of the staff of the
tribunal.

(2) In this section—
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“appropriately qualified”, for a person to whom a power is delegated,
includes having the qualifications, experience or standing appropriate to
exercise the delegated power.

Example of ‘standing’—

A person’s seniority level as a member of the staff of the tribunal.

Appointment of tribunal staff

465.(1) The registrar and other staff of the tribunal are to be appointed
and employed under the Public Service Act 1996.

(2) The registrar may hold, or act in, and perform the functions of,
another public office in addition to the office of registrar.

PART 5—GENERAL

Protection of membersetc.

466.(1) A tribunal member has, in the performance of the member’s
duties as a member, the same protection and immunity as a Supreme Court
judge carrying out the functions of ajudge.

(2) A person representing a person before the tribunal has the same
protection and immunity as abarrister appearing for a party in a proceeding
before the Supreme Court.

(3) A person appearing before the tribunal as a witness has the same
protection as awitnessin a proceeding before the Supreme Court.

(4) A document produced at, or used for, a hearing has the same
protection it would have if produced before the Supreme Court.

Rule-making power
467.(1) The Governor in Council may make rules under this Act.
(2) Rules may be made about the following matters—
() regulating the practice and procedure to be followed and used in
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or for proceedingsin thetribunal;
(b) feesand expenses payable to witnesses;

(c) service of process, notices, orders or other things on parties and
other persons.

(3) Rules made under this section are rules of court.

Annual report

468.(1) As soon as practicable each year, but not later than 30 September,
the chairperson must give the Minister areport containing—

(@) areview of the operation of the tribunal during the 12 months
ending on the preceding 30 June; and

(b) proposals for improving the operation of, and forecasts of the
workload of, the tribunal in the 12 months following that 30 June.

(2) The Minister must cause a copy of the report to be laid before the
Parliament within 14 sitting days after its receipt by the Minister.

CHAPTER 14—CLAIMS AGAINST THE FUND
AND OTHER PROCEEDINGS

PART 1—PRELIMINARY

Definitionsfor ch 14
469. In this chapter—
“claimant” means a person who makes a claim against the fund.
“claim notice” see section 474(1).
“complaint” see section 497(1).

“financial loss’, suffered by a person, if evidenced by a judgment of a
court, does not include interest awarded on the judgment.
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“licensee” includes aformer licensee and a person who is not licensed, but
who acts as alicensee.

“relevant person” means—
(@) alicenseg; or

(b) alicensee' s employee or agent, or a person carrying on business
with the licensee; or

(c) aperson having charge or control, or apparent charge or control,
of alicensee’ sregistered office or business.

“respondent” see section 474(1).

PART 2—CLAIMS AGAINST THE FUND

Division 1—Who can claim

Claims

470.(1) A person may make a claim against the fund if the person suffers
financial loss because of the happening of any of the following events—

(@) the contravention of any of the following provisions by arelevant
person—

e section 144, 145 or 149(1)134
*  section 183, 184 or 188(1)135
e section 221, 222 or 226(1)136

134 Section 144 (Beneficial interest—options), 145 (Beneficia interest—other than
options) or 149 (Notice to be given about vacant land)

135 Section 183 (Beneficia interest—options), 184 (Beneficial interest—other than
options) or 188 (Notice to be given about vacant land)

136 Section 221 (Beneficial interest—options), 222 (Beneficial interest—other than
options) or 226 (Notice to be given about vacant land)
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(b)

(©

(d)

e section 233(2)137

e section 291 or 292138
e section 295(2)139

e section 302(4)140

e section 311141

e chapter 12, part 1142
e section 573143

e section 574;144

a failure of an auctioneer to ensure a person who has bought a
motor vehicle sold by the auctioneer (other than a motor vehicle
sold for another auctioneer or a motor dealer) gains clear title to
the vehicle at the time property in the vehicle passes to the buyer,
whether or not the auctioneer contravenes section 233;

afailure of a motor dealer to ensure a person who has bought a
motor vehicle sold by or for the dealer gains clear title to the
vehicle at the time property in the vehicle passes to the buyer,
whether or not the motor dealer contravenes section 233 or 295;

a contravention of any of the following provisions of the Land
Sales Act 1984 by a licensee appointed by the owner of land to
which that Act applies or a relevant person employed by the
licensee—

137 Section 233 (Guarantee of title for motor vehicles)

138 Section 291 (Beneficial interest—options) or 292 (Beneficial interest—other
than options)

139 Section 295 (Guarantee of title for motor vehicles)

140 Section 302 (Buyer’srightsif notice not given or materially defective)

141 Section 311 (Consideration for used motor vehicle during cooling-off period)

142 Chapter 12 (Accounts and funds), part 1 (Trust accounts)

143 Section 573 (Wrongful conversion and false accounts)

144 Section 574 (Fal se representations about property)
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e section 9145

e section 11146
e section 12147
*  section 21148
e section 23149
e section 24;150

(e) a stealing, misappropriation or misapplication by a relevant
person of property entrusted to the person as agent for someone
elsein the person’ s capacity as arelevant person.

(2) A person may make a claim against the fund even if the person has
made another claim for the loss against a receiver and the receiver has not
considered or has refused the other claim.

Per sons who can not claim

471.(1) A person who suffers financial 1oss because of, or arising out of,
the stealing, misappropriation or misapplication of an amount that arelevant
person was directed to invest under section 380151 can not make a claim
against the fund.

(2) The following persons can not make a claim against the fund for any
of the following financial losses—

(@) asdler of livestock who suffers financia loss in relation to the
sale of the livestock if—

(i) the livestock are received by a relevant person from the
sler; and

145 | and Sales Act 1984, section 9 (Identification of land)

146 | and Sales Act 1984, section 11 (Contractual requirement re holding of money)
147 |and Sales Act 1984, section 12 (Trustee's duty)

148 Land Sales Act 1984, section 21 (Statement identifying proposed lot etc.)

149 Land Sales Act 1984, section 23 (Contractual requirement re holding of money)
150 Land Sales Act 1984, section 24 (Trustee’s duty)

151 Section 380 (Investments)
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(b)

(©

(d)

(€)

(f)

(9)

(if) the relevant person and the seller agree in writing that the
relevant person guarantees payment to the seller of the
livestock’ s purchase price; 152

a relevant person who suffers financial loss in the course of
performing an activity, or carrying on business, as a relevant
person;

a person holding a licence, however described, under a
corresponding law that is similar to alicence under this Act who
suffers financial loss in the course of performing an activity, or
carrying on business, under the person’ s licence;

afinancier of amotor dealer’ s business who suffers financial loss
because of financing the motor dealer’ s business;

aperson who suffersfinancial |oss because the person guaranteed
a motor dealer’s obligations under a financial arrangement made
by the motor dealer;

aperson who suffersfinancial loss because of afailureto disclose
or make effective disclosure under section 138 or 268;153

a person who suffers financial 1oss because of, or arising out of,
the person’s dealings with a property developer or the property
developer’ s employees.

Division 2—Making and dealing with claims

Claims—timelimit

472.(1) A person may make a claim against the fund—

(@

only if the person makes the clam within the earlier of the
following—

(i) 1 year after the person becomes aware that the person has
suffered financial loss because of the happening of an event

152 The practice in section 471(2)(a)(ii) is commonly referred to as ‘del credere’.

153 Section 138 (Disclosures to prospective buyer) or 268 (Disclosures to prospective

buyer)
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mentioned in section 470(1);154

(i) 3 years after the happening of the event that caused the
person’s financial loss; or

(b) if the person has started a proceeding in a court to recover the
person’ s financial loss, only if the person makes the claim within
3 months after the proceeding in the court ends.

(2) Despite subsection (1), the tribunal, on application under
section 510,155 may extend the time within which a person may make a
claim against the fund.

How to make a claim

473.(1) A claim must be made to the chief executive in the approved
form.

(2) The claim must state—
(@) theevent alleged to giveriseto the clam; and
(b) when the event happened; and

(c) if the claimant was not immediately aware that the claimant
suffered financial loss because of the happening of the event,
when the claimant became aware of the financia loss; and

(d) al relevant particulars about the event and the financia loss; and
(e) theclaimant’s estimated financia loss.

(3) A claim is taken to have been made on the day the claim is given to
the chief executive even though the claimant is unable to state all of the
particulars mentioned in subsection (2).

(4) The chief executive may require the claimant to verify the claim, or
part of the claim.

Example of verification—

Statutory declaration.

154 Section 470 (Claims)

155 Section 510 (Application to extend time to file claim or review decision)
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(5) If the claim is not made within the time allowed under section 472,
the chief executive must give the person a notice in the approved form
stating that—

(@ theclaimisout of time; and

(b) the person may apply to the tribunal, within 14 days after being
given the notice, for an extension of time within which to make
the claim.

(6) A clam given to the chief executive by a receiver under
section 432(3)(b)156 is taken to have been made to the chief executive under
this section within the time allowed under section 472.

Chief executiveto give respondent notice of claim

474.(1) The chief executive must give notice of the clam (“claim
notice”) to the person or persons (“ respondent” ) whose actions are alleged
to have givenriseto the clam.

(2) The claim notice must be accompanied by a copy of the claim.

(3) The respondent may—
(@) givethe chief executive any information relevant to the claim; or
(b) attempt to settle the claim with the claimant.

(4) The respondent must give the chief executive any information
relevant to the claim within 14 days after the claim notice isreceived by the
respondent.

(5) If the respondent and claimant settle the claim, the respondent must
iImmediately advise the chief executive in writing and provide evidence of
the settlement.

(6) If the chief executive is satisfied that the claim has settled, the chief
executive may treat the claim as having been withdrawn.

(7) In this section—

“claim” does not include a claim given to the chief executive by areceiver
under section 432(3)(b).

156 Section 432 (Payment of claims)
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Corporation to give noticesin relation to claim
475.(1) Thissection appliesif the respondent is a corporation.

(2) The respondent must give written notice of the claim, within 14 days
after the claim notice is received by the respondent, to each person who was
an executive officer of the corporation at the time the event aleged to give
rise to the claim happened, unless the respondent has a reasonable excuse.

Maximum penalty—

(@ for anindividual guilty under chapter 2 of the Crimina Code of
an offence or for section 591—100 penalty units; or

(b) for acorporation—500 penalty units.

(3) An executive officer mentioned in subsection (2) is taken to be a
respondent to the claim.

(4) The respondent is taken to have given the notice to an executive
officer if the notice is sent to the residential and business address of the
officer last known to the respondent.

(5) Therespondent must give the chief executive, within 21 days after the
clam notice is given to the respondent—

(&) written notice of the name and last known residential and business
address of each person who was an executive officer of the
corporation at the time the event alleged to give rise to the claim
happened; and

(b) acopy of the notice to the former executive officer given under
subsection (2) and information about when the notice was given.

Maximum penalty for subsection (5)—

(@ for anindividua guilty under chapter 2 of the Criminal Code of
an offence or for section 591—100 penalty units; or

(b) for acorporation—500 penalty units.

Dealing with claimsthat have not settled

476. If the clam has not settled within 28 days after the claim notice is
given to the respondent, the claimant may apply to the chief executivein the
approved form—
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(@ if the clam isaminor clam—to have the claim decided by the
chief executive; or

(b) if the claim is other than aminor claim—to refer the claim to the
tribunal for decision.

Inspector may investigate claims and preparereport

477.(1) The chief executive may direct an inspector to investigateaclaim
that has not settled.

(2) If an inspector investigates a claim, the inspector must prepare a
report about the claim and give a copy of the report to the chief executive.

(3) The chief executive must give acopy of the report to the claimant and
the respondent and, if the report is about a claim to be decided by the
tribunal, to the chairperson of the tribunal.

Note—

The clamant or respondent may apply to the tribuna under section 513
(Attendance notice) for an attendance notice requiring the attendance of the
inspector at the hearing of the claim before the tribunal.

Division 3—Minor claims

Procedurefor deciding minor claims

478.(1) This division applies to a minor claim the chief executive must
decide.

(2) The chief executive, by written notice, must invite the claimant and
the respondent (the “ parties’) to give the chief executive written comments
in relation to the inspector’s report prepared under section 477 within the
time, not less than 7 days, stated in the notice.

(3) If the chief executive receives comments from 1 or both parties, the
chief executive must provide the other party with a copy of the comments
and invitethat party to givethe chief executive any further commentswithin
the time, not less than 7 days, stated in the notice.

(4) The chief executive, by written notice, may ask the claimant or
respondent for the further information or documents the chief executive
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reasonably requires to decide the claim.

(5) The chief executive must have regard to any report prepared by an
inspector under section 477 and the parties comments when deciding the
claim.

(6) The chief executive must decide the claim without a hearing.

Amendment of claim

479.(1) The chief executive may, at any time before deciding the claim,
amend the particulars of the claim in the way the chief executive considers
appropriate—

(& onapplication, if the chief executiveis satisfied the amendment is
of aformal or minor nature and no party is unfairly prejudiced by
the amendment; or

(b) onthe chief executive’sown initiative, if al the parties agree.
(2) The amended claim is taken to be the claim.

Respondent failsto respond to claim

480.(1) This section applies if the chief executive is satisfied that the
respondent—

(8 has been given notice of the claim, but has not responded to the
claim; or

(b) cannot belocated after the making of reasonableinquiriesinto the
respondent’ s whereabouts.

(2) The chief executive may consider and decide the claim in the absence
of any comments or submissions made by the respondent.

Deciding minor claims

481.(1) The chief executive may alow the claim, wholly or partly, or
regject the claim.

(2) However, the chief executive may alow the claim only if satisfied, on
the balance of probabilities, that—
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(@
(b)

an event mentioned in section 470(1)157 happened; and

the claimant suffered financial loss because of the happening of
the event.

(3) If the chief executive allows the claim, wholly or partly, the chief
executive must—

(@

(b)
(©

take into account any amount the claimant might reasonably have
received or recovered if not for the claimant’s neglect or default;
and

decide the amount of the claimant’ s financial loss; and
name the person who is liable for the claimant’ s financial loss.

(4) The chief executive's decision must be signed and dated and must
state clearly—

@
(b)

(©
(d)

the decision; and

the chief executive's findings in relation to the facts of the case;
and

the reasons for the decision; and

if the decision is that an amount be paid to the claimant from the
fund—

(i) that the respondent named in the decision is liable to
reimburse the fund to the extent of the amount paid to the
claimant from the fund; and

(if) if more than 1 person is named as being liable to reimburse
the fund, that the liability of the persons named is joint and
several.

Notifying decision

482.(1) The chief executive must give the parties written notice of the
chief executive sdecision, acopy of the decision and areview notice within
14 days after making the decision.

(2) In this section—

157 Section 470 (Claims)
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“review notice” means a notice stating the following—

(@) that a party dissatisfied with the chief executive' s decision may
apply to theregistrar to have the decision reviewed by the tribunal
within 28 days after receiving the notice;

(b) how the application to have the decision reviewed is to be made;

(c) thatif no application ismadeto have the decision reviewed within
the time allowed—

(i) thedecisionisbinding on the parties; and

(if) if the decision is to alow the claim and authorise payment
from the fund, the respondent named in the decision asliable
to reimburse the fund is liable to reimburse the fund to the
extent of the amount paid to the claimant from the fund.

Party may ask tribunal to review chief executive’ s decision

483.(1) A party who is dissatisfied with the chief executive’'s decision
under section 481 may apply to the registrar within 28 days after receiving
the review notice to have the decision reviewed by the tribunal.

(2) An application under subsection (1) must be—
(@ madein the approved form; and
(b) accompanied by the fee prescribed under aregulation.

(3) The party must give a copy of the application to the other party and
the chief executive.

Chief executive s decision bindsthe parties

484. If no application for review of the chief executive’ sdecisionismade
within the time allowed under section 483(1)—

() the chief executive's decision is binding on the claimant and the
respondent; and

(b) theamount paid to the claimant from the fund in accordance with
the decision may be recovered by the chief executive as a debt
owing to the chief executive by the respondent named in the
decision; and
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(c) therespondent may not subsequently challenge the correctness of
the decision or the amount payable.

Division 4—Claims other than minor claims

Registrar to fix hearing date and issue attendance notices

485.(1) On referral of a claim, other than a minor claim, to the tribunal,
the registrar must fix a day for the hearing of the claim (“hearing date”)
and issue a notice in the approved form (“attendance notice’) to the
claimant requiring the claimant and the respondent to attend before the
tribunal.

(2) The hearing date must be a day at least 14 days after the clam is
referred to the tribunal, unless the parties agree on an earlier day.

(3) The claimant must give a copy of the attendance notice to the
respondent at least 7 days before the day fixed for the hearing.

Amendment of claim

486.(1) The tribunal may at any stage of the proceeding amend the
particulars of the claim in the way it considers appropriate—

(@) on application, if the tribunal is satisfied the amendment is of a
formal or minor nature and no party is unfairly prejudiced by the
amendment; or

(b) onitsowninitiative, if al the parties agree.
(2) The amended claim is taken to be the claim.

Non-appear ance of respondent

487.(1) This section applies if the tribunal is satisfied that the
respondent—

(@) has been given an attendance notice for the hearing and does not
appear a the hearing; or

(b) cannot belocated after the making of reasonableinquiriesinto the
respondent’ s whereabouts.
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(2) The tribunal may hear and decide the matter in the respondent’s
absence.

Deciding claims other than minor claims

488.(1) The tribunal may allow the claim, wholly or partly, or reject the
clam.

(2) However, the tribunal may allow the claim only if satisfied, on the
balance of probabilities, that—

(8 anevent mentioned in section 470(1)158 happened; and

(b) the claimant suffered financial loss because of the happening of
the event.

(3) If the tribunal alows the claim, wholly or partly, the tribunal must—

(a) takeinto account any amount the claimant might reasonably have
received or recovered if not for the claimant’s neglect or default;
and

(b) decide the amount of the claimant’s financial loss; and

(c) namethe person who isliable for the claimant’s financial loss.

Division 5—Payment of claims and liability of personsfor payments
from the fund

Payment of claims

489.(1) If aclaimis alowed under section 481 or 488159 or on areview
of the chief executive's decision, the chief executive must authorise payment
from the fund in the amount decided by the chief executive or the tribunal.

(2) A payment under subsection (1)—
(8 must not be made—

158 Section 470 (Claims)

159 Section 481 (Deciding minor claims) or 488 (Deciding claims other than minor
claims)
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(i) for a minor claim—until the end of the period allowed for
review of the chief executive’s decision and, if areview is
applied for, until the review and any appeal isfinaly decided;
or

(it) otherwise—until the end of the period allowed for appea
and, if an appeal is made, until the appeal isfinally decided,;
and

(b) istakento bein full settlement of the claim against the fund.

Liability for payment from the fund

490.(1) On payment of the amount, the person named in the chief
executive’' sdecision or the tribunal’ s order as being liable for the claimant’s
financial lossisliableto reimburse the fund to the extent of the amount paid
to the claimant from the fund.

(2) If more than 1 person is named as being liable to reimburse the fund,
theliability of the persons named isjoint and several.

Chief executive to give respondent letter of demand

491.(1) On payment of the amount, the chief executive must give aletter
of demand to the person or persons named as being liable to reimburse the
fund.

(2) The demand must require the person or persons to pay the amount to
the chief executive within 28 days after receiving the demand.

Limits on recovery from fund

492.(1) A claimant can not recover from the fund an amount more than
the balance of the claimant’s financial loss after deducting from the
claimant’s loss—

(@ the amount, including the value of al benefits, received or
recovered by the claimant from a source other than the fund in
reduction of the loss; and

(b) theamount, including the value of all benefits, the chief executive
or the tribunal considers the claimant might reasonably have
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received or recovered if not for the claimant’s neglect or default.
Examples of paragraph (a)—
1. Compensation received from the licensee for the loss.
2. A payment from areceiver for the loss.

(2) A clamant may not recover from the fund for a single claim an
amount more than the amount prescribed under aregulation.

(3) A regulation may prescribe the total amount that may be paid from
the fund because of, or arising out of, a contravention, failure to ensure clear
title to a vehicle, stealing, misappropriation or misapplication (a“wrong”)
by a single person.

(4) If the amount of claims against the fund because of, or arising out of,
awrong is more than the amount prescribed under subsection (3), the total
amount that may be paid from the fund is to be distributed proportionally
among the claimants.

(5) Interest is not payable from the fund in relation to a claim alowed
against the fund.

Notice of other recovery

493. A clamant must give the chief executive written notice of an
amount or benefit, other than an amount from the fund, received by the
claimant in relation to the claimant’ s financial loss, whether before or after
theclaimispaid.

Maximum penalty—200 penalty units or 3 years imprisonment.

Division 6—Reimbursements to fund

Recovery of payments—gener al

494. The chief executive must pay to the fund any amount recovered by
the chief executive in satisfaction of an amount paid from the fund.
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Recovery of overpayments

495.(1) This section applies if a claimant who has received a payment
from the fund recovers—

(@ an amount more than the claimant is entitled to recover under
section 492160 (* over payment”); or

(b) a thing capable of physical delivery in relation to which the
claimant received a payment from the fund.

(2) The claimant must—
(8 reimburse the overpayment to the fund; or
(b) for athing capable of physical delivery—

(i) deliver thething to the chief executivein accordance with the
chief executive sdirection; or

(ii) reimburse to the fund the amount of the payment from the
fund the person received in relation to the thing.

Maximum penalty—200 penalty units.

(3) The chief executive may recover the overpayment or the amount of
the payment from the fund the person received in relation to the thing as a
debt owing to the chief executive by the person.

(4) If the chief executive receives athing, the chief executive may sell the
thing in the way the chief executive decides.

PART 3—DISCIPLINARY PROCEEDINGS

Groundsfor starting disciplinary proceedings

496.(1) The following are grounds for starting a disciplinary proceeding
against alicensee or registered employee—

(@) the licensee or employee has been convicted of an indictable
offence or an offence against this Act;

160 Section 492 (Limits on recovery from fund)
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(b)

(©

(d)

(€)

(f)

(9)

the licensee or employee has contravened or breached—
(i) thisAct, including acode of conduct: or

(if) anundertaking given under chapter 16, part 2;161 or
(iii) acorresponding law;

the licensee or employee has been disqualified from holding a
licence under a corresponding law;

an amount has been paid from the fund because the licensee or
employee did, or omitted to do, something that gave rise to a
claim against the fund;

the licensee or employee fraudulently or improperly obtained, or
helped someone else to fraudulently or improperly obtain, a
licence;

the licensee or employee hasfailed to comply with an order made
by the small claims tribunal, acourt or the tribuna;

for alicensee—
(i) thelicenseeisnot a suitable person to hold alicence; or

(i1) thelicensee has carried on, or is carrying on, business under
alicence with someone who is not a suitable person to hold a
licence; or

(iii) the licensee has, in carrying on a business or performing an
activity, been incompetent or acted in an unprofessiona way;
or

(iv) thelicensee hasfailed to ensure that the licensee' s employed
licensees or registered employees, or employees under the
licensee' s supervision—

(A) are properly supervised in the performance of their
duties; or

(B) comply with this Act; or

(v) the licensee has failed to comply with a condition of the
licensee’ slicence; or

161 Chapter 16 (Injunctions and undertakings), part 2 (Undertakings)
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(vi) thelicensee is an executive officer of a corporation that the
tribunal finds gquilty of a disciplinary charge under
section 529;162 or

(vii) if the licensee is a corporation—

(A) an executive officer of the corporation is not a suitable
person to be an executive officer of a corporation; or

(B) an executive officer of the corporation is disqualified
under this Act from being an executive officer of a
corporation;

(h) for aregistered employee—

(i) the employeeis not eligible to be employed as a registered
employee; or
(ii) the employee has—
(A) in performing an activity of a licensee, been
incompetent or acted in an unprofessional way; or
(B) performed an activity not authorised under the
employee’ s employment authority.

(2) Thechief executive must not start adisciplinary proceeding against an
executive officer under subsection (1)(g)(vi) if the chief executive is
satisfied—

(@ the act or omission relevant to the proceeding against the

corporation was done or made without the officer’s knowledge;
and

(b) the officer could not, with reasonable diligence, have prevented
the doing of the act or the making of the omission.

How to start disciplinary proceedings

497.(1) A disciplinary proceeding against a person is started by the chief
executive filing with the registrar a notice in the approved form
(* complaint”) stating—

162 Section 529 (Orders tribunal may make on disciplinary charge hearing)
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(@ the grounds on which a disciplinary charge is to be brought
against the person; and

(b) the nature of the matter being referred to the tribunal for decision.

(2) The registrar must fix a day for the hearing of the complaint
(“hearing date”) and issue a notice in the approved form (* attendance
notice”) requiring the person to attend before the tribunal.

(3) The chief executive must give acopy of the complaint and attendance
notice to the person at least 7 days before the day fixed for the hearing.

(4) The complaint and attendance notice may be combined in 1 notice.

When proceeding istaken to start

498. A disciplinary proceeding is taken to have started on the day the
person is given a complaint and attendance notice under section 497.

Hearing date must be at least 14 days after attendance noticeisgiven

499. The hearing date must be aday at least 14 days after the proceeding
starts.

Amendment of complaint

500.(1) The tribuna may at any stage of the proceeding amend the
particulars of the complaint in the way it considers appropriate—

(@) on application, if the tribunal is satisfied the amendment is of a
formal or minor nature and no party is unfairly prejudiced by the
amendment; or

(b) onitsowninitiative, if al the parties agree.
(2) The amended complaint is taken to be the complaint.
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PART 4—REVIEW PROCEEDINGS

Per son dissatisfied with chief executive' sdecision may seek review

501. A person who is dissatisfied with a decision of the chief executive
made under a provision specified in schedule 1 may apply to the tribunal to
have the decision reviewed (“ application for review”).

How to start review proceeding
502.(1) An application for review must be—
(@ madein the approved form; and

(b) filed with the registrar within 28 days after the person receives
notice of the decision to be reviewed; and

(c) accompanied by the fee prescribed under aregulation.

(2) The applicant must give a copy of the application to the chief
executive.

Amendment of application for review

503.(1) The tribuna may at any stage of the proceeding amend the
particulars of the application for review in the way it considers
appropriate—

(@ on application, if the tribunal is satisfied the amendment is of a
formal or minor nature and no party is unfairly prejudiced by the
amendment; or

(b) onitsowninitiative, if al the parties agree.

(2) The amended application for review is taken to be the application for
review.

Considering application
504.(1) Thetribunal must convene a hearing to consider the application.
(2) However, if the application is to review a decision of the chief
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executive under section 481,163 the tribunal may review the decision in any
way it considers appropriate, including, for example, by—

() reconsidering the material before the chief executive and having
regard to the application; or

(b) convening a hearing to consider the claim afresh.

Stay of operation of decisions

505.(1) A decision of the chief executive, other than a decision made
under section 74, 104 or 412164 being reviewed is stayed for the purpose of
securing the effectiveness of the review.

(2) However, the period of a stay does not extend past the time when the
tribunal decides the application.

PART 5—PROCEEDINGS GENERALLY

Division 1—Constitution of tribunal

Congtitution of tribunal for hearing
506.(1) The tribunal must be constituted by 3 members for a hearing.

(2) However, the tribunal may be constituted by the chairperson sitting
alone for the following purposes—

(@ conducting apreliminary hearing;

(b) reviewing adecision of the chief executive in relation to a minor
claim;

(c) considering an application by the chief executive for a summary
order;

163 Section 481 (Deciding minor claims)

164 Section 74 (Immediate suspension), 104 (Immediate suspension) or 412 (Chief
executive may freeze licensee’ s accounts in particular cases)
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(d) deciding aclaim, other than aminor claim, against the fund of not
more than $10 000;

(e) considering an application for the extension of time made under
section 509(4) or 510;165

(f) considering an application for joinder under section 512.166

Division 2—Disclosure of interests

Disclosur e of interests

507.(1) If amember of the tribunal becomes aware that the member has
aconflict of interest in relation to a proceeding in the tribunal, the member
must disclose the issue giving rise to the conflict—

(a) if the member isthe chairperson—to the partiesto the proceeding;
or

(b) otherwise—to the chairperson and the parties to the proceeding.

(2) After making the disclosure, the member may disqualify himself or
herself.

(3) However, the member may take part in the proceeding, or exercise a
power for the proceeding—

(&) if the member isthe chairperson—if the parties agree; or
(b) otherwise—if the chairperson and the parties agree.

(4) A member of the tribunal has a conflict of interest in relation to a
proceeding if the member—

(@) hasadirect or indirect interest in the subject matter of the hearing
that may prevent the member from acting impartially; or

(b) may reasonably be perceived as having adirect or indirect interest
in the subject matter of the hearing that may prevent the member
from acting impartially; or

165 Section 509 (Directions and orders) or 510 (Application to extend time to file
claim or review decision)

166 Section 512 (Joinder of parties)
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(c) constitutes or constituted the tribunal for arelated hearing or is or
was a member of the tribunal as constituted for arelated hearing.

(5) For this section, ahearingisa “related hearing” for another hearing
if the hearing deals with the same issues or parties as the other hearing.

Divison 3—Management of proceedings

Way tribunal isto conduct proceedings

508.(1) The procedurefor aproceeding is at the discretion of the tribunal,
subject to this Act and the rules of natural justice.

(2) The proceeding is to be conducted with as little formality and
technicality and with as much speed as the requirements of this Act and a
proper consideration of the matters before the tribunal permit.

(3) The tribunal is not bound by the rules of evidence, but may inform
itself in any way it considers appropriate.

(4) Thetribunal may, if appropriate, conduct the proceeding by means of
telephone conferencing, video conferencing or another form of
communication that allows reasonably contemporaneous and continuous
communication between persons taking part in the proceeding.

Directionsand orders

509.(1) Thetribunal may make orders, give directions and do whatever is
necessary for the expeditious, just, fair and cost effective resolution of a
proceeding.

(2) The power to give directions under subsection (1) is subject to
practice directions issued under section 458.167

(3) Without limiting subsection (1), the tribunal may at any time—

(@) set time limits for the completion of anything to be done in
relation to the proceeding; and

(b) requireaparty to the proceeding to give thetribunal either or both

167 Section 458 (Chairperson’s role)
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of the following if the tribunal considersit may be relevant to the
proceeding—

(i) adocument inthe party’s possession or control;
(if) any other information or evidence.

(4) A party must comply with an order or direction within the time stated
in the order or direction, unless the party—

(@) appliesto the tribunal for, and is granted, an extension of timeto
comply with the order or direction; or

(b) hasareasonable excuse for not complying.

(5) Thetribunal, on application of aparty or on its own initiative, may at
any time vary or revoke an order or direction given by it.

Application to extend timeto file claim or review decision

510.(1) A person may apply to the tribunal to extend the time within
which a claim may be made against the fund or an application to review a
decision of the chief executive may be made.

(2) The application must—
(@) be madein the approved form; and
(b) befiled with the registrar; and
(c) beaccompanied by the fee prescribed under a regulation; and

(d) stateclearly and briefly the reasons supporting the application for
an extension of time; and

(e) include copies of any documents supporting the claim.

(3) The registrar must fix a day and time for the hearing of the
application.

(4) The applicant must give acopy of the application and any supporting
documents and a notice in approved form of the time fixed for the

hearing—

(a) if theapplicationismadein relation to aclaim—to the respondent
to the claim; or

(b) if the application is made in relation to a decision of the chief
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executive—to the chief executive.

(5) The applicant must give the copy of the documents mentioned in
subsection (4) to the respondent or the chief executive at |east 7 days before
the hearing.

Tribunal may extend time

511.(1) Thetribunal may extend the time within which to file the claim or
seek review of adecision of the chief executiveif the tribunal is satisfied—

(a) theapplication is made—

(i) for aclaim—within the time mentioned in the notice given
under section 473(5)(b);168 or

(i) for a review of a decision of the chief executive—within
42 days after the person receives notice of the decision to be
reviewed; and

(b) itisappropriateto extend time having regard to—

(i) thereasons for not making the claim or seeking the review
within the time allowed; and

(if) the application generaly; and

(iif) for aclaim, the relative hardship that an extension of time or
a refusal to extend time would place on the claimant or
respondent; and

(iv) thejustice of the matter generaly.
(2) No appedl lies against the tribunal’ s decision under this section.

Joinder of parties

512.(1) For a proceeding, the tribunal may order that a person be joined
as aparty to aproceeding if the tribunal considers that—

(@) the person ought to be bound by, or have the benefit of, an order
of the tribunal in the proceeding; or

168 Section 473 (How to make a claim)
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(b) the person’sinterests are affected by the proceeding; or
(c) for another reason it is desirable the person bejoined as a party.

(2) The tribunal may make an order under subsection (1) on the
application of any person or on its own initiative.

Attendance notice

513.(1) Thetribunal may, on the application of a party to a proceeding or
on the tribuna’s own initiative, issue a notice in the approved form
(*attendance notice”) requiring a person to appear before the tribunal at a
stated time and place to give evidence or to produce a stated document or
thing.

(2) An attendance notice must be served personally on the person.

(3) The person must attend as required by the notice and continue to
attend as required by the presiding member until excused from further
attendance, unless the person has a reasonable excuse.

Maximum penalty for subsection (3)—200 penalty units.

Establishment of tribunal for hearing

514.(1) The chairperson must select the members of the tribunal for a
hearing, one of whom must be alawyer (who may be the chairperson).

(2) The lawyer is to be the presiding member of the tribunal for the
hearing.

(3) The registrar must keep a record of the name of the members
constituting the tribunal for each hearing and the purpose for which the
hearing was held.

Preliminary hearing

515.(1) The tribunal may conduct a preliminary hearing if asked by a
party to the proceeding or on itsown initiative.

(2) At a preliminary hearing, the tribunal may make orders and give
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directions under section 509, 511 or 512169 or amend the particulars of a
claim, complaint or application for review under section 486, 500 or 503.170

Frivolous or vexatious claims

516.(1) Thetribunal may dismissaclaim or an application for review if it
Is satisfied that the claim or application is frivolous, vexatious or oppressive.

(2) Thetribunal may make an order dismissing the claim or application at
any hearing, including a preliminary hearing.

Venues

517.(2) The tribunal may sit at the times and places decided by the
chairperson.

(2) Subsection (1) does not affect the tribunal’s power under
section 522171 to adjourn ahearing of adisciplinary chargeto aday fixed by
the tribunal.

Division 4—Representation

Right of appearance and representation

518.(1) Thefollowing persons are entitled to appear before the tribunal at
ahearing—

(d) aparty to the proceeding;

(b) the party’slawyer;

(c) thechief executive;

(d) thechief executive srepresentative;

169 Section 509 (Directions and orders), 511 (Tribunal may extend time) or 512
(Joinder of parties)

170 Section 486 (Amendment of claim), 500 (Amendment of complaint) or 503
(Amendment of application for review).

171 Section 522 (Power to adjourn hearings)
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(e) another person to whom the tribunal givesleave to appear.
(2) Subsection (1) is subject to section 504(2).172

Division 5—Other provisions about proceedings

Power s of tribunal relating to taking of evidence
519.(1) For the hearing, the tribunal may—
(a) takeevidence on oath; or

(b) require a person appearing before the tribunal to give evidence to
take an oath; or

(c) administer an oath to a person appearing before the tribunal.

(2) A person appearing as a witness at the tribunal hearing must not,
without reasonable excuse—

(&) fail to besworn; or

(b) fail to answer a question that the person is required to answer by
the tribunal; or

(c) fail to produce a document that the person was required to
produce by an attendance notice served on the person.

Maximum penalty—200 penalty units.

(3) It is areasonable excuse for a person to fail to answer a question or
produce a document, other than a document the person is required to keep
under this Act, if giving the answer or producing the document might tend
to incriminate the person.

I nspection of documents

520.(1) If adocument or thing is produced to the tribunal at a hearing, the
tribunal may—

(a) inspect the document or thing; and

172 Section 504 (Considering application)
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(b) make copies of, photograph, or take extracts from, the document
or thing if it is relevant to the hearing.

(2) The tribunal may also take possession of the document or thing, and
keep it whileit is necessary for the hearing.

(3) While it keeps a document or thing, the tribunal must permit a person
otherwise entitled to possession of the document or thing to inspect, make
copies of, photograph, or take extracts from, the document or thing, at the
reasonable time, date and place the tribuna decides.

Power to refer matter for expert assessment or opinion

521.(1) Thetribunal may refer amatter of atechnical naturearisinginthe
course of ahearing for investigation by an appropriate expert.

(2) In carrying out an investigation under this section, the expert has the
same protection and immunity as a member of the tribunal in the
performance of the member’ s duties as a member.

(3) The expert must report the results of the investigation in writing to the
tribunal and provide each of the partiesto the proceeding with a copy of the
report.

(4) Thetribunal may adopt the findings of the expert, wholly or partly.

Power to adjourn hearings
522. The tribunal may adjourn the hearing from time to time.

Questions of law to be decided by presiding member

523. A question of law arising in a proceeding in the tribunal is to be
decided according to the presiding member’ s opinion.

Contempt of tribunal
524.(1) A personisin contempt of the tribunal if the person—

(@ insults a member of the tribunal at a hearing, or in going to or
returning from the hearing; or
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(b) deliberately interrupts a hearing, or otherwise misbehaves at a
hearing; or

(c) creates or continues, or joins in creating or continuing, a
disturbancein or near a place where ahearing is being conducted;
or

(d) obstructs or assaults a person attending a hearing; or

(e) without lawful excuse, disobeys alawful order or direction of the
tribunal made or given at a hearing; or

(f) doesanything at a hearing or otherwise that would be contempt of
court if the tribunal were a court of record.

(2) The tribunal may order that a person who is in contempt under
subsection (1) at a hearing be excluded from the place where the hearing is
being conducted.

(3) A person acting under the tribunal’ s order may, using necessary and
reasonable help and force, exclude the person from the place.

Punishment of contempt

525.(1) Without limiting the tribunal’s power to punish for contempt
under section 524, a person’s contempt of the tribunal may be punished
under this section.

(2) The chairperson may certify the contempt in writing to the Supreme
Court (the* court”).

(3) For subsection (2), it is enough for the chairperson to be satisfied
there is evidence of contempt.

(4) The chairperson may issue awarrant directed to a police officer or all
police officers for the arrest of the person to be brought before the court to
be dealt with according to law.

(5) The Bail Act 1980 applies to the proceeding for the contempt started
by the certification in the same way it applies to a charge of an offence.

(6) The court must inquire into the alleged contempt.
(7) The court must hear—
(&) witnesses and evidence that may be produced against or for the
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person whose contempt was certified; and
(b) any statement given by the person in defence.

(8) If the court is satisfied the person has committed the contempt, the
court may punish the person asif the person had committed the contempt in
relation to proceedingsin the court.

(9) The Uniform Civil Procedure Rules 1999 apply to the court’s
investigation, hearing and power to punish with necessary changes.

(10) The chairperson’s certificate of contempt is evidence of the matters
contained in the certificate.

Conduct that is contempt and offence

526. If conduct of a person is both contempt of the tribunal and an
offence, the person may be proceeded against for the contempt or for the
offence, but the person is not liable to be punished twice for the same
conduct.

Division 6—Applications for summary orders

Application for summary order

527.(1) The chief executive may apply to the tribunal in the approved
form for a summary order under this section.

(2) The application must be filed with the registrar and accompanied by
the following documents—

(@) a copy of the claim against the fund in relation to which the
application is made;

(b) copies of the written notice of the chief executive' s decision, the
decision and the review notice given under section 482;

(c) acopy of theletter of demand given under section 491;
(d) adatutory declaration by the chief executive stating—

(i) the amount paid from the fund in settlement of the claim;
and
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(it) the amount of any payment received from the respondent in
satisfaction of the claim.

Respondent to be advised of application for summary order
528.(1) On receiving the application, the registrar must—
(@) fix adatefor consideration of the application by the tribunal; and

(b) give acopy of the application and the accompanying documents
to the respondent; and

(c) advisethe respondent that the tribunal will make a summary order
if satisfied that—

(i) the chief executive has made a decision in relation to the
clam against the fund; and

(if) under the chief executive's decision the respondent is liable
to reimburse the fund in a stated amount; and

(i) written notice of the chief executive' s decision, acopy of the
decision and areview notice under section 482 were sent to
the respondent; and

(iv) the respondent did not apply for review of the chief
executive' s decision under section 483; and

(v) a letter of demand was sent to the respondent under
section 491; and

(vi) therespondent has not paid the stated amount within the time
allowed under the letter of demand.

(2) Theregistrar must invite the respondent to make written submissions
for the tribunal’ s consideration about when and in what way the respondent
intends to satisfy the amount paid from the fund in settlement of the claim.

(3) Submissions made under subsection (2) must be given to the
registrar by a date notified to the respondent being a day at least 7 days
before the day fixed for consideration of the application.
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Divison 7—Tribunal’sorders

Orderstribunal may make on disciplinary charge hearing

529.(1) The tribunal may make 1 or more of the following orders against
aperson the tribunal finds guilty of adisciplinary charge brought under this
Act—

(8 an order reprimanding the person;

(b) anorder that the person pay to the chief executive, within thetime
stated in the order, afine of not more than 200 penalty units,

(c) an order that the person’s licence or registration certificate be
suspended for the period stated in the order;

(d) anorder—

(i) if the person is the holder of a licence or registration
certificate at the time the order is made—that the licence or
registration certificate be cancelled; or

(i) whether or not the person is the holder of a licence or
registration certificate at the time the order is made—that the
person be disqualified permanently, or for the period stated
in the order, from holding alicence or registration certificate;

(e) anorder, for alicensed individual who is an executive officer of a
corporation, that theindividual be disqualified permanently, or for
the period stated in the order, from being an executive officer of a
corporation that holds alicence;

(f) an order imposing conditions on, or amending or revoking the
conditions of, the person’ s licence or registration certificate;

(g) another order the tribunal considers appropriate to ensure the
person complies with this Act.

(2) The tribunal may not make an order under subsection (1)(d)(ii)
disqualifying the person from holding a licence or registration certificate if
thetribunal issatisfied that acourt has, in relation to the matter giving riseto
the disciplinary charge—
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(@) been asked to make an order under section 592(2)173
disqualifying the person from holding a licence or registration
certificate; and

(b) declined to do so.

Orderstribunal may make on claim hearing

530. The tribunal may make the following orders in relation to a claim
againgt the fund—

(@ an order allowing the claim, wholly or partly, or rejecting the
claim;

(b) an order stating that a named person is liable for a claimant’s
financial loss and the amount of the loss;

(c) an order about recovery of an amount payable in relation to a
claim;

(d) an order that no amount isrecoverablein relation to aclaim.

Orderstribunal may make on review hearing

531.(1) In deciding an application for review of a decision of the chief
executive, the tribunal may—

(&) confirm the decision being reviewed; or
(b) set aside the decision and substitute another decision; or

(c) set aside the decision and return the matter to the chief executive
with directions that the tribunal considers appropriate.

(2) In substituting another decision, the tribunal has the same powers as
the chief executive.

Example—

The tribunal may decide that an unsuccessful applicant for a licence be granted
the licence either unconditionally or on particular conditions.

(3) If the tribunal substitutes another decision, the substituted decision is
taken to be the decision of the chief executive.

173 Section 592 (Power of court)
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Summary orders

532.(1) The tribunal must consider an application for a summary order
and any written submissions made by the respondent for the application.

(2) Thetribunal must make a summary order if satisfied that—

(i) thechief executive hasmade adecisioninrelationtoaclaim
against the fund; and

(if) under the chief executive' s decision the respondent is liable
to reimburse the fund in a stated amount; and

(i) written notice of the chief executive’' s decision, acopy of the
decision and a review notice under section 482 were sent to
the respondent; and

(iv) the respondent did not apply for review of the chief
executive' s decision under section 483; and

(v) a letter of demand was sent to the respondent under
section 491; and

(vi) therespondent has not paid the stated amount within the time
allowed under the letter of demand.

(3) If the tribunal makes a summary order, the order must state that the
respondent is liable to pay to the chief executive a stated amount within a
stated period.

Form of order
533. A tribunal order must—
(@) besigned by the presiding member; and

(b) for an order other than a summary order, state the tribunal’s
findingsin relation to the facts of the case.

Order must be supported by reasons

534. The tribunal must provide written reasons for its decision when
making an order, other than a summary order.
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Service of order

535. Theregistrar must give acopy of atribunal order for a proceeding to
each of the partiesto the proceeding.

Publication of tribunal decisions

536. The tribunal may publish its decisions in any way it considers
appropriate.

Division 8—Costs

Costs

537.(2) In a proceeding, the tribunal may award the costs it considers
appropriate on—

(@) theapplication of aparty to the proceeding; or
(b) itsowninitiative.

(2) The costs the tribunal may award may be awarded at any stage of the
proceeding or after the proceeding has ended.

(3) If the tribunal awards costs during a proceeding, the tribunal may
order that the costs not be assessed until the proceeding ends.

(4) In deciding whether to award costs, and the amount of the costs, the
tribunal may have regard to the following—

(8 the outcome of the proceeding;

(b) the conduct of the parties to the proceeding before and during the
proceeding;

(c) thenature and complexity of the proceeding;

(d) therelative strengths of the claims made by each of the parties to
the proceeding;

(e) any contravention of the Act by a party to the proceeding;

(f) for aproceeding to which the chief executive is a party, whether
the other party to the proceeding was afforded natural justice by
the chief executive,
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(g) anything elsethe tribunal considers relevant.

(5) A party to aproceeding is not entitled to costs only because—
(a) the party wasthe beneficiary of an order of the tribunal; or
(b) the party waslegally represented at the proceeding.

Division 9—Recovery of amounts

Recovery of fines

538.(1) An order of the tribunal requiring a person to pay to the chief
executive an amount as a fine may be filed in the registry of a court having
jurisdiction for recovery of debts up to the amount of the fine.

(2) When filing the order, the chief executive must also file an affidavit
deposing to noncompliance, or the extent of noncompliance, with the order
by the person.

(3) On being filed, the order is taken to be an order of the court and may
be enforced against the named person as a penalty imposed by that court.

Recovery of amounts other than fines

539.(1) The chief executive may file an order of the tribunal stating that a
named person (the “respondent”) is liable for the payment of an amount
other than afinein the registry of acourt having jurisdiction for the recovery
of debts up to the amount.

(2) When filing the order, the chief executive must also file an affidavit
deposing to noncompliance, or the extent of noncompliance, with the order
by the respondent.

(3) On being filed, the order is taken to be an order of the court and may
be enforced by the chief executive against the respondent as a debt.

(4) If more than 1 person is named as being liable for the payment of the
amount, the persons are jointly and severally liable for the payment.
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Division 10—Appeal

Appeal to District Court on questions of law only

540.(1) The chief executive or aparty dissatisfied with the decision of the
tribunal may appeal to the District Court, but only on a question of law.

(2) The party appealing must serve a copy of the appeal and supporting
documents on the registrar within 7 days of filing the appeal in the District
Couirt.

(3) On hearing the appeal, the court may make the order for costs it
considers appropriate.

(4) The District Court registrar must give the registrar of the tribunal a
copy of the court’ s judgment and reasons.

CHAPTER 15—ENFORCEMENT

PART 1—INSPECTORS

Appointment
541.(1) The chief executive is an inspector.
(2) The chief executive may appoint a person as an inspector.

(3) The chief executive may appoint a person as an inspector only if the
chief executive is satisfied the person has the necessary expertise or
experience to be an inspector.

Limitation of inspector’s powers
542. The powers of an inspector may be limited—
(@) under aregulation; or
(b) under acondition of appointment; or
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(c) by written notice of the chief executive given to the inspector.

Appointment conditions

543.(1) An inspector holds office on the conditions stated in the
instrument of appointment.

(2) An inspector ceases holding office—

(a) if the appointment providesfor aterm of appointment—at the end
of the term; or

(b) if the conditions of appointment provide—on ceasing to hold
another office (the “main office”) stated in the appointment
conditions.

(3) An ingpector may resign by signed notice of resignation given to the
chief executive.

(4) However, an inspector may not resign from the office of inspector
(the“ secondary office”) if acondition of the inspector’s employment to the
main office requires the inspector to hold the secondary office.

Identity cards
544.(1) The chief executive must give each inspector an identity card.
(2) Theidentity card must—
() contain arecent photo of the inspector; and
(b) be signed by the inspector; and
(c) identify the person as an inspector; and
(d) include an expiry date on the card.

(3) This section does not prevent the issue of a single identity card to a
person for this and other Acts.

Failuretoreturn identity card

545. A person who stops being an inspector must return the person’s
identity card to the chief executive as soon as practicable, but within
21 days, after the person stops being an inspector, unless the person has a
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reasonable excuse.
Maximum penalty—10 penalty units.

Production or display of identity cards

546.(1) Aninspector may exercise apower under thisAct inrelationto a
person only if the inspector—

(&) first produces the inspector’s identity card for the other person’s
inspection; or

(b) hastheidentity card displayed so it is clearly visible to the other
person.

(2) However, if for any reason it is not practicable to comply with
subsection (1) before exercising the power, the inspector must produce the
identity card for the other person’s inspection at the first reasonable
opportunity.

PART 2—INSPECTORS POWERS
Divison 1—Entry to places

Entry to places
547.(1) Aninspector may enter aplace if—
(@) itsoccupier consentsto the entry; or

(b) itisapublic place and the entry is made when it is open to the
public; or

(c) theentry isauthorised by awarrant.

(2) For the purpose of asking the occupier of a place for consent to enter,
an inspector may, without the occupier’ s consent or a warrant—

(@ enter land around premises a the place to an extent that is
reasonabl e to contact the occupier; or
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(b) enter part of the place the inspector reasonably considers
members of the public ordinarily are alowed to enter when they
wish to contact the occupier.

Division 2—Procedure for entry

Entry with consent

548.(1) Thissection appliesif an inspector intends to ask an occupier of a
place to consent to the inspector or another inspector entering the place
under section 547(1)(a).

(2) Before asking for the consent, the inspector must tell the occupier—
() the purpose of the entry; and
(b) that the occupier is not required to consent.

(3) If the consent is given, the inspector may ask the occupier to sign an
acknowledgment of the consent.

(4) The acknowledgment must state—
() theoccupier has been told—
(i) the purpose of the entry; and
(if) that the occupier is not required to consent; and
(b) the purpose of the entry; and

(c) the occupier gives the inspector consent to enter the place and
exercise powers under this part; and

(d) thetime and date the consent was given.

(5) If the occupier signs the acknowledgment, the inspector must
immediately give a copy to the occupier.

(6) A court must find the occupier of a place did not consent to an
inspector entering the place under this part if—

(@) anissuearisesin aproceeding in the court whether the occupier of
the place consented to the entry under section 547(1)(a); and

(b) an acknowledgment mentioned in subsection (4) is not produced
in evidence for the entry; and
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(c) itisnot proved by the person relying on the lawfulness of the
entry that the occupier consented to the entry.

Application for warrant
549.(1) Aninspector may apply to a magistrate for awarrant for a place.

(2) The application must be sworn and state the grounds on which the
warrant is sought.

(3) The magistrate may refuse to consider the application until the
inspector gives the magistrate all the information the magistrate requires
about the application in the way the magistrate requires.

Example—

The magistrate may require that additional information supporting the application
be given by a statutory declaration.

| ssue of war rant

550.(1) The magistrate may issue a warrant only if satisfied there are
reasonable grounds for suspecting—

() thereis a particular thing or activity (the “evidence’) that may
provide evidence of an offence against this Act; and

(b) theevidenceisat the place, or, within the next 72 hours, may be at
the place.

(2) The warrant must state—

() that an inspector may, with necessary and reasonable help and
force—

(i) enter the place and any other place necessary for entry; and
(if) exercisetheinspector’s powers under this Act; and
(b) the offence for which the warrant is sought; and
(c) theevidencethat may be seized under the warrant; and
(d) thehours of the day or night when the place may be entered; and
(e) thedate, within 7 days after the warrant’ s issue, the warrant ends.
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Special warrants

551.(1) An inspector may apply for a warrant (“ special warrant” ) by
phone, fax, radio or another form of communication if the inspector
considers it necessary because of—

(@) urgent circumstances, or

(b) other specia circumstances, including for example, the
inspector’ s remote location.

(2) Before applying for the specia warrant, the inspector must prepare an
application stating the grounds on which the warrant is sought.

(3) Theinspector may apply for the special warrant before the application
IS sworn.

(4) After issuing the special warrant, the magistrate must immediately
fax a copy (“facsimile warrant”) to the inspector if it is reasonably
practicable to fax the copy.

(5) If it isnot reasonably practicable to fax a copy to the inspector—
(@ the magistrate must tell the inspector—
(i) what the terms of the special warrant are; and
(if) thedate and timethe special warrant is signed; and

(b) theinspector must complete aform of warrant (“warrant form”)
and writeon it—

(i) themagistrate’s name; and

(ii) the date and time the magistrate issued the special warrant;
and

(i) theterms of the specia warrant.

(6) Thefacsimile warrant, or the warrant form properly completed by the
Inspector, authorises the entry and the exercise of the other powers stated in
the special warrant issued.

(7) The inspector must, at the first reasonable opportunity, send to the
magistrate—

(&) thesworn application; and
(b) if theinspector completed awarrant form—the completed warrant
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form.

(8) On receiving the documents, the magistrate must attach them to the
specia warrant.

(9) A court must find the exercise of the power by an inspector was not
authorised by a specia warrant if—

(8 anissuearisesinaproceeding in the court whether the exercise of
the power was authorised by a special warrant mentioned in
subsection (1); and

(b) the specia warrant is not produced in evidence; and

(c) itis not proved by the person relying on the lawfulness of the
entry that the inspector obtained the special warrant.

Warrants—procedure before entry

552.(1) This section applies if an inspector named in a warrant issued
under this part for aplaceisintending to enter the place under the warrant.

(2) Before entering the place, the inspector must do or make areasonable
attempt to do the following things—

(a) identify himself or herself to a person present at the place who is
an occupier of the place by producing a copy of the inspector’s
identity card or other document evidencing the inspector’s
appointment;

(b) givethe person acopy of thewarrant or, if the entry is authorised
by a facsimile warrant or warrant form mentioned in
section 551(6), acopy of the facsmile warrant or warrant form;

(c) tell the person the inspector is permitted by the warrant to enter
the place;

(d) give the person an opportunity to allow the inspector immediate
entry to the place without using force.

(3) However, the inspector need not comply with subsection (2) if the
Inspector believes on reasonable grounds that immediate entry to the placeis
required to ensure the effective execution of the warrant is not frustrated.
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Divison 3—Powers after entry

Inspector’s powersin a place under a warrant

553.(1) This section applies to an inspector who enters a place under a
warrant.

(2) The inspector may—
() searchany part of the place; or
(b) seizethe evidence for which the warrant was issued; or
(c) seizeathing if theinspector believes, on reasonable grounds—
(i) thethingisevidence of an offence against this Act; and
(ii) theseizureisnecessary to prevent—
(A) thething being hidden, lost or destroyed; or

(B) the thing being used to commit, continue or repeat an
offence against this Act; or

(d) inspect, photograph or film the place or anything in the place; or
(e) copy adocument in the place; or

(f) take into the place the persons, equipment and materials the
inspector reasonably requires for exercising a power under this
Act; or

(g) require aperson in the place to give the inspector reasonable help
to exercise the powers mentioned in paragraphs (a) to (f).

(3) A person must comply with a requirement under subsection (2)(g),
unless the person has a reasonabl e excuse.

Maximum penalty for subsection (3)—200 penalty units or 1 year's
imprisonment.

Procedur e after thing seized

554.(1) As soon as practicable after a thing is seized by an inspector
under section 553, the inspector must give areceipt for it to the person from
whom it was seized.
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(2) The inspector must allow a person who would be entitled to the
seized thing if it were not in the inspector’ s possession—

() toinspectit; or
(b) if it isadocument—to copy it.

(3) The inspector must return the seized thing to the person at the end
of—

(@ 1lyear;or

(b) if a proceeding for an offence involving it is started within
1 year—the proceeding and any appeal from the proceeding.

(4) Despite subsection (3), the inspector must return the seized thing to
the person if the inspector is satisfied that—

(a) itsretention as evidence is no longer necessary; and
(b) itsreturnisnot likely to result in its use in repeating the offence.

(5) Copying under subsection (2)(b) must be allowed within 7 days after
it isrequested.

Power to require name and address

555.(1) Aninspector may require a person to state the person’s name and
addressiif the inspector—

(@ findsthe person committing an offence against this Act; or

(b) finds the person in circumstances that lead, or has information
that leads, the inspector to reasonably suspect that the person has
committed, or assisted in the commission of, an offence against
thisAct.

(2) When making the requirement, the inspector must warn the person
that it isan offenceto fail to state the person’s name and address, unless the
person has a reasonable excuse.

(3) The inspector may require the person to give evidence of the
correctness of the person’s name or address if the inspector reasonably
suspects the name or address given isfalse.

(4) A person must comply with an inspector's requirement under
subsection (1) or (3), unless the person has a reasonable excuse.
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Maximum penalty—20 penalty units.
(5) A person does not commit an offence against subsection (4) if—

() the inspector required the person to state the person’s name and
address on suspicion of the person having committed an offence
against thisAct; and

(b) the personisnot proved to have committed the offence.

Power to require documentsto be produced
556.(1) Aninspector may require—
(@) alicenseeto produce—
(i) thelicensee slicence; or
(if) documents relating to the licensee’ s trust account; or

(b) alicensee or other person who has possession, custody, or control
of documents or things relating to the licensee’'s business to
produce the documents or things; or

(c) alicensee or other person to give the inspector information about
a produced document.

Examples of paragraph (b)—

1. Contracts relating to a transaction by or with the licensee in connection with
the licensee’ s business as licensee.

2. Motor vehicle compliance plates.

(2) The inspector may require the licensee or other person to give the
inspector the document, thing or information immediately or at a stated
reasonabl e place at a stated reasonable time.

(3) The licensee or other person must comply with a requirement under
subsection (1) or (2), unless the person has a reasonable excuse.

Maximum penalty—200 penalty units.

(4) Itisareasonable excuse for an individual to fail to giveinformation if
giving the information might tend to incriminate the individual .

(5) The inspector may—
(@) inspect a produced document or thing; or
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(b) audit or copy a produced document; or

(c) seize adocument or thing if the inspector believes, on reasonable
grounds—

(i) the document or thing is evidence of an offence against this
Act; and

(if) theseizureisnecessary to prevent—

(A) the document or thing being hidden, lost or destroyed;
or

(B) the document or thing being used to commit, continue
or repeat an offence against this Act.

(6) In this section—
“licensee” includes the following—

(@) a person who was a licensee but whose licence is no longer
current;

(b) apersonwhoisnot licensed, but who acts as alicensee;
(c) apartner of alicensee;
(d) aperson employed, or apparently employed, by alicensee.

“trust account” includes any account relating to money received in trust by
alicensee asalicensee.

Power to requireinformation

557.(1) This section applies if an inspector believes, on reasonable
grounds—

(@) an offence against this Act has been committed; and
(b) aperson may be able to give information about the offence.

(2) The inspector may require the person to give information about the
offence.

(3) The inspector may require the person to give the inspector the
information at a stated reasonable place at a stated reasonable time.

(4) The person must comply with a requirement under subsection (2)
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or (3), unless the person has a reasonable excuse.
Maximum penalty—200 penalty unitsor 1 year’simprisonment.

(5) Itisareasonable excuse for anindividual to fail to giveinformation if
giving the information might tend to incriminate the individual .

PART 3—OTHER PROVISIONS ABOUT
ENFORCEMENT

Duties of financial institution managers

558.(1) The manager or principal officer of an office or branch of a
financia institution where trust money has been deposited, whether to a
trust account or another account, must—

(@ alow aninspector, on written demand signed by the inspector, to
inspect and copy any documents relating to the account; and

(b) immediately a licensee’s trust account is overdrawn, inform the
chief executive of that fact; and

(c) immediately there is insufficient money in a licensee's trust
account to meet a cheque drawn on the account, inform the chief
executive of—

(i) theamount for which the chequeis drawn; and
(ii) theamount in the account.
Maximum penalty—200 penalty unitsor 1 year’simprisonment.
(2) In this section—
“licensee” includes—
(@) aformer licensee;, and
(b) apersonwho isnot licensed, but who acts as alicensee.

“trust money” includes—
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(@) an amount that, under section 379,174 is required to be deposited
to alicensee’ strust account; and

(b) an instrument for the payment of an amount mentioned in
paragraph (a) if the instrument may be paid into a financial
institution; and

(c) asecurity for an amount mentioned in paragraph (a) if title to the
security istransferable by delivery.

Notice of damage
559.(1) This section appliesif—

(8 an inspector damages property when exercising or purporting to
exercise apower; or

(b) a person (the “other person”) acting under the direction or
authority of an inspector damages property.

(2) The inspector must immediately give written notice of particulars of
the damage to the person who appears to the inspector to be the owner of
the property.

(3) If the inspector believes the damage was caused by a latent defect in
the property or circumstances beyond the inspector’s or other person’s
control, the ingpector may state the belief in the notice.

(4) If, for any reason, it is impracticable to comply with subsection (2),
the inspector must leave the notice in a conspicuous position and in a
reasonably secure way where the damage happened.

(5) This section does not apply to damage the inspector reasonably
believesistrivid.

(6) In this section—
“owner”, of property, includes the person in possession or control of it.

Compensation
560.(1) A person may claim compensation from the State if the person

174 Section 379 (Dealing with amount on receipt)
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incurs loss or expense because of the exercise or purported exercise of a
power under this chapter.

(2) Payment of compensation may be claimed and ordered in a
proceeding for—

(@) compensation brought in acourt of competent jurisdiction; or

(b) an offence against this Act brought against the person making the
claim for compensation.

(3) A court may order the payment of compensation for the loss or
expense only if it is satisfied that it is just to make the order in the
circumstances of the particular case.

Threatening or obstructing inspectors

561. A person must not threaten or obstruct an inspector who is
exercising a power under this Act, unless the person has a reasonable
excuse.

Maximum penalty—200 penalty units or 1 year’simprisonment.

I mper sonation of inspectors
562. A person must not pretend to be an inspector.
Maximum penalty—50 penalty units.

CHAPTER 16—INJUNCTIONS AND

UNDERTAKINGS

PART 1—INJUNCTIONS

Injunctions

563. An injunction under this part may be granted by the District Court
against a person (“respondent™) at any time.



s564 349 s 566
Property Agents and Motor Dealers No. 62, 2000

Who may apply for injunction
564. The following persons may apply to the District Court for an
injunction—
(@) thechief executive;
(b) aperson aggrieved by the respondent’ s conduct.

Groundsfor injunction

565. The District Court may grant an injunction if the court is satisfied
that a person has engaged, or is proposing to engage, in conduct that
constitutes or would constitute—

(8) acontravention of this Act or acode of conduct; or
(b) attempting to contravene this Act or a code of conduct; or

(c) aiding, abetting, counselling or procuring a person to contravene
this Act or a code of conduct; or

(d) inducing or attempting to induce, whether by threats, promises or
otherwise, a person to contravene this Act or acode of conduct; or

(e) beinginany way, directly or indirectly, knowingly concerned in,
or party to, the contravention by a person of this Act or a code of
conduct; or

(f) conspiring with others to contravene this Act or a code of
conduct.

Court’spowersfor injunctions

566.(1) The power of the District Court to grant an injunction restraining
a person from engaging in conduct may be exercised—

(@ whether or not it appears to the court that the person intends to
engage again, or to continue to engage, in conduct of that kind;
and

(b) whether or not the person has previously engaged in conduct of
that kind.

(2) The power of the court to grant an injunction requiring a person to do
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an act or thing may be exercised—

(@) whether or not it appearsto the court that the person intendsto fail
again, or to continue to fail, to do the act or thing; and

(b) whether or not the person has previously failed to do the act or
thing.

(3 An interim injunction may be granted under this part until the
applicationisfinaly decided.

(4) The District Court may rescind or vary an injunction at any time.

Terms of injunction

567.(1) The District Court may grant an injunction in the terms the court
considers appropriate.

(2) Without limiting the court's power under subsection (1), an
injunction may be granted restraining a person from carrying on a business
as alicensee (whether or not the personislicensed or the businessis carried
on as part of, or incidental to, the carrying on of another business)—

(@) for astated period; or
(b) except on stated terms and conditions.

(3) Also, the court may grant an injunction requiring a person to take
stated action, including action to disclose information or publish
advertisements, to remedy any adverse consequences of the person’s
contravention of this Act or a code of conduct.

Undertakings asto costs

568. If the chief executive applies for an injunction under this part, no
undertaking as to damages or costs may be required or made.
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PART 2—UNDERTAKINGS

Chief executive may seek undertaking after contravention

569.(1) If the chief executive believes, on reasonable grounds, a person
has contravened or been involved in a contravention of this Act or a code of
conduct, the chief executive may, by written notice given to the person—

(@) state the act or omission the chief executive believes is the
contravention; and

(b) ask the person to give the chief executive a written undertaking
that the person will not continue or repeat the act or omission.

2) 1f—

(@) the person gives the undertaking and, if the contravention is
conduct consisting of a series of acts or omissions, the person
stops the conduct; and

(b) the chief executive accepts the undertaking;

the chief executive can not start an offence proceeding against the person for
the contravention, unless the chief executive withdraws the undertaking
under section 570.

Variation and withdrawal of undertakings

570.(1) If the chief executive accepts the undertaking, it may be varied or
withdrawn at any time by—

(@) the person who gave it, but only if the chief executive agrees to
the variation or withdrawal; or

(b) thechief executive, if the chief executive believes, on reasonable
grounds—

(i) that, before it was accepted, the person who gave it
contravened this Act in a way unknown to the chief
executive; and

(i1) bhad the chief executive known about the contravention, the
chief executive would not have accepted the undertaking or
would not have accepted it unlessits terms were changed.



s571 352 s571
Property Agents and Motor Dealers No. 62, 2000

(2) The chief executive may also withdraw the undertaking if the chief
executive believes, on reasonable grounds, it is no longer necessary.

(3) If the chief executive varies or withdraws, or agreesto the variation or
withdrawal of, the undertaking, the chief executive must give the person
who gave it written notice of its variation or withdrawal.

(4) The variation or withdrawal takes effect when written notice of the
variation or withdrawal is received by the person.

Enfor cement of undertakings

571.(2) If the chief executive believes, on reasonable grounds, a person
has contravened a term of an undertaking, the chief executive may apply to
the District Court for an order under this section.

(2) If the court is satisfied that the person has contravened the term, the
court may make 1 or more of the following orders—

(8 an order directing the person to comply with the term;

(b) anorder directing the person to pay to the State an amount that is
not more than the direct or indirect financial benefit obtained by
the person from, and reasonably attributable to, the contravention;

(c) an order directing the person to pay compensation to someone
else who has suffered loss or damage because of the
contravention;

(d) an order directing the person to give a security bond to the State
for astated period;

(e) another order the court considers appropriate.

(3) The District Court may order the forfeiture to the State of all or part of
a security bond given by a person under subsection (2)(d) if—

(@) thechief executive appliesto the court for the order; and

(b) thecourt is satisfied that the person contravened the undertaking
during the period for which the bond was given.
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Register of undertakings

572.(1) The chief executive must keep a register of each undertaking
given to the chief executive by a person under this part.

(2) Theregister must contain a copy of the undertaking.

(3) A person may, on payment of any fee that may be prescribed under a
regulation, inspect, or get acopy of detailsin, the register—

() at the department’ s head office when it is open to the public; or
(b) by using acomputer.

(4) A person may pay the fee, in advance or in arrears, under an
arrangement approved by the chief executive.

(5) The register may be kept in any way the chief executive considers
appropriate.

CHAPTER 17—GENERAL OFFENCES,
EVIDENTIARY MATTERSAND LEGAL
PROCEEDINGS

PART 1—GENERAL OFFENCES

Wrongful conversion and false accounts

573.(1) This section applies if a licensee, in the performance of the
activities of alicensee, receives an amount belonging to someone el se.

(2) A licensee who—

(@) dishonestly converts the amount to the licensee’'s own or
someone else’ s use; or

(b) dishonestly renders an account of the amount knowing it to be
falsein amateria particular;

commits acrime.



s574 354 s574
Property Agents and Motor Dealers No. 62, 2000

Maximum penalty—21 000 penalty units or 5 years imprisonment.

(3) For a prosecution under subsection (2)(a), it is enough for the
prosecution to prove that the licensee dishonestly converted an amount in
the licensee’ s trust account to the licensee' s own use or someone else’ s use
without having to prove that the amount belonged to a particular person.

(4) In this section—

“licensee” includes aformer licensee and a person who is not licensed, but
who acts as alicensee.

False representations about property

574.(1) A licensee or registered employee must not represent in any way
to someone else anything that isfalse or misleading in relation to the letting,
exchange or sale of property.

Maximum penalty—540 penalty units.

(2) Without limiting subsection (1), a licensee or registered employee
must not, in connection with the sale, or the possible sale, of an interest in
land or in connection with the promotion in any way of the sale of an
interest in land, represent in any way to someone else anything that is false
or misleading in relation to—

(@ thevaue of theland at the date of sale; or
(b) the potential income from the leasing of the land; or

(c) if the land has been previously sold, the date of the sale and the
consideration for the sale; or

(d) how the purchase of the land may affect the incidence of income
taxation on the buyer.

Maximum penalty—540 penalty units.

(3) Without limiting subsection (1) or (2), a representation is taken, for
the subsection, to be false or misleading if it would reasonably tend to lead
to a belief in the existence of a state of affairs that does not in fact exist,

whether or not the representation indicates that that state of affairs does
exist.

(4) Also, if aperson makes arepresentation in relation to amatter and the
person does not have reasonable grounds for making the representation, the
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representation is taken to be misleading.

(5) The onus of establishing that the person had reasonable grounds for
making the representation is on the person.

(6) It is not a defence to a prosecution under subsection (1) or (2) for the
defendant to prove that an agreement with the person was terminated or that
the person did not enter into an agreement because of the representation.

(7) This section does not limit another Act or law about false or
misleading representations.175

(8) In this section—

“false or mideading”, in relation to a representation includes the wilful
concealment of a materia fact in the representation.

“licensee” includes a person acting as a licensee, but does not include a
commercial agent.

“registered employee’ includes a person acting as a registered employee,
but does not include a commercial subagent.

Chief executive' s power to ask for substantiation of representations
made by licensees or registered employees

575.(1) Thissection appliesif the chief executive believes, on reasonable
grounds, that alicensee or registered employee has made arepresentation in
contravention of section 574(1) or (2).

(2) The chief executive may, by written notice, ask the person to give to
the chief executive written proof that supports the representation.

(3) The notice must—

() stateaday, at least 14 days after the day the notice is given to the
person, by which the person must give the proof to the chief
executive; and

(b) warn the person it is an offence to fail to respond to the notice by
the stated day, unless the person has a reasonable excuse for the
failure to respond.

175 See, for example, Fair Trading Act 1989, section 40A and Trade Practices Act
1974 (Cwlth), section 53A.
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(4) The person must respond to the notice by the stated day, unless the
person has a reasonable excuse for the failure to respond.

Maximum penalty—2100 penalty units.

(5) It is a reasonable excuse to fail to comply with subsection (4) if
complying with the subsection would tend to incriminate the person.

False representations about mileage

576. A person must not wilfully represent in any way to someone €else
anything that is false or misleading about the total distance travelled by a
motor vehicle.

Maximum penalty—540 penalty units.

Tampering with odometers

577.(1) A person must not tamper with a motor vehicle's odometer with
intent to falsely represent that, at a particular time, the vehicle—

(@) hastravelled adistance less than a specified distance; or
(b) hastravelled adistance more than a specified distance.
Maximum penalty—200 penalty units or 2 years imprisonment.

(2) If a court finds a person guilty of an offence against subsection (1),
the court may, on its own initiative or on the application of the prosecution
or a person who has suffered loss, order the person who committed the
offence to compensate the person who suffered loss for loss resulting from
the commission of the offence.

(3) In any proceeding, the distance shown at any time on the odometer
tampered with is evidence of a false representation by the person who
tampered with the odometer that the vehicle—

(@) hastravelled adistance less than a specified distance shown on the
odometer; or

(b) hastravelled a distance more than a specified distance shown on
the odometer.

(4) Subsection (2) does not limit a court’s powers under the Penalties
and Sentences Act 1992 or any other law.
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Offenceto chargefeefor providing documentsetc.

578.(1) A licensee or alicensee’ s employee must not charge afeefor the
provision, preparation or completion of a document for atransaction relating
to, or arising out of, the performance of alicensee’ s activities.

Maximum penalty—200 penalty unitsor 1 year’simprisonment.

(2) Subsection (1) does not limit the Legal Practitioners Act 1995,
section 19176 or the Queendand Law Society Act 1952, section 39.177

(3) This section does not apply to the provision of a security interest
certificate under section 233(5) or 295(4).178

Offenceto ask for, or receive, excessor improper remuneration

579.(2) If an amount is prescribed under a regulation as the maximum
amount allowed to alicensee for the performance of alicensee sactivitiesin
relation to a stated transaction, a licensee must not ask for, or receive, a
commission or reward for the transaction greater than the amount allowed
under the regulation.

Maximum penalty—200 penalty unitsor 1 year’simprisonment.

(2) If, in a proceeding under this section, an amount is aleged to be
payable to the licensee for recouping expenditure lawfully incurred by the
licensee in connection with the transaction, the licensee must establish to the
court’ s satisfaction, on the balance of probabilities, that the expenditure was
lawfully incurred.

(3) If alicensee is convicted of an offence against subsection (1) or fails
to satisfy the court under subsection (2) about expenditure incurred, the
convicting court must also order the licensee to refund the amount to which
the licensee was not entitled to the person from whom it was obtained.

(4) Subsection (1) does not prevent the licensee asking for or receiving an
amount more than the maximum amount allowed under the regulation if the
amount isfor GST payable for a supply in relation to the transaction.

176 |egal Practitioners Act 1995, section 19 (Conveyancing how prohibited)

177 Queendand Law Society Act 1952, section 39 (Persons practising without
certificates)

178 Section 233 (Guarantee of title for motor vehicles) or 295 (Guarantee of title for
motor vehicles)
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Offenceto deal with trust account

580. A person must not operate on a licensee's trust account unless the
person is—

(@ thelicensee; or

(b) aperson actually employed by the licensee and authorised by the
licensee to operate on the trust account; or

(c) otherwise permitted under this Act to operate on the licensee's
trust account.

Maximum penalty—200 penalty units or 3 years imprisonment.

Offenceto lend or borrow licence
581.(1) A licensee must not—
(@ lend or hire out the licensee’ s licence to someone else; or

(b) notify or advertise that alicenceisavailable for sale, loan or hire,
or on another basis, to someone else, whether licensed or not; or

(c) permit or allow someone else to hold out that the person is the
holder of the licence issued to the licensee.

Maximum penalty—200 penalty units or 2 years imprisonment.
(2) A person must not borrow, hire or buy alicensee’' s licence.
Maximum penalty—200 penalty units or 2 years imprisonment.

(3) If a person who is not the holder of an appropriate licence or the
licensee’ s substitute has the effective or apparent management or control of
a licensee’s business, the licensee is taken to have lent, and the person is
taken to have borrowed, the licensee’ s licence.

False or misleading statements

582.(1) A person must not, for this Act, state anything to an official the
person knowsisfalse or misleading in amaterial particular.
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Maximum penalty—200 penalty units or 2 years imprisonment.
(2) In this section—

“official” means the chief executive, an inspector or another person in the
department in which this Act is administered.

False or mideading documents

583.(1) A person must not, for this Act, give an official a document
containing information the person knowsisfalse or misleading in amaterial
particular.

Maximum penalty—200 penalty units or 2 years imprisonment.

(2) Subsection (1) does not apply to a person if the person, when giving
the document—

(8 informs the official, to the best of the person’s ability, how it is
false or mideading; and

(b) if the person has, or can reasonably obtain, the correct
information, gives the correct information.

(3) A person must not make an entry in a document required or
permitted to be made or kept under this Act knowing the entry to be false or
misleading in amateria particular.

Maximum penalty—200 penalty units or 2 years imprisonment.
(4) In this section—

“official” means the chief executive, an inspector or another person in the
department in which this Act is administered.

Prohibited practices

584.(1) A person must not, for reward, supply, or undertake to supply,
or advertise, or hold out in any way, that the person will supply to any
person addresses or other particulars of—

() placesof resdencethat areto let; or

(b) places of residence or land or interests in places of residence or
land that are for sale.
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Maximum penalty—200 penalty unitsor 1 year’ simprisonment.

(2) Subsection (1) does not apply to areal estate agent or pastoral house
that has been appointed by the landlords or sellers of the places of residence
or land or interests in the places of residence or land to perform an activity
and hasthelandlord’ s or seller’ s consent to supply the particulars.

(3) A person must not make an unsolicited invitation to another person to
attend a property information session unless the person is a property
developer or area estate agent or someone acting for the devel oper or agent.

Maximum penalty—200 penalty units or 2 years imprisonment.

PART 2—EVIDENTIARY MATTERS

Evidence of tampering by a motor dealer or auctioneer

585.(1) Evidence that a motor vehicle's odometer reading when the
vehicle was in the possession of a motor dealer or auctioneer was less than
its reading when the dealer or auctioneer took possession of the vehicle is
evidence that—

(8 the motor vehicle's odometer was tampered with; and
(b) thedealer or auctioneer contravened section 577(1)(a).179

(2) Evidence that a motor vehicle’'s odometer was tampered with to
increase the distance shown on the odometer when the vehicle was in a
motor dealer’s or auctioneer’s possession is evidence that the dealer or
auctioneer contravened section 577(1)(b).

(3) In this section—

“possession”, of a motor vehicle, includes custody and control of the
vehicle.

179 Section 577 (Tampering with odometers)
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Continuing false representation—tamper ed with odometer

586.(1) This section applies, in any proceeding, if there is evidence
(“relevant evidence”) that a person intentionally tampered with the
odometer of amotor vehicle so that it showed that the vehicle at that time—

(@ had not travelled the distance shown on the odometer before it
was tampered with; or

(b) had travelled more than the distance shown on the odometer
before it was tampered with.

(2) The distance shown at any time afterwards on the odometer is
evidence of afalse representation by a person at that |later time that—

(a) if the relevant evidence relates to subsection (1)(a)—the vehicle
had not travelled more than the distance shown on the odometer;
or

(b) if the relevant evidence relates to subsection (1)(b)—the vehicle
had travelled more than the distance shown on the odometer.

Evidentiary provisions
587.(1) This section applies to a proceeding under this Act.

(2) The appointment or power of an inspector must be presumed unless a
party, by reasonable notice, requires proof of—

(&) the appointment; or
(b) the power to do anything under this Act.

(3) A signature purporting to be the signature of the chief executive, a
member of the tribunal or an inspector is evidence of the signature it
purportsto be.

(4) A certificate purporting to be signed by a person mentioned in
subsection (3) and stating any of the following matters is evidence of the
matter—

(@) astated document is—

(i) anorder, direction, requirement or decision, or a copy of an
order, direction, requirement or decision, given or made
under this Act; or

(i) anotice, or acopy of anotice, given under this Act; or
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(iii) arecord, or acopy of arecord, kept under this Act; or
(iv) adocument, or acopy of adocument, kept under this Act;
(b) onastated day, a stated person—

(i) was, or was not, the holder of a stated licence or registration
certificate under this Act; or

(i) was given a stated notice, order, requirement or direction
under this Act.

Entriesin licensee’' s documents

588. An entry in a document kept by or belonging to alicensee or found
in the licensee’'s premises is evidence that the entry has been made by or
with the authority of the licensee.

PART 3—PROCEEDINGS

Proceedingsfor an offence

589.(1) Subject to subsection (2), aproceeding for an offence against this
Act must be taken in a summary way under the Justices Act 1886 within the
later of the following—

() 1 year after the offence is committed,;

(b) 6 months after the commission of the offence comes to the
complainant's knowledge, but within 2 years after the
commission of the offence.

(2) A proceeding for an indictable offence may be taken, at the
prosecution’ s el ection—

(8 by way of summary proceedings under the Justices Act 1886; or
(b) onindictment.

(3) A proceeding against a person for an indictable offence must be
before amagistrateif it is aproceeding—

(@) for the summary conviction of the person; or
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(b) for an examination of witnessesin relation to the charge.

(4) If a proceeding for an indictable offence is brought before a justice
who is not a magistrate, jurisdiction is limited to taking or making a
procedural action or order within the meaning of the Justices of the Peace
and Commissioners for Declarations Act 1991.

(5) If—

(@) aperson charged with an indictable offence asks at the start of a
summary proceeding for the offence that the charge be prosecuted
on indictment; or

(b) the magistrate hearing a charge of an indictable offence considers
the charge should be prosecuted on indictment;

the magistrate—
(c) must not decide the charge as a summary offence; and
(d) must proceed by way of acommittal proceeding.
(6) If amagistrate acts under subsection (5)—

(@ any plea of the person charged, made at the start of the
proceeding, must be disregarded; and

(b) any evidence brought in the proceeding before the magistrate
decided to act under subsection (5) is taken to be evidence in the
proceeding for the committal of the person for trial or sentence;
and

(c) before committing the person for trial or sentence, the magistrate
must make a statement to the person under the Justices Act 1886,
section 104(2)(b).180

(7) The maximum penalty that may be imposed on a summary
conviction of an indictable offence is 200 penaty units or 1 year's
Imprisonment.

(8) In this section—

“indictable offence” means an offence against this Act for which the
maximum penalty of imprisonment is 2 years or more.

180 Justices Act 1886, section 104 (Proceedings upon an examination of witnesses in
relation to an indictable offence)
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Responsibility for actsor omissions of representatives

590.(1) This section applies in a proceeding for an offence against this
Act.

(2) If itisrelevant to prove a person’ s state of mind about a particular act
or omission, it is enough to show—

(&) the act was done or omitted to be done by a representative of the
person within the scope of the representative’ s actual or apparent
authority; and

(b) therepresentative had the state of mind.

(3) An act done or omitted to be done for a person by a representative of
the person within the scope of the representative’s actual or apparent
authority is taken to have been done or omitted to be done aso by the
person, unless the person proves the person could not, by the exercise of
reasonable diligence, have prevented the act or omission.

(4) In this section—
“representative’” means—

(a) of acorporation—an executive officer, employee or agent of the
corporation; or

(b) of anindividua—an employee or agent of the individual.

“state of mind”, of aperson, includes—
(a) the person’sknowledge, intention, opinion, belief or purpose; and
(b) the person’sreasons for the intention, opinion, belief or purpose.

Executive officers must ensure cor poration complieswith Act

591.(1) The executive officers of a corporation must ensure that the
corporation complies with this Act.

(2) If a corporation commits an offence against a provision of this Act,
each of the executive officers of the corporation also commit an offence,
namely, the offence of failing to ensure that the corporation complies with
the provision.

Maximum penalty—the penalty for the contravention of the provision by an
individual or, if the penalty is expressed to be for this section, the expressed
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pendty.

(3) Evidence that the corporation has committed an offence against a
provision of this Act is evidence that each of the executive officers
committed the offence of failing to ensure that the corporation complies
with the provision.

(4) However, it isadefence for an executive officer to prove that—

(&) if the officer was in a position to influence the conduct of the
corporation in relation to the offence—the officer took all
reasonable steps to ensure the corporation complied with the
provision; or

(b) the officer was not in a position to influence the conduct of the
corporation in relation to the offence.

(5) For subsection (4)(a), it is sufficient for the executive officer to prove
that the act or omission that was the offence was done or made without the
officer’s knowledge despite the officer having taken all reasonable steps to
ensure the corporation complied with the provision.

Power of court

592.(1) A court may, in addition to any other penalty it may impose,
order that a licensee's licence or a registered employee’'s registration
certificate be suspended for a stated period or cancelled if the licensee or
registered employee has been convicted of an offence against this Act.

(2) The court may also order that a person convicted of an offence against
this Act be disqualified from holding a licence or registration certificate
under this Act for a stated period or permanently.

(3) The court may make an order under subsection (1) or (2)—
(@) onthe chief executive s application; or
(b) onitsowninitiative.

(4) If an order is made by a court under this section on the court’s own
initiative, the court must cause a copy of the order to be given to the chief
executive.
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Allegations of false or misleading representations or statementsetc.

593. In any proceeding for an offence against this Act involving afase or
misleading statement, representation or entry, or fase or misleading
information, it is enough for a charge to state that the statement,
representation, entry or information was ‘false or misleading’.

CHAPTER 18—GENERAL

Public war ning statements

594.(1) The Minister or chief executive may make or issue a public
statement identifying and giving warnings or information about any of the
following—

(@) contraventions of a code of conduct that have resulted in
disciplinary action and persons who commit the contraventions;

(b) business practices regulated under this Act that are unfair and
persons who engage in the unfair practices,

(c) the commission of offences against this Act and persons who
commit the offences.

(2) The statement may identify particular contraventions, business
practices, offences and persons.

(3) The Minister or chief executive must not make or issue a statement
under this section unless satisfied that it isin the public interest to do so.

Civil remedies not affected

595. Nothing in this Act affects or limits any civil remedy that a person
may have against alicensee or another person in relation to any matter.

Crimes (Confiscation) Act 1989 not limited
596. Nothing in this Act limits the Crimes (Confiscation) Act 1989.
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Delegation—chief executive

597.(1) The chief executive may delegate the chief executive's powers,
other than power under section 594,181 to an appropriately qualified public
service employee.

(2) In subsection (1)—

“appropriately qualified” includes having the qualifications, experience or
standing appropriate to exercise the power.

Example of ‘standing’—

The level at which a person is employed within the department.

Approved forms
598.(1) Forms may be approved for use under this Act.
(2) A form may be approved by—

(@) if theformisto be used for a proceeding in, or an application to,
the tribunal—the chairperson of the tribunal; or

(b) otherwise—the chief executive.

Review of Act
599.(1) The Minister must ensure the operation of this Act is reviewed.

(2) The review must start within 2 years after the commencement of this
section.

(3) The Minister must table in the Legislative Assembly a report on the
outcome of the review within 3 months after the review is finished.

Regulation-making power
600.(1) The Governor in Council may make regulations under this Act.

(2) Without limiting subsection (1), a regulation may be made about the
following—

181 Section 594 (Public warning statements)
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(@
(b)

(©
(d)

(€)
()
(9)

(h)

(i)

@)

(k)

V)
(m)

fees, including the refunding of fees;

the rate of commission that may be charged for transactions by
licensees,

ways in which amounts may be paid from atrust account;

Imposing apenalty for acontravention of aregulation of not more
than 20 penalty units;

the audit of trust accounts and documents;
the keeping or destruction of motor vehicle identifiers,

the display at a motor dealer’s registered office of the motor
dealer’ s usual hours of business;

Imposing time limits within which a del credere agent must pay
the purchase price of livestock the agent is authorised to sell to the
seller of the livestock;

the financial or insurance protection requirements for del credere
agents,

imposing limits on out-of-pocket expenses incurred in the
performance of activities under alicence;

the keeping of records, including the form in which a record is
kept;
the keeping of receipts and evidence of expenditure;

the length of time a document required to be kept under thisAct is
to be kept.

Actsamended in sch 2
601. Schedule 2182 amends the Acts mentioned in it.

Act repealed
602. The Auctioneers and Agents Act 1971 isrepeal ed.

182 Schedule 2 (Consequential amendments)
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CHAPTER 19—TRANSITIONAL AND SAVINGS
PROVISIONS

Definitions for ch 19
603. In this chapter—
“commencement” means commencement of this section.

“committee” means the auctioneers and agents committee established
under the repealed Act.

“former fund” means the auctioneers and agents fidelity guarantee fund
established under the repealed Act.

Former fund

604.(1) The rights and liabilities of the former fund are taken to be the
rights and liabilities of the claim fund.

(2) A claim that has been made against the former fund, and not finished
before the commencement, continues as if it were aclaim against the claim
fund.

(3) If, before the commencement, a person could have made a clam
against the former fund but did not make the claim, the person may make
the claim against the claim fund.

(4) If, before the commencement, the committee had started a proceeding
to recover an amount paid out of the former fund, the proceeding is taken to
have been started by the chief executive as if the amount had been paid out
of the claim fund.

(5) If, had the repealed Act not been repeal ed, the committee could start a
proceeding to recover an amount paid out of the former fund, the chief
executive may start the proceeding asif the amount had been paid out of the
claim fund.

(6) The repealed Act appliesto a proceeding under subsection (4) or (5),
with necessary changes, asif the repealed Act had not been repealed.
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Subrogation of committee

605.(1) This section applies if, immediately before the commencement,
the committee was subrogated, to a particular extent, to the rights and
remedies of a claimant who claimed against the former fund and whose
claim has been settled by payment out of the former fund.

(2) The chief executive is taken to be subrogated, to the same extent, to
the claimant’s rights and remedies and the rights and remedies may be
pursued in accordance with the repealed Act, with necessary changes, as if
the repealed Act had not been repealed.

(3) An agreement entered into or anything else done by the committee
under the subrogation is taken to have been entered into or done by the chief
executive.

Existing substitute licensees

606.(1) This section applies to a substitute licensee whose appointment as
a substitute licensee was approved before the commencement.

(2) The appointment is taken to have been made under this Act and to be
subject to the same conditions as the conditions on which it was made under
the repealed Act.

Existing licences

607.(1) This section applies to a person who, immediately before the
commencement, held a licence mentioned in column 1 of the following
table (a“ column 1 licence” )—

Table

column 1

commercial agent’s licence

corporation licence (with a director
holding areal estate agent’ s licence)

corporation licence (with a director
holding a restricted real estate
agent’ slicence)

column 2

property agents and motor dealers
licence (commercial agent)

property agents and motor dealers
licence (real estate)

property agents and motor dealers
licence (restricted | etting agent)
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corporation licence (with a director
holding a general auctioneer's
licence)

corporation licence (with a director
holding a restricted auctioneer’s
licence)

corporation licence (with a director
holding a commercial agent's
licence)

corporation licence (with a director
holding a motor dealer’ s licence)
genera auctioneer’slicence
manager’s (commercial agency)
licence

manager’s (motor dealing) licence
manager's (real estate agency)
licence

motor dealer’slicence

pastoral house auctioneer’ s licence
pastoral house corporation licence
pastoral house director’ slicence
pastoral house manager’s licence

real estate agent’slicence

restricted auctioneer’ slicence

property agents and motor dealers
licence (auctioneer)

property agents and motor dealers
licence (auctioneer)

property agents and motor dealers
licence (commercia agent)

property agents and motor dealers
licence (motor dealer)

property agents and motor dealers
licence (auctioneer)

property agents and motor dealers
licence (commercial agent)

property agents and motor dealers
licence (motor dealer)

property agents and motor dealers
licence (rea estate)

property agents and motor dealers
licence (motor dealer)

property agents and motor dealers
licence (pastoral house auctioneer)

property agents and motor dealers
licence (pastoral house)

property agents and motor dealers
licence (pastoral house director)

property agents and motor dealers
licence (pastora house manager)

property agents and motor dealers
licence (real estate)

property agents and motor dealers
licence (auctioneer)
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restricted real estate agent’slicence property agents and motor dealers
licence (restricted | etting agent)

(2) The person, on the commencement, is taken to be—

(@) a suitable and eligible person to hold a licence mentioned in
column 2 of the table (a* column 2 licence”) shown opposite the
column 1 licence; and

(b) the holder of the column 2 licence.

(3) If the licence held by the person immediately before the
commencement was subject to a restriction or condition, the licence the
person istaken to hold on the commencement is also taken to be subject to a
condition in the same terms, so far as practicable, as the restriction or
condition.

(4) If, apart from subsection (2)(a), the person would not, on the
commencement, have been suitable to hold the column 2 licence because of
amatter or event that happened before the person’ s licence was last granted,
renewed or restored, the matter or event may be disregarded for the
purposes of renewal or restoration of the licence after the commencement.

Existing certificates of registration

608.(1) This section applies to a person who, immediately before the
commencement held a certificate of registration mentioned in column 1 of
the following table (a“ column 1 certificate’ )—

Table
column 1 column 2

certificate of registration as a registration certificate as a
commercial subagent commercial subagent

certificate of registration as areal  registration certificate asared estate
estate agent salesperson salesperson

provisional auctioneer’s licence registration certificate as a trainee

auctioneer

certificate of registration asamotor  registration certificate as a motor
salesperson salesperson

(2) The person, on the commencement, is taken to be—
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(@) a suitable and €eligible person to hold a registration certificate
mentioned in column 2 of the table (a * column 2 certificate”)
shown opposite the column 1 certificate; and

(b) to bethe holder of the column 2 certificate.

(3) If the certificate of registration held by the person immediately before
the commencement was subject to arestriction or condition, the registration
certificate the person is taken to hold on the commencement is also taken to
be subject to a condition in the same terms, so far as practicable, as the
restriction or condition.

(4) If, apart from subsection (2)(a), the person would not, on the
commencement, have been suitable to hold the column 2 certificate because
of a matter or event that happened before the person’s certificate was last
granted, renewed or restored, the matter or event may be disregarded for the
purposes of renewal or restoration of the certificate after the
commencement.

Existing applications

609.(1) An application made under the repealed Act and not decided on
the commencement must be decided under this Act.

(2) If the application isabout acolumn 1 licence or acolumn 1 certificate,
the application is taken to be about a column 2 licence or column 2
certificate shown opposite the column 1 licence or column 1 certificate.

(3) If the application is about a provisional auctioneer’s licence, the
application is taken to be about a registration certificate as a trainee
auctioneer.

(4) Subject to subsection (5), if the application is about the issue, renewal
or restoration of alicence or certificate of registration, the provisions of this

Act about issuing, renewing, or restoring licences or registration certificates
apply to the application.

Example—
Section 22 (Application for licence).

(5) The provisions of this Act dealing with making the application in the
approved form and paying the application fee do not apply to the
application.
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Existing objections

610.(1) This section applies if an objection about the grant, renewal or
restoration of alicence or certificate of registration has been made, but not
decided, under the repealed Act.

(2) The person making the objection has no right to appear under this Act
in relation to the objection, but the chief executive must have regard to the
objection when considering the application.

Existing exemptions

611.(1) If, immediately before the commencement, a person was
exempted from a provision of the repealed Act for which there is an
equivalent provision under this Act, the person is taken to be exempted
from the equivaent provision under this Act.

(2) If the exemption under the repealed Act was subject to a condition,
the exemption from the equivalent provision under this Act is also taken to
be subject to the condition.

Existing approved financial institutions

612. A financial institution that was an approved financia institution
under the repealed Act immediately before the commencement, is taken to
be an approved financial institution under this Act.

Existing agreements with financial institutions

613.(1) This section applies to an agreement entered into between the
registrar and an approved financial institution under the repealed Act about
the keeping of genera trust accounts by licensees.

(2) The agreement is taken to be an agreement entered into between the
chief executive and a financial institution about the keeping of general trust
accounts by licensees under this Act.

(3) References in the agreement to the registrar are taken to be references
to the chief executive.

(4) References in the agreement to the former fund are taken to be
references to the consolidated fund.
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Existing appointmentsto act aslicensee

614.(1) An engagement or appointment or an agreement to act as an
auctioneer, real estate agent, commercial agent or motor dealer under the
repealed Act that is in force immediately before the commencement and
complies with the repealed Act continues to be a valid appointment under
this Act according to itsterms.

(2) However, if the engagement, appointment or agreement is for a sole
agency within the meaning of the repealed Act, the engagement,
appointment or agreement ends on the earlier of the following days—

() theday it endsaccording to itsterms,
(b) aday 60 days after the commencement.

Existing trust accounts

615. A genera trust account or special trust account opened under the
repealed Act is taken to be a general trust account or special trust account
under thisAct.

Existing agreements entered into by committee

616.(1) This section applies to an agreement entered into, under the
repealed Act, between the committee and another entity and in force
immediately before the commencement.

(2) The agreement is taken to be an agreement entered into between the
chief executive and the other entity under this Act.

(3) References in the agreement to the registrar or committee are taken to
be referencesto the chief executive or, if the context permits, to the tribunal .

Existing auditors

617.(1) This section applies to an auditor appointed by a licensee or
applicant for alicence under the repealed Act whose appointment isin force
immediately before the commencement.

(2) The auditor istaken to be appointed by the licensee under thisAct on
the same conditions as the appointment under the repealed Act.
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() If the appointment of the auditor was approved by the Minister under
the repealed Act, section 109,183 the auditor is taken to be approved by the
chief executive under section 394184 to audit the principal licensee's trust
accounts.

Existing receivers appointed by committee

618.(1) A receiver of property appointed by the committee under the
repealed Act is taken to be a receiver over the property appointed by the
chief executive under this Act.

(2) If the receiver appointed by the committee is in possession of the
property immediately before the commencement, the receiver istaken to be
In possession of the property under this Act.

Existing inspectors

619. A person who held an appointment as an inspector under the
repealed Act immediately before the commencement is taken to be
appointed as an inspector under this Act.

Registrar’sor deputy registrar’sacts and decisions

620.(1) This section applies to an act done or decision made by the
registrar, or adeputy registrar, of auctioneers and agents under the repealed
Act that may be done lawfully by the chief executive under this Act.

(2) The act or decision is taken to have been done or made by the chief
executive under this Act.

Continuation of restriction on licensee’' sremedy for commission etc.

621.(1) If, before the commencement, a licensee under the repealed Act
was engaged or appointed for a particular transaction—

183 Auctioneers and Agents Act 1971, section 109 (Remote localities)
184 Section 394 (Chief executive to consider application)
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(@) section 76185 of that Act continues to apply to the licensee in
relation to the engagement or appointment; and

(b) if the licensee wants to sue for, or recover or retain, afee, charge
or commission payable under the engagement or appointment, the
licensee must do so under the repealed Act as if it had not been
repeal ed.

(2) However, subsection (1) does not apply if the licensee and the person
with whom the licensee entered into the engagement or appointment decide
otherwise by written agreement after the commencement.

Disciplinary action

622.(1) If the committee had started, but not finished, disciplinary action
under the repealed Act before the commencement, the action may be
finished under that Act asif that Act had not been repealed and the tribunal
were the committee.

(2) However, if the committee had started, but not finished, hearing a
disciplinary proceeding under the repealed Act before the commencement,
the disciplinary proceeding must be reheard under that Act asif that Act had
not been repealed and the tribunal were the committee.

Appeals
623.(1) If—

(8) aperson had appealed to the District Court under the repealed Act
before the commencement against a decision of the committee;
and

(b) the appea had not been decided before the commencement;

the District Court may hear, or continue to hear, and decide the appeal under
that Act asif it had not been repedled.

(2) If—
(@) a person could have appealed to the District Court under the

185 Auctioneers and Agents Act 1971, section 76 (Restriction on remedy for
commission)
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repealed Act before the commencement against a decision of the
committee; and

(b) the person had not appealed before the commencement;
the person may appeal under that Act asif it had not been repeal ed.

(3) For the purpose of rights of appearance before the court on an appeal
mentioned in subsection (1) or (2) and for implementing the court’s
decision on appeal, a decision of the committeeis taken to be—

(@) for adecision of akind that, under this Act, must be made by the
chief executive—adecision of the chief executive; or

(b) for adecision of akind that, under this Act, must be made by the
tribunal—a decision of the tribunal.

L egal proceedings by or against committee

624.(1) A legal proceeding by or against the committee that has not been
finished before the commencement may be continued and finished by or
against the chief executive.

(2) If, because of an event that happened before the commencement, a
legal proceeding could have been started by or against the committee, the
legal proceeding may be started by or against the chief executive.

Provisionsfor property developers

625.(1) This section applies to a person who, immediately before the
commencement, conducts the business of a property developer or property
developer director.

(2) The person istaken to hold a property developer’ slicence or property
developer director’ s licence under this section if—

(@) the person appliesfor the licence under chapter 2, part 3;186 and
(b) the application is made within 60 days after the commencement.

(3) The person is taken to hold the licence until the person’s application
and any review or appeal in relation to the application is finally decided.

186 Chapter 2 (Licensing), part 3 (Applications for licence)
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Provisionsfor property developer salesper sons

626.(1) This section applies to a person who, immediately before the
commencement, is employed by a property developer and performs an
activity that may be performed by the property developer.

(2) The person is taken to hold a registration certificate as a property
devel oper salesperson under this section if—

() the person applies for the registration certificate under chapter 3,
part 7;187 and

(b) the application is made within 60 days after the commencement.

(3) The person is taken to hold the registration certificate until the
person’ s application and any review or appeal inrelation to the applicationis
finally decided.

Provisionsfor particular motor dealers

627.(1) This section applies to a person who, immediately before the
commencement, carries on the business of negotiating, under a consultancy
arrangement, for a person who is not a motor dealer or auctioneer for the
purchase or sale of amotor vehicle for the person (the “ activity”).

(2) The person is taken to hold a motor dealer’s licence under this
section, limited to the carrying on of the activity, if—

(@) the person appliesfor the licence under chapter 2, part 3;188 and
(b) the application is made within 60 days after the commencement.

(3) The person is taken to hold the licence until the person’s application
and any review or appeal in relation to the application isfinally decided.

Provisionsfor particular motor salespersons

628.(1) This section applies to a person who, immediately before the
commencement, is employed by a person mentioned in section 627 and

187 Chapter 3 (Employee registration), part 7 (Activities authorised under
registration certificate)

188 Chapter 2 (Licensing), part 3 (Applications for licence)
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performs an activity that may be performed by that person.

(2) The person is taken to hold a registration certificate as a motor
salesperson under this section if—

() the person applies for the registration certificate under chapter 3,
part 7;189 and

(b) the application is made within 60 days after the commencement.

(3) The person is taken to hold the registration certificate until the
person’ sapplication and any review or appeal inrelation tothe applicationis
finally decided.

Referencesto repealed Act

629. In an Act or document, a reference to the repealed Act may, if the
context permits, be taken as areference to this Act.

Referencesto former fund

630. In an Act or document, a reference to the former fund may, if the
context permits, be taken as areference to the claim fund.

189 Chapter 3 (Employee registration), part 7 (Activities authorised under
registration certificate)
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SCHEDULE 1

DECISIONS SUBJECT TO REVIEW

section 28(2)

section 49(1)
section 53(1)
section 58(1)
section 61(1)

section 67(1)

section 70(1)
section 74(2)
section 86(2)
section 91(1)

section 92(1)
section 95(1)

section 98(1)

section 101(1)
section 104(2)
section 394(1)
section 398(3)

section 501

(Chief executive must consider suitability of applicants
and licensees)

(Chief executive may issue or refuse to issue licence)
(Licence—conditions)
(Chief executive may renew or refuse to renew licence)

(Chief executive may restore or refuse to restore
licence)

(Chief executive may appoint or refuse to appoint
substitute licensee)

(Amendment of licence conditions)
(Immediate suspension)
(Chief executive must consider suitability of applicants)

(Chief executive may issue or refuse to issue
registration certificate)

(Regidtration certificate—conditions)

(Chief executive may renew or refuse to renew
registration certificate)

(Chief executive may restore or refuse to restore
registration certificate)

(Amendment of registration certificate conditions)
(Immediate suspension)
(Chief executive to consider application)

(Chief executive may withdraw approval as approved
auditor)
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SCHEDULE 1 (continued)

section 412(1) (Chief executive may freeze licensee's accounts in
particular cases)

section 481(1) (Deciding minor claims)
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SCHEDULE 2

CONSEQUENTIAL AMENDMENTS

section 601

BODY CORPORATE AND COMMUNITY
MANAGEMENT ACT 1997

1. Section 17(2), ‘Auctioneers and Agents Act 1971 —
omit, insert—
‘Property Agents and Motor Dealers Act 2000'.

2. Section 163(6) and (7)—
renumber as section 163(7) and (8).

3. Section 163—
insert—
‘(6) However, the seller is taken to comply with subsection (5) if—
(@) thelot the subject of the contract isresidential property; and

(b) the information sheet is attached to the contract immediately
beneath the warning statement that must be attached asthefirst or
top sheet of the contract under the Property Agents and Motor
Dealers Act 2000, section 366.190",

4. Section 163—

insert—

190 Property Agents and Motor Dealers Act 2000, section 366 (Warning statement to
be attached to contract)
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SCHEDULE 2 (continued)

(9) In this section—

“residential property” see Property Agents and Motor Dealers Act 2000,
section 17.191,

BUILDING UNITSAND GROUP TITLESACT 1980

1. Section 29B(3)—
omit.

2. Section 39(3)(k), from *, within’ to * Auctioneers and Agents Act
1971, —

omit, insert—

‘or restricted | etting agent under the Property Agents and Motor Dealers
Act 2000 .

3. Section 53(14), from ‘within’ to ‘Auctioneers and Agents Act 1971 —
omit, insert—

‘or restricted | etting agent under the Property Agents and Motor Dealers
Act 2000'.

191 Property Agents and Motor Dealers Act 2000, section 17—
M eaning of “residential property”
17. Property is“residential property” if the property is—
(a) land, with an area of not more than 2.5 ha, on which a place of
residence is constructed or being constructed; or
(b) vacant land, with an area of not more than 2.5 ha, on which the
construction of a place of residence is not prohibited by law.
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SCHEDULE 2 (continued)

FIRE AND RESCUE AUTHORITY ACT 1990

1. Section 126(1), ‘Auctioneers and Agents Act 1971 —
omit, insert—
‘Property Agents and Motor Dealers Act 2000'.

2. Section 126(1), ‘notwithstanding section 55—
omit, insert—
‘despite section 347192,

FORESTRY ACT 1959

1. Section 22, ‘Auctioneers and Agents Act 1971 —
omit, insert—
‘Property Agents and Motor Dealers Act 2000'.

LAND SALESACT 1984

1. Section 6, definition “real estate agent”, * Auctioneers and Agents Act
1971'—

omit, insert—
‘Property Agents and Motor Dealers Act 2000'.

192 Property Agents and Motor Dealers Act 2000, section 347 (Recovery of costs of
commercial agent)
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SCHEDULE 2 (continued)

2. Section 11(1)(b) and (c), * Auctioneers and Agents Act 1971 —
omit, insert—
‘Property Agents and Motor Dealers Act 2000'.

3. Section 23(1)(b), ‘Auctioneers and Agents Act 1971 —
omit, insert—
‘Property Agents and Motor Dealers Act 2000'.

POLICE POWERSAND RESPONSIBILITIESACT
2000

1. Section 57(8), definition “ motor dealer”, ‘ Auctioneers and Agents Act
1971'—

omit, insert—
‘Property Agents and Motor Dealers Act 2000'.

SECOND-HAND DEALERS AND COLLECTORSACT
1984

1. Section 6, definition “dealer”, ‘ Auctioneers and Agents Act 1971 —
omit, insert—
‘Property Agents and Motor Dealers Act 2000'.
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SCHEDULE 2 (continued)

2. Section 39(1), ‘Auctioneers and Agents Act 1971 —
omit, insert—
‘Property Agents and Motor Dealers Act 2000'.

3. Section 42, ‘Auctioneers and Agents Act 1971 —
omit, insert—
‘Property Agents and Motor Dealers Act 2000'.

SMALL CLAIMSTRIBUNALSACT 1973

1. Section 4(1), definition “claimant”, paragraph (a), ‘ (f) —
omit, insert—

Q)

2. Section 4(1), definition “ claimant” —
Insert—

‘(g) inrelationto aclaim for repair of adefect in amotor vehicle under
the Property Agents and Motor Dealers Act 2000—the buyer of
thevehicle;.

3. Section 4(1), definition “ small claim” —
Insert—

‘(b) a clam for repair of a defect in a motor vehicle under the
Property Agents and Motor Dealers Act 2000, section 324;193
or.

193 Property Agents and Motor Dealers Act 2000, section 324 (Warrantor's failure to
repair)
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SCHEDULE 2 (continued)

4. Section 14(2)(d), after ‘tenancy application, —
insert—

‘or aclaim for repair of a defect in a motor vehicle under the Property
Agents and Motor Dealers Act 2000, .

5. Section 16(2), ‘ (f)'—
omit, insert—

(9)".

6. Section 21(2), after ‘tenancy application’—
insert—

‘or aclam for repair of a defect in a motor vehicle under the Property
Agents and Motor Dealers Act 2000, section 324194,

SOUTH BANK CORPORATION ACT 1989

1. Schedule 7, section 29B(3)—
omit.

2. Schedule 7, section 39(3)(k), from *, within’ to * Auctioneers and
Agents Act 1971, —

omit, insert—

‘or restricted letting agent under the Property Agents and Motor Dealers
Act 2000'.

194 Property Agents and Motor Dealers Act 2000, section 324 (Warrantor's failure to
repair)
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SCHEDULE 2 (continued)
3. Schedule 7, section 53(14), from ‘within’ to ‘Auctioneers and Agents
Act 1971 —
omit, insert—

‘or restricted letting agent under the Property Agents and Motor Dealers
Act 2000 .

STATE HOUSING ACT 1945

1. Section 42(1), ‘Auctioneers and Agents Act 1971 —
omit, insert—
‘Property Agents and Motor Dealers Act 2000'.

TRANSPORT OPERATIONS (ROAD USE
MANAGEMENT) ACT 1995

1. Section 46A(1)(a)(i), ‘Auctioneers and Agents Act 1971 —
omit, insert—
‘Property Agents and Motor Dealers Act 2000'.
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SCHEDULE 3
DICTIONARY
section 11

“account”, for chapter 12, part 4, see section 411.

“affected by bankruptcy action”, in relation to an individual, means the
individual—
(@) isbankrupt; or
(b) has compounded with creditors; or

(c) has otherwise taken, or applied to take, advantage of any law
about bankruptcy.

“application for review” see section 501.
“approved auditor”, for chapter 12, part 2, see section 391.
“approved financial institution” means afinancial institution that—

(@) hasbeen prescribed under aregulation to be afinancial institution
to which section 410 applies; and

(b) hasentered into an agreement under the section.
“approved form” see section 598.

“arrangement” includes agreement, promise, scheme, transaction (with or
without consideration), understanding and undertaking (whether
express or implied).

“associate”, of a person, means a spouse, de facto spouse, parent, brother,
sister, child or stepchild of the person, or a child or stepchild of the
person’ s spouse or de facto spouse.

“attendance notice” means a notice issued under section 485, 497 or 513.
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SCHEDULE 3 (continued)

“auctioneer”’—
(&) generaly, see section 205(1); and
(b) for chapter 7, part 4, see section 234.

“auctioneer’slicence’” means a property agents and motor dealers licence
(auctioneer).

“audit month”, for chapter 12, part 2, division 3, see section 400.
“auditor”, for chapter 12, part 2, see section 391.

“audit period”, for chapter 12, part 2, division 3, see section 400.
“audit report”, for chapter 12, part 2, division 3, see section 400.
“beneficial interest” see section 13.

“body cor porate’” means—

(@) abody corporate under the Building Units and Group Titles Act
1980; or

(b) abody corporate for a leasehold building units plan under the
South Bank Corporation Act 1989; or

(c) a body corporate under the Body Corporate and Community
Management Act 1997.

“building complex” means—

(@ abuilding on asingle building units plan under the Building Units
and Group Titles Act 1980; or

(b) a building or buildings on a single group titles plan under the
Building Units and Group Titles Act 1980; or

(c) abuilding or buildings shown on asingle leasehold building units
plan under the South Bank Corporation Act 1989; or

(d) a building or buildings on scheme land in a single community
tittes scheme or a layered arrangement of community title
schemes under the Body Corporate and Community Management
Act 1997.

“business address’, of alicensee, see section 23(1)(b).
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SCHEDULE 3 (continued)

“business associate”, of an applicant for a licence or a licensee, means a
person with whom the applicant or licensee carries on, or intends
carrying on, business under alicence.

“business day” —
(a) for chapter 9, part 4—see section 296; and
(b) for chapter 11—see section 364.

“business of letting” includes the collecting or receiving of rents by an
agent for a principal, whether or not the agent has let the place of
residence, land, estate or business concerned.

“caravan” means atrailer fitted, equipped, or used principally—
(8 for camping; or
(b) asadweling; or
(c) for carrying on any trade or business.
“claimant”, for chapter 14, see section 469.
“claim fund” means the claim fund established under section 408.
“claim notice’, for chapter 14, see section 469.
“class A warranted vehicle’” means awarranted vehicle that—

(@) a the day of its sale, has an odometer reading of less than
160 000 km; and

(b) was manufactured less than 10 years before the day of sale.
“class B warranted vehicle” means awarranted vehicle that—

(@) attheday of its sale, has an odometer reading of 160 000 km or
more; or

(b) was manufactured at least 10 years before the day of sale.
“commencement”, for chapter 19, see section 603.
“commercial agent” see section 339(1).

“commer cial agent’slicence” means a property agents and motor dealers
licence (commercia agent).
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“commercial subagent” means a person who holds a registration
certificate asacommercia subagent.
“commercial vehicle’ means a motor vehicle—
(@ built mainly for carrying or hauling goods; or
(b) designed to carry more than 9 persons,

but does not include a utility with anominal load carrying capacity of
1torless.

“committee”, for chapter 19, see section 603.
“compar able certificate’, under the repealed Act, means—

(@ for a registration certificate as a real estate salesperson—a
certificate of registration asareal estate agent sal esperson granted
under the repealed Act;

(b) for aregistration certificate as a trainee auctioneer—aprovisional
auctioneer’ s licence granted under the repealed Act;

(c) for aregistration certificate as a motor salesperson—a certificate
of registration as a motor salesperson granted under the repeal ed
Act;

(d) for a registration certificate as a commercial subagent—a
certificate of registration as a commercial subagent granted under
the repealed Act.

“compar ablelicence”, under the repealed Act, means—

(@ for a restricted letting agent’s licence, any of the following
licences granted under the repealed Act—

(i) manager’s(rea estate agency) licence;
(if) rea estate agent’slicence;
(iii) restricted real estate agent’slicence; or

(b) for areal estate agent’s licence, either of the following licences
granted under the repealed Act—

(i) manager’s (real estate agency) licence,
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(if) read estate agent’ slicence; or

(c) foranauctioneer’slicence, either of thefollowing licencesgranted
under the repealed Act—

(i) genera auctioneer’slicence;
(i) restricted auctioneer’slicence; or

(d) for a motor deder’'s licence, either of the following licences
granted under the repealed Act—

(i) manager’s (motor dealing) licence;
(ii) motor dealer’ s licence; or

(e) for acommercial agent’slicence, either of the following licences
granted under the repealed Act—

(i) manager’s (commercia agency) licence;
(i) commercia agent’slicence.
“complaint”, for chapter 14, see section 469.
“completesaresidential property sale€” see section 261.

“computer” means a mechanical, electronic or other device for the
processing of data.

“consignment”, for the sale of amotor vehicle, meansthe delivering of the
motor vehicle by a person into the possession of a motor dealer or
auctioneer and the appointing of the motor dealer or auctioneer as an
agent to sell the vehicle for the vehicle' s owner.

“contract”, for chapter 11, see section 364.

“conviction” includes a plea of guilty or afinding of guilt by a court, but
does not include a plea of guilty or afinding of guilt by a court if no
conviction is recorded by the court.

“cooling-off period”—
(a) for chapter 9, part 4, see section 296; and
(b) for chapter 11, see section 364.
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“corresponding law” means a law of another State or New Zealand that
provides for the same matter as this Act or a provision of this Act.

“criminal history”, of a person, means the person’s criminal history as
defined under the Criminal Law (Rehabilitation of Offenders) Act
1986, other than convictions for which the rehabilitation period has
expired, and not been revived, under that Act.

Note—

Because of this definition, sections 6, 8, 9 and 10 of the Criminal Law
(Rehabilitation of Offenders) Act 1986 have no relevant operation for the
purposes of a person’s criminal history under this Act.

“defalcation”, for chapter 12, part 4, see section 411.
“defect”—
(a) for chapter 7, part 4, see section 234; and
(b) for chapter 9, part 5, see section 312.
“ defect notice” —
(a) for chapter 7, part 4, see section 234; and
(b) for chapter 9, part 5, see section 312.
“del credere agent” means a licensee who—
(a) isauthorised under the licensee' s licence to sell livestock; and

(b) guarantees the payment of the livestock’s purchase price to the
seller of the livestock.

“employ” includes engage on a contract for services or commission and
use the services of, whether or not for reward.

“employed licensee” means a licensee who performs the activities of a
licensee as the employee of someone else.

“employment authority” —
(@) for ared estate salesperson, see section 130;
(b) for apastora house salesperson, see section 170;
(c) for atrainee auctioneer, see section 207;
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for aproperty developer salesperson, see section 265;
for amotor salesperson, see section 281;

for acommercial subagent, see section 341.

“employment register” —

(@
(b)
(©)
(d)
(€)
(f)
(9)

of arestricted letting agent, see section 124(1);
of areal estate agent, see section 159(1);

of apastoral house, see section 196(1);

of an auctioneer, see section 253(1);

of aproperty developer, see section 274(1);

of amotor dealer, see section 329(1);

of acommercial agent, see section 353(1).

“exclusive agency” see section 19.

“executive officer”, for a corporation, means any person, by whatever
name called and whether or not the person is a director of the
corporation, who is concerned, or takes part, in the management of the
corporation.

“financial loss”, for chapter 14, see section 4609.

“financier” means a corporation whose ordinary business (whether or not
It carries on any other business) is providing credit in relation to motor
vehicles and that does not carry on the business of dealing with motor
vehicles other than for 1 or more of the following purposes—

(@
(b)
(©)
(d)

(€)

selling motor vehicles on instalment terms;
hiring motor vehicles under hire-purchase agreements;
putting in place or enforcing securities over motor vehicles;

hiring motor vehicles, if no right to purchase the motor vehicleis
included in the hiring of any vehicle;

disposing of motor vehicles acquired by it in connection with a
purpose mentioned in paragraphs (a) to (d).

“former fund”, for chapter 19, see section 603.



397
Property Agents and Motor Dealers No. 62, 2000

SCHEDULE 3 (continued)

“former licensee” —

(@ generally, means a person who held a licence under this or the
repealed Act; and

(b) for chapter 13, part 3, see section 447.
“former registered employee”, for chapter 13, see section 447.
“fund” means the claim fund.
“holder”—

(a) of an account, for chapter 12, part 4, see section 411; or

(b) of aproperty agents and motor dealers licence, means the person
In whose name the licence isissued; or

(c) of aregistration certificate, means the person in whose name the
certificate isissued.

“in charge” see section 14.

“information notice”, for a decision of the chief executive, is a written
notice stating—

(@) thedecision; and
(b) thereasonsfor the decision; and

(c) if the decision is a decision made under a provision specified in
schedule 1—that the person to whom the notice is given may
apply to have the decision reviewed by the tribunal within 21 days
after receiving the notice.

“land” includes—
() alot or proposed ot under the Land Title Act 1994; and

(b) alot shown on aleasehold building units plan registered or to be
registered under the South Bank Corporation Act 1989; and

(c) land under the South Bank Corporation Act 1989.195

195 The South Bank Corporation Act 1989, section 4 defines land to include—
‘(d)any estate in, on, over or under land; and
(b) the airspace above the surface of land and any estate in the airspace; and
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“letting” includes every form of leasing or letting of places of residence,
land, estates, or businesses.

“licence” means a property agents and motor dealers licence.
“licenceregister” see section 80(1).

“licensed”, in relation to a person, means licensed under this Act.
“licensee” —

(@) generally, means the holder of a property agents and motor
dedlerslicencethat isin force; and

(b) for chapter 12, part 4, see section 411; and
(c) for chapter 13, see section 447; and
(d) for chapter 14, see section 469.

“livestock” means horses, mares, fillies, foals, geldings, colts, bulls,
bullocks, cows, heifers, steers, calves, ewes, wethers, rams, lambs or
swine.

“market”, residential property, means take action to sell the property, other
than by appointing areal estate agent, pastoral house or auctioneer to
sell the property.

“minor claim”, against the fund, means a claim of not more than $5 000.
“migleading” includes deceptive.
“money”, for chapter 12, part 4, see section 411.
“motor dealer” —
(@) generdly, see section 279(1); and
(b) for chapter 9, part 5, see section 312.

“motor dealer’s licence” means a property agents and motor deaers
licence (motor dealer).

“motor salesper son” means a person who holds aregistration certificate as
amotor salesperson.

{log subsoil of land and any estate in the subsoil; and
(d) abuilding; and
(e) astratumlot.’.
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“motor vehicle’ see section 15.
“non-refundable deposit”, for chapter 9, part 4, see section 296.
“obstruct” includes hinder, delay and attempt to obstruct.
“obtain” —
(a) for chapter 5, part 2, division 5, see section 143; and
(b) for chapter 6, part 2, division 4, see section 182; and
(c) for chapter 7, part 2, division 5, see section 220; and
(d) for chapter 9, part 2, division 4, see section 290.
“open listing” see section 16(1).

“option to purchase’ includes aright granted or purportedly granted, but
not immediately exercisable, to purchase or to be given an option to
purchase.

“pastoral house” see section 165(1).
“pastoral house auctioneer” see section 168(1).

“pastoral house auctioneer’slicence” means a property agents and motor
dealerslicence (pastora house auctioneer).

“pastoral house director” see section 166(1).

“pastoral house director’s licence” means a property agents and motor
dealerslicence (pastora house director).

“pastoral house licence” means a property agents and motor deaers
licence (pastoral house).

“pastoral house manager” see section 167(1).

“pastoral house manager’s licence” means a property agents and motor
dealerslicence (pastoral house manager).

“pastoral house officer”, of apastoral house, means—
(@) an executive officer of the pastoral house; or
(b) apastoral house manager of the pastoral house; or

(c) apastora house auctioneer of the pastoral house; or
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(d) apastora house salesperson of the pastoral house.

“pastoral house salesperson” means a person who holds a registration
certificate as a pastoral house salesperson.

“place of residence’ —
(& means—

(i) abuilding or part of a building used, or currently designed
for use, asasingle dwelling only; and

(if) any outbuildings or other appurtenances incidental to the use
of the building or part as asingle dwelling; but

(b) doesnot include—

(i) abuilding or part of a building used, or currently designed
for use, for temporary accommodation; or

(it) any outbuildings or other appurtenancesincidental to the use
of the building or part as temporary accommodation.

Examples of paragraph (b)—
1. Motel
2. Caravan park
3. Hostd.

“principal licensee” means a licensee that carries on business under the
licensee’ s licence on the licensee's own behalf.

“property agents and motor dealers licence’” means a property agents
and motor dealers licence issued under this Act.

“Property Agents and Motor Dealers Tribunal” means the Property
Agents and Motor Dealers Tribunal established under section 448.

“property developer” see section 262(1).
“property developer director” see section 263.

“property developer director’s licence” means a property agents and
motor dealers licence (property developer director).

“property developer salesperson” means a person who holds a
registration certificate as a property devel oper salesperson.
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“property developer’slicence” means a property agents and motor dealers
licence (property devel oper).

“property information session” see section 364.
“qualified auditor”, for chapter 12, part 2, see section 391.
“real estate agent” see section 128(1).

“real estate agent’s licence’” means a property agents and motor dealers
licence (real estate agent).

“real estate salesperson” means a person who holds a registration
certificate as area estate salesperson.

“receivership property”, for chapter 12, part 4, see section 411.
“registered employee” —

(@ generally, means a person registered under this Act as any of the
following—

(i) real estate salesperson;

(ii) pastoral house salesperson;

(iii) trainee auctioneer;

(iv) property developer salesperson;

(v) motor salesperson;

(vi) commercial subagent; and
(b) for chapter 13, see section 447.

“registered office” —

(@) of arestricted letting agent, see section 121,
(b) of ared estate agent, see section 156;

(c) of a pastoral house, pastora house director, pastora house
manager or pastoral house auctioneer, see section 193;

(d) of an auctioneer, see section 250;
(e) of aproperty developer, see section 271;
(f) of amotor dealer, see section 326;
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(g) of acommercia agent, see section 350.

“registration certificate” means a registration certificate issued under
section 91.

“registration certificateregister” see section 109(1).
“relevant contract”, for chapter 11, see section 364.
“relevant person”, for chapter 14, see section 4609.
“repair period” —

(a) for chapter 7, part 4, see section 234; and

(b) for chapter 9, part 5, see section 312.
“repealed Act” means the Auctioneers and Agents Act 1971.

“representation” includes a statement, promise, publication and other
representation made in any way.

“residential property” seesection 17.
“respondent” —
(a) for chapter 14, see section 469; and
(b) for chapter 16, see section 563.
“restricted letting agent” see section 111(1).
“restricted letting agent’ s business’ see section 152.

“restricted letting agent’s licence” means a property agents and motor
dedlers licence (restricted letting agent).

“restricted real estate agent’slicence” means areal estate agent’s licence
granted under the repealed Act, section 45(3).

“reward” includes remuneration of any kind including, for example, any
fee, commission or gain.

“rural land” means land used for grazing stock or cultivating crops on a
commercial basis.

“sale by auction” means the sale of property in any way commonly
known and understood to be by auction.
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“securityinterest certificate” meansasecurity interest certificate under the
Motor Vehicles Securities Act 1986.

“sell” includes agree to sell, advertise or display for sae, attempt to sell,
have for sale, negotiate for a sale, and in any way be concerned in
salling.

“serious offence” means any of the following offences punishable by 3 or
more years imprisonment—

(8 an offenceinvolving fraud or dishonesty;
(b) an offence involving the trafficking of drugs;
(c) anoffenceinvolving the use or threatened use of violence;
(d) anoffence of asexud nature;
(e) extortion;
(f) arson;
(9) unlawful stalking.
“sole agency” see section 19.
“statutory warranty” —
(a) for chapter 7, part 4, see section 234; and
(b) for chapter 9, part 5, see section 312.
“termination penalty”, for chapter 11, see section 364.

“traineeauctioneer” means a person who holds aregistration certificate as
atrainee auctioneer.

“transactionsregister” see section 330.
“tribunal” means the Property Agents and Motor Dealers Tribunal.
“trust account” —
(@) generaly, meansatrust account kept under this Act; and
(b) for chapter 12, part 2, division 3, see section 400.
“trust money”, for chapter 12, part 4, see section 411.
“trust property”, for chapter 12, part 4, see section 411.
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“unsolicited invitation” see section 18.

“unwarranted vehicle” means a used motor vehicle that does not have a
statutory warranty.

“used motor vehicle’—

(@) generally, means a motor vehicle that has, at any time, been
licensed or registered, whether under the law of this State or of
any other State or aforeign country; and

(b) for chapter 9, part 4, see section 296.
“vacant land” —
(@) for chapter 5, part 2, division 6, see section 147; and
(b) for chapter 6, part 2, division 5, see section 186; and
(c) for chapter 7, part 2, division 6, see section 224.
“war ning statement” , for chapter 11, see section 364.
“warranted vehicle” means a used motor vehicle other than—
(@) anunregistered motor vehiclethat is—

(i) incapable of being registered in Queensland because of its
design; or

(ii) sold for wrecking or dismantling; or

(b) a motor vehicle sold on consignment, unless the owner of the
vehicleisamotor dealer or auctioneer; or

(c) acommercia vehicle; or
(d) acaravan; or
(e) amotor cycle.
“warrantor” —
(a) for chapter 7, part 4, see section 234; and
(b) for chapter 9, part 5, see section 312.
“warranty advice’—
(@) for chapter 7, part 4, see section 234; and
(b) for chapter 9, part 5, see section 312.
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“warranty period” —
(a) for chapter 7, part 4, see section 234; and
(b) for chapter 9, part 5, see section 312.

[ state of Queensland 2000



