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The Parliament of Queensland enacts—

CHAPTER 1—PRELIMINARY

Short title
1. This Act may be cited as the Workplace Relations Act 1997.

Commencement
2.(1) This Act commences on aday to be fixed by proclamation.
(2) However—

(@ the amendment of the Anzac Day Act 1995 is taken to have
commenced on 3 March 1995; and

(b) the amendment of the Trading (Allowable Hours) Act 1990
commences on assent.

Principal object of thisAct

3. The principal object of this Act is to provide a framework for
cooperative workplace relations that supports economic prosperity and
welfare by—

(8 encouraging, through higher productivity and a flexible and fair
labour market, the pursuit of high employment, improved living
standards, low inflation, and national and internationa
competitiveness; and

(b) ensuring the primary responsibility for determining matters
affecting the relationship between employers and employeesrests
with the employer and employees at the workplace or enterprise
level; and

(c) enabling employers and employees to choose the most
appropriate form of agreement for their particular circumstances,
whether or not that form is provided for by this Act; and
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(d)

(€)

(f)

(9)

(h)

providing the means—

(i) for wages and employment conditions to be determined as
far as possible by the agreement of employers and
employees at the workplace or enterprise level; and

(if) to ensure the maintenance of an effective safety net of fair
and enforceable minimum wages and employment
conditions; and

providing for rights and responsibilities for employers and
employees, and their organisations, that—

(i) supportsfair and effective agreement-making; and

(if) ensures they abide by awards and agreements applying to
them; and

enabling the commission—

(i) to establish an award safety net based on simplified awards
to increase flexibility at the workplace or enterprise level; and

(i) to assist in the making of collective and individua
agreements that are relevant to the needs of individual
workplaces and enterprises; and

(iii) to prevent and settle industrial disputes as far as possible by
conciliation and, if appropriate and within specified limits, by
arbitration; and

hel ping employees balance their work and family responsibilities

effectively through the development of mutually beneficial work

practices with employers; and

respecting and valuing the diversity of the work force by helping
to prevent and eliminate discrimination; and

assisting in giving effect to Australia sinternational obligationsin
relation to labour standards.
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Definitions—the dictionary
4. The dictionary in schedule 5 defines particular words used in this Act.1

Referencesto making false or misleading statements

5. A reference to a person making a statement knowing that it is false or
misleading in amaterial particular includes areference to the person making
the statement being reckless about whether the statement is false or
misleading in amaterial particular.

Referencesto engaging in conduct

6. A reference to engaging in conduct includes a reference to being,
directly or indirectly, a party to or concerned in the conduct.

Who isan employee

7.(1) An “employee” is a person employed in a caling on wages or
piecework rates.

(2) The following persons are also employees—

(@) a person whose usual occupation is that of an employee in a
caling;

(b) aperson employed in acalling, even though—

(i) the person is working under a contract for labour only, or
substantially for labour only; or

(if) the person is a lessee of tools or other implements of
production, or of avehicle used to deliver goods; or

1 In some Acts, definitions are contained in a dictionary that appears as the last
schedule and forms part of the Act—Acts Interpretation Act 1954, section 14(4).

Words defined elsewhere in the Act are generally signposted by entries in the
dictionary. However, if a section has a definition applying only to the section, or
a part of the section, it is generally not signposted by an entry in the dictionary
and is generally set out in the last subsection of the section.

Signpost definitions in the dictionary aert the reader to the terms defined in the
Act and tell the reader where the definitions can be found.
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(iii) the person owns, wholly or partly, a vehicle used to transport
goods or passengers,

if that is the only reason for holding the person not to be an
employee;

(c) each person, being 1 of 4 or more persons who are, or claim to
be, partners working in association in acalling or business;

(d) for aproceeding for payment or recovery of amounts—a former
employee;

(e) anapprenticeor trainee.

(3) A person who is undertaking an industry placement within the

meaning of the Vocational Education and Training (Industry Placement)
Act 1992is not an employee.

Whoisan employer
8.(1) An“employer” is—
(@ a person employing, or who usually employs, 1 or more
employees, for the person or someone else; or

(b) for employees employed in a department of government—the
chief executive of that department.

(2) The following persons are also employers—

(@) a person carrying on a calling in which employees are usually
employed, even though for the time being employees are not
employedinit;

(b) a person who is managing director, manager, secretary or
member of the managing body (however called) of a corporation,
partnership, firm or association of persons,

(c) if 4 or more persons are, or clam to be, partners working in
association in a caling or business—the partnership firm
congtituted, or claimed to be constituted, by the persons;

(d) for aproceeding for payment or recovery of amounts—a former
employer.
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What isan industrial matter
9.(1) An “industrial matter” isamatter that affects or relates to—
(@ work done or to be done; or
(b) the privileges, rights or functions of—
(i) employersor employees; or

(ii) persons who have been, or propose to be, or who may
become, employers or employees; or

(c) a matter (whether or not an industrial matter as defined in this
section) that the court or commission considers has been, is, or
may be a cause or contributory cause of an industrial action or
industrial dispute.

(2) However, a matter is not an industrial matter if it is the subject of a
proceeding for an indictable offence.

(3) Without limiting subsection (1) or affecting subsection (2), a matter is
anindustrial matter if it relatesto—

(& wages, allowances or remuneration of persons employed, or to be
employed, during ordinary hours, on overtime, on special work
or on public holidays; or

(b) whether piecework will be allowed; or
(c) whether employees are to be given particular leave on full pay; or

(d) whether and on what conditions employees may board and lodge
with their employers, including where it is necessary for
employers to provide the board and lodging at a reasonable
standard, where it would be impractical not to; or

(e) whether monetary allowances will be paid by employers to
employees for standing back or waiting time caused—

(i) by the conditions of the employer’s calling; or
(ii) by theintermittency of industrial operations; or
(iii) otherwise; or
(f) thelength of notice to be given by an employer or employee to the

other before terminating employment, and wages to be paid or
deducted instead of notice; or
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(9)
(h)

(i)
()

(k)

U]

(m)

(n)

(0)

(P)

C)

()

(9

occupationa superannuation; or

the hours of work, the time to be worked to entitle employeesto a
particular wage, allowance, remuneration or price, or what time
will be taken to be overtime; or

claimsto restrict work before or after particular hours; or

the age, qualification or status of employees, or the mode and
conditions of employment or non-employment, including
whether a person should be disqualified for employment; or

claimsto have protective clothing or appliances, hot or cold water,
or sanitary or bathing accommodation provided for the use of
employees; or

fixing standards of normal temperatures or atmospheric purity in
workplaces, above or below ground; or

providing for shorter hours, higher wages, or other conditions for
persons employed under abnormal conditions or in abnormal
workplaces, and determining what are abnormal conditions or
workplaces; or

employment of young employees or of a person or class of
person, or the disgualification of a person for employment
because of age or impairment; or

the number or proportion of aged, impaired or infirm persons or
other employees that may be employed by an employer, or the
lowest prices or rates payable to them; or

a claim to dismiss or to refuse to employ a particular person or
class of person, or whether a particular person or class of person,
ought to be continued or reinstated in the employment of a
particular employer, considering the public interest, despite
common law rights of employers or employees; or

theright to dismiss, or to refuse to employ or reinstate a particular
person, or class of person, in aparticular calling; or

custom or usage about employment conditions, either generally or
inaparticular calling or locdity; or

the interpretation or enforcement of an industrial instrument or a
permit, unless this Act otherwise prescribes; or
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(t)

the subject matter of an industrial dispute, and a matter that has
caused or, the court or commission considers is likely to cause,
disagreement or friction between employers and employees; or

(u) what is fair and just (considering the interests of the persons

immediately concerned and the community) according to the
standard of the average good employer and the average competent
and honest employee in all matters relating to the relations of
employers and employees, whether or not the relationship of
employer and employee exists or existed—

(i) at or before the making of arelevant application to the court
Or commission; or

(if) at the making or enforcement of a decision of the court or
commission; or

(v) the regulation of relations between employer and employee, or

between employees, and to that end the imposition of conditions
on—

(i) theconduct of acadling; and
(ii) the provision of benefits to persons engaged in acalling; or

(w) ademarcation dispute.

CHAPTER 2—AGREEMENTS

PART 1—CERTIFIED AGREEMENTS

Division 1—Preliminary

Object of pt 1

10. The object of this part is to facilitate the making, certifying by the
commission, and operation, of certain agreements (particularly at the level
of asingle business or part of a single business).
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Commission’sfunctions

11.(1) The commission must, as far as practicable, perform its functions
under this part in a way that furthers the objects of this Act and, in
particular, the object of this part.

(2) Section 335(4)2 does not apply to the performance of the
commission’s functions under this part.

Single business and employerstaken to be 1 employer
12.(1) Inthis part, a“ single business’ is—

(@) a business, project or undertaking that is carried on by an
employer; or

(b) theactivities carried on by—
(i) theState; or

(if) anentity established for a public purpose under alaw of the
State or Commonwealth; or

(i) another entity in which the State has a controlling interest.
(2) In this part—

(@ if 2 or more employers carry on a business, project or
undertaking as a joint venture or common enterprise, the
employers are taken to be 1 employer; and

(b) if 2 or more corporations that are related to each other for the
purposes of the Corporations Law each carry on a single
business—

(i) the corporations may be treated as 1 employer; and
(if) thesingle businesses may betreated as 1 single business.
(3) Inthis part, a part of asingle businessincludes, for example—
(@) ageographically distinct part of the single business; and

2 Section 335 (Basis of procedures and decisions of the commission and
magi strates)
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(b) a distinct operational or organisational unit within the single
business.

Additional operation of part

13.(1) In addition to its operation apart from this section to a single
business, or part of a single business, of an employer, this part applies,
subject to this section, in the same way to any of the following, or any
combination of the following—

(@ 1 or moresingle businesses carried on by 1 or more employers;

(b) 1 or more parts of single businesses carried on by 1 or more
employers.

(2) If an application for certification of an agreement by the commission
can only be made under this part because of subsection (1), the agreement is
a“ multiple-business agreement”.

(3) Only afull bench may certify a multiple-business agreement under
division 3.
(4) A full bench, under division 3, must not certify a multiple-business

agreement unless satisfied it isin the public interest to certify the agreement,
having regard to—

(@ whether the matters dealt with by the agreement could be more
appropriately dealt with by an agreement, other than a
multiple-business agreement, under this part; and

(b) any other matter that the full bench considers relevant.

(5) Despite section 30,3 a multiple-business agreement has no effect as
far as it isinconsistent with another agreement certified under division 34
that is not a multiple-business agreement.

3 Section 30 (Effect of a certified agreement in relation to awards and other
agreements)

4 Division 3 (Certifying agreements)
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(6) Division 7 (other than sections 59 and 60)> does not apply to a
proposed multiple-business agreement.

Nominal expiry date

14. In this part, the “nominal expiry date” of a certified agreement isthe
date specified in the agreement as its nominal expiry date, or that date as
extended or further extended under section 33.6

Valid majority

15. For this part, avalid mgority of the persons employed at a particular
time whose employment is or will be subject to an agreement—

(@ make or genuinely make the agreement; or
(b) approve or genuinely approve—
(i) theagreement; or
(ii) the extension of the nominal expiry date of the agreement; or
(iii) the amendment or termination of the agreement;
if—
(c) the employer gives al of the persons employed a reasonable

opportunity to decide whether they want to make the agreement,
or givethe approval; and

(d) eithe—

(i) if the decision is made by a vote—a majority of the persons
who cast avalid vote; or

(ii) otherwise—amajority of the persons;

decide, or genuinely decide, that they want to make the agreement,
or give the approval.

> Division 7 (Negotiations for certified agreements etc.), sections 59 (Conciliation
for agreements) and 60 (Employers not to discriminate between unionist and
non-unionist)

6  Section 33 (Extending the nominal expiry date)
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Working day

16. In this part, a “working day”, for a single business or a part of a
single business, is aday on which employees normally perform work in the
business or part.

Divison 2—Making agreements

What thisdivision covers

17. This divison sets out requirements that must be satisfied for
applications to be made to the commission to certify certain agreements
between employers and—

(@) employee organisations; or
(b) employees.

Natur e of agreement

18.(1) For an application to be made to the commission under this
division, there must be a written agreement about matters pertaining to the
relationship between—

(@ anemployer; and
(b) al persons—

(i) who, while the agreement operates, are employed in asingle
business, or apart of asingle business, of the employer; and

(i1) whose employment is subject to the agreement.

(2) The agreement must be made in accordance with section 19, 20
or 22.7

Agreement with employee or ganisations

19.(1) The employer may make the agreement with 1 or more employee
organisations if, when the agreement is made, each organi sation—

7 Section 20 (Agreement with employees) or 22 (Greenfields agreement)
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(@) hasat least 1 member employed in the single business, or a part
of a single business, whose employment will be subject to the
agreement; and

(b) is entitled to represent the industrial interests of the member in
relation to work that will be subject to the agreement.

(2) The agreement must be approved by a valid majority of the persons
employed at the time whose employment will be subject to the agreement.

(3) The employer must take reasonable steps to ensure—

() at least 14 days before approval is given, all the persons either
have, or have ready access to, the proposed written agreement;
and

(b) before approval isgiven, theterms of the agreement are explained
to al the persons.

(4) An agreement must not be made under this section if it may be made
under section 22.8

Agreement with employees

20.(1) The employer may make the agreement with a valid majority of
the relevant employees employed when the agreement is made who have
previously approved the making of the agreement.

(2) The employer must take reasonable steps to ensure every relevant
employee has at |east 14 days notice of intention to make the agreement.

(3) The agreement must not be made before the 14 days have passed.

(4) At or before the time when the notice is given, the employer must
take reasonable steps to ensure every relevant employee either has, or has
ready access to, the proposed written agreement.

(5) The notice must also state that if—

(@) arelevant employee is a member of an employee organisation;
and

8  Section 22 (Greenfields agreement)
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(b) the organisation is entitled to represent the employee’s industrial
interestsin relation to work that will be subject to the agreement;

the employee may ask the organisation to represent the employee in meeting
and conferring with the employer about the agreement.

(6) If an organisation is asked to represent a relevant employee, the
employer must give the organisation a reasonable opportunity to meet and
confer with the employer about the agreement before it is made.

(7) The requirement in subsection (6) stops applying to the employer if
after the request is made—

(@ therelevant employee withdraws the request; or
(b) the conditionsin subsection (5)(a) and (b) cease to be met.

(8) Before the agreement is made, the employer must take reasonable
steps to ensure the terms of the agreement are explained to al the relevant
employees employed at the time.

(9) If aproposed agreement is amended for any reason after the notice is
given, the steps in subsections (2), (3), (4), (6) and (8) must again be taken
in relation to the proposed agreement as amended.

(10) However, subsection (9) does not apply if the commission is
satisfied that the proposed agreement was amended only—

(@ foraformal or clerical reason; or

(b) in another way that does not adversely affect a relevant
employee' sinterests.

(11) In this section—

“relevant employee” means an employee whose employment will be
subject to the agreement.

Certificate asto requested representation
21.(1) If theregistrar is satisfied—

(&) for anapplication by an employee organisation—an employee has
made a request under section 20(5) for the organisation to
represent the employee in meeting and conferring with an
employer about a proposed agreement; or
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(b) for an application by an employer—after making a request under
section 20(5), the requirement in section 20(6) for the employer to
give a reasonable opportunity to the organisation to meet and
confer about the proposed agreement, has, because of
section 20(7), ceased to apply to the employer;

the registrar may issue a certificate to that effect.
(2) The certificate—
(@) must not identify any of the employees concerned; but

(b) must identify the organisation, the employer and the proposed
agreement.

(3) Thecertificateis, for all purposes of this Act, evidence that—
(8 anemployee made the request; or
(b) therequirement ceased to apply.

Greenfields agreement
22.(1) This section appliesif—

(@) thesingle businessis anew business that the employer proposes
to establish, or is establishing, when the agreement is to be made;
and

(b) the agreement isto be made before the employment of any of the
persons—

(i) who will be necessary for the normal operation of the
business, or apart of asingle business; and

(i1) whose employment will be subject to the agreement.

(2) The employer may make the agreement with 1 or more employee
organisations meeting the requirements of subsection (3).

() When the agreement is made, each organisation must be entitled to
represent the industrial interests of 1 or more of the persons, whose
employment islikely to be subject to the agreement, in relation to work that
will be subject to the agreement.
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Timefor applying for certification

23. An application for the commission to certify the agreement must be
made within 21 days after—

(@ for an agreement made under section 199—the day on which the
agreement is approved; or

(b) for an agreement made under section 2010 or 22—the day on
which the agreement is made.

Division 3—Certifying agreements

Certain employee organisations not to be heard
24. In an application for certification of an agreement, the commission—

(@ must, on application, give leave to hear from an employee
organisation that was requested to represent a person under
section 2011 in relation to the agreement, if—

(i) therequest has not been withdrawn; or

(ii) theconditionsin section 20(5)(a) and (b) continue to be met;
and

(b) except as mentioned in paragraph (a), must not hear from an
employee organisation, other than an organisation proposed to be
bound by the agreement.

Certifying an agreement

25.(1) If an application is made to the commission to certify an
agreement, the commission must certify the agreement if, and must not
certify the agreement unless, satisfied the requirements of this section are
met.

(2) The agreement must pass the no-disadvantage test.

9  Section 19 (Agreement with employee organisations)
10 Section 20 (Agreement with employees)
11 Section 20 (Agreement with employees)
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(3) If—

(@ the only reason why the commission must not certify an
agreement is that the agreement does not pass the no-disadvantage
test; and

(b) the commission is satisfied that certifying the agreement is not
contrary to the public interest;

the agreement is taken to pass the no-disadvantage test.

Example of subsection (3)(b)—

The making of the agreement is part of a reasonable strategy to deal with a
short-term crisisin, and to assist in the revival of, the single business or part.

(4) A valid mgjority of the relevant employees employed at the time must
have—

(@ for an agreement made under section 1912—genuinely approved
the agreement; or

(b) for an agreement made under section 2013—genuinely approved
and made the agreement.

(5) The explanation of the terms of the agreement to persons mentioned
in section 19(3)(b) or 20(8) must have been done in a way that was
appropriate, having regard to the persons particular circumstances and
needs.

Examples of personswith particular circumstances and needs—
1. Women
2. Persons from a non-English-speaking background
3. Young persons
4. Persons with limited literacy or numeracy skills

(6) The agreement must include procedures for preventing and settling
disputes, about matters arising under the agreement, between—

(@) theemployer; and
(b) therelevant employees.

12 Section 19 (Agreement with employee organisations)
13 Section 20 (Agreement with employees)
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(7) If the agreement was made under section 20, the employer must not
have coerced, or attempted to coerce, an employee—

(& not to make arequest mentioned in section 20(5); or
(b) towithdraw the request.

(8) The agreement must specify a date, not more than 3 years after the
date on which the agreement will come into operation, as the nominal expiry
date of the agreement.

(9) The agreement must also contain, or be accompanied by, the
information prescribed under aregulation.

(20) In this section—

“relevant employee’” means an employee whose employment will be
subject to the agreement.

When commission to refuse to certify an agreement

26.(1) The commission must refuse to certify an agreement if it
considers that a provision of the agreement is inconsistent with—

(&) aprovision of chapter 4, parts 1 and 2 and chapter 5;14 or
(b) an order by the commission under the provisions; or
(c) aninjunction granted by the commission under the provisions; or
(d) thelndustrial Organisations Act 1997, part 14.15
(2) The commission must refuse to certify an agreement if satisfied—

(@) the employer has, in connection with negotiating the agreement,
contravened—

(i) section 60; or
(if) thelndustrial Organisations Act 1997, part 14; or

14 Chapter 4, parts 1 (Minimum wages) and 2 (Equal remuneration for work of
equal value)
Chapter 5 (Dismissals)

15 Industrial Organisations Act 1997, part 14 (Freedom of association)
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(b) the employer has caused an entity to engage, in connection with
negotiations for an agreement, in conduct that, had the employer
engaged in the conduct, would be a contravention by the employer
of—

(i) section 60;16 or

(if) thelndustrial Organisations Act 1997, part 14; or
(c) anentity has, for the employer—

(i) engaged in conduct mentioned in paragraph (b); or

(if) caused another entity to engage in the conduct.

(3) Subsection (2) does not apply if the commission is satisfied the
contravention or conduct, and its effects, have been fully remedied.

(4) The commission must refuse to certify an agreement if it considers a
provision of the agreement is a discriminatory provision.

(5) The commission must refuse to certify an agreement if—

() the agreement applies only to a part of a single business that is
neither of the following—
(i) ageographicaly distinct part of the single business;
(if) adistinct operational or organisational unit within the single
business; and

(b) the commission considers the agreement defines the part in away
that results in the employment of employees not being subject to
the agreement if it would be reasonable for the employment to be,
having regard to—

(i) the nature of the work performed by the employees whose
employment is not subject to the agreement; and

(if) the organisational and operational relationships between the
part and the rest of the single business; and

(c) the commission considersit unfair that the employment of those
employeesis not subject to the agreement.

(6) This section applies despite section 25.

16 Section 60 (Employers not to discriminate between unionist and non-unionist)
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Other options open to commission instead of refusing to certify an
agreement

27.(1) If, under section 2517 or 26, the commission has grounds to refuse
to certify an agreement—

(@) the commission may accept an undertaking from 1 or more of the
persons who made the agreement in relation to the operation of
the agreement and, if satisfied the undertaking meets the
commission’ s concerns, certify the agreement; and

(b) before refusing to certify the agreement, the commission must
give the persons who made the agreement an opportunity to take
action that may be necessary to make the agreement certifiable.

(2) If an undertaking is not complied with, the commission, after giving
the persons who made the agreement an opportunity to be heard, may—

(@) order the 1 or more persons who gave the undertaking to comply
withit; or
(b) terminate the agreement.
3 If—

(a) after doing the things required or allowed by subsection (1), the
commission is still required to refuse to certify the agreement; and

(b) itisso required only because it is not satisfied as mentioned in
section 26(1);

the commission may conciliate the industrial matter concerned with aview
to assisting the persons concerned to make the agreement certifiable.

Proceduresfor preventing and settling disputes

28. Procedures in a certified agreement for preventing and settling
disputes between the employer and employees whose employment will be
subject to the agreement may, if the commission approves, authorise the
commission to settle disputes over the application of the agreement.

17 Section 25 (Certifying an agreement)
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Division 4—Effect of certified agreements

When a certified agreement isin operation
29.(1) A certified agreement starts operating when it is certified.
(2) The agreement stops operating if—
(@) itsnomina expiry date has passed; and
(b) itisreplaced by another certified agreement.

(3) The agreement stops operating if it isterminated under section 27, 36,
37,38 0or 39.18

Effect of a certified agreement in relation to awar ds and other
agreements

30.(1) While a certified agreement operates—

(a) it prevailsover an award or industrial agreement, to the extent of
any inconsistency with the award or agreement; and

(b) it has no effect to the extent of any inconsistency with another
agreement certified before it, whose nominal expiry date has not
passed.

(2) An exceptional matters order prevalls, to the extent of any
inconsistency, over acertified agreement that was certified before the order
was made.

18 Section 27 (Other options open to commission instead of refusing to certify an
agreement), 36 (Other options open to commission instead of refusing to approve
amendment of an agreement), 37 (Terminating a certified agreement on or
before its nomina expiry date), 38 (Terminating a certified agreement after its
nominal expiry date) or 39 (Terminating an agreement in a way provided under
agreement after nominal expiry date)
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Division 5—Persons bound by certified agreements

Per sons bound
31.(2) A certified agreement binds—
(@ theemployer; and

(b) al persons whose employment is, while the agreement operates,
subject to the agreement; and

(c) if the agreement is made with 1 or more employee organisations
under section 19 or 2219—the 1 or more organisations.

(2) The commission must determine that a certified agreement binds an
employee organisation if—

(@) a valid magority of employees made the agreement with the
employer under section 20;20 and

(b) before the agreement is certified, the organisation gives the
commission and employer notice that it wants to be bound by the
agreement; and

(c) the organisation satisfies the commission that it has at least
1 member—

(i) whose employment will be subject to the agreement; and

(i) whose industrial interests the organisation is entitled to
represent for work that will be subject to the agreement; and

(iif) who asked the organisation to give the notice.

Successor employers bound
32.(1) Thissection appliesif—
(@ anemployer isbound by a certified agreement; and

19 Section 19 (Agreement with employee organisations) or 22 (Greenfidlds
agreement)

20 Section 20 (Agreement with employees)
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(b) atalater time anew employer becomes the successor (whether or
not immediate) of the whole or a part of the business concerned.

(2) From the later time—

(@ the new employer is bound by the certified agreement, to the
extent it relates to the whole or part of the business; and

(b) the previous employer stops being bound by the certified
agreement, to the extent it relates to the whole or part of the
business; and

(c) areferencein thispart to the employer includes areference to the
new employer, and ceases to refer to the previous employer, to
the extent the context relates to the whole or part of the business.

(3) In this section—

“successor” includes assignee and transmittee.

Division 6—Extending, amending or terminating certified agreements

Extending the nominal expiry date

33.(1) On or before the nominal expiry date of a certified agreement, the
following persons may extend the nominal expiry date by application to the
commission—

(@ if 1 or more organisations are bound by the agreement—the
employer and the 1 or more organisations,

(b) otherwise—the employer.

(2) The extended date can not be more than 3 years after the date on
which the agreement came into operation.

(3) The extension has no effect unless the commission approvesit.

(4) The commission must approve the extension if, and must not
approve the extension unless, satisfied a valid majority of the employees
whose employment is subject to the agreement at the time genuinely
approve the extension.

(5) The extension takes effect when the commission’s approval takes
effect.



s34 48 s34
Workplace Relations No. 1, 1997

(6) This section does not apply to an agreement—
(8 towhich section 2221 gpplied; or

(b) to which section 25(3)22 applied, in circumstances covered by the
example to that subsection.

Amending a certified agreement

34.(1) Thefollowing persons may amend the agreement by application to
the commission—

(@ if 1 or more organisations are bound by the agreement—the
employer and the 1 or more organisations;

(b) otherwise—the employer.
(2) The amendment has no effect unless the commission approvesiit.

(3) The commission must approve the amendment if, and must not
approve the amendment unless, satisfied—
(@) avaid mgority of the employees whose employment is subject
to the agreement at the time genuinely approve the amendment;
and

(b) the commission would be required to certify the agreement as
amended if it were a new agreement whose certification was
applied for under this part.

(4) In applying subsection (3)(b)—

(8) arequirement about a majority of persons making or approving
the agreement is taken to be satisfied; and

(b) section 2723 isto be disregarded.

(5) The amendment takes effect when the commission’s approval takes
effect.

21 Section 22 (Greenfields agreement)
22 Section 25 (Certifying an agreement)

23 Section 27 (Other options open to commission instead of refusing to certify an
agreement)
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(6) The commission may, on application by a person bound by a certified
agreement, amend a certified agreement—

() toremove ambiguity or uncertainty; or

(b) toinclude, omit or amend aterm (however specified) that allows
an employer to stand-down an employee.

(7) A certified agreement can not be amended except under—
(@) thissection (including asit applies under section 35); or
(b) section 33; or
(c) section 36.24

Amendment if discrimination between unionists and non-unionists
35.(2) If—

(@ 1 or more employees whose employment is not subject to the
agreement ask the employer to—

(i) amend the agreement so that their employment is subject to
the agreement; and

(ii) seek the approval of the commission for the amendment
under section 34; and

(b) their employment would be subject to the agreement if—

(i) they were members of an employee organisation or of a
particular employee organisation; or

(if) they were not members of an employee organisation or of a
particular employee organisation; and

(c) the amendment would not cause the agreement to become a
multi ple-business agreement;

the employer must comply with the request.

24 Section 36 (Other options open to commission instead of refusing to approve
amendment of an agreement)
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(2) If, in accordance with the request, the employer seeks the
commission's approva to the amendment under section 34(3), the
commission must disregard section 34(3)(a) in deciding whether to approve
the amendment.

Other options open to commission instead of refusing to approve
amendment of an agreement

36.(1) If the commission has grounds to refuse to approve an
amendment of an agreement under section 34,25 it—

(@ may accept an undertaking from 1 or more of the persons who
amended the agreement in relation to the operation of the
agreement as amended and, if satisfied the undertaking meets the
commission’s concerns, approve the amendment; and

(b) before refusing to approve the amendment, must give the persons
who amended the agreement an opportunity to take any action that
may be necessary to alow the amendment to be approved.

(2) If an undertaking is not complied with, the commission, after giving
the persons who amended the agreement an opportunity to be heard, may—

(a) order the 1 or more persons who gave the undertaking to comply
with it; or

(b) amend the agreement to undo the effect of the approved
amendment; or

(c) terminate the agreement.

Terminating a certified agreement on or beforeits nominal expiry date

37.(2) On or before the nominal expiry date of a certified agreement the
following persons may terminate the agreement by notice—

(@ if 1 or more organisations are bound by the agreement—the
employer and the 1 or more organisations;

(b) otherwise—the employer.

25 Section 34 (Amending a certified agreement)
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(2) The termination has no effect unless the commission approvesiit.

(3) The commission must approve the termination if, and must not
approve the termination unless, satisfied a valid majority of the employees
whose employment is subject to the agreement at the time genuinely
approve its termination.

(4) The termination takes effect when the commission’s approval takes
effect.

Terminating a certified agreement after itsnominal expiry date
38.(1) After the nominal expiry date of a certified agreement—
(@ theemployer; or

(b) amajority of the employees whose employment is subject to the
agreement; or

(c) anemployee organisation that—
(i) isbound by the agreement; and

(ii) bhas at least 1 member whose employment is subject to the
agreement;

may give notice to al of the employees, or other employees, whose
employment is subject to the agreement and persons, or other persons, who
are bound by the agreement, and to the commission, stating that the
agreement terminates with effect from a specified day.

(2) The specified day must be at least 28 days after—
(@ theday onwhichthe noticeisgiven; or

(b) if it isgiven to different persons on different days—the day on
whichitislast given.

(3) The agreement terminates on the specified day.

Terminating an agreement in away provided under agreement after
nominal expiry date

39.(1) 1f—
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(@) a certified agreement provides for it to be terminated if certain
conditions are met; and

(b) those conditions are met after the agreement’s nominal expiry
date has passed;

any of the persons mentioned in subsection (2) may apply to the
commission to have the termination approved.

(2) The persons are—
(@) theemployer; or
(b) an employee whose employment is subject to the agreement; or

(c) anemployee organisation that is bound by the agreement and that
has at least 1 member whose employment is subject to the
agreement.

(3) If the commission is satisfied that subsection (1)(a) and (b) has been
complied with, it must approve the termination.

(4) If the commission does so, the agreement terminates when the
commission’s approval takes effect.

Division 7—Negotiationsfor certified agreements etc.

Initiation of bargaining period
40.(1) If—
(@ anemployer; or
(b) an employee organisation; or

(c) an employee acting on his or her own behalf and for other
employees;

wants to negotiate a certified agreement in relation to employees who are
employed in a single business or a part of a single business, the employer,
organisation or employee (the “initiating party”) may initiate a period (the
“bargaining period”) for negotiating the proposed agreement.
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(2) The bargaining period isinitiated by the initiating party giving notice
to each other negotiating party and to the commission stating that the
initiating party intends to try—

(@) to make an agreement with the other negotiating parties; and
(b) to havethe agreement certified.

(3) In this division, a “negotiating party” to a proposed agreement
means—

(8 theinitiating party; or

(b) if theinitiating party isan employer who intendsto try to make an
agreement under section 19 or 2226—the organisation or
organisations who are proposed to be bound by the agreement; or

(c) if theinitiating party isan employer who intendsto try to make an
agreement under section 2027—the employees at the time whose
employment will be subject to the agreement; or

(d) if theinitiating party is an employee organisation—the employer
who is proposed to be bound by the agreement; or

(e) if the initiating party is an employee acting on his or her own
behalf and for other employees—the employer who is proposed

to be bound by the agreement and the employees whose
employment will be subject to the agreement.

Particular s to accompany notice
41. The notice must be accompanied by particulars of—

(@) thesingle business or part of the single business to be covered by
the proposed agreement; and

(b) the types of employees whose employment will be subject to the
agreement and the other persons who will be bound by the
agreement; and

26 Section 19 (Agreement with employee organisations) or 22 (Greenfields
agreement)

27 Section 20 (Agreement with employees)
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(c) the mattersthat the initiating party proposes should be dealt with
by the agreement; and

(d) the proposed nominal expiry date of the agreement; and

(e) any other matters prescribed under a regulation.

When bargaining period begins
42. The bargaining period begins at the end of 7 days after—
(@) theday on which the notice was given; or

(b) if the notice was given to different persons on different days—the
day on which it was|last given.

Protected action

43.(1) This section identifies certain action (“protected action”) to
which section 5128 gpplies.

(2) During the bargaining period, a protected person is entitled to
organise or engage in industrial action directly against the employer for the
purpose of —

(8) supporting or advancing claims made in relation to the proposed
agreement; or

(b) responding to a lockout by the employer of employees whose
employment will be subject to the agreement.

() If the protected person does so, the organising of, or engaging in, the
industria actionis protected action.

(4) During the bargaining period, the employer is entitled to lock out
from their employment all or any of the employees whose employment will
be subject to the agreement for the purpose of—

(8) supporting or advancing claims made by the employer in relation
to the proposed agreement; or

28  Section 51 (Immunity provisions)
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(b) responding to industrial action by any of the employees whose
employment will be subject to the agreement.

(5) If the employer does so, the lockout is protected action.

(6) If the employer locks out an employee, the employer may refuse to
pay remuneration to the employee for the period of the lockout.

(7) The employer can not lock out an employee unless the continuity of
the employee’ s employment, for the purposes prescribed under a regulation,
Is not affected by the lockout.

(8) This section has effect subject to the following provisions of this
division.
(9) In this section—
“protected person” means—
(@) anemployee organisation that is a negotiating party; or

(b) amember of the employee organisation who is employed by the
employer; or

(c) anofficer or employee of the employee organisation acting in that
capacity; or
(d) anemployeewho isanegotiating party.

Industrial action must not involve secondary boycott
44.(1) Engaging in industrial action is not protected action if it is—

(& engaged in in concert with 1 or more persons or organisations
who are not protected persons; or

(b) organised other than solely by 1 or more protected persons.
(2) Organising industrial action is not protected action if it is—

(@) organised in concert with 1 or more persons or organisations who
are not protected persons; or

(b) intended to be engaged in other than solely by 1 or more protected
persons.

(3) In this section—
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“protected person” means—
(@) anemployee organisation that is a negotiating party; or

(b) amember of the employee organisation who is employed by the
employer; or

(c) anofficer or employee of the employee organisation acting in that
capacity; or
(d) an employee who isanegotiating party.

Industrial action etc. must not be taken until after nominal expiry
date of certain agreementsand awards

45.(1) From when—
(@) acertified agreement; or
(b) anaward under section 55(4);29

starts operating until its nomina expiry date has passed, an employee,
organisation or officer covered by subsection (2) must not, for the purpose
of supporting or advancing claims against the employer in relation to the
employment of employees whose employment is subject to the agreement
or award, engage in industria action.

(2) The following persons are covered by subsection (1)—

(@ an employee whose employment is subject to the agreement or
award;

(b) an employee organisation that is bound by the agreement or
award;

(c) anofficer or employee of the employee organisation acting in that
capacity.

(3) If the employee, organisation or officer contravenes subsection (1),
the action is not protected action.

(4) From when—
(@) acertified agreement; or

29 Section 55 (What happens if commission terminates a bargaining period under
s 54(3) or (7))
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(b) an award under section 55(4);

comes into operation until its nominal expiry date has passed, the employer
must not, for the purpose of supporting or advancing the employer’s claims
in relation to the employment of employees whose employment is subject
to the agreement, lock out an employee from his or her employment.

(5) If the employer does so, the lockout is not protected action.

(6) Engaging in industrial action in contravention of section 9530 is not
protected action.

Notice of action to begiven

46.(1) Action taken as mentioned in section 43(2)31 by the following
persons is not protected action unless the requirements in subsection (2) are
met—

(@) anemployee organisation;
(b) amember of the employee organisation,

(c) anofficer or employee of the employee organisation acting in that
capecity;
(d) anemployeewho isanegotiating party.

(2) The requirements are that the empl oyee organisation, or the employee
who is a negotiating party, has given the employer—

(@) if the action is in response to, and is taken after the start of, a
lockout of employees by the employer in relation to the proposed
agreement—notice of the intention to take the action; or

(b) otherwise—at least 3 working days notice of the intention to take
the action.

(3) If 1 or more of the negotiating parties is an employee organisation,
any action taken as mentioned in section 43(4) by the employer to lock out
employees from their employment is not protected action unless—

30 Section 95 (Industrial action by party to QWA)
31 Section 43 (Protected action)
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(@ the employer has given the other negotiating party or each of the
other negotiating parties—

(i) if thelockout isin response to, and takes place after the start
of, industrial action organised or engaged in by an
organisation that is a negotiating party in relation to the
proposed agreement—notice of the intended lockout; or

(ii) otherwise—at least 3 working days notice of the intended
lockout; and

(b) asfarasitrelatesto aparticular employee—
(i) if paragraph (a)(i) applies—before the lockout begins; or

(i) otherwise—at least 3 working days before the lockout
begins;

the employer has given notice to the particular employee, or has
taken other reasonable steps to notify the particular employee, of
the intended lockout.

(4) If 1 or more of the negotiating parties is an employee whose
employment will be subject to the proposed agreement, any action taken as
mentioned in section 43(4) by the employer to lock out employees from
their employment is not protected action as far as it relates to a particular
employee unless—

(&) if thelockout isin response to, and takes place after the start of,
industrial action organised or engaged in by any of the employees
who are negotiating parties in relation to the proposed
agreement—before the lockout begins; or

(b) otherwise—at least 3 working days before the lockout begins;

the employer has given notice to the particular employee, or has taken other
reasonable steps to notify the particular employee, of the intended lockout.

(5) A notice under this section must state the nature of the intended action
and the day when it will begin.

(6) A notice under this section may be given before the start of the
bargaining period.
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Negotiation must precedeindustrial action

47.(1) Engaging in industrial action by a person who is a member of an
employee organisation that is a negotiating party is not protected action
unless the organisation has, before the person begins to engage in the
industrial action—

(8 genuinely tried to reach agreement with the employer; and

(b) if the commission has made an order about the
negotiations—complied with the order as far as it applies to the
organisation.

(2) Engaging in industrial action by an employee who is a negotiating
party isnot protected action unless, before the employee beginsto engagein
the industrial action—

(@) the employee, or another employee acting for the employee, has
genuinely tried to reach agreement with the employer; and

(b) if the commission has made an order in relation to the
negotiations—the employee has complied with the order asfar as
it appliesto the employee.

(3) A lockout of employees by an employer is not protected action unless
the employer has, before the employer begins the lockout—

(@ if the employees are members of an organisation that is a
negotiating party—genuinely tried to reach agreement with the
organisation; and

(b) if the employees are negotiating parties—genuinely tried to reach
agreement with the employees; and
(c) if the commission has made an order about the

negotiations—complied with the order as far as it applies to the
employer.

Secret ballot for bargaining period
48.(1) This section appliesif the commission considers—

(8) industrial action relating to a bargaining period is being taken or
the taking of industrial action is threatened, impending or
probable; and
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(b) finding out, in relation to the matter, the attitudes of the employees
whose employment will be subject to the proposed agreement
might help—

(i) tostop or prevent the industrial action; or
(if) to settle the matters giving rise to the industrial action.

(2) The commission may order that a vote of employees be taken by
secretballot32 (with or without a provision for absent voting), in accordance
with the commission’ s directions, to find out their attitudes about the matter.

(3) After an order is made, the organising of, or engaging in, industrial
action by the employee organisation or employees is not protected action
unless—

(@) theballot has been taken; and

(b) theindustrial action has been approved by a mgority of the valid
votes cast in the ballot.

(4) If after an order is made, but before the vote is taken, the commission
forms the view that the ballot should not be proceeded with because it has
satisfied itself that—

() the matters giving rise to the industrial action have been, or are
about to be, settled; or

(b) theindustrial action has stopped or been prevented, or is about to
stop or be prevented;

the commission must revoke the order.
(5) In subsection (3)—
“organisation” includes—
(@) amember of the organisation; and
(b) an officer or employee of the organisation acting in that capacity.

32 See section 301 (Conducting a secret ballot) for the way a secret ballot is
conducted.
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Industrial action must be properly authorised

49.(1) Engaging in industrial action by members of an employee
organisation that is a negotiating party is not protected action unless, before
the industrial action begins—

(@ theindustrial action is properly authorised by the organisation’s
management committee or someone authorised by the committee
to authorise the industrial action; and

(b) if theorganisation’srules specify theway industrial actionisto be
authorised—the industrial action is properly authorised under the
rules, and

(c) notice of the giving of the authorisation is given to the registrar.

(2) Industrial action istaken to be properly authorised under an employee
organisation’s rules even though a technical breach has happened in
authorising the industrial action, if the person who committed the breach
acted in good faith.

(3) Examples of a technical breach in authorising industrial action
include—

(d) acontravention of the organisation’s rules; and
(b) anerror or omission in complying with this Act; and

(c) participation, by aperson not eligible to do so, in the making of a
decision by a management committee, or by members, of the
organisation.

(4) Industrial action is taken to have been properly authorised under an
employee organisation’s rules, and to have been authorised before the
industrial action began, unless—

(@) thecommission declaresin a proceeding that the industrial action
was not properly authorised under the rules; and

(b) the proceeding was brought in the commission within 6 months
after the notice was given to the registrar under subsection (1)(c).

(5) Asfar as an employee organisation’s rules specify the way in which

industrial action that section 43 entitles the organisation to organise or
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engage in is to be authorised, the rules do not contravene the Industrial
Organisations Act 1997, section 2233 unless the way specified contravenes
that section.

What happensif application to certify agreement is not made within
21 days

50. Unless an application to the commission to certify an agreement is
made within 21 days after the day when the agreement is made, nothing
done during the bargaining period by an employee whose employment is
subject to the agreement or by aperson bound by the agreement is protected
action.

Immunity provisions

51.(1) No action lies under a law for industrial action that is protected
action unless the action hasinvolved or islikely to involve—

(@) persond injury; or
(b) wilful or reckless destruction of, or damage to, property; or
(c) theunlawful taking, keeping or use of property.

(2) Subsection (1) does not prevent an action for defamation being
brought in relation to anything that happened during the industrial action.

(3) In this section—

“law” means a written or unwritten law, but does not include the Sate
Transport Act 1938.

Employer not to dismiss employee etc. for engaging in protected action
52.(1) An employer must not—

(@ dismiss an employee, injure an employee in his or her
employment or change an employee’ s position to the employee's
prejudice; or

33 Industrial Organisations Act 1997, section 22 (General requirements for rules)
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(b) threaten to dismiss an employee, injure an employeein his or her
employment or change an employee’ s position to the employee’s
prejudice;

wholly or partly because the employee is proposing to engage, is engaging,
or has engaged, in protected action.

(2) Subsection (1) does not apply to any of the following actions taken by
the employer—

(@) standing-down the employeg;

(b) refusing to pay the employee if, under the common law, the
employer is permitted to do so because the employee has not
performed work as directed;

(c) action of the employer that isitself protected action.

(3) In a proceeding under section 6334 for an alleged contravention of
subsection (1), it is to be presumed, unless the employer proves otherwise,
that the alleged conduct of the employer was carried out wholly or partly
because the employee was proposing to engage, was engaging, or had
engaged, in protected action.

When bargaining period ends
53. The bargaining period endsif any of the following events happen—

(@) anagreement under division 235 is made by the employer and any
1 or more of the other negotiating parties,

(b) the initiating party gives each of the other negotiating parties
notice that the initiating party no longer wants to reach an
agreement under division 2 with the other parties,

(c) the commission terminates the bargaining period.

Power of commission to suspend or terminate bargaining period
54.(1) The commission may suspend or terminate the bargaining period

34 Section 63 (Penalties for contravening penalty provisions)
35 Division 2 (Making agreements)
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if, after giving the negotiating parties an opportunity to be heard, it is
satisfied any of the circumstances in subsections (2) to (7) exists or existed.

(2) A circumstance for subsection (1) is that a negotiating party that,
before or during the bargaining period, has organised or taken, or is
organising or taking, industrial action to support or advance clams in
relation to the proposed agreement—

(@ did not genuinely try to reach an agreement with the other
negotiating parties before organising or taking the industrial
action; or

(b) is not genuinely trying to reach an agreement with the other
negotiating parties; or

(c) hasnot complied with the commission’s directions relating to the
proposed agreement or to a matter that arose during the
negotiations for the proposed agreement; or

(d) has not complied with a recommendation of the commission
under section 24136 relating to—

(i) the proposed agreement; or

(i) amatter that arose during the negotiations for the proposed
agreement.

(3) A circumstance for subsection (1) isthat industrial action, being taken
to support or advance claims in relation to the proposed agreement, is
threatening—

(@) toendanger the life, the personal health or safety, or the welfare,
of the population or of part of it; or

(b) to cause significant damage to the economy or an important part
of it.

(4) A circumstance for subsection (1) is that industrial action is being
organised or taken by—

(@) anorganisation that is anegotiating party; or

(b) amember of the organisation who is employed by the employer;
or

36 Section 241 (Recommendation by consent)
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(c) anofficer or employee of the organisation acting in that capacity;

against an employer to support or advance clams in relation to
employees—

(d) whose employment will be subject to the agreement; and

(e) who are neither members, nor eligible to become members, of the
organisation.

(5) A circumstance for subsection (1) isthat industrial action that isbeing
organised or taken by an organisation that is a negotiating party—

(a) relates, to asignificant extent, to a demarcation dispute; or

(b) contravenes a commission order that relates, to a significant
extent, to a demarcation dispute.

(6) If the bargaining period relates to employees employed in a part of a
single business, a circumstance for subsection (1) isthat the initiating party
Is not complying with an award, an order, a direction of the commission, or
a certified agreement, in relation to another part of the single business.

(7) A circumstance for subsection (1) is that—

(@) immediately before the commencement of this section, the wages
and conditions of the type of employees whose employment will
be subject to the agreement were determined by a paid rates
award, or would have been so determined if a certified agreement
or EFA had not prevailed over the award; and

(b) as far as the wages and conditions of the type of employees
whose employment will be subject to the agreement were, before
the commencement of this section, customarily determined by an
award, they were determined by a paid rates award; and

(c) thereisno reasonable prospect of the negotiating parties reaching
an agreement under division 2 during the bargaining period.

(8) The commission—

(@ must not suspend or terminate the bargaining period under
subsection (1), in acircumstance in subsection (2), (4), (5), (6) or
(7), except on application by a negotiating party; but

(b) may suspend or terminate the period under subsection (1), in a
circumstance in subsection (3)—
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(i) of itsowninitiative; or
(it) on application by a negotiating party or the Minister.

(9) Anything done by a negotiating party or another person in relation to
the proposed agreement is not protected action if it is done while the
bargaining period is suspended.

(10) When terminating the bargaining period, if the commission
considersit to beinthe publicinterest, it may declare that, during aspecified
period beginning at the time of the termination, a specified negotiating party
or employee of the employer—

(@ isnot alowed to initiate a new bargaining period in relation to
specified matters that are dealt with by the proposed agreement; or

(b) may initiate the bargaining period only on specified conditions.
(12) In this section—
“paid rates award” means an award that—
(8 includesastatement to the effect that it isapaid rates award; or

(b) has been regarded by the commission as a paid rates award when
applying principles for determining wages and employment
conditions.

What happensif commission terminates a bargaining period under
s54(3) or (7)

55.(1) This section applies if a bargaining period is terminated for the
circumstance in section 54(3) or (7).

(2) As soon as practicable, the commission must begin to exercise the
conciliation powers under section 56—

() tofacilitate the making of an agreement under division 2;37 or

(b) otherwise to settle any matter or issue that could be covered by the
agreement.

(3) Subsection (2) applies even if the commission has already attempted
conciliation during the bargaining period.

37 Division 2 (Making agreements)
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(4) If, after conciliation powers under subsection (2) have been exercised,
afull bench is satisfied—

() the negotiating parties have not settled the matters that were at
issue during the bargaining period (whether or not by making an
agreement); and

(b) itisnot likely that further conciliation will result in the matters
being settled within areasonable time;

the full bench may exercise the arbitration powers mentioned in section 56
to make an award that deals with the matters.

(5) Despite any other provision of this Act, the arbitration powers may be
exercised only by afull bench.

(6) In exercising the arbitration powers, a full bench must consider the
following—

(@) the mattersthat were at issue during the bargaining period;
(b) the meritsof the case;
(c) theinterestsof the negotiating parties and the public interest;

(d) how productivity might be improved in the business or part of the
business concerned;

(e) the extent to which the conduct of the negotiating parties during
the bargaining period was reasonabl e;

(f) any relevant principles formulated by a full bench for this
subsection.

(7) Subsection (6) does not, by implication, limit the matters to which a
full bench may have regard.

Power s of commission and full bench when s55 applies

56.(1) The commission has the conciliation powers for the matters in
section 55(2) that it would have under section 24038 if that section applied to
conciliation of the mattersinstead of industrial disputes.

38 Section 240 (Action on industrial dispute)
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(2) A full bench has the arbitration powers for the matters in
section 55(4) that it would have under section 240 if that section applied to
arbitration of the matters, instead of industrial disputes, by afull bench.

Awardsunder s55

57.(1) An award under section 55(4)39 must specify a date asits nominal
expiry date.

(2) Subject to this section, the award operates at al times after it
commences.

(3) The award has effect subject to any conditions specified init.

(4) Before the award’ s nominal expiry date has passed, afull bench must
not revoke the award unless satisfied—

(@ theemployer and the 1 or more organisations, or amagjority of the
employees, who are bound by the award have agreed to the
revocation (for example, because they propose to make an
agreement under division 240); and

(b) therevocation would not be against the public interest.
(5) After the award’ s nominal expiry date—

(&) theemployer, or an organisation, bound by the award; or

(b) amagority of the employeesto whom the award applies;

may give notice to al of the employees, or other employees, to whom the
award applies and persons, or other persons, who are bound by the award
and to the commission, stating that the award is revoked with effect from a
specified day.

(6) The specified day must be at |east 28 days after—
(@ theday onwhichthe noticeisgiven; or

(b) if it is given to different persons on different days—the day on
whichitislast given.

39 Section 55 (What happens if commission terminates a bargaining period under
s 54(3) or (7))

40 Division 2 (Making agreements)
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(7) The award is revoked on the specified day.
(8) The award may be amended only to—
(8) removeambiguity or uncertainty; or

(b) include, omit or amend aterm (however specified) that authorises
an employer to stand-down an employee.

(9) Before the award’ s nominal expiry date has passed, no bargaining
period may be initiated under section 4041 for negotiating an agreement in
relation to the employment of employees whose employment is dealt with
in the award.

Commission not to arbitrate during bargaining period

58. During a bargaining period, the commission must not exercise its
arbitration powers under section 24042 for a matter that is at issue between
the negotiating parties.

Conciliation for agreements

59.(1) The commission has the conciliation powers for a matter arising
under this part that it would have under section 240 if that section applied to
conciliation of the matters instead of industrial disputes.

(2) If 2 or more employee organisations are involved in the negotiations
or proposed negotiations, the commission may order that the organisations
be represented, for conciliating the matter, by a single person or group of
persons authorised by the organisations to represent them (whether
generaly or for the particular negotiations).

(3) Subsection (2) does not, by implication, limit subsection (1).

Employersnot to discriminate between unionist and non-unionist

60. In negotiating an agreement under division 2,43 an employer must not

41 Section 40 (Initiation of bargaining period)
42 Section 240 (Action on industrial dispute)
43 Division 2 (Making agreements)



s61 70 s61
Workplace Relations No. 1, 1997

discriminate between the employer’ s employees because—

(@) some of the employees are members of an employee
organisation, while others are not members of the organisation; or

(b) some of the employees are members of a particular employee
organisation, while others are not members of the organisation or
are members of a different employee organisation.

Division 8—Prohibition of coercion in relation to agreements

Coercion of personsto make, amend or terminate certified agreements
etc.

61.(1) A person must not—
(@) takeor threaten to take industrial action or other action; or
(b) refrain or threaten to refrain from taking action;
with intent to coerce someone else to agree, or not to agree, to—

(c) making, amending or terminating, or extending the nominal
expiry date of, an agreement under division 2;44 or

(d) approving anything mentioned in paragraph (c).

(2) Subsection (1) does not apply to action, or industrial action, that is
protected action (within the meaning of division 745).

(3) An employer must not coerce, or attempt to coerce, an employee of
the employer—

(8 not to make arequest mentioned in section 20(5)46 in relation to
an agreement the employer proposes to make; or

(b) towithdraw the request.

44 Division 2 (Making agreements)
45 Division 7 (Negotiations for certified agreements etc.)
46 Section 20 (Agreement with employees)
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Division 9—Enforcement and remedies

Penalty provisions

62. In thisdivision, each of the following is a penalty provision—

@

(b)

(©

(d)

(€)

section 35 (Amendment if discrimination between unionists and
non-unionists);

section 45 (Industrial action etc. must not be taken until after
nominal expiry date of certain agreements and awards);

section 52 (Employer not to dismiss employee etc. for engaging
in protected action);

section 60 (Employers not to discriminate between unionist and
non-unionist);

section 61 (Coercion of persons to make, amend or terminate
certified agreements etc.).

Penaltiesfor contravening penalty provisions

63.(1) A contravention of apenalty provision is not an offence.

(2) However, a magistrate may, by order, impose a penalty on a person
who contravenes a penalty provision.

(3) The penalty can not be more than—

@
(b)

for a corporation—2135 penalty units; or
otherwise—27 penalty units.

(4) An application for an order for acontravention of section 3547 may be
made by—

(@
(b)

(©

the employees making the request mentioned in section 35; or

an employee organisation of which any of the employees making
the request isa member; or

an inspector; or

47 Section 35 (Amendment if discrimination between unionists and non-unionists)
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(d) another person prescribed under aregulation.

(5) An application for an order for a contravention of section 4548 may be
made by—

(@ an employee whose employment is subject to the certified
agreement concerned; or

(b) another person who is bound by the agreement; or
(c) another person prescribed under aregulation.

(6) An application for an order for a contravention of section 5249 may be
made by—

(@) the employee concerned; or

(b) an employee organisation of which the employee is a member; or
(c) aninspector; or

(d) another person prescribed under aregulation.

(7) An application for an order for a contravention of section 6050 may be
made by—

(@ an employee who allegedly was disadvantaged because of the
discrimination mentioned in section 60; or

(b) an employee organisation of which the employee is a member; or
(c) aninspector; or
(d) another person prescribed under aregulation.

(8) An application for an order for a contravention of section 6151 may be
made by—

(@) an employee whose employment is subject to the agreement, or
will be subject to the proposed agreement concerned; or

48  Section 45 (Industrial action etc. must not be taken until after nominal expiry
date of certain agreements and awards)

49  Section 52 (Employer not to dismiss employee etc. for engaging in protected
action)

50 Section 60 (Employers not to discriminate between unionist and non-unionist)

51 Section 61 (Coercion of persons to make, amend or terminate certified
agreements etc.)
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(b) another person bound by the agreement or who will be bound by
the proposed agreement; or
(c) the personwho alegedly was intended to be coerced; or
(d) an employee organisation of which the person is a member; or
(e) aninspector; or

(f)

another person prescribed under aregulation.

(9) The magistrate may order that a penalty, or part of a penalty, be paid
to any person who may have made the application (other than an officer or
employee of the State or a public service officer).

(10) Any part of the penalty that is ordered to be paid to the person must
first be paid to the person.

(11) The remainder of the penalty must then be paid to the consolidated

fund.

Reinstatement and compensation if employer contravenes s 52

64.(1) If an employer contravenes section 52,52 the commission may
order the employer—

(@

(b)

if the contravention was congtituted by dismissing an
employee—to reinstate the empl oyee to the position the employee
occupied immediately before the dismissal or to aposition at |east
as favourable as that position; and

to pay the employee dismissed, injured or preudiced,
compensation for loss suffered because of the dismissal, injury or
prejudice.

(2) The rights of and relating to reinstatement that are conferred on an
employee by this section do not limit any other rights of the employee.

52 Section 52 (Employer not to dismiss employee etc. for engaging in protected
action)
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Division 10—General

Secret ballot on valid majority
65.(1) If the commission—

(&) isrequired under this part to be satisfied that a valid majority of
the persons employed at a particular time whose employment is
or will be subject to an agreement have genuinely made or
terminated the agreement, or given an approval; and

(b) isnot so satisfied;

the commission may order a vote be taken by secret ballot3 (with or
without a provision for absent voting), in accordance with the commission’s
directions, of persons employed at the time of the ballot whose employment
isor will be subject to the agreement to decide whether they would make or
terminate the agreement, or give the approval.

(2) If a mgority of the validly cast votes is in favour of making or
terminating the agreement, or giving the approval, the commission is taken
to be satisfied of the requirement.

(3) Before a vote is taken, the commission may revoke an order under
subsection (1) if it becomes satisfied that the requirement of
subsection (1)(a) has been met.

Complementary laws

66.(1) To enable functions to be performed or powers to be exercised by
the Australian Commission, the Commonwealth provisions apply as a law
of the State with—

(8 the amendments required under aregulation; and
(b) any other amendments allowed under aregulation.
(2) In this section—

“Commonwealth provisions’ means the Commonwealth Act, part VIB
and the other provisions of that Act asfar asthey relate to the part.

53 See section 301 (Conducting a secret ballot) for the way a secret ballot is
conducted.
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PART 2—QUEENSLAND WORKPLACE
AGREEMENTS

Division 1—Preliminary

Object of pt 2

67. The object of this part is to facilitate the making, approving by an
enterprise commissioner, and operation, of certain agreements (“* QWAS")
between a single employer and a single employee.

Definitionsfor pt 2
68. In this part—

“additional approval requirements’ means the additional approval
requirementsin section 84.54

“amendment agreement” see section 79.
“ancillary document” means any of the following—
(@) an amendment agreement;
(b) an extension agreement;
(c) atermination agreement;
(d) atermination notice.

“approval notice” means an approva notice issued by an enterprise
commissioner.

“bargaining agent” means a person appointed as a bargaining agent under
section 78.

“certified copy” of a document means a copy that is certified as being a
true copy of the document.

“employee” see section 69(2).
“employer” see section 69(2).

54 Section 84 (Additional approval requirements for QWA and ancillary documents)
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“existing employee”, in relation to a QWA, means an employee who
signed the QWA after commencing the employment to which the
QWA relates.

“extension agreement” means an agreement to extend the nominal expiry
date of aQWA.

“file” a QWA or ancillary document means file with the registrar or
employment advocate.

“filing receipt” means a receipt issued by the registrar or employment
advocate.

“filing requirements’ means the filing requirements in section 82.

“new employee”, in relation to a QWA, means an employee who signed
the QWA before, or at the time of, commencing the employment to
which the QWA relates.

“nominal expiry date” of a QWA, see section 76.

“party”, for a QWA or ancillary document, means the employer or
employee.

“period of operation” of a QWA, see section 77.
“QWA” see sections 69 and 89.

“QWA date” means the date on which the employer and employee sign
the QWA or, if they sign on different dates, the later of the dates.

“refusal notice” means a refusal notice issued by an enterprise
commissioner under division 5.55

“relevant or designated award” means the relevant or designated award
that is used when applying the no-disadvantage test.

“termination agreement” see section 80.
“termination notice” see section 80.

Proposed QWASs and ancillary documents—inter pretation

69.(1) Asfar asthe context permits, areference in this part to a QWA or

55 Division 5 (Approving QWAs and ancillary documents)
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ancillary document includes a reference to a proposed QWA or ancillary
document.

(2) In relation to a proposed QWA or ancillary document, areferencein
this part to the employer or employee is a reference to the person who will
be the employer or employee when the QWA or ancillary document starts
to operate.

Functions and power s of enter prise commissioner
70.(1) An enterprise commissioner has the functions set out in this part.

(2) In performing the functions, the enterprise commissioner may
exercise the powers of a commissioner that are necessary to facilitate the
approval, or operation, of a QWA or ancillary document.

(3) In performing the functions, the enterprise commissioner may call on
the assistance of the employment advocate.

(4) The enterprise commissioner must, as far as practicable, perform the
functions—

(& inaway that furthersthe objects of this Act and, in particular, the
object of this part; and

(b) without undue delay; and
(¢) inaninformal way.

(5) Section 335(4)56 does not apply to the performance of the enterprise
commissioner’ s functions under this part.

Protocol regarding employment advocate' s functions

71.(1) As soon as practicable after the commencement of this part, the
president and chief executive must establish a protocol about the
employment advocate’ s functions under this part.

(2) In exercising functions under this part, the employment advocate
must apply the protocol.

56  Section 335 (Basis of procedures and decisions of the commission and
magi strates)
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Division 2—General rules about QWAs and ancillary documents

QWAs and ancillary documents only have effect as provided by this
part

72.(1) A QWA or ancillary document has effect as provided by this part,
and not otherwise.

(2) In particular—

(@ aQWA for anew employee has no effect before afiling receiptis
issued for the QWA ; and

(b) aQWA for an existing employee has no effect before an approval
notice isissued for the QWA.

Collective QWASs

73.(1) In this part, 2 or more agreements that have been negotiated
collectively may be included in the same document if the same employer is
aparty to al the agreements.

(2) The agreements need not be in the same terms.

(3 A QWA for a new employee can not be included in the same
document as a QWA for an existing employee.

Division 3—Making, amending or terminating a QWA

Employer and employee may make a QWA

74.(1) A single employer and a single employee, other than an employer
and employee mentioned in subsection (3), may make a QWA that deals
with matters relating to the relationship between an employer and employee.

(2) A QWA may be made before commencement of the employment.

(3) The employer of an employee employed in 1 of the following may
not make a QWA with the employee—

(@) adepartment of government or part of a department;
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(b) apublic service office or part of a public service office under the
Public Service Act 1996;

(c) an agency, authority, commission, corporation, instrumentality,
office, or other entity, established under an Act or under State
authorisation for a public or State purpose;

(d) apart of an entity mentioned in paragraph (c);

(e) aregistry or other administrative office of a court of the State of
any jurisdiction;

(f) theparliamentary service;

(g) the Governor's official residence (known as ‘Government
House') and its associated administrative unit;

(h) acourt of the State of any jurisdiction;

(i) the police service to the extent that it does not include staff
members mentioned in the Police Service Administration Act
1990, section 2.5(1)(a);

(j) another entity, or part of another entity, declared under a
regulation for this section.

Mattersto beincluded in QWA

75.(1) The employer must ensure the QWA includes the provisions
about discrimination prescribed under aregulation.

(2) If the QWA does not in fact include the prescribed provisions about
discrimination, the QWA istaken to include the provisions.

(3) The employer must ensure the QWA does not include provisions that
prohibit or restrict disclosure of details of the QWA by either party to
another person.

(4) The employer must ensure the QWA includes a dispute resolution
procedure.

(5) If the QWA does not include a dispute resolution procedure, the
QWA istaken to include the model dispute resolution procedure prescribed
under aregulation.
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(6) If a dispute resolution procedure confers powers on an enterprise
commissioner to prevent or settle disputes between the parties to the QWA
about the application or interpretation of the QWA, the enterprise
commissioner may exercise the powers.

(7) To avoid doubt, unless power is conferred on an enterprise
commissioner to prevent or settle disputes, the enterprise commissioner
must not exercise arbitration powers to prevent or settle a dispute between
the parties to the QWA.

Nominal expiry date of QWA
76.(1) A QWA must specify adate asits nominal expiry date.
(2) The date can not be more than 3 years after the QWA date.

(3 An employer and employee may make a written agreement (an
“extension agreement”) that extends the nominal expiry date.

(4) The extended date can not be more than 3 years after the QWA date.

(5) The extension agreement has no effect unlessafiling receipt isissued
for the extension agreement at least 21 days before the nominal expiry date
that isto be extended.

(6) The extension agreement takes effect on the day after an approval
notice isissued for the extension agreement.

Period of operation of QWA

77.(1) A QWA for a new employee starts operating on the later of the
following days—

(@) theday after afiling receipt isissued for the QWA;
(b) theday specified in the QWA asthe starting day;
(c) theday the employment commences.

(2) A QWA for a new employee stops operating at the earlier of the
following times—

(@ theend of the day when arefusal noticeisissued in relation to the
QWA;
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(b) thetime when atermination under section 8057 takes effect;

(c) the time when another QWA between the employer and
employee starts to operate.

(3) A QWA for an existing employee starts operating on the later of the
following days—

() theday after an approval notice isissued for the QWA,;
(b) theday specified in the QWA asthe starting day.

(4) A QWA for an existing employee stops operating at the earlier of the
following times—

(@ thetime when atermination under section 80 takes effect;

(b) the time when another QWA between the employer and
employee starts to operate.

Bar gaining agents

78.(1) An employer or employee may appoint a person to be his or her
bargaining agent for the making, approval, amendment or termination of a
QWA.

(2) The appointment must be written.

(3) An employer or employee must not refuse to recognise a bargaining
agent appointed by the other party if the employer or employee has been
given acopy of the bargaining agent’ s instrument of appointment.

(4) An employer or employee must not coerce, or attempt to coerce, the
other party—

(@) to appoint, or not to appoint, a particular person as a bargaining
agent; or

(b) to terminate the appointment of abargaining agent.

Amending a QWA
79.(1) An employer and employee may make a written agreement

57 Section 80 (Terminating a QWA)
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(*amendment agreement”) amending a QWA.

(2) The amendment agreement takes effect on the later of the following
days—

(@) the day after an approval notice is issued for the amendment
agreement;

(b) the day specified in the amendment agreement as the date of
effect.

(3) Section 7558 applies to the QWA as amended in the same way as it
applied to the original QWA.

Terminatinga QWA

80.(1) The employer and employee may at any time make a written
agreement (“ter mination agreement”) to terminate the QWA.

(2) The termination agreement takes effect on the later of the following
times—
(@ the end of the day on which an approval notice is issued for the
termination agreement;

(b) the day specified in the termination agreement as the date of
effect.

(3) After the nominal expiry date of a QWA, either the employer or
employee may file anotice (“ter mination notice”) to terminate the QWA.

(4) The termination notice takes effect at the end of the 28th day after the
party filing the termination notice gave notice to the other party of the
termination notice being filed.

Division 4—Filing QWAs and ancillary documents

Filing QWAs and ancillary documents

81.(1) A QWA or ancillary document (“document”) may be filed with
the registrar or employment advocate.

58  Section 75 (Matters to be included in QWA)
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(2) If the registrar or employment advocate is satisfied that the filing
requirements for the document have been met, the registrar or employment
advocate must issue afiling receipt to the person who filed it.

(3) For aQWA, theregistrar or employment advocate may issue afiling
receipt only if it isfiled within 14 days after the QWA date.

(4) If the document is filed with the employment advocate, the
employment advocate must immediately give it to the registrar.

(5) The registrar must keep a QWA or ancillary document in a way that
maintains the confidentiality of its contents.

Filing requirements
82.(1) Thefiling requirements for a QWA are—

(@ the QWA must be signed and dated by each of the parties, and the
signatures must be witnessed; and

(b) the QWA must be accompanied by a declaration by the employer,
declaring—

(i) the QWA complieswith section 75;59 and

(i1) the employer gave the employee a copy of the information
statement prepared by the employment advocate at |east the
required number of days before the employee signed the
QWA.

(2) The information statement prepared by the employment advocate for
subsection (1) must include information about the following matters, but
may include other information—

() entitlements under this Act;
(b) occupational health and safety law;
(c) servicesprovided by the employment advocate;
(d) bargaining agents.
(3) Thefiling requirements for an amendment agreement are—

59 Section 75 (Matters to be included in QWA)
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(@) the agreement must be signed and dated by each of the parties,
and the signatures must be witnessed; and

(b) the agreement must be accompanied by a declaration by the
employer, declaring the QWA, as amended, complies with
section 75.

(4) The filing requirement for an extension agreement is the agreement
must be signed and dated by each of the parties, and the signatures must be
witnessed.

(5) The filing requirement for a termination agreement is the agreement
must be signed and dated by each of the parties, and the signatures must be
witnessed.

(6) The filing requirement for a termination notice is the notice must be
signed and dated by the party filing the notice, and the signature must be
witnessed.

(7) The employer must provide any other information required under a
regulation.

(8) In this section—
“required number of days’ means—
(@ for anew employee—b5 days; or
(b) for an existing employee—14 days.

Employer’sdeclaration must be accur ate

83. An employer must not, in a declaration filed for this part, make a
statement that the employer knows, or ought reasonably to know, isfalse or
misleading.

Division 5—Approving QWAs and ancillary documents

Additional approval requirementsfor QWA and ancillary documents
84.(1) The additional approval requirements for a QWA are—
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(@ the QWA complieswith section 75;60 and

(b) the employee received a copy of the QWA at least the required
number of days before signing the QWA; and

(c) theemployer explained the effect of the QWA to the employee as
soon as practicable after the employee first received a copy of it;
and

(d) the employee genuinely consented to making the QWA.

(2) The employee may consult with, or seek advice from, anyone about
the QWA given to the employee under subsection (1)(b) and the copy isthe
property of the employee.

(3) The additional approval requirements for an amendment agreement
are—

(@ the QWA, asamended, complies with section 75; and

(b) the employee received a copy of the amendment agreement at
least 14 days before signing the amendment agreement; and

(c) theemployer explained the effect of the amendment agreement to
the employee as soon as practicable after the employee first
received a copy of it; and

(d) the employee genuinely consented to making the amendment
agreement.

(4) The explanation of the effect of the QWA or amendment agreement
mentioned in subsection (1) or (3) must have been done in a way that was
appropriate, having regard to the employee’s particular circumstances and
needs.

Example of employees with particular circumstances and needs—
1. Women
2. Persons from a non-English-speaking background
3. Young persons

4. Persons with limited literacy or numeracy skills

60 Section 75 (Matters to be included in QWA)
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(5) The additional approval requirement for an extension agreement is
that the employee genuinely consented to making the extension agreement.

(6) The additional approval requirement for a termination agreement is
that the employee genuinely consented to making the termination
agreement.

(7) In subsection (1)—
“required number of days’” means—
(@ for anew employee—b5 days, or
(b) for an existing employee—14 days.

Approving QWA

85.(1) An enterprise commissioner must approve a QWA for which a
filing receipt has been issued if the enterprise commissioner is satisfied—

(@ the QWA passes the no-disadvantage test; and
(b) the QWA meetsthe additional approval requirements.

(2) If the enterprise commissioner has concerns about whether the QWA
passes the no-disadvantage test, the enterprise commissioner must—

(@ notify the employee of the concerns; and
(b) thereasonsfor them.

(3) If the enterprise commissioner has concerns about whether the QWA
passes the no-disadvantage test, but the concerns are resolved by—

(8 awritten undertaking given by the employer and accepted by the
enterprise commissioner; or

(b) other action by the parties,
the enterprise commissioner must approve the QWA.
(4) If the enterprise commissioner—
(@) isdtill not satisfied the QWA passes the no-disadvantage test; but

(b) issatisfied that approving the QWA is not contrary to the public
interet;

the enterprise commissioner must approve the QWA.
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(5) If the enterprise commissioner is not satisfied the QWA meets the
additional approval requirements, the enterprise commissioner must refuse
to approve the QWA.

Approving amendment agreement

86.(1) An enterprise commissioner must approve an amendment
agreement for which a filing receipt has been issued if the enterprise
commissioner is satisfied—

(@) the QWA, as amended, passes the no-disadvantage test; and
(b) the agreement meets the additional approval requirements.

(2) If the enterprise commissioner has concerns about whether the
QWA, as amended, passes the no-disadvantage test, but the concerns are
resolved by—

(& awritten undertaking given by the employer and accepted by the
enterprise commissioner; or

(b) other action by the parties;
the enterprise commissioner must approve the amendment agreement.
(3) If the enterprise commissioner—
(@) isdtill not satisfied the QWA passes the no-disadvantage test; but

(b) issatisfied that approving the QWA is not contrary to the public
interest;

the enterprise commissioner must approve the QWA.

(4) If the enterprise commissioner is not satisfied the amendment
agreement meets the additional approval requirements, the enterprise
commissioner must refuse to approve the amendment agreement.

Approving other ancillary documents
87.(1) This section appliesto the following ancillary documents—
(8) an extension agreement;
(b) atermination agreement;
(c) atermination notice.
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(2) An enterprise commissioner may approve the ancillary document
only if satisfied the ancillary document meets the additional approval
requirements for the document.

Enterprise commissioner must issue approval or refusal notice

88.(1) If an enterprise commissioner approves a QWA or ancillary
document, the enterprise commissioner must issue an approval notice to the
employer.

(2) If the enterprise commissioner refuses to approve a QWA or
ancillary document, the enterprise commissioner must issue arefusal notice
to the employer.

(3) If the enterprise commissioner considers the QWA does not pass the
no-disadvantage test, the enterprise commissioner must issue a notice to that
effect to the employee.

(4) In each approval or refusal notice, the enterprise commissioner must
identify the relevant or designated award that applies to the QWA.

Undertakingstaken to beincluded in QWASs

89. An undertaking accepted by an enterprise commissioner under this
division istaken to be included in the QWA.

Enter prise commissioner to issue copies of approved QWAs and
ancillary documents

90. After a QWA or ancillary document is approved by an enterprise
commissioner, the enterprise commissioner must issue to the employer a
copy of the QWA or ancillary document, as approved.

Division 6—Effect of a QWA

Effect of QWA on awards and agreements

91.(1) A QWA, during its period of operation, operates to the exclusion
of an award that would otherwise apply to the employee’ s employment.
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(2) A QWA does not operate to the exclusion of an exceptional matters
order, but prevails over an exceptional matters order to the extent of any
inconsistency.

(3) The relationship between a QWA and a certified agreement is as
follows—

() a certified agreement that starts to operate after the QWA'’s
nominal expiry date prevails over the QWA to the extent of any
Inconsi stency;

(b) otherwise—the QWA operates to the exclusion of a certified
agreement that would otherwise apply to the employee's
employment.

QWA binds employer’s successor
92.(1) This section appliesif—
(@) anemployerisaparty toaQWA; and

(b) a alater time a new employer becomes the successor of the
whole or part of the business concerned.

(2) From the later time—

(@) the new employer replaces the employer as a party to the QWA;
and

(b) the previous employer stops being a party to the QWA, to the
extent it relates to the whole or part of the business; and

(c) areferencein this part to the employer is a reference to the new
employer, and ceases to refer to the previous employer, to the
extent the context relates to the whole or part of the business.

(3) In this section—
“successor” includes assignee and transmittee.

Parties must not contravene QWA
93. A party to a QWA must not contravene the QWA.
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Conciliation for agreements

94. An enterprise commissioner has the conciliation powers for a matter
arising under this part that a commissioner would have under chapter 661 if
that chapter applied to conciliation of the matters instead of industrial
disputes.

Industrial action by party to QWA

95. During the period of operation of a QWA before its nominal expiry
date, a party to the QWA must not engage in industrial action in relation to
the employment to which the QWA relates.

Division 7—Enforcement and remedies

Penaltiesfor contravening this part

96.(1) A magistrate may make an order imposing a penalty on a person
who contravenes a penalty provision.

(2) The penalty can not be more than—
(a) for acorporation—2135 penalty units; or
(b) otherwise—27 penalty units.

(3) An application for an order relating to a QWA or ancillary document
may be made by—

(@) aparty tothe QWA or ancillary document; or
(b) the employment advocate.
(4) In this section—

61  Chapter 6 (Industrial disputes)



s97 91 s98
Workplace Relations No. 1, 1997

“penalty provision” means section 78(3) or (4), 83, 93, 95, 103(1),
104(1), 105(1) or (2) or 106(1) or (2).62

Damages for contravention of QWA

97.(1) A party to a QWA who suffers loss or damage because of a
contravention of the QWA by the other party may recover the amount of the
loss or damage in an Industrial Magistrates Court.

(2) The action must be brought within 6 years after the date on which the
cause of action arose.

Compensation to new employee for shortfall in entitlements

98.(1) If a QWA for a new employee stops operating because of the
issue of arefusal notice and the amount worked out under paragraph (a) is
less than the amount worked out under paragraph (b), the employee is
entitled to recover the shortfall from the employer in an Industria
Magistrates Court—

() thetotal value of the entitlements to which the employee became
entitled under the QWA for the period while it was in operation;

(b) the total value of the entitlements to which the employee would
have been entitled for that period under an award, agreement or
law mentioned in section 116(2),63 if the QWA had not been
made, in relation to the employment to which the QWA relates.

62 Section 78 (Bargaining agents)
Section 83 (Employer’s declaration must be accurate)
Section 93 (Parties must not contravene QWA)
Section 95 (Industrial action by party to QWA)
Section 103 (Employer not to dismiss etc. an employee for taking QWA
industrial action)
Section 104 (Hindering QWA negotiations)
Section 105 (Persons must not apply duress or make false statements in
connection with QWA etc.)
Section 106 (Employer must give copy of documents to employee)

63 Section 116 (When does an agreement pass the no-disadvantage test)
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(2) If a QWA that has been approved for a new employee includes an
undertaking by the employer under section 8564 and the amount worked out
under paragraph (a) is less than the amount worked out under paragraph (b),
the employee is entitled to recover the shortfall from the employer in an
Industrial Magistrates Court—

() thetotal value of the entitlements to which the employee became
entitled under the QWA for the period before it was approved;

(b) the total value of the entitlements to which the employee would
have been entitled for that period if the QWA as filed, had
included the employer’ s undertaking.

Injunctions

99. An enterprise commissioner, on application by a party to a QWA,
may grant an injunction requiring a person not to contravene, or to stop
contravening, this part.

Division 8—Limited immunity for industrial action

M eaning of expressions
100.(2) In thisdivision—
“QWA industrial action” means—
(@) astrike by an employee to compel or induce the employer—
(i) tomakeaQWA, on particular terms, with the employee; or

(ii) to make QWAS, on particular terms, with the employee and
other employees; or

(b) an employer locking out an employee to compel or induce the
employee to make a QWA, on particular terms, with the
employer.

(2) Inthisdivision, areference to taking action includes a reference to—

64  Section 85 (Approving QWA)



s101 93 s103
Workplace Relations No. 1, 1997

(@) omitting to do something; or
(b) bringing about a circumstance.

Limited immunity conferred

101.(1) No action lies under any law for QWA industrial action unless
the action hasinvolved or islikely to involve—

() persona injury; or
(b) wilful or reckless destruction of, or damage to, property; or
(c) theunlawful taking, keeping or use of property.

(2) Subsection (1) does not prevent an action for defamation being
brought in relation to anything that happened during the industrial action.

(3) If an employer locks out an employee, the employer may refuse to
pay remuneration to the employee for the period of the lockoui.

(4) An employer can not lock out an employee unless the continuity of
the employee’ s employment, for the purposes prescribed under a regulation,
is not affected by the lockout.

(5) In this section—

“law” means a written or unwritten law, but does not include the Sate
Transport Act 1938.

Immunity conditional on giving notice

102. The immunity conferred by section 10165 for QWA industrial action
does not apply unless at least 3 working days notice of the intention to take
the action was given to the other party.

Employer not to dismissetc. an employee for taking QWA industrial
action

103.(1) An employer must not—

65  Section 101 (Limited immunity conferred)
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(@ dismiss an employee, injure an employee in his or her
employment or change an employee’ s position to the employee’s
prejudice; or

(b) threaten to dismiss an employee, injure an employeein hisor her
employment or change an employee’ s position to the employee’s
prejudice;

wholly or partly because the employee is proposing to engage, is engaging
or has engaged, in QWA industrial action after giving notice under
section 102.

(2) Subsection (1) does not apply to any of the following actions taken by
the employer—

(@ standing-down the employes;

(b) refusing to pay the employee if, under the common law, the
employer is permitted to do so because the employee has not
performed work as directed;

(c) action of the employer that is itself QWA industrial action to
which section 10166 applies.

(3) In aproceeding against an employer under section 9667 for an alleged
contravention of subsection (1), it is to be presumed, unless the employer
proves otherwise, that the alleged conduct of the employer was carried out
wholly or partly because the employee was proposing to engage, was
engaging or had engaged, in QWA industrial action.

Division 9—General

Hindering QWA negotiations

104.(1) A person who is not a party to negotiations for a QWA must not
use threats or intimidation with theintention of hindering the negotiations or
the making of the QWA.

66  Section 101 (Limited immunity conferred)
67 Section 96 (Penalties for contravening this part)
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(2) This section does not apply to conduct by or for an employee
organisation for the purpose of negotiating a certified agreement, if the
conduct is authorised by another provision of this Act.

(3) In this section—
“party to negotiations’ includes a bargaining agent.

Persons must not apply duressor make false statementsin connection
with QWA etc.

105.(1) A person must not apply duress to an employer or employee in
connection with a QWA or ancillary document.

(2) A person must not knowingly make a false or misleading statement
to someone else with the intention of persuading the other person to make,
or not to make, a QWA or ancillary document.

Employer must give copy of documentsto employee

106.(1) As soon as practicable after recelving any of the following
documents from an enterprise commissioner or the registrar or employment
advocate, the employer must give a copy of it to the employee—

(@) afiling recept;
(b) anapproval notice or refusa notice;
(c) aQWA or ancillary document, as approved.

(2) The employer must give the employee any other document prescribed
under aregulation, within the period required under the regulation.

Intervention not permitted
107. A person other than—
(d) apartytoaQWA; or
(b) aparty’sbargaining agent; or
(c) theMinister;

must not be alowed to make submissions, or be heard, in relation to the
filing, approval, amendment or termination of a QWA.
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Hearingsto bein private

108. A hearing by an enterprise commissioner for this part must be held
in private.

I dentity of QWA parties not to be disclosed

109.(2) A person (the “entrusted person”) must not disclose protected
information that the entrusted person knows, or has reasonable grounds to
believe, will identify another person (the “QWA party”) as being, or
having been, a party to a QWA.

Maximum penalty—6 months imprisonment.
(2) Subsection (1) does not apply if the disclosure is—

(@) made by the entrusted person in the course of performing officia
duties as an officer of the court, commission or department; or

(b) authorised under aregulation; or
(c) required or permitted by another Act; or
(d) authorised in writing by the QWA party.

(3) For deciding the burden of proof in a proceeding for an offence
against subsection (1), the exceptions in subsection (2) are taken to be part
of the description of the offence.

(4) In this section—

“protected information” means information that was acquired by the
entrusted person—

(@ in the course of performing official duties as an officer of the
court, commission or department; or

(b) from an officer of the court, commission or department who
disclosed the information as authorised under aregulation.

Commission must publish report about certain decisions and
inter pretations

110. The commission must publish an annua report summarising
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decisions and interpretations about awards, certified agreements, industrial
agreements, QWA and ancillary documents.

Reports and advice about development in making QWAs

111.(2) The chief executive, on the Minister’ s request, must prepare and
give to the Minister areport about developments in the State in bargaining
for the making of QWAs.

(2) To enable the chief executive to prepare the report and generally to
advise the Minister, the registrar must allow access to approved QWAs and
ancillary documents to—

() thechief executive; or
(b) thechief executive s agent.

(3) The report must not identify either of the parties to a QWA, except
with the consent of both parties.

Inter pretation of a QWA

112. An enterprise commissioner may give an interpretation of a QWA
on application by—

(@) apartytoit; or
(b) the employment advocate.

Evidence

113.(1) The registrar may give a certified copy of an approved QWA or
ancillary document to a person who is or was a party to the QWA or
ancillary document.

(2) Theregistrar may issue a certificate stating—

(@) specified QWAS or ancillary documents are the only QWAS or
ancillary documents that were filed, before a specified date, in
relation to a specified employer and employee; or

(b) acopy of aspecified approved QWA or ancillary document was
issued on a specified day; or
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(c) afiling receipt, approval notice or refusal notice was issued for a
specified QWA or ancillary document on a specified day.

(3) The certificate may be given only to aperson who is or was aparty to
each of the documents to which the certificate relates.

(4) In al courts and a proceeding—

(@) acertified copy of an approved QWA or ancillary document is
evidence of the QWA or ancillary document; and

(b) a certificate issued by the registrar under subsection (2) is
evidence of the matters stated in the certificate.

(5) A document that purports to be a certified copy, or certificate,
mentioned in subsection (4) istaken to be the copy or certificate, unless the
contrary is proved.

Signature for corporation

114. A QWA or ancillary document may be signed for a corporation by
aproperly authorised officer of the corporation and need not be made under
the corporation’s sedl.

PART 3—NO-DISADVANTAGE TEST

Definitionsfor pt 3
115. In this part—
“agreement” means—
(@) acertified agreement; or
(b) aQWA.

“approved apprenticeship” means an apprenticeship approved by an
approving authority for section 119.68

68 Section 119 (Special case—employee undertaking approved apprenticeship)
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“approved traineeship” means a traineeship approved by an approving
authority for section 118,69 other than—

() atraineeship under the Training Wage Award—State; or
(b) aCareer Start traineeship; or

(c) anAustralian Traineeship System traineeship; or

(d) aNational Training Wage traineeship.

“approving authority” means the Vocational Education, Training and
Employment Commission established under the Vocational
Education, Training and Employment Act 1991.

“award” —
(@ includes an award under the Commonwealth Act, part VIE; but
(b) does not include an exceptional matters order.

“designated award”, in relation to a person to whom an agreement will
apply, means an award that the commission under section 120,70 or an
enterprise commissioner under section 121,71 has decided is
appropriate for deciding whether a certified agreement or QWA passes
the no-disadvantage test.

“initial day” means—
(@ for aQWA—the day on which it was approved; or
(b) for acertified agreement—the day on which it was certified.

“relevant award”, in relation to a person to whom an agreement will
apply, means an award—
(@ regulating any employment condition of persons engaged in the
same kind of work as that of persons under the agreement; and

(b) that,immediately beforetheinitial day of the agreement, bindsthe
person’s employer.

69 Section 118 (Special case—employee undertaking approved traineeship)
70 Section 120 (Determination of designated awards for certified agreement)
71 Section 121 (Determination of designated awards for QWA)
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When does an agr eement pass the no-disadvantage test

116.(1) An agreement passes the no-disadvantage test if it does not
disadvantage employees in relation to their employment conditions.

(2) Subject to sections 117 to 119,72 an agreement disadvantages
employeesin relation to their employment conditions only if—

(@

(b)

(©)

(d)

for a certified agreement—its certification would result, on
balance, in a reduction in the employees’ overall employment
conditions—

(i) under arelevant award or designated award; and

(ii) under any other law of the Commonwealth or a State that a
commissioner considers relevant; or

for a QWA, when there is a certified agreement with a QWA
provision—its approval would result, on balance, inareductionin
the employee’ s overall employment conditions—

(i) under the relevant or designated award; and

(ii) under any other law of the Commonwealth or a State that an
enterprise commissioner considers relevant; or

for a QWA, when there is a certified agreement without a QWA
provision—its approval would result, on balance, inareductionin
the employee’ s overall employment conditions—

(i) under the certified agreement; and

(ii) under any other law of the Commonwealth or a State that an
enterprise commissioner considers relevant; or

for a QWA, when there is no certified agreement—its approval
would result, on balance, in areduction in the employee’s overall
employment conditions—

(i) under arelevant award or designated award; and

72 Section 117 (Special case—employee eligible for supported wage system)
Section 118 (Special case—employee undertaking approved traineeship)
Section 119 (Special case—employee undertaking approved apprenticeship)
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(if) under any other law of the Commonwealth or a State that an
enterprise commissioner considers relevant.

(3) In this section—

“certified agreement” means a certified agreement that, immediately
before the initial day of the QWA, binds the employer.

“QWA provison” of a certified agreement means a provision that
expressly allows a subsequent QWA—

(@) to operateto the exclusion of the certified agreement; or

(b) to prevail over the certified agreement to the extent of any
inconsistency.

Special case—employee eligible for supported wage system

117.(1) Subsection (2) applies if an agreement provides for the payment
of wagesto an employee who is éligible for the supported wage system at a
rate not less than the rate set in accordance with that system for the
employee.

(2) The approval or certification of the agreement is not to be taken to
result in areduction of the employee’ s wages.

Special case—employee undertaking approved traineeship

118.(1) Subsection (2) applies if an agreement provides for the payment
of wages to an employee undertaking an approved traineeship at arate that
is not less than the appropriate percentage of the rate (the “benchmark
rate’) that would be applicable to the employee under the relevant award or
designated award if—

(a) that award applied to the employee; and
(b) the employee were not undertaking the traineeship.

(2) The approval or certification of the agreement is not to be taken to
result in areduction of the employee’ s wages.

(3) For subsection (1), the appropriate percentage of the benchmark rate
Is the percentage of that rate determined in writing by the approving
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authority having regard to the reduction in productive time of an employee
undertaking the training due to time spent in training.

(4) If the agreement adopts, as the qualification for a wage level, a
criterion determined by the approving authority (“ determined criterion”)
instead of the criterion applying under the relevant award or designated
award (“award criterion”), the award is taken, for this section, to have
effect asif the determined criterion were substituted for the award criterion.

Special case—employee undertaking approved apprenticeship
119.(1) This section appliesif—

(& an agreement provides for the payment of wages to an employee
undertaking an approved apprenticeship in a particular trade,
occupation or kind of work; and

(b) thereisarelevant award, designated award or order regulating the
payment of wages to employees undertaking an apprenticeship (a
“benchmark apprenticeship”) in the same or a similar trade,
occupation or kind of work.

(2) The approval or certification of the agreement isto be taken to result
in areduction of the employee’s wages only if the agreement provides for
the payment of wages to employees undertaking the approved
apprenticeship at aratethat islessthan the rate applicable under the relevant
award, designated award or order to employees undertaking the benchmark
apprenticeship adjusted (if necessary) under subsection (3).

(3) For subsection (2), the rate applicable to an employee undertaking the
benchmark apprenticeship is to be adjusted to take into account the
proportionate difference, as determined by the approving authority, between
the productive time of an employee under the approved apprenticeship and
the productive time of an employee under the benchmark apprenticeship.

(4) If the agreement adopts, as the qualification for a wage level, a
criterion determined by the approving authority (“determined criterion”)
instead of the criterion applying under the relevant award, designated award
or order (“award criterion”), the award is taken, for this section, to have
effect asif the determined criterion were substituted for the award criterion.
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Determination of designated awardsfor certified agreement
120.(1) This section appliesif—

(8 an employer or organisation of employees proposes to make a
certified agreement; and

(b) thereisnorelevant award in relation to some or al of the persons
to whom the agreement will apply.

(2) The employer or organisation may apply to the commission for a
determination under subsection (3).

(3 On application, the commission must determine that an award
(regulating employment conditions of employees engaged in asimilar kind
of work as the person under the agreement) is appropriate for deciding
whether the agreement passes the no-disadvantage test.

(4) The commission must inform the employer or organisation in writing
of its determination.

Deter mination of designated awardsfor QWA
121.(1) This section appliesif—
(@) an employer proposes to make a QWA with a person; and
(b) thereisno relevant award for the person.

(2) The employer must apply to an enterprise commissioner for a
determination under subsection (3).

(3) On application, the enterprise commissioner must determine that an
award (regulating employment conditions of employees engaged in a
similar kind of work as the person under the QWA) is appropriate for
deciding whether the QWA passes the no-disadvantage test.

(4) The enterprise commissioner must inform the employer in writing of
the enterprise commissioner’ s determination.
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CHAPTER 3—AWARDS

PART 1—OBJECTS

Objectsof ch 3
122. The objects of this chapter are to ensure—

(@

(b)

(©

(d)

wages and employment conditions are protected by a system of
enforceable awards established and maintained by the
commission; and

awards act as a safety net of fair minimum wages and
employment conditions; and

awards are simplified and suited to the efficient performance of
work according to the needs of particular workplaces or
enterprises; and

the commission’ s functions and powers in relation to making and
amending awards are performed and exercised in a way that
encourages the making of agreements between employers and
employees at the workplace or enterprise level.

PART 2—COMMISSION’S FUNCTIONS
GENERALLY

Perfor mance of commission’s functionsunder this chapter

123.(1) The commission must perform its functions under this chapter in
away that furthers the objects of the Act and, in particular, the objects of
this chapter.

(2) In performing the functions, the commission must ensure a safety net
of fair minimum wages and employment conditions is established, having
regard to—
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(@) the need to provide fair minimum standards for employeesin the
context of living standards generally prevailing in the community;
and

(b) economic factors, including levels of productivity and inflation,
and the desirability of attaining a high level of employment; and

(c) when adjusting the safety net, the needs of the low paid.
(3) In performing the functions, the commission must have regard to—

(@) the need for changes to wage relativities between awards to be
based on skill, responsibility and the conditions under which
work is performed; and

(b) the need to support training arrangements through appropriate
wage provisions for apprentices and trainees; and

(c) the need to provide a supported wage system for people with
disabilities, and

(d) theneed to apply the principle of equal remuneration for work of
equal vaue without discrimination based on sex; and

(e) theneed to prevent and eliminate discrimination.

(4) Changes necessary to keep wages and employment conditions at a
relevant level may be made on condition that relevant parties comply with
principles established by the commission.

No automatic flow-on of certain agreements

124. The commission can not include termsin an award that are based on
a certified agreement, unless it is satisfied that including the terms would
not—

(@) be inconsistent with principles established by a full bench that
apply for deciding wages and employment conditions; and

(b) be otherwise contrary to the public interest.
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PART 3—FORM AND APPLICATION

Form, effect and term of award
125.(1) An award—
(8 must beinaform decided by the commission; and

(b) takes effect and has the force of law throughout the State and
without limit of time, except as otherwise prescribed by
subsection (2).

(2) An award may statethat it isin force—
(@) inadtated locdity; or
(b) for astated period; or
(c) inreationto 1 or more stated employers; or

(d) inrelation to 1 or more named establishments or operations of
1 or more stated employers.

(3) An award stated to be limited in a way mentioned in subsection (2)
has effect only to the extent that it provides.

Per sons bound by award
126.(1) An award binds—

(@) al partiesto theindustrial cause in which the award is made who
appear or are represented before the commission; and

(b) al partieswho have been called to appear before the commission
as parties to the industrial cause in which the award is made,
whether or not they appear or are represented, unless the
commission considers they were improperly called as parties; and

(c) 4l organisations concerned with the calling to which the award
applies; and

(d) al members of organisations bound by the award; and

(e) al employers and employees, in a locality where the award

applies, who are engaged in the calling to which the award
applies; and
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(f) if the award purports to apply only to a particular employer or
employers, or named establishments or operations of a particular
employer or employers—all employees of the employer or the
employers or of the employer or employers in the named
establishments or operations.

(2) This section applies subject to—

(@ al exemptions ordered by the commission under section 136;73
and

(b) section 352 and Industrial Organisations Act 1997, section 192.74

PART 4—COMMISSION’S POWERS

Making, amending and repealing awar ds
127.(1) The commission may make, amend or repeal an award.
(2) However, in doing so the commission is subject to section 128.

(3) The commission may act under subsection (1) of its own initiative or
on application by—

(@ theMinister; or
(b) an organisation; or
(c) anemployer; or

(d) aperson who satisfies the commission that the person is not an
officer of, or acting for, an eligible association.

(4) The commission may refrain from hearing, further hearing, or
deciding an application to amend an award while it—

73 Section 136 (Exemptions)

74 Section 352 (Remedies on show cause) and Industrial Organisations Act 1997,
section 192 (Consequences of cancellation)
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(@

(b)

considers that, in al the circumstances, the parties concerned
should try to negotiate a certified agreement or QWA to deal with
the subject matter of the proposed amendment; and

is satisfied there is a reasonable prospect of the parties making
either of the agreements.

Allowable award matters

128.(1) In making or amending an award, the commission may only deal
with the following matters (“ allowable award matters’)—

(@
(b)

(©

(d)
(e
)
(9

(h)
(i)
()
(k)
0]
(m)
(n)
(0)

classifications of employees and skill-based career paths;

ordinary time hours of work and the times within which they are
performed, rest breaks, notice periods and variations to working
hours;

wage rates generally (including hourly rates and annual salaries),
wage rates for juniors, apprentices or trainees, and wage rates for
employees under the supported wage system;

piece rates, tallies and bonuses;
annual leave and leave loadings,
long service leave,

personal and carer’s leave, including sick leave, family leave,
bereavement leave, compassionate leave, cultural leave and other
similar forms of leave;

parental leave and adoption leave;

compensation for public holidays;

allowances,

loadings for working overtime or for casual or shift work;
penalty rates,

redundancy pay;

notice of termination;

stand-down provisions,
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(p) dispute resolution procedures;
(@) jury service;
(r) type of employment, including full-time employment, casual
employment, regular part-time employment and shift work;
(s) occupationa superannuation;

(t)

wages and conditions for outworkers, but only to the extent
necessary to ensure that their overall wages and employment
conditions are fair and reasonable in comparison with the wages
and employment conditions specified in a relevant award or
awards for employees who perform the same kind of work at an
employer’s place of business.

(2) The commission may make an award for an allowable award matter

that—
(@
(b)

(©)

(d)

revokes or amends adecision; or

abrogates or amends labour contracts made before or after the
commencement of this Act, subject to the conditions and
exemptions the commission considers appropriate; or

gives the retrospective effect the commission considers
appropriate, or that is consented to by the parties, to the whole or
part of an award, but so that, except with the parties' consent, the
retrospective effect is not made to operate before the day when the
commission first took cognisance of the matter; or

directs a copy of any award be exhibited by the employer in a
conspicuous and convenient place on the premises of an employer
bound by the award.

(8) The commission may include in an award provisions that are—

(@
(b)

incidental to the mattersin subsection (1); and
necessary for the effective operation of the award.

(4) This section does not prevent the commission from including a
model anti-discrimination clausein an award.

(5) In this section—
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“outworker” means an employee who, for the employer’s business,
performs work at private residential premises or at other premises that
are not the employer’s place of business.

Limitation on commission’s powersfor awards

129.(1) The commission’s power to make or amend an award, or to
prevent or settle by arbitration an industria dispute, dealing with an
allowable award matter is limited to making a minimum rates award.

(2) The commission’s power to make or amend an award in relation to
matters covered by section 128(1)(r) does not include power—

(@) tolimit the number or proportion of employees an employer may
employ in aparticular kind of employment; or

(b) to set maximum or minimum hours of work for regular part-time
employees.

(3) Subsection (2)(b) does not prevent the commission from including in
an award provisions that—

(@ set a minimum number of consecutive hours that an employer
may require aregular part-time employee to work; or

(b) facilitate aregular pattern in the hours worked by regular part-time
employees.

(4) The commission does not have power to include terms in an award
that require or permit, or have the effect of requiring or permitting, conduct
that would contravene the Industrial Organisations Act 1997, part 14.75

(5) In fixing wage rates payable to employees in a calling, the
commission must fix the rates on the basis that a man and a woman
employed by the same employer must receive equal remuneration for work
of equal value without any discrimination on the ground of sex.

75 Industrial Organisations Act 1997, part 14 (Freedom of association)
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(6) The exercise of the commission’s jurisdiction for persons under
21 yearsis subject to the Vocational Education, Training and Employment
Act 1991, section 78.76

(7) Despite any other provision of this Act, wage rates fixed by the
commission for persons under 21 years in a caling who are not within the
application of the Vocational Education, Training and Employment Act
1991, may be fixed on a progressive scale based on the wage rates payable
to employees 21 years or over in the same calling.

(8) In making an award that fixes the wage rates, the commission must
consider the age and experience of the persons under 21 years.

Exceptional mattersorders

130.(1) Despite section 128(1),77 the commission may make an order
about a matter (the “ exceptional matter”) if the commission is satisfied—

(@) a party has made a genuine attempt to reach agreement on the
exceptiona matter; and

(b) thereisno reasonable prospect of agreement being reached on the
exceptional matter by conciliation, or further conciliation, by the
commission; and

(c) itisappropriateto settle the exceptional matter by arbitration; and

(d) the issues involved in the exceptiona matter are exceptional
issues; and

(e) aharsh or unjust outcome may result if the order were not to
include the exceptiona matter.

(2) The commission may make an exceptional matters order only if
satisfied that making the order—

(@) isinthepublicinterest; and
(b) consistent with the objects of this Act.

76 Vocational Education, Training and Employment Act 1991, section 78
(Restrictions on employing persons under 21 in an apprenticeship calling)

77 Section 128 (Allowable award matters)
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(8) The commission may make an exceptional matters order that would
apply to more than a single business only if satisfied the order is an
appropriate way of settling the matter in dispute.

(4) An exceptional matters order must be made by a full bench, unless
the order relates to a single business within the meaning of section 12.78

(5) An exceptional matters order must relate only to a single matter.
(6) An exceptional matters order may be enforced asif it were an award.

(7) An exceptional matters order stops being in force 2 years after it is
made and can not be extended.

(8) Section 12979 applies to the commission as if the order were an
award.

Allowable award mattersto be dealt with by full bench

131.(1) A full bench may establish principles about the making or
amending of awards for an allowable award matter.

(2) After the principles have been established, the commission’s power
to make or amend an award is exercisable only by afull bench, unless the
award’ s contents—

(@ give effect to decisions of a full bench made after the
commencement of this section; or

(b) are consistent with principles established by afull bench after the
commencement of this section.

General rulings

132.(2) A full bench may make general rulings about an alowable award
matter to avoid amultiplication of inquiriesinto the same matter.

(2) Before entering on making the ruling, the full bench must give—

(@) reasonable notice, in the way it considers appropriate, of its
intention to make the ruling; and

78  Section 12 (Single business and single employer)
79 Section 129 (Limitation on commission’s powers for awards)
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(b) an opportunity to all persons interested in the subject of the
proposed genera ruling to be heard.

(3) A ruling—

(@ must specify a date (the “ specified date”) on and from which it
isto have effect; and

(b) haseffect asadecision of thefull bench on and from the specified
date.

(4) A ruling may exclude from the operation of any of its provisions—
() aclassof employer or employee; or
(b) anaward or part of an award.

(5) As soon as practicable after making a ruling, the registrar must
publish notice of the ruling and the specified date in the industrial gazette.

(6) The notice, on and from the specified date, replaces a notice of a
ruling on the same subject matter previoudly published.

(7) The ruling notified continues in force until the date immediately
before the specified date included in the next ruling on the same subject
matter.

(8) On aruling (other than under subsection (4)) taking effect while an
award isin force, on and from the specified date—

(@) theaward istaken to be amended to accord with the ruling; and
(b) the amendment has effect as an award.

(9) The registrar, on application under the rules of court, or of the
registrar’ s own initiative, may amend an award taken to be amended under
subsection (8) as the registrar considers appropriate, to accord with the
ruling.

(10) Theregistrar’ s action is subject to appeal to the full bench.
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PART 5—OTHER REQUIREMENTS

Inclusion of enterprise flexibility provisionsin awards

133.(1) This section applies when the commission makes or amends an
award.

(2) If it considers it appropriate, the commission must include in the
award a provision establishing a process for negotiating agreements at the
workplace or enterprise level about how the award should be amended to
make the workplace or enterprise operate more efficiently according to its
particular needs.

(3) If an application is made to amend an award to give effect to an
agreement made under subsection (2), the commission can not amend the
award unlessit is satisfied the amendment—

(8 would deal only with allowable award matters; and
(b) would result in aminimum rates award; and

(c) if it included an amendment to wage rates specified in the
award—would provide for minimum wage rates consistent with
sections 122 and 12380

(4) An employee organisation may be heard on the application if, and
only if, it—
() isaparty tothe award; and

(b) has a member whose employment would be regulated by the
amendment.

(5) The commission must not refuse to amend the award merely because
an organisation refuses to agree to the amendment, if the commission is
satisfied the refusal is unreasonable.

80 Sections 122 (Objects of ch 3) and 123 (Performance of commission’s functions
under this chapter)
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Some requirements about structure and content etc. of awardsand
orders

134.(1) This section appliesif the commission makes—
(@ anaward; or
(b) an order affecting an award.

(2) The commission, if it considers it appropriate, must ensure the award
or order does not—

(8 include matters of detail or process that are more appropriately
dealt with by agreement at the workplace or enterprise level; or

(b) prescribe work practices or procedures that restrict or hinder the
efficient performance of work; or

(c) contain provisions that have the effect of restricting or hindering
productivity, having regard to fairness to employees.

(3) The commission must ensure the award or order—

(@ whenever possible, contains facilitative provisions that allow
agreement at the workplace or enterprise level, between
employers and employees (including individual employees), on
how the award provisions are to apply; and

(b) whenever possible, contains provisions enabling the employment
of regular part-time employees; and

(c) isstated in plain English and is easy to understand in structure
and content; and

(d) does not contain provisions that are obsolete or need updating;
and

(e) whenever possible, provides support to training arrangements
through appropriate apprentice and trainee wages and a supported
wage system for people with disabilities; and

(f) doesnot contain discriminatory provisions.

Dispute resolution procedures

135.(1) An award must provide for a dispute resol ution procedure.
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(2) The form of the procedure is to be agreed on by the parties to the
award.

(3) However, if the parties can not agree, the commission must insert an
appropriate procedure in the award.

(4) Without limiting subsection (1), in a procedure—
(8 mattersto be dealt with must include—
(i) alindustria matters; and
(if) other matters that the parties agree on; and

(b) a dispute must be dealt with initially as close to its source as
possible, with graduated steps provided for further discussions
and resolution at higher levels of authority; and

(c) reasonable time limits are to be allowed for discussion at each
level of authority; and

(d) whileaprocedureis being followed, norma work must continue,
unless there is a genuine health or safety issue; and

(e) the state or condition existing before the dispute emerged must
continue while a procedure is being followed; and

(f) a dispute may be referred, by consent of the parties, to an
independent person for resolution; and

(g) mattersthat can not be resolved by the parties to the dispute must
be referred to the commission or a magistrate as required by
section 23981

(5) In this section—
“dispute” includes grievance.

81  Section 239 (Notice of industrial dispute)
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PART 6—EXEMPTIONS

Exemptions

136.(1) The commission may, of its own initiative or on application by
an organisation or employer, by the order by which it makes an award, or
by its later order, exempt from the application of the award—

(@ an employer or class of employer, or employee or class of
employee, in a locality and in the calling to which the award
applies; and

(b) a person who is engaged, whether as employer or employee, in
the locality and calling, while the award remainsin force.

(2) While an exemption exists, the award does not bind the employer,
employeg, class, or person, according to the exemption.

PART 7—GENERAL

Enfor ceability of awards

137. Action can not be commenced to enforce an award until 21 days
after the date it is published in the industrial gazette.

Effect of appealson awards

138. The commission must immediately amend an award to give effect
to adecision, affecting the award, of—

(@) the court on appea from a decision of the commission or on a
case stated by the commission; or

(b) afull bench on appea from a single commissioner.

Inconsistency between awards and contracts
139.(1) To the extent of any inconsistency, an award prevails over a
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contract of servicethat is—
(@) inforce when the award becomes enforceable; or
(b) made while the award continuesin force.

(2) The contract is to be interpreted, and takes effect, as if it were
amended to the extent necessary to make it conform to the award.

(3) However, no inconsistency arises merely because the contract
provides for employment conditions more favourable to the employee than
the award.

CHAPTER 4—GENERAL EMPLOYMENT
CONDITIONS

PART 1—MINIMUM WAGES

Object of pt 1

140. The object of this part is to give effect to the Minimum Wages
Convention.

M eaning of expressions

141. If an expression used in this part is also used in the Minimum
Wages Convention, it has the same meaning as in the Convention.

Orders setting minimum wages
142. The commission may make an order setting—
(@ the same minimum wage for all employeesin a stated group; or

(b) different minimum wages for different categories of employeesin
a stated group.
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Ordersonly on application
143. The commission may make an order under this part only on an
application by—
(@) anemployeeto be covered by the order; or

(b) an organisation whose rules entitle it to represent the industrial
interests of employees to be covered by the order.

When commission may make order

144.(1) The commission must, and may only, make an order if
satisfied—
(d) coverage by a system of minimum wages is appropriate, given
the employment conditions of the group of employees to be
covered by the order; and

(b) the order will operate for at least some of the employees in the
stated group, having regard to employees ineligible under
subsection (3).

(2) The order must state which of the group’s employees are excluded
from its operation because they are indligible.
(3) Anemployeeisineligible only if—
(@ minimum wages for the employee are set by an industria
instrument; or

(b) proceedings have been commenced under chapter 2, parts 1 to 382
and chapter 383 for the setting or adjustment of minimum wages
for the employee.

(4) Before deciding which group an order should cover, and whether it is
satisfied under subsection (1)(a), the commission must—

(@) give the following organisations an opportunity to express their
views—

82 Chapter 2 (Agreements), part 1 (Certified Agreements), part 2 (Queensdand
workplace agreements), part 3 (No-disadvantage test)

83 Chapter 3 (Awards)
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(i) an organisation whose rules entitle it to represent the
industrial interests of any of the employees concerned;

(i) an organisation whose rules entitle it to represent the
industrial interests of employers of the employees,

(iii) another organisation representing employers of the
employees; and

(b) take the viewsinto account.

(5) Before making an order, the commission must give each employer of
employees in the group to be covered by the order an opportunity, as
prescribed under a regulation, to be heard about the making of the order.

M atter sto be consider ed when setting minimum wages

145. When setting minimum wages under this part, the commission
must consider—

(a) theprinciplesit would apply when setting minimum wages under
chapter 3;84 and

(b) the needs of workers and their families, taking into account the
general level of wages, the cost of living, socia security benefits
and the relative living standards of other social groups; and

(c) economic factors, including, for example, the requirements of
economic development, levels of productivity and the desirability
of reaching and keeping a high level of employment and a low
inflation rate.

Part does not limit other rights

146. This part does not limit any right a person or organisation may
otherwise have to establish minimum wages.

Orders

147.(1) This section applies to an order of the commission under this

84  Chapter 3 (Awards)
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part.
(2) An order must be written.
(3) An order takes effect from the date of the order or alater stated date.
(4) An order is enforceable in the same way as an award.

(5) The commission may amend or revoke an order only on application
by any of the following persons (whether or not named or described in the
order)—

(@) an employer, or representative of an employer, covered by the
order;

(b) an employee, or representative of an employee, covered by the
order.

Inconsistent industrial instrumentsor orders

148. An industria instrument or commission order that is inconsistent
with an order under this part does not apply to the extent the inconsistency
detrimentally affects the rights of the employees concerned.

PART 2—EQUAL REMUNERATION FOR WORK OF
EQUAL VALUE

Object of part
149. The object of this part isto give effect to—
(a) the Anti-Discrimination Conventions; and
(b) the Equal Remuneration Recommendation; and

(c) the Discrimination  (Employment and  Occupation)
Recommendation.
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M eaning of expressions
150.(2) In this part—

“equal remuneration for work of equal valueg’” means equal
remuneration for men and women workers for work of equal value.

(2) If an expression used in this part is aso used in the Equal
Remuneration Convention, it has the same meaning as in the Convention.

Ordersrequiring equal remuneration

151.(1) The commission may make any order it considers appropriate to
ensure employees covered by the order will receive equal remuneration for
work of equal value.

(2) An order may provide for an increase in remuneration rates, including
minimum rates.

Ordersonly on application

152. The commission may make an order under this part only on
application by—

(@) anemployeeto be covered by the order; or

(b) an organisation whose rules entitle it to represent the industrial
interests of employees to be covered by the order; or

(c) the Anti-Discrimination Commissioner.

When commission must and may only make order
153. The commission must, and may only, make an order if—

(a) it is satisfied the employees to be covered by the order do not
receive equa remuneration for work of equal value; and

(b) the order can reasonably be regarded as appropriate and as giving
effect to—

(i) 1 or more of the Anti-Discrimination Conventions; or
(if) the Equal Remuneration Recommendation; or
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(iti) the Discrimination (Employment and Occupation)
Recommendation.

Immediate or progressiveintroduction of equal remuneration

154. The order may introduce equal remuneration for work of equal
value—

(& immediately; or
(b) progressively, in specified stages.

Employer not to reduce remuneration

155.(1) An employer must not reduce an employee's remuneration
because an application or order has been made under this part.

(2) If an employer purports to do so, the reduction is of no effect.

Part does not limit other rights

156. Subject to section 157, this part does not limit any right a person or
organisation may otherwise have to secure equal remuneration for work of
equa value.

Applications under thispart

157.(2) An application can not be made under this part for an order to
secure equal remuneration for work of equal value for an employee if a
proceeding for an alternative remedy—

(8) to securethe remuneration for the employee; or

(b) against unequal remuneration for work of equal value for the
employee;

has begun under another provision of this Act or under another Act.

(2) Subsection (1) does not prevent an application under this part if the
proceeding for the alternative remedy has—

(@) been discontinued by the party who started the proceeding; or
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(b) failed for want of jurisdiction.

(3) If an application under this part has been made for an order to secure
equal remuneration for work of equal value for an employee, a person is not
entitled to take a proceeding for an alternative remedy under a provision or
Act mentioned in subsection (1)—

(a) to securethe remuneration for the employee; or

(b) against unequal remuneration for work of equal value for the
employee.

(4) Subsection (3) does not prevent a proceeding being taken for an
alternative remedy if the proceeding under this part has—

(@) been discontinued by the party who started the proceeding; or
(b) failed for want of jurisdiction.

(5) This section applies to an application under the corresponding
provisions of the repealed Act.

PART 3—PARENTAL LEAVE

Division 1—Preliminary

Object of pt 3

158. The object of thispart isto give effect to the Family Responsibilities
Convention.

Basic principles

159.(1) Under this part, an employee who gives birth to a child, and her
spouse, are entitled to unpaid parental |eave totalling 52 weeks to care for the
child.

(2) However, an employee’'s entitlement to leave under this part is
reduced by the employee’s other entitlements to parental leave other than
under this part.
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(3) To obtain parental leave under this part, an employee must satisfy
stated requirements about—

(& length of service; and
(b) notice periods; and
(c) information and documentation.

(4) Except for 1 week at the time of the birth, an employee and the
employee’ s spouse must take parental leave at different times.

(5) An employee may take other leave (annual leave for example) in
conjunction with parental leave, but thiswill reduce the amount of parental
leave the employee may take.

(6) Parenta leave may be varied in certain circumstances.

(7) In general, if avariation is foreseeable, an employee must give notice
of it, but if avariation isnot foreseeable notice is not required (for example,
when the birth is premature).

(8) Cancellation of parental leave by the employer islimited to situations
when—

(@) the employeewill not become, or ceasesto be, the child’s primary
care-giver; or

(b) there has been a mistake in calculating the amount of leave to
which the employeeis entitled.

(99 An employee who takes parental leave is, in most circumstances,
entitled to return to the position the employee held before the leave was
taken.

(10) Parental leave does not break an employee’ s continuity of service.

Definitionsfor pt 3
160. In this part—
“continuous service'—

(@) means service under an unbroken employment contract other than
asacasual or seasona employee; and

(b) includesaperiod of leave or absence authorised by—
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(i) theemployer; or

(i) anindustrial instrument or order; or
(iii) an employment contract; or

(iv) thispart.

“employee” includes a part-time employee, but not a casual or seasonal
employee.

“law” includes an unwritten law.
“long pater nity leave” means—
() part 3long paternity leave; or
(b) other leave that—

(i) an employee is entitled to, or has been applied for or been
granted for the birth of his spouse’s child, other than under
this part (for example, under an industrial instrument or
order); and

(ii) is analogous to part 3 long paternity leave, or would be
anal ogous except that—

(A) itispadleave; or
(B) different rules govern digibility for it; or
(C) it can betaken for different periods.
“mater nity leave’” means—
() part 3 maternity leave; or
(b) other leave that—

(i) an employee is entitled to, or has been applied for or been
granted for her pregnancy or her child’'s birth, other than
under this part (for example, under an industrial instrument
or order); and

(i) is analogous to part 3 maternity leave, or would be
anal ogous except that—

(A) itispadleave; or
(B) it can begin before the estimated date of birth; or
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(C) different rulesgovern digibility for it; or
(D) it can betaken for different periods.

“medical certificate’” means a certificate signed by adoctor.

“parental leave” means maternity leave or paternity leave.

“part 3long paternity leave’ see section 173.

“part 3 maternity leave’ see section 161.

“part 3 short paternity leave” see section 173.

“paternity leave” means short paternity leave or long paternity leave.

“short paternity leave” means—

() part 3 short paternity leave; or
(b) other leave that—

(i)

(i)

an employee is entitled to, or has been applied for or been
granted for the birth of his spouse’s child, other than under
this part (for example, under an industrial instrument or
order); and

is analogous to part 3 short paternity leave, or would be
anal ogous except that—

(A) itispaidleave; or
(B) different rules govern digibility for it; or
(C) it canbetaken for different periods.

Division 2—Maternity leave

Entitlement to mater nity leave

161. A pregnant employeeisentitled to 1 period of unpaid leave (“part 3
maternity leave”) for the child’'s birth and to be the child's primary

care-giver.
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Conditions of entitlement to mater nity leave

162.(1) An employer must grant part 3 maternity leave to an employee

if—
(@

(b)

(©
(d)

(€)

()

(9)

she notifies the employer of the estimated date of birth at least
70 days before the date; and

she appliesfor the leave at least 28 days before the first day of the
leave; and

the application states the first and last days of the leave; and

the first day of the leave is the estimated date of birth or a later
day; and

she gives with the application amedical certificate that states—
(i) sheispregnant and the estimated date of birth; or

(ii) shehasgiven birth to aliving child and the date of birth; and
she gives with the application a statutory declaration stating—

(i) thefirst and last days of al the following—

(A) short paternity leave for which her spouse intends to
apply, or has applied, for the child’ s birth;

(B) long paternity leave for which her spouse intends to
apply, or has applied, for the child’ s birth;

(C) annua or long service leave for which her spouse
intends to apply or has applied, instead of or in
conjunction with, the paternity leave; and

(i) that shewill—
(A) be the child's primary care-giver throughout the
maternity leave; and

(B) not engage in conduct inconsistent with her
employment contract while on maternity leave; and

it is reasonable to expect that she will complete, or she had
completed, at least 1 year of continuous service with the employer
on the day before the estimated date of birth.

(2) Subsections (1)(a) and (g) do not apply if—
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(@) because the child was premature, or for some other compelling
reason, it was not reasonably practicable for the employee to
comply with subsection (1)(a); and

(b) if it was not reasonably practicable for the employee to notify the
employer before the actual date of birth of the estimated date of
birth—she notified the employer as soon as reasonably
practicable; and

(c) otherwise—the medical certificate given under subsection (1)(€e)
also statesthe date that, as at the 70th day before the actual date of
birth, was the estimated date of birth; and

(d) it is reasonable to expect the employee will complete, or the
employee had completed, 1 year of continuous service with the
employer on the day before the estimated date of birth.

(3) Subsection (1)(b) does not apply if—

(a) itwasnot reasonably practicable for the employee to comply with
the paragraph because the child was premature, or for some other
compelling reason; and

(b) the employee gives the application as soon as reasonably
practicable before, on or after the first day of the leave; and

(c) if thechildisborn beforethe employee givesthe application—the
first day of the leaveisthe day of the child’ sbirth or alater day.
(4) If subsection (3)(c) applies, subsection (1)(d) does not apply.

(5) If, because the child was premature, the first day of theleaveisearlier
than the estimated date of birth, a reference in this part to 1 year of
continuous service means a period of continuous service equal to 1 year less
the period—

() beginning on the first day of the leave; and
(b) ending on the estimated date of birth.

(6) When an employee applies for maternity leave (the “substitute
leave’) to be taken instead of maternity leave for which she has already
applied (the“ original leave’ )—

(@ if a document, given under subsection (1)(e) or (f) with the
application for the original leave, appliesto the application for the



s163 130 s163
Workplace Relations No. 1, 1997

substitute leave—the document need not be given with the later
application; and

(b) if the employer approves the substitute |eave—the employer—
(i) must cancel the original leave if it has been approved; or

(i) must not givethe origina leaveif it has not been approved.

Period of maternity leave
163.(1) The part 3 maternity leave—
(@) if the child has not been born—
(i) must begin on the later of—

(A) the day stated in the application as the first day of the
leave; or

(B) the estimated date of birth; and

(if) must not extend beyond the first anniversary of the estimated
date of birth; and

(b) if the child has been born—
(i) must begin on the later of—

(A) the day stated in the application as the first day of the
leave; or

(B) thechild’sdate of birth; and
(if) must not extend beyond the child’ sfirst birthday; and

(c) must not overlap with the spouse’s leave (other than short
paternity leave) stated in the relevant statutory declaration; and

(d) must be for a continuous period equal to the shorter of—
(i) theperiod applied for; or
(ii) the period of entitlement.

(2) The period of entittement is 52 weeks less the total of all the
following—
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(@ unpaid leave (other than maternity leave) or paid sick leave that
the employer has already approved for the employee for the

pregnancy;

(b) annual or long service leave the employee has applied to take
instead of, or in conjunction with, maternity leave for the

pregnancy;
(c) the spouse' sleave stated in the relevant statutory declaration.

Entitlement reduced by other mater nity leave available to employee
164.(1) This section appliesif, had this part not been enacted—

(@ anemployee could have applied (for her pregnancy or her child's
birth) for maternity leave to which paragraphs (a) and (b) of the
definition “maternity leave” in section 160 applies, whether or not
she hasin fact applied; and

(b) if shehad applied asrequired by the rules governing the maternity
|leave—she would have alegally enforceable right to the leave.

(2) If the period of aternative leave is at least as long as the unadjusted
period of maternity leave, the employer must not approve maternity leaveto
the employee under arelevant section.

(3) Otherwise, the employer must approve to the employee, instead of
the unadjusted period of maternity leave, aperiod of maternity leave that—

(8 equalsthe difference between the unadjusted period of maternity
leave and the period of aternative leave; and

(b) begins immediately after the period of alternative leave if the
employer grantsit; and

(c) otherwise complieswith section 163.
(4) In this section—

“period of alternative leave” means the leave mentioned in
subsection (1)(b).

“relevant section” means section 16285 or 163.

85  Section 162 (Conditions of entitlement to maternity |eave)
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“unadjusted period of maternity leave” meansany part 3 maternity leave
that a relevant section would, apart from this section, require the
employer to grant to the employee for the child’ s birth.

Taking annual or long service leave instead of, or in conjunction with,
mater nity leave

165. If an employee applies to take annual or long service leave instead
of, or in conjunction with, part 3 maternity leave, the employer must
approve the annual or long service leave if—

(@ had this part not been enacted, the employer would have been
obliged to grant it; or

(b) thetota of all the following is not more than 52 weeks—
(i) theannua or long service leave;

(if) annual or long service leave that the employer has already
granted the employee instead of, or in conjunction with, the
maternity leave;

(iii) the maternity leave;

(iv) unpaid leave (other than maternity leave) or paid sick leave
that the employer has already approved for the employee for

the pregnancy;

(v) the spouse’'s leave under section 162(1)(f)86 specified in the
relevant statutory declaration.

Extending maternity leave

166.(1) An employee may apply to extend the part 3 maternity leave
approved for her.

(2) The employer must approve the application if—

(@) theapplicationisgiventotheemployer at |east 14 days before the
last day of the leave; and

86 Section 162 (Conditions of entitlement to maternity leave)
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(b) the application states the first and last day of the extended leave;
and

(c) unless the things mentioned in section 162(1)(f)(i)87 are till as
specifiedintherelevant statutory declaration—theemployeegives
with the application a statutory declaration stating the things
mentioned; and

(d) the period of leave, if extended, would not be more than the
period of entitlement under section 163,88 worked out when
granting the application.

(3) The maternity leave may be extended again only by agreement
between the employer and the employee.

Shortening mater nity leave

167.(1) An employee may apply to shorten the part 3 maternity leave
granted to her.

(2) The employer may grant the application if it states the |ast day of the
shortened leave.

Effect on maternity leave of failureto complete 1 year of continuous
service

168. The employer may cancel part 3 maternity leave if—

(@) it has been granted on the basis that it is reasonable to expect the
employee will complete a period of at least 1 year of continuous
service with the employer on a particular day; and

(b) the employee does not complete the period on the day.89

Effect on maternity leave if pregnancy terminatesor child dies
169.(1) Thissection appliesif an employer has approved part 3 maternity

87 Section 162 (Conditions of entitlement to maternity leave)
88 Section 163 (Period of maternity leave)
89 If the period is not completed because the child is premature, see section 162(5).
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leave to an employee and—

(a) the pregnancy terminates other than by the birth of aliving child;
or

(b) shegiveshirthto aliving child, but the child later dies.

(2) If an event mentioned in subsection (1)(a) or (b) happens before the
leave begins, the employer may cancel the leave before it begins.

(3) If the leave has begun, the employee may notify the employer that she
wishesto return to work.

(4) If the employee does so, the employer must notify her of the day
when she must return to work.

(5) The day must be within 4 weeks after the employer received the
notice.

(6) Also, despite subsections (3) to (5), if the leave has begun, the
employer may notify the employee of the day when she must return to
work.

(7) The day must be at least 4 weeks after the employer gives the notice.

(8) If the employee returns to work, the employer must cancel the rest of
the leave.

Effect on maternity leave of ceasing to bethe primary care-giver
170.(2) This section appliesif—

() during asubstantial period beginning on or after the beginning of
an employee's part 3 maternity leave, the employee is not the
child’s primary care-giver; and

(b) considering the length of the period and any other relevant
circumstances, it is reasonable to expect the employee will not
again become the child’s primary care-giver within a reasonable
period.

(2) The employer may notify the employee of the day when she must
return to work.

(3) The day must be at least 4 weeks after the employer gives the notice.
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(4) If the employee returns to work, the employer must cancel the rest of
the leave.

Return to work after mater nity leave

171.(1) This section applies when an employee returns to work after
part 3 maternity leave.

(2) The employer must employ her in the position she held immediately
before—

(@) if she was transferred to safe duties under section 17290—the
transfer; or

(b) if she began working part-time because of the pregnancy—she
began working part-time; or

(c) otherwise—she began maternity leave.
(3) If—
(@) the position no longer exists; but

(b) sheisqualified for, and can perform the duties of, other positions
in the employer’ s employment;

the employer must employ her in whichever of the other positionsis nearest
in status and remuneration to the position.

Transfer to safe duties because of pregnancy
172. If adoctor considers—
(@ anillnessor risk arising out of an employee’ s pregnancy; or

(b) hazards connected with an employee’s work considering the
employee’ s pregnancy;

make it inadvisable for the employee to continue existing duties, the
employer may—

(c) transfer the employee to other duties that—
(i) theemployee can efficiently perform; and

90 Section 172 (Transfer to safe duties because of pregnancy)
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(if) are nearest in status and remuneration to the existing duties;
or

(d) direct the employee to take leave for the period that the doctor
considers necessary.

Division 3—Paternity leave

Entitlement to paternity leave
173. For the birth of his spouse’s child, an employeeis entitled to—

(8 upto1week of unpaid paternity leave (“part 3 short paternity
leave”) beginning on the child’ s date of birth; and

(b) unpaid paternity leave (“part 3 long paternity leave’) to be the
child’s primary care-giver.

Conditions of entitlement to short paternity leave

174.(1) An employer must grant part 3 short paternity leave to an
employee if—

() atleast 70 days before the estimated date of birth, he givesto the
employer—

(i) anotice stating his intention to apply for the leave and how
long (up to 1 week) the leaveisto last; and

(i) amedical certificate that names his spouse and states she is
pregnant and the estimated date of birth; and

(b) he applies for the leave as soon as reasonably practicable on or
after the first day of the leave; and

(c) theapplication states thefirst and last days of the leave; and
(d) theleaveisfor not morethan 1 week; and
(e) unlessthefirst day of the leave isthe estimated date of birth—

(i) hedgiveswith the application amedical certificate that names
his spouse and states the actual date of birth; and

(ii) thefirst day of the leave isthe actua date of birth; and
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(f) it is reasonable to expect that he will complete, or he had
completed, at least 1 year of continuous service with the employer
on the day before the estimated date of birth.

(2) Subsection (1)(a) and (f) does not apply if—

(@) because the child was premature, or for some other compelling
reason, it was not reasonably practicable for the employee to
comply with subsection (1)(a); and

(b) if it was not reasonably practicable for the employee to give the
employer (before the actual date of birth) the notice and certificate
mentioned in subsection (1)(a)—he gave them as soon as
reasonably practicable; and

(c) otherwise—the medical certificate given under subsection (1)(e)(i)
also statesthe date that, as at the 70th day before the actual date of
birth, was the estimated date of birth; and

(d) it is reasonable to expect the employee will complete, or the
employee had completed, 1 year of continuous service with the
employer on the day before the estimated date of birth.

Conditions of entitlement to long pater nity leave

175.(1) An employer must grant part 3 long paternity leave to an
employee if—

(@) heappliesfor the leave at least 70 days before the first day of the
of leave; and

(b) the application states the first and last days of the leave; and

(c) he giveswith the application a medical certificate that names his
spouse and states—

(i) sheispregnant and the estimated date of birth; or

(if) shehasgiven birth to aliving child and the date of birth; and
(d) hegiveswith the application a statutory declaration stating—

(i) thefirst and last days of all the following—
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(A) unpaid leave (other than maternity leave) or paid sick
leave for which his spouse intends to apply, or has
applied, for the pregnancy;

(B) maternity leave for which his spouse intends to apply,
or has applied, for the child’ s birth;,

(C) annual or long service leave, for which his spouse
intends to apply, or has applied, instead of, or in
conjunction with, maternity leave; and

(i) that he will—

(A) be the child's primary care-giver throughout the
paternity leave; and

(B) not engage in conduct inconsistent with his
employment contract while on paternity leave; and

(e) it is reasonable to expect that he will complete, or he had
completed, at least 1 year of continuous service with the employer
on the day before the first day of the leave.

(2) Subsection (1)(a) does not apply if—

(a) itwasnot reasonably practicable for the employee to comply with
the subsection because the child was premature, or for some other
compelling reason; and

(b) the employee gives the application as soon as reasonably
practicable before, on or after the first day of the leave.

Period of long pater nity leave
176.(1) The part 3 long paternity leave—
(@) if the child has not been born—
(i) must begin on the later of—

(A) the day stated in the application as the first day of the
leave; or

(B) the estimated date of birth; and

(i) must not extend beyond the first anniversary of the estimated
date of birth; and
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(b) if the child has been born—
(i) must begin on the later of—

(A) the day stated in the application as the first day of the
leave; or

(B) thechild’'sdate of birth; and
(i) must not extend beyond the child’ s first birthday; and

(c) must not overlap with the spouse’ s leave specified in the relevant
statutory declaration; and

(d) must befor acontinuous period equal to the shorter of—
(i) the period applied for; or
(i1) the period of entitlement.

(2) The period of entitlement is 52 weeks less the total of al the
following—

(@) theshort paternity leave the employee has applied to take;

(b) annual or long service leave the employee has applied to take
instead of, or in conjunction with, long paternity leave for the
child’ shirth;

(c) thespouse'sleave stated in the relevant statutory declaration.

Entitlement reduced by other paternity leave available to employee
177.(1) This section appliesif, had this part not been enacted—

(@ an employee could have applied (for the birth of his spouse’s
child) for short paternity leave or long paternity leave to which
paragraphs (a) and (b) of the definition “short paternity leave’ or
“long paternity leave” in section 160 apply, whether or not he has
in fact applied; and

(b) if he had applied as required by the rules governing the paternity
leave—he would have alegally enforceable right to the leave.

(2) If the period of aternative leave is at least as long as the unadjusted
period of paternity leave, the employer must not grant leave to the employee
under arelevant section.
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(3) Otherwise, the employer must approve to the employee, instead of
the unadjusted period of paternity leave, aperiod of short paternity leave, or
long paternity leave, that—

() equals the difference between the unadjusted period of paternity
leave and the period of dternative leave; and

(b) begins immediately after the period of alternative leave if the
employer grantsit; and

(c) otherwise complies with arelevant section.
(4) In this section—

“period of alternative leave” means the leave mentioned in
subsection (1)(b).

“relevant section” means section 174 or 17591

“unadjusted period of paternity leave” means any part 3 short paternity
leave or part 3 long paternity leave that arelevant section would, apart
from this section, require the employer to approve to the employee for
the child' s birth.,

Taking annual or long service leave instead of, or in conjunction with,
pater nity leave

178. If an employee applies to take annual or long service leave, instead
of, or in conjunction with, part 3 short paternity leave or part 3 long
paternity leave, the employer must grant the annual or long service leave
if—

(@ had this part not been enacted, the employer would have been
obliged to grant it; or

(b) thetota of al the following is not more than 52 weeks—
(i) theannual or long service leave,

(i) annual or long service leave that the employer has already
granted the employee instead of, or in conjunction with, the
paternity leave;

91 Section 174 (Conditions of entitement to short paternity leave) or
175 (Conditions of entitlement to long paternity leave)
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(iti) the paternity leave;

(iv) the spouse’s leave stated under section 175(1)(d)92 in the
relevant statutory declaration.

Extending long pater nity leave

179.(2) An employee may apply to extend the part 3 long paternity leave
granted for him.

(2) The employer must approve the application if—

(@) theapplicationisgiventothe employer at least 14 days before the
last day of the leave; and

(b) the application states the first and last day of the extended leave;
and

(c) unless the things mentioned in section 175(1)(d)(i)93 are still as
stated in the relevant statutory declaration—the employee gives
with the application a statutory declaration stating the things
mentioned; and

(d) the period of leave, if extended, would not be more than the
period of entitlement under section 176(2),94 worked out when
granting the application.

(3) The paternity leave may be extended again only by agreement
between the employer and the employee.

Shortening paternity leave

180.(1) An employee may apply to shorten the part 3 paternity leave
granted to him.

(2) The employer may grant the application if it states the last day of the
shortened leave.

92 Section 175 (Conditions of entitlement to long paternity leave)
93 Section 175 (Conditions of entitlement to long paternity leave)
94 Section 176 (Period of long paternity |eave)
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Effect on long pater nity leave of failureto complete 1 year of
continuous service

181. The employer may cancel part 3 long paternity leave if—

(a) it has been granted on the basis that it is reasonable to expect the
employee will complete a period of at least 1 year of continuous
service with the employer on a particular day; and

(b) the employee does not complete the period on the day.95

Effect on long paternity leaveif pregnancy terminates or child dies

182.(1) This section applies if an employer has granted part 3 long
paternity leave to an employee and—

(@) his spouse’s pregnancy terminates other than by the birth of a
living child; or

(b) hisspouse gives birth to aliving child, but the child later dies.

(2) If an event mentioned in subsection (1)(a) or (b) happens before the
leave begins, the employer may cancel the leave before it begins.

(3) If the leave has begun, the employee may notify the employer that he
wishesto return to work.

(4) If the employee does so, the employer must notify him of the day
when he must return to work.

(5) The day must be within 4 weeks after the employer received the
notice.

(6) Also, despite subsections (3) to (5), if the leave has begun, the
employer may notify the employee of the day when he must return to work.

(7) The day must be at least 4 weeks after the employer gives the notice.

(8) If the employee returns to work, the employer must cancel the rest of
the leave.

95 If the period is not completed because the child is premature, see section 162(5).
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Effect on paternity leave of ceasing to be the primary care-giver
183.(1) This section appliesif—

() during asubstantial period beginning on or after the beginning of
an employee' s part 3 long paternity leave, the employee is not the
child’s primary care-giver; and

(b) considering the length of the period and any other relevant
circumstances, it is reasonable to expect the employee will not
again become the child’s primary care-giver within a reasonable
period.

(2) The employer may notify the employee of the day he must return to
work.

(3) The day must be at least 4 weeks after the employer gives the notice.

(4) If the employee returns to work, the employer must cancel the rest of
the leave.

Return to work after paternity leave

184.(1) This section applies when an employee returns to work after
part 3 long paternity leave.

(2) The employer must employ him in the position he held immediately
before he began paternity leave.

3) If—
() theposition no longer exists; but

(b) heisqualified for, and can perform the duties of, other positions
in the employer’s employment;

the employer must employ him in whichever of the other positions is
nearest in status and remuneration to the position.
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Division 4—General

Employee' sduty if excessive leave approved or if maternity leave and
pater nity leave overlap

185.(1) This section appliesif—
(@) thetotd of all thefollowing is more than 52 weeks—
(i) maternity leave granted by an employer to an employeefor a
pregnancy,

(i) annual or long service leave granted by the employer to the
employee instead of, or in conjunction with, the maternity
leave;

(iii) unpaid leave (other than maternity leave) or paid sick leave
granted by the employer to the employee for the pregnancy;

(iv) paternity leave granted by an employer to the employee's
Spouse;

(v) annual or long service leave granted by the employer to the

employee’s spouse instead of, or in conjunction with, the
paternity leave; or

(b) leavegranted for the employee overlapswith leave granted for the
employee’ s spouse.

(2) The employee must give her employer anotice—

(a) if subsection (1)(a) applies—stating that the total is more than
52 weeks and stating the amount of the excess; and
(b) if subsection (1)(b) applies—stating the period of overlap; and

(c) suggesting how the employer may vary or cancel leave granted to
her (other than leave she has aready taken) to reduce or remove
the excess or overlap; and

(d) unlessthe variations and cancellations suggested will remove the
excess or overlap—setting out the suggestions her spouse has
made or will make under subsection (3)(c).

(3) The employee’ s spouse must give his employer a notice—
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(@) if subsection (1)(a) applies—stating that the total is more than
52 weeks and stating the amount of the excess; and

(b) if subsection (1)(b) applies—stating the period of overlap; and

(c) suggesting how the employer may vary or cancel leave granted to
him (other than leave he has aready taken) to reduce or remove
the excess or overlap; and

(d) unless the variations or cancellations suggested will remove the
excess or overlap—setting out the suggestions his spouse has
made or will make under subsection (2)(c).

(4) The variations and cancellations suggested must be of a kind that, if
they are all made, the excess or overlap will be removed.

(5) An employer who receives a notice under subsection (2) or (3) may
vary or cancel leave as suggested in the notice, or as agreed with the
employee or her spouse.

Employer to warn replacement employee that employment isonly
temporary

186. An employer may employ a person—
(a) toreplace an employee while the employee is on parental |eave; or

(b) to replace an employee who, while another employee is on
parental leave, must perform the duties of the position held by the
other employee;

only if the employer has informed the person—
(c) that the person’s employment istemporary; and
(d) about the rights of the employee who is on parental |eave.

Parental leave and continuity of service

187. A period of parental leave does not break an employee’s continuity
of service, but does not count as service other than—

(@) to determine the employee's entitlement to a later period of
parental leave; or
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(b) asexpressly provided inthis Act, or in an industrial instrument or
order; or

(c) asprescribed under aregulation.

Effect of part on other laws
188.(1) To avoid doubt, this part has effect despite—
(@) another law of the State; or
(b) anindustrial instrument or order.

(2) However, this part is not intended to exclude or limit the operation of
the law, industrial instrument or order as far as it can operate concurrently
with this part.

Entitlement to adoption leave

189. An employer must give eligible employees the unpaid adoption
leave prescribed under aregulation.

PART 4—LONG SERVICE LEAVE

Definitionsfor pt 4
190. In this part—
“continuous service’ of an employee means—

(@) insection 1949%—the period of continuous service the employee
Is taken to have had with an employer under section 194(3); and

(b) elsewhere—the employee's continuous service with the same
employer (whether wholly in the State, or partly in and partly
outside the State).

“industrial authority” means—

9% Section 194 (Long service leave in sugary industry and meat works)



s191 147 s191
Workplace Relations No. 1, 1997

(@) for acertified agreement—the commission; or
(b) for a QWA—an enterprise commissioner.

“owner” of ameat works includes a person who carries on the business of
the works.

“period between seasons’ includes the period between—
(@) theend of 1 season and the start of the next season; and

(b) for a particular employee—the day the employee stops
employment in 1 season and the day the employee starts
employment in the next season.

“season” means a period (whether falling completely in 1 calendar year or
partly in 1 calendar year and partly in the next calendar year) when—

(@) for the sugar industry—
(i) sugar caneisddlivered to, and crushed at, a sugar mill; or

(if) sugar cane is harvested, or farm work is performed, in the
sugar industry; and

(b) for ameat works—stock are delivered to, and slaughtered at, the
works.

“seasonal employment” means employment related to a season.

Sour ce of long service leave entitlement
191. The entitlement of employees to long service leave on full pay is—

(@ for employees who have the entitlement under another Act—as
prescribed under the other Act; or

(b) for an entitltement under section 19597—as declared under a
regulation made under section 195; or

(c) for an entitlement under section 19698—as prescribed under
section 196; or

97  Section 195 (Long service leave for other seasonal employees)
98  Section 196 (Long service leave for employees not governed awards etc.)
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(d) for employees who have an entitlement, under an industrial
instrument, that is not as favourable as the entitlement under this
part—as prescribed under this part.

Approval of long service leave conditions

192.(1) On application, the commission must insert in an award
provisions entitling employees to long service leave on full pay as
prescribed by this part.

(2) An industrial authority may approve, as a certified agreement or
QWA an agreement under which employees are entitled to long service
leave benefitsthat theindustrial authority considersare at least asfavourable
to employees as the entitlement under this part.

(3) Theindustria authority must approve the agreement if satisfied—

(@ an employer who is a party to the agreement has agreed to the
provisions conferring long service leave on the employees; and

(b) thecommunity in general will not be prejudiced by conferring the
leave.

Entitlement to long service leave

193.(1) An employee who is entitled to long service leave under a law,
industrial instrument, or other agreement or arrangement, is entitled to leave
that is at least as favourable as the entitlement under this part.

(2) The entitlement of employees to long service leave under this part
is—
(@ for an employee with 15 years continuous service—13 weeks,
and

(b) for an employee, with at least 10 but less than 15 years
continuous service, whose service is terminated—a period that
bears to 13 weeks the proportion that the employee’s period of the
continuous service (stated in years, and a fraction of a year if
necessary) bearsto 15 years; and

(c) for an employee who, after completing the first, or a subsequent,
15 years continuous service, continues the service—
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(i) if the employee completes a further 15 years continuous
service—a further 13 weeks; or

(i) if the employee's service is terminated after completing at
least afurther 5 but less than 15 years continuous service—a
further period that bears to 13 weeks the proportion that the
employee’s further period of the continuous service (stated
in years, and a fraction of a year if necessary) bears to
15 years.

(3) Long service leave is exclusive of a public holiday during the period
of the leave.

(4) This section applies subject to adjustments made for—
(8) aseasona employee under section 194 or 195;99 and
(b) acasual employee under section 200.100

(5) In this section—

“terminated” means terminated by—

(@) the employee'sdezath; or
(b) the employee; or
(c) theemployer, for acause other than serious misconduct.

Long service leavein sugar industry and meat works

194.(1) This section applies to an employee who is entitled to long
service leave on full pay because the commission has conferred, under
section 192,101 an entitlement on employees employed—

(@) inseasona employment in the sugar industry; or

(b) in or about meat works in seasonal employment by the meat
works owner.

99 Section 194 (Long service leave in sugary industry and meat works) or
195 (Long service leave for other seasonal employees)

100 Section 200 (Service of casual employees)
101 Section 192 (Approval of long service leave conditions)
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(2) This section prescribes the employee's entitlement to long service
leave by determining—

(@

under subsection (3)—

(i)

(i)

how the employee’'s period of continuous service with an
employer must be worked out for the purpose of working
out the employee’ s unadjusted entitlement; and

how the employee’'s period of actual service with an
employer must be worked out; and

(b) under subsection (4)—the employee’s seasonal entitlement for
each period of long service leave provided under section 193.

(3) Thefollowing rules apply for subsection (2)(a)—

(@

(b)

(©

(d)

service before the commencement of this section must be treated
in the same way as service after the commencement;

iIf the employee is engaged in harvesting sugar cane or farm work
in the sugar industry—service with the employer before 23 June
1990 must not be taken into account;

the continuity of the employee's service with an employer is not
broken by a period when the employee is not employed by the
employer between seasons if—

(i)

(i)

in 1 season, the employee's service with the employer
continued until the end of the season or until an earlier day
when the employee’'s employment was terminated by the
employer; and

in the next season, the employee's service with the same
employer started on the season’ s opening or on alater day in
the season when the employer required the employee to start

employment;

aperiod between seasons, when the employee is not employed by
the employer—

(i)

(i)

must be taken into account in calculating the employee's
period of continuous service with an employer; and

must not to be taken into account in working out the length
of the employee’ s actual service;
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(e) times in a period between seasons when the employee is
employed by the employer must be taken into account for
determining actua service;

(f) long service leave to which an employeeis entitled—

(i) may be taken by the employee during the period between
seasons; and

(i) if taken during the period between seasons—istaken to have
started on the last cessation of the employee’s employment
by the employer.

(4) For subsection (2)(b), the seasonal entitlement of an employee for
each period of long service leave provided for under section 193 is the
period obtained by using the following formula—

unadjusted entitlement X actual service
continuous service.

(5) In this section—

“actual service” of an employee means the period of actual service the
employeeis taken to have had with an employer under subsection (3).

“meat works’ means a place where livestock are slaughtered or meat is
boned.

“seasonal entitlement” of an employee means the period of long serviceto
which an employee is entitled by using the formulain subsection (4).

“unadjusted entitlement” means the period of long service leave to which
an employee would be entitled under section 193 if—

() subsection (3) was applied; but
(b) the adjustment under subsection (4) was not made.

L ong service leave for other seasonal employees

195.(1) A regulation may provide for long service leave for other
employees whose employment with the same employer—

(@) isseasond or of another periodic nature; and
(b) isnot defined as casual by the relevant industrial instrument.
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(2) The regulation may specify employees by reference to callings,
duties, employers, workplaces or in another way sufficient to identify them.

L ong service leave for employees not gover ned by awar ds etc.
196.(1) This section applies to an employee who is not bound by—
(@ anindustria instrument; or
(b) aCommonwealth award that providesfor long service leave; or

(c) another Act, or a law of the Commonwealth, that provides for
long service leave.

(2) The employee is entitled to long service leave on full pay in
accordance with sections 193 to 206 and this section.

(3) A reference in sections 193 to 206, to an industrial instrument, is to
be read as including areference to a Commonwealth award.

(4) The commission may determine all matters about the time when, the
way in which and the conditions on which long service leave may be taken.

(5) Without limiting subsection (4), the commission’s jurisdiction
extends to the declaration of general rulings by afull bench.

(6) A person must comply with the general ruling.
Maximum penalty—16 penalty units.

(7) For this section, if the employee is employed in seasonal employment
in or about meat works by an owner in seasonal employment as defined by
section 194102—

(@) the continuity of the employe€’s service with an employer is not
broken by a period when the employee is not employed by the
employer between seasons if—

(i) in 1 season, the employee’'s service with the employer
continued until the end of the season or until an earlier date
when the employee’'s employment was terminated by the
employer; and

102 Section 194 (Long service leave in sugary industry and meat works)
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(if) in the next season, the employee’s service with the same
employer commenced on the season’s opening or on a later
date in the season when the employer required the employee
to commence employment; and

(b) in determining the length of continuous service with the
employer—

(i) a period between seasons, when the employee is not
employed by an employer, must not be taken into account;
and

(ii) times in the period when the employee is employed by the
employer must be taken into account; and

(c) long service leave to which an employeeis entitled—

(i) may be taken by the employee during the period between
Seasons; and

(i) if taken during the period between seasons—is taken to have
started on the last cessation of the employee’s employment
by the employer.

(8) In this section—

“Commonwealth award” means an award, agreement, determination or
order made, registered, approved or certified under the Commonwealth
Act.

Continuity of service generally

197.(2) In working out an employee’s entitlement to long service leave
under this part—

(@) service with an employer who becomes a member of a
partnership and service with the partnership is service with the
same employer; and

(b) servicewith apartnership and—

(i) servicewith 1 or more of the former partners on dissolution
of the partnership; and

(if) service with the partnership as reconstituted, on dissolution
of the partnership;
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IS service with the same employer; and
(c) continuity of an employee's service with an employer is not

broken by—

(i)

(i)

(iii)

(iv)

(V)

(vi)

absence (including through illness or injury) from work on
leave approved by the employer; or

the employee's employment being terminated by the
employer or employee because of illness or injury, if the
employee—

(A) isre-employed by the employer; and

(B) has not been employed in a calling (whether on the
employee’'s own account or as an employee) between
the termination and the re-employment; or

the employee's employment being terminated by the
employer or employee for not more than 3 months, if the
employee is re-employed by the employer; or

an interruption or termination of the employee’ s service with
the employer, if the interruption or termination has—

(A) been effected by the employer with an intention of
avoiding an obligation imposed on the employer by this
part or an industrial instrument; or

(B) arisen directly or indirectly from an industrial dispute,
and the employee is re-employed by the employer; or

(C) been effected by the employer because of slackness in
trade or business, and the employee is re-employed by
the employer; or

the employer’s calling is transferred from the employer to
another employer; or

the employee's employment being terminated by the
employer or employee, on the date when the employer’s
calling istransferred from the employer to another employer,
or within 1 month immediately before that date, if the
employee is re-employed by the other employer within
3 months after the termination; and
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(d) periods of continuous service of an employee with each of the
employers from or to whom the calling in which the employer is
engaged is transferred must be taken into account in determining
the length of the employee’s continuous service with the
employer to whom the employee' s service is transferred.

(2) In this section—
“terminate’ includes stand-down.

Deter mining length of continuous service

198.(1) If an employee's entitlement to long service leave relates to
employment before the relevant day—

(@) thedetermination of the employee’ s continuous service beforethe
relevant day; and

(b) thecalculation of the employe€e’ sentitlement to long serviceleave
in relation to continuous service before the relevant day;

must be made under the repealed Industrial Conciliation and Arbitration
Act 1961, sections 17, 18, 19 or 20, as the case requires.

(2) In determining the length of an employee's continuous service, a
period of the employee's absence from work that does not break the
continuity of the employee’s service under the following sections is not to
be taken into account—

(8 section 197(1)(c)(ii);
(b) section 197(1)(c)(iv)(A) or (B).

(3) In determining the length of an employee’ s continuous service, if the
employee' s serviceis, or has been before the relevant day—

(@ temporarily lent or let on hire by an employer to another
employer—the service with the other employer is taken to be
service with the employer; or

(b) transferred by an employer to another employer—the service with
each of the employers (except for a period when the employee
took long service leave) is taken to be service with the other
employer.
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(4) In determining the length of an employee’ s continuous service with a
corporation, or of another corporation that isasubsidiary of the corporation,
the service with each of the corporations (except for a period when the
employee took long service leave) isto be taken into account.

(5) In this section—
“relevant day” means 23 June 1990.

“subsidiary” means a corporation that would be taken to be a subsidiary
under the Corporations law, whether or not the Corporations law
appliesin aparticular case.

Servicein Defence Force

199.(1) Thissection appliesinworking out a person’ s entitlement to long
service leave under this part.

(2) Service by the person as a member of the Defence Force is taken to
be continuous service with the employer who employed the person
immediately before the person began service with the Force.

(3) In this section—
“Defence For ce” means the Australian Defence Force.

“permanent forces’ has the meaning given by the Defence Act 1903
(Cwlth).103

“service’, as a member of the Defence Force, means service in the Force
other than in the permanent forces.

Service of casual employees

200.(1) In working out an employee’s entitlement to long service leave
under this part, service of an employee who is employed more than once by
the same employer over a period is continuous service with the employer
even if the employment is broken.

(2) However, the continuous service ends if the employment is broken
by more than a 3 month period between the end of 1 employment contract

103 See section 4(1) of that Act.
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and the start of the next employment contract.
(3) Subsection (1) applies even though—
(@ any of the employment is not full-time employment; or

(b) the employee is employed by the employer under 2 or more
employment contracts; or

(c) the employee would, apart from this section, be taken to be
engaged in casua employment; or

(d) the employee has engaged in other employment during the period.
(4) In working out the employee’ s continuous service—

(@) service by the employee before 23 June 1990 must not be taken
into account; and

(b) if the employee only obtained the entitlement because of the
enactment of section 17 of the Industrial Relations Reform Act
1994—the employee's service between 23 June 1990 and the
commencement of section 17 must not be taken into account; and

(c) aperiod when the employee was not employed by the employer
must be taken into account.

(5) Subsection (4)(a) does not affect an employee’s entitlement to long
service leave under—

(@ an award made before 23 June 1990; or
(b) thelndustrial Conciliation and Arbitration Act 1961.

(6) This section does not limit an entittement to long service leave
worked out other than under this section.104

Taking long service leave

201.(1) Subject to section 193,105 an industrial authority may insert in an
industrial instrument the provisions the industrial authority considers
appropriate—

104 See section 197, which provides other rules for calculating an employee's
entitlement to long service leave.

105 Section 193 (Entitlement to long service leave)
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(@ for the time when, the way in which and the conditions on which
long service leave may be taken; or

(b) to the effect that leave in the nature of long service leave taken,
before the provisions are inserted, by an employee bound by the
instrument must be deducted from the long service leave that the
employee becomes entitled to under the provisions.

(2) The provisions operate and must be given effect as if prescribed
under this part.

(3) Subject to aprovision of the industrial instrument, long service leave
may be taken at atime agreed between—

(@) an organisation of which the employees are members; and
(b) theemployer.
(4) 1f—

(@) the relevant industria instrument does not provide for the time
when, or the way in which, long service leave may be taken; and

(b) an employee, or an organisation of which the employee is a
member, fails to agree with the employer on the matters,

the employer may give the employee at least 3 months notice of the date on
which the employee must take at |east 4 weeks long service leave.

(5) The employee must comply with the notice.

Taking long service leave—casual employees

202.(1) An employer may agree with an employee who is entitled to long
service leave under section 200106 that the entitlement may be taken in the
form of its full-time equivalent.

Example—
If an employee—
(a) isentitled to be paid for 260 hours long service leave; and

(b) works under an award that provides for a full-time working week of
40 ordinary hours;

106 Section 200 (Service of casual employees)
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the employee and the employer may agree that the employee take 61/, weeks leave
(260 + 40 = 61/5).

(2) This section applies subject to a provision in an industrial instrument
about the employee’ slong service leave.

Payment for long service leave

203.(1) Long service leave must be paid for as ordinary time that, for the
purpose of making the payment, is taken to be worked continuously by the
employee during the leave period.

(2) If, immediately before commencing long service leave, an employee
is being paid for ordinary time at a higher rate than the ordinary rate, the
employee’ s leave must be paid for at the higher rate.

(3) However, if during the employee’ s leave, the ordinary rate is—

(a) increased abovethe higher rate—the employee must be paid at the
increased rate for the part of the leave period that the increased rate
appliesto; or

(b) decreased—the employee may be paid at the decreased rate for the
part of the leave period that the decreased rate appliesto.

(4) If satisfied an employer has, before an employee starts long service
leave, decreased the rate at which the employee is being paid for ordinary
time (the “usual rate’) (being a higher rate than the ordinary rate) with
intent to avoid the employer’s obligation under subsection (2), the
commission may order the employee' s leave be paid for at the usual rate.

(5) If an order is made, subsection (2) applies to the employee as if the
employee were being paid the usual rate immediately before the employee
started the leave.

(6) In this section—

“ordinary rate” means the rate payable for ordinary time under arelevant
industrial instrument.

Payment for long service leave—casual employees
204.(1) The amount payable to a casual employee for long service leave
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Isworked out using the formula—
number of hours x hourly rate.

(2) For the formula under subsection (1), the number of hoursisworked
out using the formula—

actual service x 13
52 15.

Example of subsection (2)—

An employee who worked 15 600 ordinary hours over a 15 year period and is being
paid an hourly rate of $10 would be entitled to be paid—

(15600 x 13) x $10
( 52 15)

260 x $10
$2 600.

(3) If a dispute arises between an employee who is paid at piecework
rates and the employer about the rate the employee should be paid for long
service leave, the commission may determine the payment.

(4) An employer and employee may agree on the times when and the
way in which the employee will be paid for long service leave.

(5) The commission may determine a matter relating to the payment that
the employer and employee can not agree on.

(6) An amount payable for long service |leave becomes payable at atime
agreed between the employer and the employee or, if they can not agree,
determined by the commission.

(7) In this section—

“actual service” means the total ordinary hours actually worked by an
employee during the period of continuous service to which the long
service leave entitlement rel ates.

“casual employee” means an employee mentioned in section 200(1).107

“hourly rate” means the hourly rate for ordinary time payable to the
employee on the day—

107 Section 200 (Service of casual employees)
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(@) if the employee takes the long service leave—the employee starts
theleave; or

(b) otherwise—immediately before the entitlement becomes payable.

“number of hours’ means the number of hours for which payment must
be made for long service leave.

Payment instead of long service leave

205.(1) An employer must not make, and an employee must not accept,
payment instead of long service leave except on termination of an
employee’ s employment.

Maximum penalty—40 penalty units.

(2) Subsection (3) applies if an employee entitled to long service leave
dies—

() beforetaking the leave; or
(b) after starting, but before finishing, the leave.

(3) Unless the amount has been aready paid to the employee who has
died, the employer must pay the employee's legal personal representative
the amount payable for long service leave for—

(@ theemployee'sentitlement to long service leave; or
(b) the part of the entitlement for which payment has not been made.

(4) If an amount payable under subsection (3) isnot paid, the employee's
legal personal representative or an inspector may, without limiting another
way of recovery, recover the amount under section 423(1) and (3)108 as
unpaid wages.

Inquiry on re-employment of employee during long service leave
206.(1) This section appliesif—

(@ an employee's service with an employer is terminated by the
employer or the employee; and

108 Section 423 (Recovery of wages etc.)
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(b) the employer pays the employee for all or any long service leave
to which the employeeis entitled; and

(c) the employer re-employs the employee within a period,
commencing on the termination date, equal to the period of long
service leave for which payment was made.

(2) On application by an inspector or an organisation of which the
employee is amember, a magistrate may inquire into the matter..

(3) If satisfied the employer and employee arranged the termination,
payment and re-employment to avoid the employee taking all or any long
service leave, the magistrate may make the order the magistrate considers

appropriate.

(4) In making the order, the magistrate must consider the object of this
part that long service leave is to taken by an employee in accordance with
the employee’ s entitlement.

(5) A person must not enter into an arrangement mentioned in
subsection (3).

Maximum penalty—16 penalty units.

Recognition of certain exemptions

207.(1) The provisions of this part that provide for long service leave for
employees do not apply to an employer if—

(@) the commission has exempted the employer, under the Industrial
Conciliation and Arbitration Act 1961, from the application of
long service leave provisionsin that Act or an award; and

(b) theexemptionisinforce.

(2) On application, the commission may revoke an exemption.

Person may be “employer” and “employee”

208. If in performing duties in a calling a person is an employee, the
person is entitled to long service leave as prescribed under this part despite
the person being, by definition for this Act, an employer because of—



s 209 163 s210
Workplace Relations No. 1, 1997

(@) the person’s engagement in the calling; or
(b) the position the person holdsin the calling.

Service in apprenticeship or traineeship

209.(1) This section applies if an employer continues to employ an
apprentice or trainee (the “employee’) on the completion of the
apprenticeship or traineeship.

(2) The period of apprenticeship or traineeship must be taken into account
in determining the length of the employee’s continuous service with the
employer.

(3) An employer who re-employs the employee within 3 months after
completion of the employee’ s apprenticeship or traineeship is taken to have
continued to employ the employee on completion.

PART 5—OTHER LEAVE

Annual leave accrued during apprenticeship or traineeship

210.(1) This section applies if an employer continues to employ an
apprentice or trainee (the “ employee”) on completion of the apprenticeship
or traineeship.

(2) Any annual leave not taken during the apprenticeship or traineeship
accrues.

(3) However, unless the commission otherwise determines, in working
out the amount of accrued annual leave—

(@ a limitation of the amount imposed under the Vocational
Education, Training and Employment Act 1991 must be taken
into account; and

(b) a limitation of the amount imposed by the relevant industrial
instrument must not be taken into account.
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(4) This section does not affect an employee's entitlement to annual
leave.

Sick leave accrued during apprenticeship or traineeship

211.(1) This section applies if an employer continues to employ an
apprentice or trainee (the “employee’) on the completion of the
apprenticeship or traineeship.

(2) Sick leave accrued by the employee before the completion must be
taken into account to work out the employee’s entitlement to be paid for
time absent from work through ilIness during the continued employment.

(3) An employer who re-employs the employee within 3 months after
completion of the employee’ s apprenticeship or traineeship is taken to have
continued to employ the employee on the completion.

Continuity of employment for sick leave
212.(1) In working out an employee' s entitlement to sick leave—

(@) if the calling in which the employee is employed is transferred
from the employer to another employer—

(i) the transfer does not break the employee’'s continuity of
employment; and

(ii) the periods of the employee’ s employment with each of the
employers must be taken into account to work out the length
of the employee’ s continuous employment; and

(b) the employee’s employment by an employer who becomes a
member of a partnership and employment of the employee with
the partnership is employment with the same employer; and

(c) employment by a partnership and—

(i) employment by 1 or more of the former partners, on
dissolution of the partnership; or

(i) employment by the partnership as reconstituted, on
dissolution of the partnership;

Is employment with the same employer; and
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(d) the continuity of employment of the employee in a caling
transferred from the employer to another employer is not broken
if—
(i) theemployeeisdismissed by—
(A) within 1 month before the date when the calling is
transferred—the employer; or
(B) on the date when the caling is transferred—either
employer; and
(i) within 3 months after the dismissal, the employee is
re-employed by the other employer; and
(e) employment with a corporation or its subsidiary that would

constitute unbroken continuous employment with an employer if
the corporations were the same employer is taken to be
continuous employment with the same employer.

(2) In this section—

“dismiss’ includes stand down.

“subsidiary” means a corporation that would be taken to be a subsidiary
under the Corporations Law, whether or not the Corporations Law
appliesin aparticular case.

CHAPTER 5—DISMISSALS

PART 1—OBJECTSAND INTERPRETATION

Objectsof ch 5
213. The objects of this chapter are—

@
(b)

to establish procedures for deciding whether a dismissal is
unlawful; and

to provide for appropriate remedies and sanctionsif adismissal is
found to be unlawful; and
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(c) by establishing the procedures, remedies and sanctions, to help
give effect to—

(i) theTermination of Employment Convention; and

(i) the Discrimination (Employment and Occupation)
Convention; and

(i) the Family Responsibilities Convention; and

(d) by the procedures and remedies, to ensure both the employer and
employee concerned in an application about adismissal are given
a‘fargoall round; and

(e) toprovidefor protection of injured employees.

M eaning of expressions

214. If an expression used in this chapter is also used in the Termination
of Employment Convention, it has the same meaning asin the Convention.

Complementary laws

215.(1) For the dismissal of a federal award employee, the
Commonwealth provisions apply as a law of this State, in place of this
chapter, to enable functions to be performed or powers to be exercised by—

(@) theAustralian commission; or

(b) the Federal Court of Australia, in connection with orders of the
Australian commission made in the exercise of the
Commonwealth provisions.

(2) In this section—

“Commonwealth provisions’ means the Commonwealth Act, part VIA,
division 3, subdivision B.

“federal award employee” means a federal award employee within the
meaning of the Commonwealth Act, section 170CD.

Exclusion of employees from chapter
216.(1) This chapter does not apply to an apprentice or trainee—
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(@) whose service is terminated under the Vocational Education,
Training and Employment Act 1991, section 71;109 or

(b) whose training agreement is cancelled under the Vocational
Education, Training and Employment Act 1991, sections 96
or 97.110

(2) Part 2111 gppliesto casua employees other than those excluded under
aregulation.

(3) Part 3112 does not apply to—
(@) acasual employee; or
(b) an employee engaged by the hour or day; or
(c) anemployee engaged for a specific period or task.

(4) Sections 227, 228 and 229113 do not apply to an employee with less
than 1 year of continuous service.

(5) A regulation may exclude particular employees from the operation of
particular provisions of this chapter.

PART 2—UNLAWFUL DISMISSALS

When dismissal isunlawful
217. A dismissal is unlawful if—
(8) itisharsh, unjust or unreasonable; or

109 Section 71 (Trainee probation)

110 Section 96 (Discipline) or 97 (Cancellation of training agreement on request)
111 Part 2 (Unlawful dismissals)

112 part 3 (Requirements for dismissal)

113 Sections 227 (Orders giving effect to articles 12 and 13 of Convention),
228 (Orders if employer does not consult about proposed dismissals) and
229 (Employer must notify Commonweath employment service of proposed
dismissals)
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(b)

itisfor any of the following reasons (an “invalid reason” )—

(i) temporary absence, within the meaning of a regulation,
from work because of illness or injury (other than an injury
within the meaning of part 5114);

(if) seeking officeas, or acting or having acted in the capacity of,
an employees’ representative;

(iii) membership of an employee organisation or participation in
the organisation’s activities outside working hours or, with
the employer’ s consent, during working hours;

(iv) non-membership of an employee organisation;

(v) filing acomplaint, or taking part in a proceeding, against an
employer involving alleged violation of laws or recourse to
competent administrative authorities;

(vi) the making by anyone, or a belief that anyone has made or
may make—

(A) a public interest disclosure under the Whistleblowers
Protection Act 1994; or

(B) acomplaint under the Health Rights Commission Act
1991,

(vii) refusing to negotiate for, make, sign, extend, amend or
terminate a QWA;

(viii)family responsibilities;
(ix) absence from work during parental leave;
(x) areason mentioned in section 421(2);115

(xi) discrimination that would contravene the
Anti-Discrimination Act 1991.

114 Part 5 (Protection of injured employees)

115 Section 421 (Contract not to stipulate mode of spending wages)
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Application to remedy unlawful dismissal

218.(1) If a dismissed employee alleges the dismissal was unlawful, an
application may be made to the commission for the dismissal to be dealt
with under this part.

(2) An application may be made by—
(@ anemployee; or

(b) withthe employee’ s consent—an organisation whose rules entitle
It to represent the employee’ sindustrial interests.

(3) An application must be made within—
() 21 days after the dismissal takes effect; or

(b) a further period the commission allows on an application made
during or after the 21 days.

Conciliation before application heard

219.(1) Before the commission hears an application under section 218,
the commission must hold a conference to attempt to settle the matter by
conciliation.

(2) The commission may summons the applicant, employee or employer
to attend the conference at a stated time and place.

(3) If the commission is satisfied all reasonable attempts to settle the
matter by conciliation are, or are likely to be, unsuccessful, it—

(8 must inform the parties to the conciliation of—
(i) that fact; and

(if) the possible consequences of further proceeding on the
application; and

(b) may recommend the application be discontinued, whether or not it
al so recommends another way of resolving the matter.

(4) The application lapses if the applicant has not, within 6 months after
the applicant has been informed by the commission under subsection (3)—

(@) taken any action in relation to the application; or
(b) discontinued the application.
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(5) Before an order is made under section 222,116 the parties may—
(8) seek further conciliation of the matter; or
(b) settle the matter.

(6) The chief commissioner may delegate the functions of the
commission under this section to the registrar or an assistant registrar.

What to consider in deciding if dismissal is harsh, unjust or
unreasonable

220. In deciding whether a dismissal was harsh, unjust or unreasonable,
the commission must consider—

(@ whether the employee was notified of the reason for dismissal;
and

(b) whether the dismissal related to—

(i) the operational requirements of the employer’s undertaking,
establishment or service; or

(ii) the employee's conduct, capacity or performance; and

(c) if the dismissal relates to the employee's conduct, capacity or
performance—

(i) whether the employee had been warned about the conduct,
capacity or performance; or

(it) whether the employee was given an opportunity to respond
to the allegation about the conduct, capacity or performance;
and

(d) any other matters the commission considers relevant.

Onus of proof
221. The onusis on—

(@) for an application that alleges the dismissal was unlawful because
it was harsh, unjust or unreasonable—the employee to prove the

116 Section 222 (Remedies and sanctions for unlawful dismissal)
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dismissal was harsh, unjust or unreasonable; or

(b) for an application that alleges the dismissal was unlawful because
it was for an invalid reason—the employer to prove the dismissal
was not for an invalid reason.

Remedies and sanctions for unlawful dismissal

222.(1) If the commission is satisfied an employer unlawfully dismissed
an employee, it may order—

(@) theemployee bereinstated, on conditions at least as favourable as
the conditions on which the empl oyee was employed immediately
before dismissal, by the employer—

(i) reappointing the employee to the position in which the
employee was employed immediately before dismissal; or

(if) appointing the employee to another position; or

(b) if the commission considers reinstatement would be
inappropriate—the employer pay the employee an amount of
compensation decided by the commission.

(2) If the commission orders the employee be reinstated, it may also—

(@ makean order it considers necessary to maintain the continuity of
the employee' s employment; and

(b) order the employer to pay the employee the remuneration lost, or
likely to have been lost, by the employee because of the dismissal,
after taking into account any employment benefits or wages
received by the employee since the dismissal; and

(c) order the employee to repay any amount paid to the employee by
or for the employer on the dismissal.

(3 When deciding the amount of compensation payable under
subsection (1)(b), the commission—

(8 must not award an amount that is more than—

(i) if the employee is not employed under an industria
instrument, industrial agreement or EFA—the lesser of the
remuneration under subparagraph (ii) and an amount
prescribed under aregulation; or
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(it) otherwise—the remuneration the employer would have been
liable to pay the employee for the 6 months immediately
after the dismissal, paid at the rate the employee received
immediately before the dismissal; and

(b) may take into account any amount paid to the employee by or for
the employer on the dismissal.

(4) The commission must not make an order under subsection (1) or (2)
unless, considering all the circumstances of the matter, it is satisfied the
remedy ordered is appropriate.

(5) If satisfied an employer has dismissed an employee for an invalid
reason, the commission may (in addition to an order under subsections (1)
and (2)) order the employer to pay the employee an amount of not more
than the monetary value of 135 penalty units.

(6) Neither section 219117 nor this section limits the commission’s power
to make an interim or interlocutory order.

(7) To avoid doubt, an order under subsection (1)(b), (2)(b) or (c), or (5)
may allow payment to be made in specified instalments.

(8) In this section—

“circumstances’, for an application aleging the dismissal was harsh,
unjust or unreasonable, includes—

(@ if raised by the employer—the viability of the employer’s
undertaking, establishment or serviceif the order were made; and

(b) thelength of the employee’ s employment with the employer.

Further ordersif employer failsto reinstate

223.(1) If an employer wilfully fails to comply with an order to reinstate
an employee, the commission may—

(a) further order the employer to pay the employee—

(i) an amount of not more than the monetary value of
50 penalty units; and

117 Section 219 (Conciliation before application heard)
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(it) an amount as remuneration for lost wages; and

(b) make further orders until the employer complies with the order
under section 222.

(2) This section does not affect another provision of this Act allowing a
proceeding to be taken against the employer.

Effect of order on leave

224. 1f the commission makes an order under section 222(2)(a),118 the
interruption to the employee’ s continuity of employment or service caused
by the dismissal must be disregarded when calculating the employee's
entitlement to annual, sick or long service leave.

Costs

225.(1) The commission may order a party to an application under
section 218119 to pay costsincurred by another party if satisfied the party—

(@) made the application frivolously, vexatiousy or without
reasonabl e cause; or

(b) caused costs to be incurred by the other party because of an
unreasonable act or omission connected with the conduct of the
application.

(2) An application for an order for costs must be made within 21 days
after—

(8 thecommission decides the application; or
(b) theapplication is discontinued or lapses.
(3) In this section—

“costs” includes legal and professional costs and disbursements and

witness expenses, whether or not the commission has certified under
section 350.120

118 Section 222 (Remedies and sanctions for unlawful dismissal)
119 Section 218 (Application to remedy unlawful dismissal)
120 Section 350 (Costs)
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PART 3—REQUIREMENTS FOR DISMISSAL

Notice of dismissal or compensation
226.(1) An employer may dismiss an employee only if the employee—
(@ hasbeen—
(i) giventhe period of notice required by subsection (4); or
(it) paid compensation; or

(b) engagesin misconduct of atype that would make it unreasonable
to require the employer to continue the employment during the
notice period.

(2) Misconduct under subsection (1)(b) includes—
(&) theft; and
(b) assault; and
(c) fraud; and
(d) other misconduct prescribed under aregulation.

(3) However, subsection (2) does not apply if the employee can show
that, in the circumstances, the conduct was not conduct that made it
unreasonable to continue the employment during the notice period.

(4) The minimum period of notice is—

(a) if the employee’ s continuous serviceis—
(i) not morethan 1 year—1 week; and
(i) morethan 1 year but not more than 3 years—2 weeks, and
(iif) morethan 3 years but not more than 5 years—3 weeks; and
(iv) morethan 5 years—4 weeks; and

(b) increased by 1 week if the employee—
(i) isover45yearsold; and

(if) hascompleted at least 2 years of continuous service with the
employer.
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(5) A regulation may prescribe matters that must be disregarded when
working out continuous service under subsection (4).

(6) The compensation must at least equal the total of the amounts the
employer would have been liable to pay the employee if the employee’s
employment had continued until the end of the required notice period.

(7) The total must be worked out on the basis of—
(@ theordinary hours worked by the employee; and

(b) theamounts payable to the employee for the hours, including (for
example) allowances, loadings and penalties; and

(c) any other amounts payable under the employee's employment
contract.

(8) A regulation may prescribe the amount that is taken to be payable, or
how to work out the amount, under an employment contract mentioned in
subsection (7)(c), to an employee whose remuneration before dismissal was
determined wholly or partly on the basis of commission or piece rates.

(9) If an employer dismisses an employee, to whom subsection (1)(a)
applies, without giving the required notice or paying the required
compensation—

(@ on an application under section 218121—the commission may
order the employer to pay the employee the compensation that the
employer was required to pay under subsection (6); or

(b) otherwise—a magistrate may order the employer to pay the
employee the compensation that the employer was required to pay
under subsection (6).

(10) An application for an order under subsection (9)(b) may be made
by—

(8 anemployee who has been dismissed; or

(b) withthe employee’ s consent—an organisation whose rules entitle
It to represent the employee’ sindustrial interests; or

(c) aninspector.

121 Section 218 (Application to remedy unlawful dismissal)
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(11) The application must be made within 6 years after the day on which
the employee is dismissed.

(12) A regulation may exclude from the operation of this section
dismissals happening in specified circumstances that rel ate to the transfer of
the employer’ s business.

Ordersgiving effect to articles 12 and 13 of Convention

227.(1) The commission may make an order giving effect to the
requirements about the dismissal of employees under—

(a) article 12 of the Termination of Employment Convention, as far
as it is relates to a severance allowance or other separation
benefits; or

(b) article 13 of the Termination of Employment Convention.

(2) When making an order giving effect to article 13, the commission
must limit the order’s application to cases where an employer decides to
dismiss at least a specified number of employees (of at least 15).

(3) An employer must not dismiss an employee in contravention of an
order under subsection (1).

(4) If an employer dismisses an employee in contravention of the order,
the commission may—

(@ make any of the orders it may make under section 222(1)
or (2);122 or

(b) order the employer to pay the employee an amount of not more
than the monetary value of 135 penalty units.

(5) The commission may make an order under this section only if it has
received an application from—

(@) anemployee; or

(b) an organisation whose rules entitle it to represent the employee’s
industrial interests,

122 Section 222 (Remedies and sanctions for unlawful dismissal)
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(6) An application for an order under subsection (4) must be made
within—
() 21 days after the dismissal takes effect; or

(b) afurther period the commission allows on an application made
during or after the 21 days.

Ordersif employer does not consult about proposed dismissals

228.(1) An employer who decides to dismiss 15 or more employees for
an economic, technological or structural reason must, as soon as practicable
after making the decision, and before dismissing any of the employees—

(@ notify each employee organisation, of which any of the
employeesis a member, of—

(i) thedismissals; and
(ii) thereasonsfor the dismissals; and
(iii) the number and categories of employees, and

(iv) the time when, or the period over which, the employer
intends to carry out the dismissals; and

(b) give each organisation an opportunity to consult with the
employer on ways to—

(i) avoid or minimise the dismissals; and
(i) minimise the adverse effects of the dismissals (for example,
by finding alternative employment).

(2) The commission may make the orders it considers appropriate to put
employees dismissed in contravention of subsection (1), and their
organisations, in the same position (as nearly as can be done) as if the
employer had—

(@) if subsection (1)(a) was contravened—informed the organisation;
and

(b) if subsection (1)(b) was contravened—given the organisation an
opportunity to consult.

(3) Subsections (1) and (2) do not apply to an organisation if the

employer could not reasonably be expected to have known (at the time of
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the decision) that the organisation’s rules entitled it to represent the industrial
interests of the dismissed employees.

(4) The commission may make an order only if it has received an
application from an employee or organisation that is to be affected by the
order.

(5) An application must be made within—
() 21 days after the dismissal takes effect; or

(b) a further period the commission allows on an application made
during or after the 21 days.

Employer must notify Commonwealth employment service of
proposed dismissals

229.(1) This section applies if an employer decides to dismiss 15 or
more employees for reasons of an economic, technological, structural or
Similar nature.

(2) The employer may dismiss the employees only if the employer, as
soon as practicable after making the decision, notifies the Commonwealth
employment service of—

(@ thedismissals; and
(b) thereasonsfor the dismissals; and
(c) the number and categories of employees, and

(d) thetime when, or the period over which, the employer intends to
carry out the dismissals.

(3) If satisfied an employer has dismissed, or proposes to dismiss, an
employee contrary to subsection (2), the commission may make either or
both of the following orders—

(@ an order imposing on the employer a penalty of not more than
16 penalty units;

(b) anorder declaring the dismissal ineffective until the employer has
complied with subsection (2).

(4) An application for an order may be made by—
(@) adismissed employee; or



s230 179 s230
Workplace Relations No. 1, 1997

(b) an organisation whose rules entitle it to represent the employee’'s
industrial interests; or

(c) aninspector.
(5) An application must be made within—
(@) 21 days after the dismissal takes effect; or

(b) afurther period the commission allows on an application made
during or after the 21 days.

(6) The commission may order that a penalty, or part of a penalty, be
paid to any person who may have made the application (other than an
officer or employee of the State or a public service officer).

(7) Any part of the penalty that is ordered to be paid to the person must
first be paid to the person.

(8) The remainder of the penalty must then be paid to the consolidated
fund.

(9) A contravention of subsection (2) is not an offence.
(20) In this section—

“Commonwealth employment service’” means the Commonwealth
department or agency whose primary responsibility is helping
unemployed people to find work.

PART 4—OTHER DISMISSALS

Employee dismissed in December, re-employed in January

230.(1) This section applies to an employee (other than a casual
employee within the meaning of the relevant industrial instrument) who—

(@) isdismissed by an employer during December; and

(b) is reeemployed by the employer before the end of the next
January; and
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(c) wasemployed by the employer for a continuous period of at least
2 weeks immediately before being dismissed.

(2) The employer must pay the employee at the ordinary rate payable to
the employee immediately before the dismissal for the Christmas Day,
Boxing Day, and New Year's Day public holidays between the dismissal
and the re-employment.

(3) In this section—
“dismiss’ includes stand-down.

Permissible stand-down of employee

231.(1) An employer may stand-down an employee without pay on a
day, or for part of a day, when the employee can not be usefully employed
because of something that happened—

(@ for which the employer is not responsible; or
(b) over which the employer has no control.

(2) This section applies despite another provision of this Act or an
industria instrument.

(3) This section does not apply to an apprentice or trainee.

PART 5—PROTECTION OF INJURED EMPLOYEES

Definitionsfor pt 5
232. In this part—
“dismiss’ an injured employee includes a case where—

(@ an unreasonable employment condition designed to make the
employee |eave the employment is imposed on the employee; and

(b) the employee |leaves the employment.
“injured employee” means an employee who receives an injury.
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“injury” means an injury within the meaning of the Workers
Compensation Act 1990 or WorkCover Queensand Act 1996 for
which workers compensation is payable under that Act.

Wagesto be paid for the day employeeinjured

233.(1) Aninjured employee is entitled to be paid full wages for the day
when the injury happens.

(2) Subsection (1) applies despite an industrial instrument or
employment contract.

Reinstatement of injured employees

234.(1) This section appliesif an injured employee is dismissed because
of unfitness for employment in a position because of the injury.

(2) The employee may apply to the employer, within 21 days after the
dismissal, for reinstatement to the employee’ s former position.

(3) The employee must give the employer a doctor’s certificate that
certifies the employee isfit for employment in the former position.

(4) If the employer fails to immediately reinstate the employee, the
following persons may apply to the commission for areinstatement order—

(@ theemployeg;
(b) an employee organisation of which the employee is a member,
with the employee’ s consent.

(5) If the commission is satisfied the employee is fit for employment in
the former position, the commission may order the employer to reinstate the
employee.

(6) The order may specify terms of reinstatement, including, for
example, the day the reinstatement is to take effect.

(7) The commission may order reinstatement even if the employee
applied to the employer to be reinstated more than 21 days after the
dismissal, if the commission considers it would be appropriate in the
circumstances.

(8) In this section—
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“former position” of an injured employee means, a the employee's
option—

(a) the position from which the injured employee was dismissed; or

(b) if the employee was transferred to a less advantageous position
before dismissal—the position held by the employee when the
employee became unfit for employment.

Dismissal an offencein certain cases

235.(1) An employer must not dismiss an injured employee, within
3 months after the employee becomes unfit, solely or mainly because the
employeeis not fit for employment in a position because of the injury.

Maximum penalty—40 penalty units.

(2) This section applies to a dismissal after the commencement of this
section even if the employee became unfit before the commencement.

Preservation of employee srights

236.(1) This part does not affect another right of a dismissed employee
under an Act or law.

(2) This part can not be affected by a contract or agreement.

PART 6—GENERAL

Chapter doesnot limit other rights

237. This chapter does not limit a right a person or organisation may
otherwise have to—

() appeal against adismissal; or
(b) haveanindustria instrument or order about a dismissal made.
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Inconsistent instruments and orders

238. An industrial instrument or order that is inconsistent with an order
under this chapter does not apply to the extent the inconsistency
detrimentally affects the rights of employees concerned.

CHAPTER 6—INDUSTRIAL DISPUTES

PART 1—NOTICE OF INDUSTRIAL DISPUTE

Notice of industrial dispute
239.(1) Subsection (2) appliesif an industrial dispute—
() exists between—
(i) anemployer organisation or employer; and
(if) an employee organisation or employee; and

(b) remains unresolved after the parties have genuinely attempted to
settle the dispute.

(2) Each party to the dispute must immediately give notice of the dispute
to—

(@) if thedispute exists within the city of Brisbane—the registrar; or
(b) elsawhere—theregistrar or nearest magistrate.
(3) The notice—

(@) may be given by letter, telex, fax, electronic mail, or other means
of written communication; and

(b) must state—
(i) thenames of the parties to the dispute; and
(if) the place where the dispute exists; and
(iii) the subject matter of the dispute.
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(4) If the Minister isaware an industrial dispute exists, the Minister may
notify acommissioner or the registrar of the dispute.

PART 2—ACTION FOR SETTLING INDUSTRIAL
DISPUTES

Action on industrial dispute
240.(1) This section appliesif—

(@ notice of a dispute has been given by a party under
section 239(2);123 or

(b) notice of a dispute has been given by the Minister under
section 239(4) and a commissioner considers it is in the public
Interest to take action under this section; or

(c) whether or not a notice has been given under section 239—a
commissioner considers it isin the public interest to take action
under this section.

(2) A commissioner may take the steps the commissioner considers
appropriate for the prevention or prompt settlement of the dispute, by—

(& conciliation in thefirst instance; and

(b) if the commissioner considers conciliation has failed and the
parties are unlikely to resolve the dispute—arbitration.

(3) Without limiting subsection (2), the commissioner may—
(@ make orders, or give directions, of an interlocutory nature; or
(b) remit the dispute, or part of it, to amagistrate for—
(i) hearing and decision; or

(if) theexercise of the magistrate’ s powers under thisAct for the
prevention or prompt settlement of the dispute; or

123 Section 239 (Notice of industrial dispute)
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(c) exercisethe commission’s powers under section 291124 (whether
or not application under that section has been made) to order an
interim injunction; or

(d) make another order or exercise another power the commissioner
considers appropriate for the prevention or prompt settlement of
the dispute.

(4) A magistrate who receives a notice under section 239(2)—

(@ must immediately notify the registrar of the particulars stated in
the notice and, if the magistrate considers it appropriate, call a
compulsory conference under section 243;125 and

(b) if the parties agree—must immediately hear and decide the
dispute or exercise the magistrate’ s powers for the prevention or
prompt settlement of the dispute; and

(c) may or, if directed by the commission to do so, must remit the
dispute to the commission at any stage of a proceeding for the
dispute; and

(d) must keep the registrar informed of the progress and outcome of
aproceeding for the dispute.

(5) A magistrate to whom a matter is remitted by a commissioner—

(@ must immediately hear and decide the dispute or exercise the
magistrate’s powers for the prevention or prompt settlement of
the dispute; and

(b) may, or, if directed by the commissioner to do so, must remit the
dispute to the commissioner at any stage of a proceeding for the
dispute; and

(c) must keep the commissioner informed of the progress and
outcome of a proceeding for the dispute.

(6) For a proceeding for the dispute—

(@) the commissioner or magistrate may name a party to the dispute
as having carriage of the proceeding; and

124 Section 291 (Power to grant injunctions)
125 Section 243 (Compulsory conference)
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(b) the party named has the carriage of the proceeding accordingly.

(7) This section does not affect the operation of an industrial instrument
that—

(@ imposes a duty on a party to the instrument in relation to
industrial disputes; or

(b) confersapower or imposes aduty on a magistrate.

Recommendation by consent
241.(1) This section appliesif—

(@ the commission is exercising powers of conciliation for a
particular dispute; and

(b) al the parties ask the commission to conduct a hearing and make
recommendations about particular aspects of the dispute on which
they are unable to reach agreement (which may be all aspects of
the dispute); and

(c) thecommission issatisfied that all parties—

(i) have made a genuine attempt to agree about those aspects of
the dispute; and

(i) have agreed to comply with the commission’s
recommendation.

(2) The commission must conduct a hearing and make recommendations
about those aspects of the dispute.

(3) This section does not prevent the commission from making
recommendations in other circumstances.

Mediation by commissioner or magistrate

242. A commissioner or magistrate may act as mediator in an industrial
cause, whether or not it is within the jurisdiction of the commission or a
magistrate—

(8 ontherequest of the parties directly involved in the cause; or
(b) if it appears mediation isdesirablein the public interest.
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Compulsory conference

243.(1) This section appliesif acommissioner or magistrate taking action
under section 240126 considers that holding a conference is desirable to
prevent or settle the industrial dispute.

(2) The commissioner or magistrate may summons a person to attend a
conference at a stated time and place.

(3) A person may be summoned even though not directly involved in the
dispute, if the commissioner or magistrate considers the person’s presence
would be conducive to the prevention or prompt settlement of the dispute.

(4) A person summoned must—
(@) attend the conference at the stated time and place; and

(b) continue to attend as directed by the presiding commissioner or
magistrate.

Maximum penalty—40 penalty units.

(5) The person is entitled to be paid by the State an amount certified by
the commissioner or magistrate as reasonable compensation for the
person’ s expenses and loss of time.

(6) At the discretion of the commissioner or magistrate, a conference
may be held—

(@ inpublicor private; or
(b) partly in public and partly in private.

PART 3—BALLOTS

Secret ballot on strike action
244.(1) This section appliesif—
(a) astrike happens; or

126 Section 240 (Action on industrial dispute)
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(b) the commission, or a person applying to the commission,
considers astrike islikely to happen.

(2) The commission may act under subsection (4)—
(&) of itsown initiative; or
(b) on application by an employer or employer organisation; or

(c) onapplication by or on behalf of 5% of the employees engaged in
or on the calling, enterprise, establishment or project concerned,
or by 250 of the employees, whichever is less, but being, in any
case, at least 4.

(3) The commission must act under subsection (4)—
(@) on application by an employee organisation; or
(b) if directed by the Minister.

(4) To find out the number of employees or members who favour the
strike, the commission may direct the registrar or a magistrate to conduct a
secret ballot127 of —

(@) the employees engaged in or on the calling, enterprise,
establishment or project concerned; or

(b) the members of an employee organisation engaged in or on the
calling, enterprise, establishment or project concerned.

(5) Theregistrar or magistrate must publish the result of the secret ballot
in anewspaper circulating in the locality concerned.

Effect of ballot adverseto strike
245.(1) Subsection (2) appliesif—
(8 when asecret ballot was conducted under section 244(4)128—

(i) astrikeexists, or

127 See section 301 (Conducting a secret ballot) for the way a secret ballot is
conducted.

128 Section 244 (Secret ballot on strike action)



s 246 189 s 246
Workplace Relations No. 1, 1997

(it) astrike appeared likely to happen, and happens for the same
Issue within 1 month after the ballot result is published under
section 244(5); and

(b) the ballot shows that a magjority of employees or members who
voted in the ballot is not in favour of the strike.

(2) Theregistrar or magistrate who conducted the ballot must advertise a
date (the* end date” ), not more than 7 days after the date of publication, on
or before which the employees or members who are on strike must
discontinue the strike.

(3) The advertisement—
(@) must bein anewspaper circulating in the locality concerned; and

(b) may be included in the advertisement published under
section 244(5).

(4) The employees or members must discontinue the strike on or before
the end date.

(5) An employee or member who does not is taken to have terminated,
from the end date, the employment in which the employee or member was
engaged when the strike commenced, unless the employee or member has a
reasonable excuse.

(6) Disagreement by a person with the result of the ballot is not a
reasonable excuse.

PART 4—INDUSTRIAL ACTION

Nonparticipation in industrial action

246.(1) An employee organisation or someone else (whether or not an
officer, employee or member of the organisation) must not—

(a) incite, advise or encourage a person to act to the prejudice of an
employee who did not take part in a strike; or

(b) impose or threaten to impose a penalty, forfeiture or disability on
an employee, or member of an employee organisation, because
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the employee or member did not take part in a strike.
Maximum penalty—40 penalty units.

(2) An employer organisation or someone else (whether or not an officer,
employee or member of the organisation) must not—

(@) incite, advise or encourage a person to act to the prejudice of an
employer who did not take part in alockout; or

(b) impose or threaten to impose a penalty, forfeiture or disability on
an employer, or member of an employer organisation, because
the employer or member did not take part in alockout.

Maximum penalty—40 penalty units.

(3) If, in aproceeding for an offence under subsection (1)(b) or (2)(b), it
is proved that an imposition or threat was made on or to a person who did
not take part in a strike or lockout, it is to be presumed that the reason for
the imposition or threat is the failure to take part, unless the contrary is
proved.

Indemnity against agent’s unauthorised actions

247. An organisation or association of personsis not liable for anything
said or done by its agent, during or in connection with industrial action, if—

(@) the agent acted without the knowledge of the governing body of
the organisation or association; and

(b) the governing body could not, by the exercise of reasonable
diligence, have prevented the action.

Paymentsfor strikes

248.(1) An employer must not pay an employee for a period when the
employee engagesin astrike.

(2) An employee must not accept a payment from an employer who, by
making the payment, contravenes subsection (1).129

129 See section 249 for the orders the commission may make for a contravention of
this section.
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(3) An employee must not—

(@) make aclaim for an employer to pay the employee for a period
when the employee engages in a strike; or

(b) organiseor engage in, or threaten to organise or engagein, astrike
against an employer with intent to coerce the employer to make
the payment.

(4) An employee organisation, or an officer, member or employee of the
organisation, must not—

(@ make aclaim for an employer to pay an employee for a period
when the employee engages in a strike; or

(b) organiseor engagein, or threaten to organise or engagein, astrike
against an employer with intent to coerce the employer to make
the payment.

(5) For subsection (4), action is taken to have been done by an
organisation if it is done by—

() the organisation’s management committee; or

(b) an officer, employee or agent of the organisation acting in that
capacity; or

(c) amember or group of members of the organisation acting under
the organisation’srules; or

(d) a member of the organisation, who performs the function of
dealing with an employer on behalf of the member and other
members of the organisation, acting in that capacity.

(6) Subsection (5)(c) and (d) does not apply if any of the following
persons has taken reasonable steps to prevent the action—

(@) the organisation’s management committee;
(b) aperson authorised by the committee;
(c) anofficer of the organisation.
(7) A contravention of subsection (3) or (4) isnot an offence.130

130 See section 249 for the orders the commission may make for a contravention of
this section.
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(8) In this section—

“strike” does not include the failure to perform work in excess of that
required under arelevant industrial instrument, industrial agreement or
EFA.

Ordersthe commission may make

249.(1) An application may be made to the commission for orders under
this section for a contravention of section 248.131

(2) The application may be made by—
(@ theMinister; or
(b) apersonwho has aninterest in the matter; or
(c) for acontravention of section 248(3) or (4)—the employer; or
(d) someone else prescribed under aregulation.

(3) A regulation prescribing persons for subsection (2)(d) may limit its
application to stated circumstances.

(4) The commission may, if it considers it appropriate in al the
circumstances, make 1 or more of the following orders—

(@) an order imposing on a person who contravenes section 248 a
penalty of not more than 135 penalty units;

(b) an order requiring a person who contravenes section 248(3) or (4)
to pay an employer compensation of the amount the commission
considers appropriate;

(¢) an injunction (including an interim injunction), and any other
order, the commission considers necessary to stop the
contravention or remedy its effects;

(d) another consequential order.

(5) The commission must not make an order requiring compensation to
be pad to an employer who contravenes section 248(1) for the
contravention.

131 Section 248 (Payments for strikes)
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Commission not to deal with claimsfor paymentsfor strikes

250.(1) The commission can not deal with a claim for the making of a

payment to employees for a period when the employees engage in a strike
within the meaning of section 248.132

(2) Subsection (1) appliesto aclaim for a period before or after—
(@ themaking of the claim; or

(b) the commencement of this section.

Right to refuse to work if imminent health or safety risk

251. Nothing in this Act prevents an employee from refusing to perform
work if—

(@) the refusa is based on a reasonable concern by the employee
about an imminent risk to his or her health or safety; and

(b) the employee does not unreasonably contravene adirection of his
or her employer to perform other available work (whether at the
same or another workplace) that is safe and appropriate for the
employee to perform.

132 Section 248 (Payments for strikes)



s 252 194 s254
Workplace Relations No. 1, 1997

CHAPTER 7—INDUSTRIAL TRIBUNALSAND
REGISTRAR

PART 1—INDUSTRIAL COURT

Division 1—Industrial Court continued

Continuance

252. The Industrial Court (the “court”), as formerly established as a
superior court of record in Queensland, is continued in existence.

Division 2—President

Appointment of president

253.(1) The Governor in Council may, by industrial gazette notice,
appoint a Supreme Court judge as president of the court.

(2) The president is appointed for the term specified in the notice.

(3) The president has, in addition to the president’s judicial functions,
overal administrative control of the commission and the registrar’ s office.

When president holds office
254.(1) The president holds office until—
(@) the president’sterm of appointment ends; or
(b) the president turns 70; or
(c) the president stops being a Supreme Court judge.

(2) However, if the president stops holding office while hearing a matter,
the Governor in Council may, without reappointing the person as president,
continue the person in office for the time necessary to enable the hearing to
be completed.
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(3) The person continued in office may exercise the jurisdiction and
powers of the court necessary or convenient for the hearing to be compl eted.

Acting president

255.(1) This section appliesif the president temporarily can not perform
the functions of office.

(2) The Governor in Council may, by industrial gazette notice, appoint a
person who is qualified to be appointed as a Supreme Court judge to act as
president.

(3 The person, if not a Supreme Court judge, is entitled to the
remuneration payable to a Supreme Court judge while acting as president.

(4) A person who has acted as president may attend sittings of the court
for the purpose of giving a decision in, or otherwise completing, a
proceeding that was heard by the person while the person was acting as
president.

(5) A decision given under subsection (4) is taken to be the president’s
decision in the proceeding.

Division 3—Jurisdiction and powers of the court

Constitution of court
256.(1) The court is constituted by the president sitting alone.

(2) A Full Industrial Court (“full court™) is constituted by the president
and 2 or more commissioners sitting together.

President’sjurisdiction
257. Unless otherwise required by this or another Act, the president
gitting alone has all the jurisdiction and powers of the court.

Court’sjurisdiction
258.(1) The court has jurisdiction—
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(@ toperformall functions and exercise all powers prescribed for the
court by this or another Act; and

(b)

(©

to hear and decide the following matters—

(i)
(i)
(iii)

(iv)

(v)

(vi)

cases stated to it by the commission;
appeals from decisions of the commission;

appeals from an industrial magistrate’'s decision in a
proceeding for—

(A) an offence against this Act; or

(B) recovery of damages, or other amounts, under this Act
or under an industrial instrument or a permit;

proceedings for cancelling or suspending registration of an
organisation;

appeals from decisions of, and references by, the registrar on
matters of law or procedure;

a proceeding for an offence against this Act, other than an
offence for which jurisdiction is expressly conferred on a
magistrate;

(vii) a proceeding for an offence under section 243, 440, 443

or 456;133 and

to punish contempts of the court; and

(d) to exercise the jurisdiction and powers of the Supreme Court to
ensure, by prerogative order or other appropriate process, that the
commission and magistrates—

(i)
(i)

exercise ther jurisdictions according to law; and
do not exceed their jurisdictions.

(2) A matter mentioned in subsection (1)(b)(iv), (vi) or (vii) must be
heard and decided by afull court.

(3) In a proceeding, the court may—

133 Section

243 (Compulsory conference), 440 (Contempt by witness),
443 (Obstructing officers) or 456 (Confidential material tendered in evidence)



s 259 197 s 260
Workplace Relations No. 1, 1997

(@) make the decisions it considers appropriate, irrespective of
specific relief clamed or applied for by a party; and

(b) give directions about the hearing of a matter within the court’s
jurisdiction.
(4) The exercise of the court’s jurisdiction for persons under 21 yearsis
subject to the Vocational Education, Training and Employment Act 1991.

(5) A provision of this or another Act does not limit, by implication, the
court’sjurisdiction.

Court’sjurisdiction isexclusive
259.(1) The court’ s decision—
(@ isfinal and conclusive; and
(b) can not beimpeached for informality or want of form; and

(c) can not be appealed against, reviewed, quashed or invalidated in
another court.

(2) The court’sjurisdiction is exclusive of another court’s jurisdiction and
an injunction or prerogative order can not be issued, granted or made in
relation to a proceeding in the court within its jurisdiction.

(3) Subsection (1) is subject to section 359.134

Binding nature of court’sinterpretation

260. The court’s interpretation of a provision of this Act, an industrial
instrument or a permit isfinal and conclusive and binds—

(@ thecommission; and
(b) magistrates, and

(c) organisations and persons who are subject to this Act, or bound
by the industrial instrument or permit.

134 Section 359 (Appeal from court to Court of Appeal)
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Court may refuse to proceed

261.(1) This section appliesif a proceeding before the court relates to an
industrial instrument that exists or is sought in the proceeding.

(2) The court may refuse to hear and decide the proceeding if any of the
employees who are, or would be, bound by the instrument are—

(& involvedinanindustria dispute; or
(b) contravening—

(i) this Act, a decison, or a recommendation under
section 241,135 or

(ii) thelndustrial Organisations Act 1997.

(3) Subsection (2) applies whether or not the employees are employees
whose employment may be affected by the decision of the proceeding.

Decision of full industrial court

262.(1) In a proceeding in the full court, the court’s decision is the
decision of the mgjority of its members.

(2) However, the president’ s opinion is taken to be the decision of the full
court if—

() thequestion to be decided is about—
(i) thecourt’sjurisdiction; or

(i1) theinterpretation of aprovision of thisor another Act, or of a
law, industrial instrument or permit; or

(b) itsmembers are evenly divided on the question to be decided.

Division 4—President’s annual report

President’sannual report
263.(1) As soon as practicable after the end of each financia year, the

135 Section 241 (Recommendation by consent)
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president must prepare and give to the Minister areport for the year on—
(@) theoperation of thisAct; and

(b) inparticular, the working of the court, commission and registrar’s
office.

(2) The Minister must table a copy of the report in the Legidative
Assembly within 14 sitting days after the Minister receivesit.

Division 5—President’ s advisory council

Establishment of advisory council

264.(1) The president’s advisory council (the “advisory council™) is to
be established.

(2) The advisory council isto be made up of a maximum of 9 members,
(3) The advisory council consists of—

(@ thepresident; and

(b) the chief commissioner; and

(c) thechief executive, and

(d) employers, or officers or employees of employer organisations;
and

(e) employees, or officers or employees of employee organisations;
and

(f) persons who have knowledge of, or experience in, industrial
relations.

(4) The members mentioned in subsection (3)(d) to (f) (the “appointed
members’) are to be appointed by the Minister after consultation with the
president.

Term of office

265.(1) The appointment of a member is for the term (not longer than
3 years) stated in the notice of the member’ s appointment.
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(2) An appointed member may resign the appointment at any time, by
signed notice given to the Minister.

Remuneration of appointed members

266. An appointed member is entitled to the allowances and reasonable
expenses approved by the Minister.

Functions of advisory council
267. The advisory council’ s functions are—

(@) to discuss matters relating to the efficiency and effectiveness of
the commission; and

(b) toadvisethe president in relation to those matters.

M eetings of advisory council
268. Mestings of the advisory council are to be—
(@) cdled by the president; and
(b) held when the president decides, but at least 3 times ayear.

PART 2—INDUSTRIAL RELATIONS COMMISSION

Division 1—Continuance, composition and constitution

Continuance

269. The Queendand Industrial Relations Commission (the
“commission”), as formerly established as a court of record, is continued in
existence.
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Composition

270.(1) The commission consists of the following members of the
commission—

(@) a least 6 industrial commissioners (“commissioners’), 1 of
whom is the chief industrial commissioner (the *“chief
commissioner”);

(b) atleast 1 enterprise commissioner.

(2) The commission’s jurisdiction, or existence, is not affected by a
vacancy in any office of the commission.

Constitution

271.(1) The commission is constituted by a member sitting alone to
exercise the commission’ sjurisdiction.

(2) A full bench of the commission (“full bench”) is constituted by 3 or
more commissioners sitting together.

(3) More than 1 full bench or commission may sit at the same time.

Division 2—Members of the commission

Appointment of members
272.(1) The Governor in Council may appoint a person—
(d) asacommissioner—by commission; or
(b) asan enterprise commissioner—

(i) if the person is not aready a commissioner—by
commission; or

(it) if the person is aready a commissioner—by gazette notice.
(2) The appointment is for—
(@) for aperson appointed by commission—
(i) initidly—aterm of 7 years; and

(if) after theinitial term—further terms of not more than 7 years
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each; or

(b) for a person who holds a commission and is subsequently
appointed by gazette notice—aterm not longer than the remainder
of the term of appointment under the commission.

When member holds office
273.(1) A member holds office until—
(@ the member’sterm of appointment ends; or
(b) the member turns 70; or
(c) the member resigns by signed notice given to the Governor; or

(d) the member stops being a member because of section 276(2);136
or

(e) the member isremoved from office under section 277.137
(2) However, if a member stops holding office because of
subsection (1)(a) or (b) while investigating or hearing a matter, the
Governor in Council may, without reappointing the person as a member,

continue the person in office for the time necessary to enable the
investigation or hearing to be completed.

(3) The person continued in office may exercise the jurisdiction and
powers of the commission constituted by a member of the commission.

Acting chief commissioner

274.(1) This section applies if the chief commissioner temporarily can
not perform the functions of the office.

(2) The president may nominate another commissioner to perform the
chief commissioner’s functions.

136 Section 276 (Restrictions etc. on appointment)
137 Section 277 (Removal of members from office)
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Acting members

275. The Governor in Council may, by industrial gazette notice, appoint a
person to be an acting member of the commission.

Restrictions etc. on appointment

276.(1) The following persons can not be appointed as members of the
commission—

(@ amember of the Executive Council or Legidative Assembly;
(b) aperson who—
(i) actsasdirector of acorporation engaged in acalling; or

(if) acts as auditor of a corporation engaged in a calling or of a
business; or

(ilf) participates in any capacity in the management of a
corporation engaged in acaling; or

(iv) participatesin any capacity in the management of a business.
(2) A person stops being a member on becoming—
(@ amember of the Executive Council or Legidative Assembly; or

(b) a person mentioned in subsection (1)(b), other than with the
Minister’ s written approval.

Removal of member s from office

277.(1) The Governor may remove a member appointed by commission
for incapacity or misbehaviour on an address of the Legidative Assembly.

(2) If a member holds a commission and a subsequent appointment by
gazette notice, the Governor in Council may end the subsequent
appointment at any time by gazette notice.

Administrative responsibilities of chief commissioner

278.(1) The chief commissioner, subject to the president’'s overal
administrative control of the commission, must—
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(@ administer the commission; and
(b) organise and alocate the work of the commission.
(2) In doing so, the chief commissioner must—

() strive to ensure the expeditious resolution of matters before the
commission; and

(b) consider ways of enhancing the efficiency and effectiveness of the
commission; and

(c) consider the needs of the users of the commission’s services and
the desirability of providing aquality serviceto users.

(3) The chief commissioner must regularly consult with the president
about the matters mentioned in subsection (2).

(4) A member of the commission must comply with a direction of the
president or chief commissioner about—

(@) the administration of the commission; and
(b) the organisation and allocation of the commission’s work.

Division 3—The commission

Commission’sjurisdiction
279.(1) The commission hasjurisdiction to hear and decide the following
matters—

(@ al questions of law or fact brought before it or that it considers
expedient to hear and decide for the regulation of acaling;

(b) al questions—
(i) arising out of an industrial matter; or

(i) involving the determination of the rights and duties of a
person in relation to an industrial matter; or

(iii) it considers expedient to hear and decide about an industrial
matter;
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(c) an industria dispute, referred to the commission by a
commissioner who has held a conference under this Act at which
no agreement has been reached;

(d) al appeals properly madeto it under this or another Act;
(e) dal matters committed to the commission by this or another Act.
(2) The commission has jurisdiction to regulate a calling by an award—

(&) on application by an organisation, an employer, or 20 employees
(who are not members of an employee organisation and not
covered by an award) inacaling; or

(b) on application by the Minister; or
(c) of itsowninitiative.

(3) The commission has jurisdiction to hold an inquiry into or about an
industrial matter and to report the result of the inquiry, and make
recommendations, to the Minister—

(&) on application by an interested person; or
(b) by direction of the Minister; or
(c) of itsowninitiative.

(4) The commission has jurisdiction to consolidate into 1 award all
awards binding or affecting an employer or class of employer in a caling,
or the members of an organisation employed by the same employer or class
of employer—

(&) on application by an organisation or an employer; or
(b) by direction of the Minister.

(5) When exercising its jurisdiction under subsection (4), the
commission may make the amendments of the award it considers expedient
to make to effect the consolidation.

(6) No provision of this or another Act limits, by implication, the
commission’sjurisdiction.

(7) In this section—
“class’ includes a section of aclass.
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Commission to take account of Anti-Discrimination Act

280. In exercising its jurisdiction, the commission must take account of
the Anti-Discrimination Act 1991 relating to discrimination in relation to
employment.

Commission’sjurisdiction isexclusive

281. The original and appellate jurisdiction conferred on the commission
by this Act is exclusive of the jurisdiction of the Supreme Court or another
court or tribunal, unless otherwise prescribed under this Act.

Commission may refuse to proceed

282.(1) This section applies if a proceeding before the commission
relates to an industrial instrument that exists or is sought in the proceeding.

(2) The commission may refuse to hear and decide the proceeding if any
of the employees who are, or would be, bound by the instrument are—

(@ involvedinanindustria dispute; or
(b) contravening—

(i) this Act, a decision, or a recommendation under
section 241,138 or

(if) thelndustrial Organisations Act 1997.

(3) Subsection (2) applies whether or not the employees are employees
whose employment may be affected by the decision of the proceeding.

Chief commissioner to consider efficienciesthat may be achieved by
allocating mattersto dual commissioners

283. When administering the commission and organising and allocating
its work,139 the chief commissioner must consider—

138 Section 241 (Recommendation by consent)

139 Administrative responsibility for administering the commission and organising
and allocating the commission’s work rests with the chief commissioner (see
section 284], subject to the president’s overall control (see section 253(2)).
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(@) theimproved efficiency of the commission; and

(b) in particular, the improved cooperation between the commission
and the Australian commission;

that may be achieved by the commission’s functions and powers being
performed and exercised, for a particular matter, by adual commissioner.

Reallocation of commission’swork

284. In organising and alocating the commission’s work, the chief
commissioner may reallocate the matter of a proceeding before a
commission constituted by 1 or more of the members to a commission
congtituted by—

(@) the same member or members together with another member or
other members; or

(b) adifferent member or different members.

Commission may continueto hear reallocated wor k without
re-hearing evidence

285. The commission to which the matter is reallocated may continue to
hear and decide the matter, without re-hearing evidence given before the
reallocation.

Decision of full bench

286. In a proceeding before a full bench, the commission’s decision is
the decision of the magjority of its members.

Division 4—Commission’s functions

Commission’ s functions
287. The commission’ s functions include—

() establishing and maintaining—
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(b)
(©)
(d)
(€)

(f)
(9)

(h)
(i)

()

(i) an effective award safety net of fair minimum wages and
conditions; and

(i) asystem of non-discriminatory awards based on alowable
award matters; and

supervising the bargaining of agreements; and
certifying agreements; and
approving workplace agreements; and

resolving disputes by conciliation of industrial matters and, if
necessary, by arbitration or making an order; and

making awards on allowable award matters; and
resolving disputes in the negotiation of agreements—
(i) by conciliation; and

(ii) if the parties agree to abide by a recommendation—by
recommendation; and

(i) by supervising protected bargaining periods; and

resolving disputes that threaten to harm the community or the
economy by conciliation and, if necessary, by arbitration; and

resolving disputes over union coverage by making representation
orders; and

dealing with claimsrelating to dismissals.

Per for mance of commission’s functions

288.(1) The commission must perform its functions—

(@

(b)

under a provision of this Act in away that furthers the objects of
this Act relevant to the provision; and

in away that avoids unnecessary technicalities and facilitates the
fair and practical conduct of proceedings under this Act.
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(2) To remove doubt, a reference in this Act to the commission
performing afunction, other than a function under chapter 2, part 2,140 does
not include a reference to the commission constituted by an enterprise
commissioner.

Division 5—Powers of commission

General powers
289.(1) In a proceeding, the commission may—

(@) make adecision it considers appropriate, irrespective of specific
relief claimed or applied for by a party; and
(b) give directions about the hearing of a matter within the
commission’sjurisdiction.
(2) In a proceeding, the commission may, by order or direction, do
anything it is allowed to do by this Act.

(3) The commission may, by genera order or for a particular case,
delegate to magistrates generally, a particular magistrate, or the registrar—

(@ theworking out of adecision of the commission; or
(b) afunction relating to the decision, including, for example—
(i) themaking of orders; or
(ii) thegiving of directions; or
(iii) the preparation of rosters and schedules; or
(iv) asimilar function it considers appropriate.

(4) A full bench may, to assist it in the appropriate determination of a
proceeding—

() refer the whole or part of a question or matter before it to a
commissioner—

(i) forinvestigation and report to the full bench; or
(if) for the other action it decides;

140 Chapter 2, part 2 (Queensland workplace agreements)
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(b) direct 1 or more of its members to carry out a specified
Investigation or inspection and to report on it to the full bench.

(5) A commissioner to whom areference is made or a direction is given
must comply with the reference or direction.

Power to amend or void contracts

290.(1) The commission may amend or declare void (wholly or partly) a
contract if it considers—

(@) thecontract—

(i) isacontract of services that is not covered by an industrial
instrument; or

(if) isacontract for services that is designed to, or does, avoid
the provisions of an industria instrument; and

(b) the contract’s conditions are harsh, unconscionable or unfair.

(2) The commission may make an order it considers appropriate about
payment of money for a contract amended or declared void.

(3) A proceeding under this section may be instituted by—
(@) the party required under the contract to provide services; or
(b) aninspector, for the party.

(4) In this section—

“condition” of a contract means a condition about the way services under
the contract are to be provided or remunerated.

“contract” includes—
(@) anarrangement; and
(b) acollatera arrangement relating to a contract or arrangement.

“industrial instrument” includes an award or agreement made under the
Commonwealth Act.

Power to grant injunctions

291.(1) The commission may, on application, grant the injunctive order it
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considers appropriate—

(@) to compel compliance with an industrial instrument, a permit or
an industrial Act; or

(b) to restrain a contravention, or continuance of a contravention, of
an industria instrument, a permit or an industrial Act.

(2) An application may be made by—
(@) aparty toindustrial action or an industrial dispute; or

(b) apersonwhois, or islikely to be, directly affected by industrial
action or an industrial dispute; or

(c) theregistrar; or
(d) the employment advocate; or
(e) aninspector.

(3) An application by an organisation must be under the organisation’s
seal and signed by the organisations president and secretary.

(4) The commission may direct the injunctive order to—
() the officers or members of an organisation generally; or
(b) particular officers or members of an organisation; or
(c) aparticular employer; or
(d) aparticular employee.

(5) The commission’s jurisdiction for an injunctive order may be
exercised in chambers, but an order granted by the commission in chambers
may be discharged by afull bench on the application of —

(@) aparty to the relevant instrument; or
(b) aperson affected by the order.

(6) A person to whom the order is directed must comply with the order
after the person has received notice of it.

(7) The commission may decide the form of the notice and the way it is
to be served.

(8) Without limiting subsection (7), the commission may order
substituted service of the notice by advertisement or otherwise.



s$292 212 s$292
Workplace Relations No. 1, 1997

(9) If the officers or members, or a substantial number of the officers or
members, of an organisation to whom an injunctive order is directed,
contravene the order, the organisation and every officer of the organisation
is taken to have contravened the order.

(10) It is a defence to a prosecution for an offence under subsection (9)
for the organisation or officer to prove that it, or the officer, took all
reasonabl e steps to ensure the officers or members complied with the order.

(11) The commission can not grant an injunctive order for a proposed
contravention of section 217, 226, 227, 228 or 229.141

(12) In this section—

“injunctive order” means an order in the nature of a mandatory or
restrictive injunction.

“organisation” includes a branch of the organisation.

Power todirect or order in relation to industrial action

292.(1) If it considers it appropriate in relation to industrial action,
whether actual, threatened, or apprehended, the commission may—

(@) direct theindustria action to stop or not happen; or
(b) give the other directions or make the orders it considers
appropriate.

(2) The powers conferred on the commission by subsection (1) are in
addition to, and not in derogation of, the powers conferred on it by the rest
of this Act.

(3) A person or organisation to whom an order under subsection (1)
applies must comply with the order.142

141 Section 217 (When dismissal is unlawful), 226 (Notice of dismissal or
compensation), 227 (Orders giving effect to articles 12 and 13 of Convention),
228 (Orders if employer does not consult about proposed dismissals) or
229 (Employer must notify Commonweath employment service of proposed
dismissals)

142 For contravention of the order, see section 351 (Enforcing commission’s orders).
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Ordersabout representation rights of employee organisations

293.(1) A full bench may, on application by an organisation, an employer
or the Minister, make the following orders about a demarcation dispute—

(@ an order that an employee organisation has the right, to the
exclusion of another organisation, to represent a particular group
of employees who are €ligible for membership of the
organisation;

(b) an order that an employee organisation that does not have the right
to represent a particular group of employees hastheright;

(c) anorder that an employee organisation does not have the right to
represent a particular group of employees who are eligible for
membership of the organisation.

(2) The full bench may make an order only if—

(@) thefull bench considersaconciliation proceeding would not assist
the prevention or settlement of the dispute; or

(b) aconciliation proceeding in relation to the dispute is completed,
but the dispute has not been fully settled.

(3) The full bench may make an order only if satisfied—

(& theconduct, or threatened conduct, of an organisation to which the
order would relate, or of an officer, member or employee of the
organisation is—

(i) preventing, obstructing or restricting the performance of
work; or

(i) harming an employer’s business; or
(b) the consequences mentioned in paragraph (a)—

(i) havestopped, but arelikely to recur asaresult of the conduct
or threatened conduct; or

(i) are imminent as a result of the conduct or threatened
conduct.

(4) In considering whether to make an order, the full bench must
consider—

(@) thewishesof employeeswho are affected by the dispute; and
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(b) theeffect of an order on the operations (including operating costs,
work practices, efficiency and productivity) of an employer who
Is—

(i) aparty tothe dispute; or

(i) amember of an organisation that is a party to the dispute;
and

(c) anagreement or understanding that the full bench becomes aware
of that deals with an employee organisation’ s right to represent a
particular group of employees; and

(d) the consequences of not making an order for an employer,
employees or organisation involved in the dispute; and

(e) another order made by the commission, relating to another
demarcation dispute involving the organisation to which the order
would relate, that the commission considers relevant.143

(5) An order may be subject to conditions.

(6) An organisation to which an order applies must comply with the
order.144

(7) The full bench may, on application by the Minister or a person or
organisation affected by an order, make the further order it considers
appropriate to ensure compliance with the order.

(8) In this section—

“right to represent” a particular group of employees means the right to
represent the industrial interests of the particular group of employees.

Proceduresfor reopening

294.(1) A proceeding may be reopened, on application by a person under
subsection (2), by—

(a) for aproceeding taken before afull bench—afull bench; or

143 Under section 244 (Secret ballot on strike action) the commission may order that
a vote of the members of the organisation concerned in the dispute be taken by
secret ballot for the purpose of finding out their attitudes to the dispute.

144 For contravention of the order, see section 351 (Enforcing commission’s orders).
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(b) otherwise—the commission.

(2) Application for reopening of a proceeding may be made by—
(@ theMinister; or
(b) aparty to the proceedings, or

(c) for a proceeding that is not about a certified agreement or
QWA—

(i) an organisation whose members are bound by, or clam to
be affected by or dissatisfied with, the proceeding; or

(i) a person who is bound by or claims to be affected by or
dissatisfied with the proceeding, and who satisfies the
commission that the person is not an officer of, or acting for,
an eligible association.

(3) If the commission reopens a proceeding, it may—
(@) revoke or amend a decision or recommendation made or taken by
it; and
(b) make the decision or recommendation it considers appropriate.
(4) If a recommendation of the commission has been acted on by the

Governor in Council and the commission later revokes or amends the
recommendation, the Governor in Council may—

(@) cancel the action taken on the recommendation to accord with the
commission’ s revocation or amendment; or

(b) amend the action to accord with the commission’s revocation or
amendment.

(5) Failureto give notice to a person of the proceeding, or any part of the
proceeding, leading to the making, or taking, by the commission of a
decision binding on the person—

() doesnot invalidate or otherwise affect the decision; but

(b) if the person is one on whose application the commission may
exercise its powers, the person’s falure to participate in the
proceeding because of the absence of notice does not affect the
person’ s application for reopening of a proceeding.
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(6) If the commission grants an application for reopening, it may givethe
retrospective operation to its decision made in the reopened proceeding it
considers appropriate.

Referenceto full bench

295.(1) A commissioner may, at any stage of a proceeding and on the
terms the commissioner considers appropriate, refer the matter to which the
proceeding relatesto afull bench.

(2) A commissioner who is not the chief commissioner may refer the
matter only with the chief commissioner’s approval.

(3) Before the hearing of a matter by the commissioner begins, aparty to
the proceeding may apply to the chief commissioner for the matter to be
referred to afull bench.

(4) An application mentioned in subsection (3) may be heard by the chief
commissioner in chambers.

(5) If the chief commissioner is satisfied the matter is of substantial
industrial significance, the chief commissioner may refer the matter to afull
bench.

(6) A full bench may hear and decide a matter referred to it and make the
decision it considers appropriate.

Case stated to court

296.(1) The commission may, at any stage of a proceeding and on the
termsit considers appropriate, state awritten case for the court’ s opinion on
aquestion of law relevant to the proceeding.

(2) The court may—
(@) hear and decide the matter raised by a case stated; and

(b) remit the case, with its opinion, to the commission by which the
case was stated; and

(c) makethe order about costs it considers appropriate.
(3) The commission must give effect to the court’ s opinion.
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Remission to magistrate

297.(1) A commissioner may order an industrial matter be remitted to a
magistrate for—

() investigation and report to the commissioner; or
(b) taking of evidence; or
(c) hearing and decision.

(2) In this section—

“industrial matter” includes any aspect of an industrial matter, or any
matter or question connected with the matter.

Power to enter and inspect

298.(1) A member, or an officer, of the commission or another person
with amember’ s written authority, may—

(@) enter aworkplacein relation to which—

(i) anindustria dispute exists, is impending or threatened, or
will probably arise; or

(if) anindustrial matter exists; or
(iif) anindustrial instrument or permit exists; or

(iv) itisreasonably suspected an offence under an industrial Act
has been, or is being committed; and

(b) inspect any work, machinery, appliance, materials, article or thing
in or on the workplace; and

(c) question a person in or on the workplace about a matter relevant
to the commission’ s concern with the workplace.

(2) A power under subsection (1) may be exercised only during working
hours at the workplace.

(3) If a member, officer or other person is seeking to exercise a power
under subsection (1), a person must not—

(&) refuseor unduly delay entry to the workplace; or
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(b) fal to answer a question about a matter mentioned in
subsection (1), unless the person has alawful excuse; or

(c) wilfully give false information or make afalse statement.

Maximum penalty for subsection (3)—40 penalty units or 1 years
imprisonment.

(4) In this section—
“workplace” means a place where, or for which—
(@) acdlingiscarried on; or
(b) work has been, or is being, performed; or
(c) another activity has happened, or is happening.

Interpretation of awards and certified agreements

299.(1) A commissioner may give an interpretation of an award on
application by—

(@ theMinister; or
(b) anorganisation; or
(c) anemployer; or

(d) aperson who satisfies the commissioner that the person is not an
officer of, or acting for, an eligible association; or

(e) aninspector.

(2) A commissioner may give an interpretation of a certified agreement
on application by—

(@ theMinister; or

(b) anorganisation, or other person, bound by the agreement; or
(c) anemployee whose employment is subject to the agreement; or
(d) aninspector.

(3) If an inspector’s application under subsection (1) or (2) relatesto an
alleged ambiguity, the commissioner must hear and decide the application in
the absence of a statement of agreed facts.
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Statement of policy

300.(2) A full bench may make a statement of policy about an industrial
matter, whether or not the matter is before the commission.

(2) On application by a party to an award, a stated policy about an
allowable award matter may be given effect by being inserted in the award.

(3) The registrar may give effect to a stated policy by directions about
procedural matters to the extent allowed by the commission.

(4) Thedirections bind all persons concerned.

Conducting a secret ballot

301.(1) The commission may specify when, where and how a secret
ballot isto be conducted.

(2) A magistrate or the registrar must—
(@ conduct the ballot in accordance with the direction; and

(b) for the conduct of the ballot—do the things provided for by the
rules of court.

(3) Public service officers must help a magistrate or the registrar, as
required, to conduct the ballot.

(4) A magistrate or the registrar must advertise the result of theballot in a
newspaper circulating in the locality concerned.

(5) A person must not—

() resist or obstruct a magistrate, the registrar, an officer of the
public service, or a person acting under the direction or authority
of the magistrate or registrar, performing a duty imposed, or an
action directed or authorised to be done, for the ballot; or

(b) at or near the place where the ballot is being taken—

(i) threaten or intimidate, or obstruct the free passage of, an
employee proceeding to or attending at the place to vote at
the balot; or

(if) threaten or intimidate an employee not to vote or to votein a
particular way at the ballot; or
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(©)
(d)

(€)

(f)
(9)

obstruct an employee or another person in the performance of an
action directed or authorised to be done for the ballot; or

by athreat or intimidation, prevent an employee or another person
from performing an action directed or authorised to be done for
the ballot; or

vote at the ballot unless the person—
(i) isentitledtovote; and

(it) hasreceived a ballot paper from the magistrate or registrar;
or

vote at the ballot in someone else’ s name; or

iIf the person is entitled to vote at the ballot—mark a ballot paper
relating to the ballot, other than the ballot paper received by the
person from the magistrate or registrar.

Maximum penalty—40 penalty units.

(6) A police officer may—

@

(b)

arrest without warrant a person the officer finds committing an
offence against subsection (5)(a), (b), (c) or (d); and

Institute a prosecution for the offence.

(7) Subsection (6) prevails over the Criminal Code, section 534145 to the
extent of any inconsistency.

(8) In this section—

“prevent” includes attempt to prevent.

“resist or obstruct” includes attempt to resist or obstruct.

“threaten or intimidate” includes attempt to threaten or intimidate.

“vote” includes attempt to vote.

145 Criminal Code, section 534 (Intimidation of workers and employers)
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Other powers

302. Thisdivision does not limit, by implication, another power given to,
or possessed by, the commission under this or another Act or law.

Division 6—Member’s conditions of appointment

Remuneration

303.(1) The sadary and allowances payable to members of the
commission are to be fixed by decisions of the Salaries and Allowances
Tribunal under the Judges (Salaries and Allowances) Act 1967.

(2) The salary and allowances are payable out of the consolidated fund,
which is appropriated accordingly.

Pension benefits—Judges (Pensions and L ong L eave) Act

304.(1) The Judges (Pensions and Long Leave) Act 1957, other than
sections 2A and 15,146 (the “pensions Act”) applies with all necessary
changes to a member of the commission and a member’ s spouse or child in
the way it appliesto ajudge and ajudge’ s spouse or child.

(2) Inthe pensions Act, areference to ajudge may, if the context permits,
be taken to be a reference to a member.

(3 In working out a person’s length of service as a member for
subsection (1), the following periods must be taken into account—

(@) a period when the person has served as a member, whether
under—

(i) a first appointment as a member or a renewal of the
appointment; or

(if) asubsequent appointment;
(b) aperiod when the person has served as an acting member.
(4) This section does not apply if section 305 applies.

146 Judges (Pensions and Long Leave) Act 1957, sections 2A (Length of service) and
15 (Leave of absence of Judges)
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Pension benefits—Superannuation Acts

305.(1) Section 304 does not confer entitlement to pension benefits on a
member of the commission, or on a member’'s spouse or child, if the
member was appointed as a member—

(@

(b)

under therepealed Act or an Act repeal ed by the repealed Act, and
was entitled to elect, and properly elected—

(i) to contribute, or continue to contribute, to the fund; or
(i1) to be, or continue to be, a member of the scheme; or
after the commencement of this section and—

(i) isacontributor to the fund—properly elects to continue to
contribute to the fund; or

(ii) isamember of the scheme—properly electsto continue as a
member of the scheme; or

(iii) is not a contributor to the fund or a member of the
scheme—properly electsto be a member of the scheme.

(2) A member making an election under subsection (1)(b) must do so
within 3 months after being first appointed as a member.

(3) The election must be by signed notice in duplicate, a copy of which
must be given to—

(@

(b)

the board under the 1972 Act or board of trustees under the
Superannuation (State Public Sector) Act 1990, as the case may
be; and

the chief executive of the department in which this Act is
administered.

(4) If amember properly eects to continue to contribute to the fund—

(@

(b)

contributions are subject to and in accordance with the 1958 Act
and the 1972 Act that applied to the member’s contributions
immediately before appointment as a member; and

benefits payable to the member or the member’s spouse or child
because of contributing to the fund are as prescribed by the
1958 Act and the 1972 Act that apply to the member, spouse or
child; and
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(c) for the 1958 Act—the member istaken to be an officer within the
meaning of that Act; and

(d) forthe 1972 Act—the member istaken to be an officer within the
meaning of that Act.

(5) If a member does not properly elect to continue contributing to the
fund, the member is—

() taken to have ceased to be a contributor and an officer within the
meaning of the 1958 Act or the 1972 Act on appointment as a
member; and

(b) entitled to—

(i) the payments prescribed by the Acts that apply to the
member to be paid to a contributor on resignation before
reaching an age at which the contributor is permitted to retire;
or

(if) preserve the contribution in the way prescribed by the Acts
that apply to the member.

(6) In this section—
“1958 Act” means the Public Service Superannuation Act 1958.
“1972 Act” means the State Service Superannuation Act 1972.

“fund” meansthe State Service Superannuation Fund established under the
1972 Act.

“scheme” means the scheme within the meaning of the Superannuation
(State Public Sector) Act 1990.

L eave of absence

306.(1) The Judges (Pensions and Long Leave) Act 1957, section 15147
applies with all necessary changes to a member of the commission in the
way it appliesto ajudge.

147 Judges (Pensions and Long Leave) Act 1957, section 15 (Leave of absence of
Judges)
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(2) In section 15 of that Act, a reference to a judge may, if the context
permits, be taken to be areference to amember.

(3 In working out a person’s length of service as a member for
subsection (1), the following periods must be taken into account—

(@) a period when the person has served as a member, whether
under—

(i) a first appointment as a member or a renewal of the
appointment; or

(if) asubsequent appointment;

(b) aperiod when the person has served as an acting member.

PART 3—INDUSTRIAL MAGISTRATES

Division 1—Industrial Magistrates Court

Industrial Magistrates Court
307. An Industrial Magistrates Court is a court of record.

Division 2—Industrial magistrates

Office of Industrial Magistrate

308. Each of the following persons is an industrial magistrate (a
“magistrate”’)—

() astipendiary magistrate;
(b) anacting stipendiary magistrate.
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Divison 3—Constitution and jurisdiction of Industrial Magistrates
Court

Constitution of Industrial Magistrates Court

309. An Industrial Magistrates Court is constituted by a magistrate sitting
alone.

Magistrate' sjurisdiction
310.(1) A magistrate has jurisdiction—

(@) to hear and decide al matters within the jurisdiction of a
magistrate that are brought before, or referred to, the magistrate;
and

(b) throughout the Stete.
(2) A magistrate hasjurisdiction—
() to hear and decide a proceeding about the following matters—
(i) offencesagainst this Act for which—

(A) amaximum penaty of not more than 40 penalty units
is prescribed, unless the offence is one for which this
Act makes other provision; or

(B) jurisdiction is conferred by this Act on magistrates;

(ii) claimsfor wages payable to an employee under an industrial
instrument or permit or for amounts payable, with an
employee’ s written consent, from the wages,

(iii) clams for wages payable to an employee under an
agreement in which—

(A) wagesare payableat apriceor ratethat isnot fixed by a
relevant industrial instrument or permit; or

(B) wages are payable at aprice or rate over that fixed by a
relevant industrial instrument or permit;

(iv) claims for amounts payable, with an employee’s written
consent, from wages mentioned in subparagraph (iii);
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(b)

(©)

(d)

(v) claimsunder chapter 9, part 2, division 2;148

(vi) claimsfor damages for contravention of an agreement made
under an industrial instrument;

(vii) claims for damages suffered by an employee because of the
employer neglecting to pay the employee’ s wages;

(viii)claims for compensation under section 226;149 and

to exercise powers conferred on, or jurisdiction given to,
magistrates by this Act; and

to exercise powers conferred on, or jurisdiction given to,
magistrates by another Act; and

inrelation to an industrial matter (or any aspect of the matter, or a
matter or question connected with the matter) remitted to the
magistrate by a commissioner—

(i) to investigate and report on the matter, as required by the
commissioner’ s order; or

(ii) to take evidence about the matter, as required by the
commissioner’ s order; or

(i) to hear and decide the matter, as required by the
commissioner’s order.

Magistrates jurisdiction isexclusive

311.(1) Thejurisdiction conferred on a magistrate by this or another Act
isexclusive of thejurisdiction of another court or tribunal, unlessthis or the
other Act otherwise prescribes.

(2) Jurisdiction conferred on a magistrate by section 310(2)(a)(ii) and (iii)
is not exclusive of another court’ s jurisdiction.

148 Chapter 9, part 2, division 2 (Protection for wages)
149 Section 226 (Notice of dismissal or compensation)
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Division 4—Powers of industrial magistrates

Magistrate’' s powerson remission

312.(1) A magistrate to whom the commission remits a matter must
comply promptly with the order of remission.

(2) For that purpose, the magistrate has all the jurisdiction and powers of
acommissioner necessary or convenient for compliance with the order.

PART 4—INDUSTRIAL REGISTRAR

Division 1—Industrial registrar’s office continued

Continuance

313. The Industrial Registrar’s Office (the “registrar’s office”’), as
formerly established, is continued in existence.

Divison 2—Role of industrial registrar’s office

Role of office
314. Theregistrar’s office—
(@) istheregistry of the court and commission; and150
(b) provides administrative support to the court and commission; and

(c) performsthe functions prescribed for the office.

150 The clerk of the court provides registry services for industrial magistrates.
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Division 3—Industrial registrar and staff

Industrial registrar and staff

315.(1) The Governor in Council may, by industrial gazette notice,
appoint a person asindustria registrar (the“registrar™).

(2) Assistant registrars may also be appointed.

(3) Theregistrar, assistant registrars and staff of the registrar’s office are
employed under the Public Service Act 1996.

(4) Theregistrar, assistant registrars and staff of the registrar’s office are
officers of the court and the commission.

Functions and powers of registrar
316.(1) Theregistrar—
(8 administerstheregistrar’s office; and

(b) for the court and commission—must perform the functions, and
may exercise the powers, prescribed under a regulation or
provided for under the rules of court; and

(c) has any other function conferred on the registrar under this or
another Act.

(2) In peforming a function or exercisng a power under
subsection (1)(b), the registrar must comply with a direction given in
relation to the performance or exercise by the president or a member of the
commission.

(3) Theregistrar has the power to do all things necessary or convenient to
be done for the performance of the registrar’ s functions.

Functions of assistant registrar

317. An assistant registrar must help the registrar in performing the
registrar’ s functions.
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Delegation by registrar

318. The registrar may delegate a power of the registrar under this Act
to—

() anassistant registrar; or
(b) an appropriately qualified person nominated by the president; or

(c) for section 402151—an appropriately qualified officer of the court
or commission.

PART 5—ARRANGEMENTSWITH OTHER
AUTHORITIES

Division 1—Commissioner may also be member of Australian
commission

Commissioner may hold other appointment

319. A commissioner who is appointed as a member of the Australian
commission may hold that appointment and the appointment as
commissioner at the sametime.

Division 2—Dual commissioners

Appointment of Commonwealth official as commissioner

320.(1) The Governor in Council may appoint a member of the
Australian commission to be a commissioner (“dual commissioner™).

(2) Sections 277 and 303152 do not apply to the appointment of a dual
commissioner or to adua commissioner.

151 Section 402 (Inspection of employee register and index—registrar)
152 Sections 277 (Removal of members from office) and 303 (Remuneration)
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(3) The appointment—

(@) isfor the term the Governor in Council considers appropriate and
states in the instrument of appointment; and

(b) may be terminated, with the Governor in Council’s approval, by
the Minister’ s notice given to the dual commissioner.

(4) A dual commissioner—

(@) isnot entitled to remuneration for performing the functions of a
commissioner; but

(b) is entitled to be paid expenses reasonably incurred by the dual
commissioner in exercising powers and performing functions as
acommissioner.

(5) A dual commissioner stops being acommissioner if the person—
(8) becomes a person mentioned in section 276(2);153 or
(b) stops being amember of the Australian commission.

Role of dual commissioner

321.(1) A dual commissioner, in accordance with an agreement between
the chief commissioner and the president of the Australian commission—

(@ must perform the functions of a commissioner; and

(b) has, and may exercise for a particular matter, the powers of—
(i) acommissioner; and
(i) amember of the Australian commission.

(2) A provision of this Act prescribing the functions or powers of a
commissioner is subject to subsection (1) in its application to a dual
commissioner.

153 Section 276 (Restrictions etc. on appointment)
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Division 3—References to Commonwealth official

Refer ence of matter to Commonwealth official

322.(1) The chief commissioner may ask the president of the Australian
commission to nominate a member of that commission to deal with an
industrial matter before the commission.

(2) If a nomination is made, the chief commissioner may refer the
industrial matter to the nominated member, to be deat with by the
nominated member under this Act.

(3) In dealing with the industrial matter, the nominated member—
(@) hasthe powers of acommissioner; and

(b) in exercising the powers, is taken to constitute the commission
constituted by a single commissioner.

(4) The nominated member’s decision is taken to be a decision of the
commission.

(5) A reference to anominated member—

(@) does not derogate from the commission’s authority to exercise
jurisdiction in relation to the industrial matter referred; and

(b) may be revoked by the chief commissioner by notice given to the
nominated member.

(6) In exercising the authority conferred under this section, the chief
commissioner must act in consultation with the president of the court.

(7) In this section—
“industrial matter” includes part of an industrial matter.

Division 4—Conferences and joint sessionswith industrial authorities

Conferenceswith industrial authorities
323.(1) This section appliesif—

(a) thechief commissioner considersit desirable that a conference be
held with an industrial authority about an industrial matter; and
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(b) theindustrial authority agreesto aconference.

(2) The chief commissioner may confer, or direct another commissioner
to confer, with theindustrial authority to coordinate decisions made, or to be
made—

(@) under this Act about the industrial matter; and
(b) by theindustrial authority.

Joint sessionswith industrial authorities
324.(1) This section appliesif—

(@) the chief commissioner considers a proceeding relating to an
industrial matter before the commission constituted by a
single commissioner should be heard in joint session with an
industrial authority; and

(b) theindustrial authority agreesto ajoint session.
(2) The chief commissioner may—

(8 hear, or direct another commissioner to hear, the proceeding in
joint session with the industrial authority; and

(b) confer, or direct the other commissioner to confer, with the
industrial authority about the proceeding and the decision to be
made in the proceeding; and

(c) join, or direct the other commissioner to join, with the industrial
authority in the decision made in the proceeding.

Similar matter s before full bench and industrial authority
325.(1) This section appliesif—

(@ the chief commissioner considers an industria authority has
beforeit an industrial matter similar to an industrial matter before
afull bench; and

(b) theindustria authority agreesto participate in joint session.
(2) The chief commissioner may—
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(@ if the chief commissioner is a member of the full
bench—participate in joint session with the industrial authority
about the industrial matter; or

(b) direct a member of the full bench to participate in joint session
with the industrial authority about the industrial matter.

(3) The chief commissioner or member must report the result of the joint
session to the full bench.

Commissioner’s powersin joint session

326. A commissioner sitting in joint session with an industrial authority,
in relation to the industrial matter dealt with in joint session must perform
the functions and has, and may exercise, the powers of a commission
constituted by a single commissioner.

Chief commissioner may decide matter not to be dealt with in joint
session
327. The chief commissioner may decide that an industrial matter should
not be dealt with in joint session and, if the decision is made after a joint
session about the matter starts—
(@) the commissioner participating in the joint session must
immediately stop participating; and
(b) the industrial matter may proceed before the commission or, if
appropriate, afull bench.

Restriction on chief commissioner’s authority

328. In exercising the authority conferred under this division, the chief
commissioner must act in consultation with the president.
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Division 5—Other functions etc. and arrangements

Functions and powersvested in commission by other jurisdictions

329.(1) Subject to this Act, the commission may perform the functions
and exercise the powers conferred on it under—

(@) theWorkplace Relations Act 1996 (Cwlth); or

(b) another enactment of a jurisdiction other than Queensland
declared for this section under aregulation.

(2) A decison of the commission under authority conferred by
subsection (1) is not adecision made by it under this Act.

Arrangements with Commonwealth public service

330.(1) Arrangements may be made under the Public Service Act 1996,
section 82154 for—

(@) officers of the Commonwealth public service to perform the
functions and exercise the powers of Queensland public service
officers under this Act; and

(b) Queendland public service officers to perform the functions and
exercise the powers of officers of the Commonwealth public
service under the Commonwealth Act.

(2) An arrangement under subsection (1)(a) is sufficient authority for an
officer of the Commonwealth public service to perform the functions and
exercise the powers of a Queensand public service officer under this Act.

154 Public Service Act 1996, section 82 (Work performance and interchange
arrangements)
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PART 6—PROCEEDINGS OF COURT,
COMMISSION, MAGISTRATES AND REGISTRAR

Division 1—Definitions

Definitionsfor pt 6
331. Inthis part—
“administer” an oath includes authorise the administering of an oath.

“exercising” jurisdiction includes exercising powers and performing
functions.

“take” a statutory declaration includes authorise the taking of a statutory
declaration.

Division 2—Starting proceedings and service of process

Starting proceedings

332.(1) A proceeding may be started in the court or commission or
before the registrar on application by—

(8 anorganisation or an officer or member of an organisation; or
(b) theMinister; or

(c) the employment advocate; or

(d) aninspector; or

(e) anemployer; or

(f) apersonwho has an interest in the matter to which the application
relates.

(2) A proceeding may be started by the commission of its own initiative
and, for the proceeding, the commission may call before it the persons it
considers necessary.

(3) This section does not affect another provision of this Act providing
for the starting of proceedings.
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Service of process
333.(1) Subsection (2) appliesif—

() foraproceedingin, or to be started in, the court—the president or
the registrar; or

(b) for a proceeding in, or to be started in, the commission—a
member of the commission or the registrar;

considers service of a summons, notice, order or other document (the
“document”) can not be effected promptly by personal service or in away
prescribed under the rules of court.

(2) The president, a member of the commission or the registrar may
order—

() substituted service of the document; or

(b) notice of the document be given by letter, telex, fax, electronic
mail, advertisement in an appropriate hewspaper, or otherwise,
instead of service.

(3) Service or notice in accordance with the order is sufficient service of
the person required to be served.

(4) Unless otherwise ordered by the court or commission—
() service of the document on an employer organisation; or

(b) substituted service or notice of the document in accordance with
an order under subsection (2);

is taken to be service on al employers who have employees engaged in the
calling that is relevant to the purpose of the document, or in related callings.

Division 3—Conduct of proceedings

Representation of parties

334.(1) In aproceeding, aparty to the proceeding, or a person ordered or
permitted to appear or to be represented in the proceeding, may be
represented by alawyer only if—

(@) for aproceeding in the court—
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(i) theproceeding isfor the prosecution of an offence under this
or another Act; or

(if) dl partiesto the proceeding consent; or
(iii) the court givesleave; or

(b) for a proceeding for the president's leave under
section 362(1)155—

(i) al parties to the proceeding and all persons ordered or
permitted to be heard on the proceeding consent; or

(if) thepresident givesleave; or

(c) for an interlocutory proceeding before the registrar for a
proceeding before, or to be brought before, the court—

(i) al partiesto the proceeding consent; or
(ii) theregistrar givesleave; or

(d) for aproceeding before the commission—
(i) al partiesto the proceeding consent; or
(ii) the commission givesleave; or

(e) for a proceeding before an Industrial Magistrates Court or a
proceeding, other than an interlocutory proceeding, before the
registrar—all parties to the proceeding consent.

(2) For subsection (1)(d)(ii), the commission may give leave only if it
considers—

() representation by alawyer isdesirablefor the effective conduct of
the proceeding; and

(b) the proceedingis—
(i) for the exercise of the commission’s powers under

section 290;156 or

(if) about the rules of an organisation or of an association
seeking registration as an organisation.

155 Section 362 (Appeals from commissioner to full bench with leave)
156 Section 290 (Power to amend or void contracts)



s335 238 s335
Workplace Relations No. 1, 1997

(3) In the proceeding—

(@) a party to the proceeding, or a person ordered or permitted to
appear or to be represented may be represented by an agent
appointed in writing; and

(b) an organisation may be represented by an officer or member of
the organisation.

(4) Nothing in subsection (3) is to be interpreted as a means of
circumventing subsection (1) or (2).

(5) All partiesto a proceeding in an Industrial Magistrates Court may be
represented by alawyer if the proceeding is—

(@) brought personally by an employee and relates to a matter that
could have been brought before a court of competent jurisdiction
(other than an Industrial Magistrates Court); or

(b) for the prosecution of an offence.

(6) However, in a proceeding under subsection (5)(b), the person
represented can not be awarded costs of the representation.

(7) In this section—

“lawyer”, for a proceeding, means a lawyer (enrolled in Queensland or
elsewhere) engaged as alawyer for the proceeding.

Basis of procedures and decisions of the commission and magistrates

335.(1) Subsections (2) and (3) do not apply to a proceeding for the
recovery of amounts or an offence against an industrial Act.

(2) In a proceeding before the commission or an Industrial Magistrates
Court, the commission or Industrial Magistrates Court—

(@ isnot bound by technicalities, legal forms or rules of evidence;
and

(b) may inform itself on a matter it considers appropriate in the
exercise of itsjurisdiction.

(3) Also, the commission or Industrial Magistrates Court is to be
governed in its decisions by equity, good conscience and the substantial
merits of the case having regard to the interests of—
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(@) the personsimmediately concerned; and
(b) the community asawhole.

(4) In making a decision, the commission must consider the public
interest, and to that end must consider—

(@) theobjectsof therelevant industria Act; and
(b) the state of the economy; and

(c) thelikely effects of the commission’s decision on the economy,
industry generally and the particular industry concerned.

(5) In exercising its jurisdiction, the commission must have appropriate
regard to the rules of court.

Competence and compellability of witnesses

336. A party to a proceeding in the court or commission is competent,
and may be compelled, to give evidence in the proceeding as a witness to
the same extent asin acivil proceeding in the Supreme Court.

Intervention by State or Minister
337.(1) The State may intervene at any stage—

(@) in a proceeding before the court, the commission, an Industrial
Magistrates Court or the registrar; or

(b) inaproceeding before any court or tribunal that touches on—

(i) the jurisdiction or powers of the court, the commission, a
magistrate or the registrar; or

(i) a matter for which the jurisdiction or powers may be
exercised; or

(i) theinterpretation of an industrial Act.
(2) On intervention, the State becomes a party to the proceeding.

() The Minister may intervene, in the public interest, at any stage in a
proceeding before the court, the commission, an Industrial Magistrates
Court or the registrar.

(4) Onintervention, the Minister becomes a party to the proceeding.
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Adjournment by registrar

338. If the president or amember of the commission can not attend at the
time appointed for hearing a proceeding, the registrar may adjourn the court
or commission and any business set down for the day to aday and time that
the registrar considers convenient.

State employeeto give information

339.(1) A person employed by the State must give the court or
commission, on request, information that the person has knowledge of in an
official capacity.

(2) The person must comply with the request despite an obligation under
an Act or law not to disclose information, unless an Act or law alows,
justifies or excuses arefusal to giveit in evidence in alega proceeding.

Division 4—Powers

Exer cise of commission’s powers

340.(1) The commission may, unless otherwise prescribed,157 exercise
its powers—

(@) of itsowninitiative; or
(b) on application by—

(i) aparty to aproceeding in which the power isto be exercised;
or

(if) an organisation.
(2) The commission may, of its own initiative—

(@ join 2 or more matters to be heard and decided by the
commission, whether the matters or any of them arise under this
or another Act; and

(b) hear and decide the mattersin 1 proceeding.

157 See, for example, section 294 (Procedures for reopening).
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Interlocutory proceedings and chamber matters

341. In an industrial cause, the president, a member of the commission
or theregistrar may make orders, or give directions, he or she considersjust
and necessary in relation to—

(@

(b)

an interlocutory proceeding to be taken before the hearing of the
cause, including a proceeding about—

(i) naming and joinder of parties; or

(if) personsto be served with notice of a proceeding; or
(iii) calling of personsto attend in a proceeding; or

(iv) particulars of the claims of the parties; or

(v) theissuesto bereferred to the court or commission; or

(vi) admissions, discovery, interrogatories or inspection of
documents or property; or

(vii) examination of witnesses; or
(viii)costs of the interlocutory proceeding; or
(ix) place, time and mode of hearing of the cause; or

amatter that, under the rules of court, the president, a member, or
theregistrar is alowed to hear or deal with in chambers.

Power to order inquiry or taking of evidence

342.(1) The commission, by order, may direct—

(@

(b)

the registrar to conduct an inquiry into a matter the commission
requires information about for the exercise of the commission’s
jurisdiction; or

an appropriately qualified person to take evidence for the
commission about an industrial cause.

(2) The registrar or other person must comply promptly with the
direction and report, or give arecord of evidence taken, to the commission.

(3) The registrar may call persons to attend before the registrar and
examine parties and witnesses for—
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(@ conducting an inquiry mentioned in subsection (1); or

(b) disposing of another matter referred to the registrar under an
industrial Act.

(4) A person directed to take evidence under subsection (1) has all the
powers of the commission for—

() calingwitnesses; and
(b) requiring production of records.

Power to administer oath

343. In exercising jurisdiction, the following persons may take evidence
on oath or statutory declaration, and for that purpose may administer an oath
or take a statutory declaration—

(d) aperson constituting the court, the commission or an Industrial
Magistrates Court;

(b) theregistrar;

(c) a person directed by the commission to take evidence for the
commission.

Powersincidental to exercise of jurisdiction

344. Except as otherwise prescribed by this Act or the rules of court, the
court, commission and registrar may—

(@) at or before a hearing, take steps to find out whether al persons
who ought to be bound by a decision to be made in a proceeding
have been called to attend or given notice of, the proceeding; and

(b) direct, for aproceeding—
(i) who the parties to the proceeding are; and
(it) by whom the parties may be represented; and

(iii) personsto be called to attend the proceeding, if they have not
been called and it appears they should attend the proceeding;
and

(iv) partiesto bejoined or struck out; and
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(©

(d)

(€)

()

(9)

(h)

(i)

@)

(k)

(v) who may be heard and on what conditions; and

hear and decide an industrial cause in the way that appears best
suited for the purpose; and

allow the proceeding to be amended on terms that appear just and
fair; and

correct, amend or waive an error, defect or irregularity in the
proceeding, whether substantive or formal; and

give directions under a decision, that the court, commission or
registrar considers necessary for, or conducive and appropriate to,
the effective implementation of the decision; and

hear and decide an industrial cause in the absence of aparty, or of
a person who has been called to attend, or served with anoticeto
appear, at the proceeding; and

sit a any time and in any place for hearing and deciding an
industrial cause, and adjourn asitting to any time and place; and

refer technical matters, accounting matters, or matters involving
expert knowledge to an expert, and admit the expert’s report in
evidence; and

extend a prescribed or stated time, before or after expiry of the
time; and

waive compliance with arule of court.

Power to obtain data and expert evidence

345.(1) If the commission wants expert evidence based on facts or
figuresto decide an industrial cause, it may—

@

order the following persons to give it returns of the facts or
figures—

(i) an organisation that is, or any of whose members are, party
to the proceeding;

(i) an employer, or group of employers, who are party to the
proceeding; and
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(b) alow aperson selected by it as an expert in arelevant respect to
prepare, from the returns, schedules directed to matters that the
commission seeks to be informed on.

(2) A person preparing a schedule may show in it the particulars that—
(@) arereevant to the cause; or
(b) the commission asksfor.

(3) However, the person must not, without the commission’s leave,
otherwise divulge to anyone (other than the commission)—

(8 thename of the organisation that gave the return; or

(b) businessinformation of a private or confidential nature extracted
from the return.

Maximum penalty—20 penalty units.

(4) A schedule, as far as possible, must extend beyond 1 years operation
of an industry or business.

Division 5—Decisions and enforcement

Decisions generally

346. Subject to this Act, the court or commission may, in an industrial
cause—

(@ make a decision it considers just, and include in the decision a
provision it considers appropriate for preventing or settling the
industrial dispute, or dealing with the industrial matter, the cause
relatesto, without being restricted to any specificrelief claimed by
the partiesto the cause; or

(b) dismiss the cause, or refrain from hearing, further hearing, or
deciding the cause, if the court or commission considers—

(i) thecauseistrivia; or

(if) a further proceeding by the court or commission is not
necessary or desirable in the public interest; or
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(c) order a party to the cause to pay another party the expenses
(including witness expenses) it considers appropriate.

Reserved decisions

347.(1) The court or commission may reserve its decision in a
proceeding.

(2) If adecisionisreserved—
(&) it may be pronounced at—
(i) acontinuation or resumption of the court or commission; or
(if) asubsequent sitting of the court or commission; or

(b) the court or commission may give its written decision, signed by
the person or each of the persons constituting the court or
commission, to the registrar.

(3) The registrar must file awritten decision in the registrar’ s office and
give acopy of it to each of the immediate partiesto the industrial cause.

(4) When filed, adecision has effect asiif it had been pronounced by the
court or commission.

Commission decisionsto bein plain English

348. The commission must ensure the commission’'s written decisions
are—

(@ inplain English; and

(b) structured in away that makes a decision as easy to understand as
the subject matter allows.

Extent of decisionsand their execution
349.(1) In the exercise of itsjurisdiction, the court or commission may—
(@ makethe decisionsit considers necessary for—
(i) doing complete justice in a proceeding beforeit; and
(if) theexecution of the decision; and
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(b) enforceitsown decisions; and

(c) direct the issue of a writ or process, or impose and enforce a
penalty, allowed or prescribed by this or another Act, in the same
way a Supreme Court judgment is enforced.

(2) A decision of the court or commission—
(& must be drawn up and verified; and

(b) without limiting any other way of execution and recovery
prescribed, may be executed, recovered on, and otherwise
enforced;

as a judgment or order of a Supreme Court judge is drawn up, verified,
executed, recovered and otherwise enforced against the person, lands, and
goods of the party affected.

(3) For the effective operation of subsection (2), the Rules of the
Supreme Court, as far as they may reasonably be applied, are to be applied
and complied with, with the amendments the court or commission
approves.

(4) The registrar, deputy registrars, sheriff, bailiffs and officers of the
Supreme Court, or of Magistrates Courts, are taken to be officers of the
Industrial Court and commission for—

(@) executing, recovering on, and otherwise enforcing decisions of the
Industrial Court or commission; or

(b) imposing functions or conferring powers by the rules of court and
of performing the functions or exercising the powers.

Costs

350.(1) The court and commission may award costs in a proceeding
before the court or commission, including a proceeding that is dismissed or
not proceeded with for want of jurisdiction.

(2) However, unless this Act otherwise permits, costs must not be
awarded for a lawyer or agent in a proceeding before the commission,
unless the commission certifies it was in the interests of justice that the
lawyer or agent was heard.
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Enforcing commission’sorders

351.(1) The commission may direct an order about an industrial dispute
to—

(@) anorganisation; or
(b) apersoninacapacity asan officer or agent of an organisation; or
(c) any other person.

(2) If an order may be directed to an organisation or a person, the
commission may direct the order to the person only after considering
whether it would be more appropriate to direct the order to the organisation.

(3) An order must—

(@) if the order is made against a person—state the person’s name;
and

(b) sateatimefor complying with the order; and

(c) direct any of the following persons to file an affidavit with the
registrar within a stated time—
(i) the organisation or person;
(if) the party to the proceeding who sought the order;
(i) any other party to the proceeding the commission considers
appropriate.
(4) An affidavit under subsection (3)(c) must state whether there has

been compliance with the order and, if the order has not been complied
with, the steps the person is aware of that have been taken to comply.

(5) The commission may extend atime stated under subsection (3)(b) or
(©).

(6) At the end of the time stated for filing an affidavit, or the time
extended by the commission, the registrar must—

(@) examine al affidavits filed, and if the registrar considers it
necessary, make the further inquiries the registrar considers
appropriate; and

(b) determine whether there has been substantial compliance with the
order.
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(7) If the registrar is not satisfied that there has been substantial
compliance with the order, the registrar must issue a notice (under the rules
of court) calling on the organisation or person to whom the order was
directed to show causeto the full court at a stated time why the organisation
or person should not be dealt with under section 352.

Remedies on show cause

352.(1) If an organisation issued with the notice does not show cause at
the stated time, the full court may—

(@ impose on the organisation a penalty of not more than
1 000 penalty units; or

(b) amend an award or certified agreement to which the organisation
isaparty; or

(c) suspend the date of operation of a wage increase that would
otherwise be payable to members of the organisation or to a class
of the members; or

(d) change the organisation’s rules to exclude from eligibility for
membership persons belonging to a particular class of member or
section of the membership; or

(e) makethe ordersit considers appropriate—

(i) restricting the use of property of the organisation, or a branch
of the organisation; or

(ii) controlling the property of the organisation, or a branch of
the organisation, to ensure the restrictions are complied with;
or

(f) suspend the organisation’s registration for a stated period; or
(g) cancel the organisation’s registration; or
(h) make the other ordersit considers appropriate—

(i) to secure the organisation's compliance with the
commission’s order; or

(i) to punish the organisation for not complying with the
commission’s order; or
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(i) order the organisation to pay the costs of the show cause
proceeding.

(2) If a person issued with the notice does not show cause at the stated
time, the full court may—

(8 impose on the person afine of not more than 40 penalty units; or
(b) makethe other ordersit considers appropriate—

(i) to secure the person’s compliance with the commission’s
order; or

(i) to punish the person for not complying with the
commission’ s order; or

(c) order the person to pay the costs of the show cause proceeding.

(3) All persons concerned must comply with an order or direction made
or given by the court.

(4) In this section—

“stated time” means at the time stated in the notice to show cause under
section 351(7),158 or at atime to which the proceeding is adjourned.

Proceeding of commission or magistrate not to be questioned

353.(1) This section appliesto a proceeding before the commission or an
Industrial Magistrates Court.

(2) A decision in the proceeding can not, in any court or on any
account—

(@) beimpeached for informality or want of form; or

(b) be appealed against, reviewed, quashed or invalidated, except as
provided under an industrial Act.

(3) The proceeding is not removable by prerogative order in the nature of
certiorari.

158 Section 351 (Enforcing commission’'s orders)
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(4) A prohibition order can not be issued, and an injunction or
prerogative order in the nature of mandamus can not be granted, for, or to
restrain, the proceeding if it is about matters within the jurisdiction of the
commission or a magistrate.

Filing magistrate' sdecision

354.(1) A decision of a magistrate made on a remisson by the
commission—

(@ must befiledin theregistrar’ s office; and

(b) when filed, is taken to be a decision of the commission and has
effect, and may be enforced, accordingly.

(2) Subsection (1) does not limit any right of appeal from the decision.

Recovery of amountsunder orders

355.(1) If the court or commission in a proceeding orders an amount be
paid (as a penalty or otherwise), the registrar may issue a certificate, under
the seal of the court or commission, stating—

(@) theamount payable; and
(b) the persons by whom and to whom the amount is payable.

(2) When the certificateisfiled in acourt of competent jurisdiction in an
action for a debt of the amount, the order evidenced by the certificate is
enforceable as an order made by the court where the certificate isfiled.

(3) This section does not limit other ways in which amounts may be
recovered on an order of the court or commission.

Division 6—Protections and immunities

Protection and immunities

356.(1) The president, a member of the commission and a magistrate, in
the exercise of jurisdiction for this or another Act have the protection and
Immunities of a Supreme Court judge exercising the jurisdiction of ajudge.
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(2) The president, a member of the commission, a magistrate or the
registrar (the “official”’) has, in a proceeding for defamation for a
publication made to or by the official in the official’s official capacity, a
defence of absolute privilege if the publication was made in good faith.

() The burden of proving absence of good faith is on a person who
alleges the absence.

Division 7—Rules of court and practice

Rules of court
357.(1) The president may make rules of court under this Act.
(2) The president may make the rules only with the concurrence of—

(@) for arule relating to an enterprise commissioner—an enterprise
commissioner; or

(b) for arule relating to the Industrial Magistrates Court—the Chief
Stipendiary Magistrate; or

(c) otherwise—2 commissioners.
(3) Rules may be made about the following matters—

(@) regulating the practice and procedure and forms to be followed
and used—

(i) inor for aproceeding in the court, commission or Industrial
Magistrates Court and before the registrar; or

(i) in or for drawing up, settling and enforcing decisions,
convictions and actions made, recorded or done by the court,
commission or registrar; or

(iii) for regulating a proceeding in chambers,

(b) publishing decisions and other actions of the court, commission
or registrar and the effect of the publication;

(c) recovering fines and penaltiesimposed,;

(d) enforcing orders for attachment or imprisonment and orders for
the payment of amounts made by the court or commission;
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(e) feesand expenses payable to witnesses,

(f) fees payable in relation to a proceeding in the court or
commission, or before the registrar and the party by whom the
feesareto be paid;

(g) service of process, notices, orders or other proceeding on parties
and other persons,

(h) the functions and powers of officers of the court or commission;

(i) delegating the jurisdiction of the commission as permitted by this
Act;

() requiring organisations or other entities to give returns, lists of
officers or members and other statistical information to the
registrar;

(k) providing for all matters necessary or expedient to be provided for
to allow for—

(i) thefull and effective exercise of jurisdiction and powers of
the court, commission, Industrial Magistrates Court and
registrar; and

(if) giving effect to the decisions, convictions and actions made,
recorded, or done by the court, the commission, a
magistrate, the registrar, or an officer of the court or
commission.

(4) Rules of court made under this section are subordinate legidation.

Directions about practice

358.(1) Subject to this Act and the rules of court, the practice and
procedure of the court, the commission, an Industrial Magistrates Court or
the registrar is as directed by the president, a member, a magistrate or the
registrar.

(2) If aperson wishes to take a step in an industrial cause or a proposed
cause and this Act or the rules of court do not provide or sufficiently
provide for it, application for directions may be made in chambers to the
appropriate person mentioned in subsection (1).
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PART 7—APPEALS

Division 1—Appealsto Court of Appeal

Appeal from court to Court of Appeal

359.(1) A person dissatisfied as a defendant may appeal to the Court of
Appea against the following decisions—

(@) a decision of the full court, in a proceeding mentioned in
section 258(1)(b)(iv), (vi) or (vii);159

(b) a decison of the court in a proceeding mentioned in
section 258(1)(c).

(2) In the appesl, the validity of aproceeding in or before, or of adecision
of, the commission or a magistrate can not be called in question.

Division 2—Appealsto Industrial Court

Appeal from commission, magistrate or registrar to court

360.(1) The State, or a person dissatisfied with a decision of the
commission or registrar, may appeal against the decision to the court only
on the ground of—

(&) error of law; or
(b) excess, or want, of jurisdiction.

(2) Despite subsection (1), an appeal does not lie to the court, on any
ground, against adecision of afull bench made—

(@) on appeal from adecision of amember of the commission; or
(b) under section 55(4).160

159 Section 258 (Court’s jurisdiction)

160 Section 55 (What happens if commission terminates a bargaining period under
s 53(3) or (7))
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(3) A person dissatisfied with a decision of a magistrate exercising
jurisdiction conferred under section 310161 in relation to—

() the matters stated in section 310(2)(a) or (c); or
(b) the powers provided for in section 435;162
may appeal to the court.
(4) The court may—
(@) dismissthe appeal; or
(b) dlow the apped and—

(i) set aside the decision appealed against and substitute the
decision it considers should have been made; or

(i) amend, as it considers appropriate, the decision appealed
against; or

(iii) suspend the operation of the decision appealed against and
remit the industrial cause, with or without directions, to the

commission, an Industrial Magistrates Court or the registrar
to act according to law.

Court may vary penalty on appeal

361. If the court, on appeal, confirms a person’s conviction for an
offence, it may increase or reduce the penalty imposed on the person for the
offence.

Division 3—Appealsto I ndustrial Relations Commission

Appeals from commissioner to full bench with leave

362.(1) A person dissatisfied with a decision of a commissioner may
appeal against the decision to a full bench, with the president’s leave, on a
ground other than—

161 Section 310 (Magistrate’s jurisdiction)
162 Section 435 (Magistrate’ s power for unpaid superannuation contribution)
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(@) error of law; or
(b) excess, or want, of jurisdiction.

(2) The president may give leave for the appea only if the president
considers the matter is of sufficient importance that an appeal should be
brought in the public interest.

(3) Thefull bench may—
(@) dismissthe appeal; or
(b) dlow the apped and—

(i) set aside the decision appealed against and substitute the
decision it considers should have been made; or

(i) amend, as it considers appropriate, the decision appealed
against; or

(iii) suspend the operation of the decision appealed against if it
has not already been stayed under section 365,163 and remit
the matter, with or without directions, to the member—
(A) for report to the full bench; or

(B) to act according to law.

Appeal from magistrate to commission

363.(1) A person dissatisfied with a decision of a magistrate exercising
jurisdiction conferred under section 310164 may appeal against the decision
to a full bench, unless an appeal may be brought under subsection (2) or
section 360(3).165

(2) A person dissatisfied with a decison of a magistrate under
section 471166 may appeal against the decision to the commission.

163 Section 365 (President may stay decisions when leave sought)

164 Section 310 (Magistrate’s jurisdiction)

165 Section 360 (Appeal from commission, magistrate or registrar to court)
166 Section 471 (Aged or infirm persons permits)
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(3) If the decision under section 471 is that a permit may be issued, an
appeal may be brought only on the ground that the calling to which the
permit relates, or would relate, is one for which the permit should not be
issued.

(4) The commission may—
() dismissthe appedl; or
(b) alow the appea and—

(i) set aside the decision appealed against and substitute the
decision it considers should have been made; or

(i) amend, as it considers appropriate, the decision appealed
againgt; or

(itf) remit the matter, with or without directions, to the
magistrate—

(A) for report to the commission; or
(B) to act according to law.

Appeal from registrar to full bench

364.(1) A person dissatisfied with a decision of the registrar under
section 132(9) or 470167 may appeal against the decision to afull bench.

(2) The full bench may—
(@) dismissthe apped; or
(b) alow the appea and—

(i) set aside the decision appealed against and substitute the
decision it considers should have been made; or

(i) amend, as it considers appropriate, the decision appealed
against; or

(iii) remit the industrial cause, with or without directions, to the
registrar—

167 Section 132 (General rulings) or 470 (Student’s work permit)
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(A) for report to the full bench; or
(B) toact according to law.

President may stay decisions when leave sought

365.(1) After application is made for leave to appea under
section 362(1),168 a person with asufficient interest in the matter may apply
to the president for an order staying the operation of the decision against
which it is sought to appeal .

(2) The president may order the operation be stayed, wholly or partly, for
astated period, if the president considersiit appropriate.

(3) The order has effect according to itsterms.

Decisions on appeal that arefinal

366. A decision of a full bench on an appeal against a commissioner’s
decisonisfinal.

Appeal to commission against stand-downs

367.(1) An employee stood down by an employer under section 231,169
may appeal to the commission against the stand-down.

(2) If the employee is a member of an employee organisation, the
organisation in its registered name may institute and conduct the appeal for
the employee.

(3) The commission may—
() dismissthe appedl; or
(b) alow the appeal and order—

(i) the employee be paid the wages lost by the employee
because of the stand-down within a stated period; or

168 Section 362 (Appeals from commissioner to full bench with leave)
169 Section 231 (Permissible stand-down of employee)
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(@it) if the employee remains stood down at the time of the
commission’s decision—the employer to provide for the
resumption of work by the employee, immediately or on a
stated day.

(4) If the commission makes an order under subsection (3)(b)(i), it may
include in the order default provisions for its enforcement (other than by
imprisonment) as if—

(@) the commission were an Industrial Magistrates Court; and
(b) the commissioner who makes the order were a magistrate.

(5) The order may be filed with the clerk of a Magistrates Court and on
filing may be enforced as an order made by an Industrial Magistrates Court.

Division 4—Appealsto both Industrial Court and Industrial Relations
Commission

Appealsfrom commissioner to both court and full bench

368.(1) A person who has the right to appeal against a commissioner’s
decision may appeal both to—

(@) thecourt; and
(b) afull bench.
(2) The person must file 2 separate appeal's stating—

(@) for the appea to the court—only the grounds mentioned in
section 360(1);170 and

(b) for the appeal to a full bench—only the grounds mentioned in
section 362(1).171

(3) The president must decide the order in which the appeals are to be
heard.

170 Section 360 (Appeal from commission, magistrate or registrar to court)
171 Section 362 (Appeals from commissioner to full bench with leave)
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(4) In this section—

“appeal against decision” includes an application for a prerogative order in
relation to adecision.

Division 5—General

Nature of appeal

369.(1) An appeal to the court or commission is by way of re-hearing on
the record.

(2) However, the court may hear evidence afresh, or hear additional
evidence, if the court considers it appropriate to effectively dispose of the

appeal.

Timelimited for appeal

370. An appeal against adecision must be commenced as required under
the rules of court within 21 days after—

(@) if the decision is given at a hearing—the announcement of the
decision at the hearing; or

(b) if the decision is given through the registrar—the release of the

decision.

CHAPTER 8—ADMINISTRATION

PART 1I—EMPLOYMENT ADVOCATE

Employment Advocate

371.(1) The Governor in Council may, by industrial gazette notice,
appoint a person as the employment advocate.
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(2) The employment advocate isto be employed under the Public Service
Act 1996.

(3) The chief inspector may at the same time be the employment
advocate.

(4) The Governor in Council may enter into an arrangement for the
Commonwealth employment advocate to perform any or al of the
functions and exercise any or all of the powers of the employment advocate
under thisAct.

(5) An arrangement under subsection (4) is sufficient authority for the
Commonwealth employment advocate to perform the functions and
exercise the powers of an employment advocate under this Act.

Functions and powers
372.(1) The employment advocate has the following functions—

(@ providing help and advice to employees about their rights and
obligations under this Act and the Industrial Organisations Act
1997, part 14172

(b) providing help and advice to employers (especially in small
business) about their rights and obligations under this Act and the
Industrial Organisations Act 1997, part 14;

(c) providing advice to employers and employees, for QWAS, about
the relevant award, statutory entitlements and relevant provisions
of this Act;

(d) investigating and remedying—
(i) aleged contraventions of QWAS or chapter 2, part 2,173 or
(ii) any other complaints relating to QWAS;

(e) investigating and remedying alleged contraventions of the
Industrial Organisations Act 1997, part 14;

172 |ndustrial Organisations Act 1997, part 14 (Freedom of association)
173 Chapter 2, part 2 (Queensland workplace agreements)
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(f) any other functions given to the employment advocate by
chapter 2, part 2;

(g) any other functions prescribed under aregulation.

(2) In performing the functions, the employment advocate must have
particular regard to—

(8 the needs of workers in a disadvantaged bargaining position
(including for example, women, people from a non-English
speaking background, young people, apprentices, trainees and
outworkers); and

(b) assisting workersto balance work and family responsibilities; and

(c) promoting better work and management practices through
QWAs.

(3) The employment advocate has the power to do all things necessary or
convenient to be done for, or in connection with, the performance of the
advocate' s functions.

(4) For the performance of a function mentioned in subsection (1)(d) or
(€—
(8 the employment advocate is appointed as an inspector; but
(b) section 376174 does not apply to the employment advocate.

Delegation by employment advocate

373. The employment advocate may del egate the employment advocate’ s
powers to—

(a8 forafunction mentioned in section 372(1)(a) to (c), (f) or (g)—an
appropriately qualified public service officer or employee; or

(b) for a function mentioned in section 372(1)(@) to (c)—an
appropriately qualified person; or

(c) for a function mentioned in section 372(1)(d) or (e)—an
inspector.

174 Section 376 (Appointment of inspectors)
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Annual report

374. The department’s annual report for a financial year must include a
report about the employment advocate’ s operations during the year.

Complementary laws

375.(1) To enable functions to be performed or powers to be exercised
by the Commonwealth employment advocate or the Austraian
commission, the Commonwealth provisions apply as a law of the State
with—

(8 the amendments required under aregulation; and
(b) any other amendments allowed under aregulation.
(2) In this section—

“Commonwealth provisions’ means the Commonwealth Act, parts IVA
and VID and the other provisions of that Act asfar asthey relate to the
parts.

PART 2—INSPECTORS

Division 1—Appointment

Appointment of inspectors

376.(1) The Governor in Council may, by industrial gazette notice,
appoint a person as the chief inspector.

(2) The chief inspector is to be employed under the Public Service Act
1996.

(3) The chief executive may appoint any of the following persons to be
an inspector—

(@) public service officers and employees,
(b) other persons prescribed under aregulation.
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(4) However, the chief executive may appoint a person as an inspector
only if satisfied the person has the necessary expertise to be an inspector.

(5) An inspector, while the inspector holds the appointment, is aso an
inspector for—

(@) thelndustrial Organisations Act 1997; and

(b) thePastoral Workers, Accommodation Act 1980; and
(c) theTrading (Allowable Hours) Act 1990; and

(c) theWorkers Accommodation Act 1952.

Limitation of inspector’s powers

377.(1) In exercising powers, an inspector is subject to the directions
of—

(@) for a power exercised in relation to a QWA or the Industrial
Organisations Act 1997, part 14175—the employment advocate;
and

(b) otherwise—the chief inspector.
(2) Aninspector’s powers may be limited—
(8 under acondition of appointment; or
(b) by notice given by the chief executive to the inspector; or
(c) under aregulation.

I nspector’ s appointment conditions

378.(1) An inspector holds office on the conditions stated in the
instrument of appointment.

(2) An inspector ceases holding office—

(a) if the appointment providesfor aterm of appointment—at the end
of theterm; and

175 Industrial Organisations Act 1997, part 14 (Freedom of association)
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(b) if the appointment conditions provide—on ceasing to hold another
office stated in the appointment conditions (the “ main office”).

(3) An inspector may resign by signed notice of resignation given to the
chief executive.

(4) However, an inspector may not resign from the office under this Act
(the “secondary office”) if a condition of appointment to the main office
requires the inspector to hold the secondary office.

Division 2—I dentity cards

[dentity card
379.(1) The chief executive must give each inspector an identity card.
(2) Theidentity card must—
() contain arecent photo of the person; and
(b) besigned by the person; and
(c) identify the person as an inspector for this Act.

(3) A person who stops being an inspector must return the person’s
identity card to the chief executive as soon as possible (but within 21 days)
after the person stops being an inspector, unless the person has areasonable
excuse.

Maximum penalty—10 penalty units.

(4) This section does not prevent the giving of asingle identity card to a
person for this and other Acts or for other purposes.

Production or display of identity card
380.(1) An inspector may exercise a power in relation to a person only
if—
(@) the inspector first produces his or her identity card for the
person’ s inspection; or

(b) the inspector has the inspector’s identity card displayed so it is
clearly visible to the person.
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(2) However, if for any reason it is not practicable to comply with
subsection (1) before exercising the power, the inspector must produce the
identity card for the person’ s inspection at the first reasonable opportunity.

Division 3—General powers

Entry to places
381.(1) Aninspector may, without the occupier’ s consent, enter—
(@) apublic place; or
(b) aworkplace when—
(i) theworkplaceisopen for carrying on business; or
(ii) theworkplace is otherwise open for entry.

(2) If the workplace is on or near domestic premises, an inspector may,
without the occupier’s consent, enter the land around the premises to gain
access to the workplace.

(3) However, if it is practicable to do so before entering the land, the
ingpector must first tell the occupier of the inspector’s intention to gain
access to the workplace.

(4) In this section—

“domestic premises’” means premises usually occupied as a private
dwelling house.

“workplace” means a place in or on which the inspector reasonably
suspects acaling is, has been, or is about to be carried on.

General powers after entering places

382.(1) This section applies to an inspector who enters a place under
section 381.

(2) For monitoring or enforcing compliance with this Act, the inspector
may—
(&) inspect, photograph or film any part of the place or anything at the
place; or
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(b) takeathing, or asample of thing, in the place; or
(c) copy adocument at the place; or

(d) take into or onto the place the persons, equipment and materials
the inspector reasonably requires for exercising a power under
this part; or

(e) require aperson at the place to give the inspector reasonable help
to exercise the powers under paragraphs (a) to (d).

(3) When making a requirement under subsection (2)(e), the inspector
must warn the person it is an offence to fail to comply with the requirement,
unless the person has a reasonabl e excuse.

(4) A person required to give reasonable help under subsection (2)(e)
must comply with the requirement, unless the person has a reasonable
excuse.

Maximum penalty—40 penalty units.

Power to require documentsto be produced

383.(1) Aninspector may require a person to produce for inspection, at a
reasonabl e time and place nominated by the inspector, a document relating
to employees, including, for example, atime sheet or pay sheet.

(2) The person must produce the document, unless the person has a
reasonable excuse.

Maximum penalty—40 penalty units.
(3) Theinspector may keep the document to copy it.

(4) If the inspector copies it, the inspector may require the person
responsible for keeping the document to certify the copy as a true copy of
the document.

(5) The person must certify the copy, unless the person has a reasonable
excuse.

Maximum penalty—40 penalty units.

(6) The inspector must return the document to the person as soon as
practicable after copying it.
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Power to requireinformation
384.(1) Aninspector may, during business hours—

() question with respect to matters under this Act or under arelevant
industrial instrument—

(i) anemployerinacaling; or

(i) aperson found in or on a place in or on which the inspector
reasonably suspects a calling is, has been, or is about to be
carried on; and

(b) require the employer or person to give the inspector information
to help the inspector ascertain whether this Act, or a relevant
industrial instrument, permit or order are being, have been or will
be complied with, or should be given operation in relation to the
caling.

(2) When making the requirement, the inspector must warn the employer
or person it is an offence not to comply with the requirement, unless the
person has a reasonable excuse.

(3) The person must comply with the requirement, unless the person has
areasonable excuse.

Maximum penalty—40 penalty units.

(4) It is areasonable excuse for an individual to fail to comply with the
requirement if doing so might tend to incriminate the individual.

(5) The power to question an employee includes power to question the
employee out of anyone else' s hearing.

Power to require name and address

385.(1) An inspector may require a person, for this Act, to state the
person’ s name and address.

(2) When making the requirement, the inspector must warn the person it
is an offence to fail to state the person’s name or address, unless the person
has a reasonable excuse.

(3) The inspector may require the person to give evidence of the
correctness of the stated name or address if the officer reasonably suspects
the stated name or addressis false.
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(4) A person must comply with a requirement under subsection (1) or
(3), unless the person has a reasonabl e excuse.

Maximum penalty—40 penalty units.

Division 4—Powersto claim and deal with unpaid amounts

Paying employee’ s wages etc. to inspector
386.(1) On an inspector’ s written demand, an employer must pay—
(@) the unpaid wages payable to an employee; and
(b) for an eligible employee—

(i) the unpaid contributions payable under a relevant industrial
instrument for the employee by the employer to acomplying
superannuation fund; and

(i) an amount based on the return that would have accrued had
the contribution been properly paid to the fund.

Maximum penalty—40 penalty units.
(2) The payment must be made—
(@) under subsection (1)(a)—to the inspector; or
(b) under subsection (1)(b)—
(i) into a complying superannuation fund in the time specified
by the inspector; or

(if) if not paid into a complying superannuation fund in the
specified time—to the inspector.

(3) A demand must not be made, or need not be complied with, if it does
or would relate to unpaid wages for which an order for recovery could not
be made on an application under section 423.176

(4) An Industrial Magistrates Court that hears and decides a complaint
against an employer for an offence under subsection (1)(a)—

(a) apart from apenalty that it may impose; and

176 Section 423 (Recovery of wages etc.)
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(b) whether or not it finds the employer guilty;

may order the employer to pay the employee the amount the court finds, on
the balance of probabilities, is payable to the employee.

(5) A court that finds an employer guilty of an offence under
subsection (1)(b) may make, in relation to the employer, an order that a
magistrate may make on an application made under section 435.177

(6) If an order is made, section 435 appliestoit.
(7) In this section—
“employee” includes aformer employee.

Inspector’ s obligation for amounts paid on demand

387.(1) An inspector who is paid an amount mentioned in section 386
must immediately give the payer areceipt for the amount.

(2) The receipt is a full discharge to the employer concerned for the
amount stated in the receipt.

(3) The inspector must pay the amount to—
(&) for asuperannuation contribution—

(i) if theemployeeisemployed by the employer—the approved
superannuation fund; or

(ii) if the employeeisno longer employed by the employer—
(A) the approved superannuation fund; or
(B) acomplying superannuation fund; or
(C) asuperannuation fund nominated by the employee; or
(D) andigiblerollover fund; or

(E) if the amount is less than the amount of total benefits
that may revert to an employee under the
Superannuation Industry (Supervision) Act 1993
(Cwlth)—the employes; or

177 Section 435 (Magistrate’ s power for unpaid superannuation contribution)
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(b) otherwise—the employee.

(4) If the inspector has not accounted for the amount within 30 days after
receiving it, the inspector must pay the amount immediately to the
department.

(5) The department must account for the amount in the way required by
subsection (3).

(6) However, the department must pay the amount into the unclaimed
moneys fund in the Treasury if—

(@) the department can not locate the employee after making
reasonable inquiries; or

(b) the employee does not nominate a superannuation fund for
subsection (3) if requested by an inspector to do so.

(7) In this section—
“employee” includes aformer employee.
“superannuation contribution” means—

(@) anemployer’s contribution to an approved superannuation fund to
the credit of an eligible employee, which is unpaid; or

(b) an amount mentioned in section 386(1)(b)(ii).

Division 5—General

Obstructing inspectors

388. A person must not obstruct an inspector in the exercise of a power,
unless the person has a reasonabl e excuse.

Maximum penalty—40 penalty units.

I mper sonating inspectors
389. A person must not pretend to be an inspector.
Maximum penalty—40 penalty units.
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Validity of inspector’s conduct despite administrative contravention
390. Failure of an inspector to comply with section 377(1) or 380178—

() doesnot affect the lawfulness or effect of an act done or omission
made by the inspector for this Act; but

(b) makestheinspector liable to disciplinary action.

CHAPTER 9—RECORDS AND WAGES

PART 1—EMPLOYERS RECORDS

Division 1—Definitions

Definitionsfor pt 1
391. In this part—

“authorised industrial officer” means a person who holds an authority in
force under section 392.

“record” includes acomputer print-out if—

(a) the contents of the print-out relevant to this part are separate from
all other materia in the print-out; and

(b) the print-out gives particulars required by this part accurately and
inaway and form convenient for the purpose of inspection under
this part.

178 Section 377 (Limitation of inspector’s powers) or 380 (Production or display of
identity card)
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“time and wages record” —
(@ for anindustrial instrument employee—see section 394;179 and
(b) for anon-industrial instrument employee—see section 395.180

Division 2—Authorised industrial officers

Authorising industrial officers

392.(1) The registrar, on application by an organisation, may issue an
officer or employee of the organisation with an authorisation under this
section.

(2) An authorisation may be subject to conditions stated in it.

(3) A person who holds an authorisation that isin force (an “ authorised
industrial officer”) may exercise the powers of an authorised industrial
officer under this part.

(4) The authorisation—
(@) must be applied for in the way prescribed under aregulation; and

(b) isinforcefor theterm stated in the authorisation, unlessit sooner
stops being in force for areason mentioned in paragraph (c); and

(c) stopsbeinginforce—
(i) onitsrevocation; or
(ii) onitssuspension, for the period of suspension; or

(iii) on its holder ceasing to be an officer or employee of the
organisation that made the application or ceasing to be an
authorised industria officer acceptable to the organisation.

(5) When an authorisation stops being in force, the organisation who
applied for it—

(@ must notify the registrar within 14 days after the authorisation
stops being in force; and

179 Section 394 (Time and wages record—industrial instrument employees)
180 Section 395 (Time and wages record—non-industrial instrument employees)



s393 273 s394
Workplace Relations No. 1, 1997

(b) ontheregistrar's request, must surrender the authorisation to the
registrar.

Maximum penalty—16 penalty units.

Revocation and suspending industrial officer’s authorisation

393.(1) This section applies if, on application by an employer, the
commission considers an authorised industria officer has—

() breached acondition of the authorisation; or
(b) contravened section 400(2);181 or

(c) exercised the officer's power to enter in an unreasonable or
vexatious way; or

(d) made unreasonable, vexatious or inappropriate use of information
obtained from inspection of a record made available because of
the officer’ s power as an authorised industrial officer.

(2) The commission may—
(&) revokethe officer’ s authorisation; or

(b) suspend the officer's authorisation for a period it considers
appropriate; or

(c) attach conditions to the officer's authorisation it considers
appropriate.

Division 3—Employers to keep certain records

Time and wages record—industrial instrument employees

394.(1) An employer must keep a time and wages record at the
workplace that contains the following particulars for each industrial
instrument employee—

(@ theemployee'sfull name and address;
(b) the employee’ s date of birth;

181 Section 400 (Right of entry—authorised industrial officer)
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(€

(d)

(€)
(f)

(9

for each pay period—
(i) theemployee s designation; and

(if) the name of the industrial instrument or permit under which
the employee is working; and

(iii) the number of hours worked by the employee during each
day and week, the times at which the employee started and
stopped work, and details of work breaks including meal
breaks; and

(iv) if theindustrial instrument or permit provides for—

(A) a weekly, daily or hourly wage rate—details of the
wage rate for each week, day, or hour a which the
employeeis paid; or

(B) piecework rates—details of the piecework performed
and the rate at which payment is made to the employee;
and

(v) thegrossand net wages paid to the employee; and
(vi) details of any deductions made from the wages; and

(vii) contributions made by the employer to a superannuation
fund;

for an employee whose entitlement to long service leave is
worked out under section 200182—the total hours (other than
overtime) worked by the employee since the start of the period to
which the entitlement relates, calculated up to 30 June in each
year;

details of sick leave credited or approved, and sick |eave payments
to the employeg;

the date when the employee became an employee of the
employer;

If appropriate, the date when the employee stopped employment
with the employer;

182 Section 200 (Service of casual employees)
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(h) other particulars necessary to show compliance with the hours of
work, wage rates and general employment conditions provided
under the instrument or permit.

Maximum penalty—40 penalty units.

(2) If the industria instrument does not limit the employee's daily or
weekly working hours, particulars of the employee’s starting and finishing
times each day need not be recorded, unless the instrument requiresit.

(3) The employer must keep the record for 6 years.
Maximum penalty—40 penalty units.

(4) On the employee’s request, the employer must give the employee a
certificate stating the total hours recorded under subsection (1)(d) for the
employee, calculated to the previous 30 June.

Maximum penalty—40 penalty units.
(5) In this section—
“industrial instrument employee” means a person who—
(@) isemployed by the employer; and
(b) worksunder an industrial instrument or permit.

Time and wages recor d—non-industrial instrument employees

395.(1) An employer must keep a time and wages record at the
workplace that contains the following particulars for each non-industrial
instrument employee—

(@) for each pay period—
(i) theemployee s designation; and
(ii) the employee swage rate; and
(iii) the grossand net wages paid to the employee; and
(iv) details of any deductions made from the wages;
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(b) if an employee's entitlement to long service leave is worked out
under section 200183—the total hours (other than overtime)
worked by the employee since the start of the period to which the
entitlement relates, calculated to 30 Junein each year.

Maximum penalty—40 penalty units.
(2) The employer must keep the record for 6 years.
Maximum penalty—40 penalty units.

(3) On the employee’s request, the employer must give the employee a
certificate stating the total hours recorded under subsection (1)(b) for the
employee, calculated to the previous 30 June.

Maximum penalty—40 penalty units.
(4) In this section—
“non-industrial instrument employee” means a person who—
(@) isemployed by the employer; and
(b) works other than under an industrial instrument or permit.

Employeeregister

396.(1) An employer must keep an employee register that contains the
following particulars for each employee—
(@) theemployee sfull name and residential address;

(b) for aperson who isresiding other than at the person’ s permanent
residence when the person becomes an employee—the person’s
permanent residential address and the address of the person’s
other residence;

(c) thecalling in which the employee is engaged;

(d) the date when the employee became an employee of the
employer;

(e) if appropriate, the date when the employee stopped employment
with the employer.

183 Section 200 (Service of casual employees)
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Maximum penalty—40 penalty units.

(2) If an employer has more than 100 employees and the register is not
an aphabetical index itself, the employer must keep an alphabetical index of
the employee’ s names.

Maximum penalty—40 penalty units.

(3) The index may be in a loose leaf, computer print-out or card index
form.

(4) Within 14 days after achange in an employee’ s calling, the employer
must enter in the register particulars of the change and the date when the
change happened.

Maximum penalty—40 penalty units.
(5) An employee must inform the employer of—

(@ the employee's residentia address whenever asked by the
employer; and

(b) if the employee changes the employee' s residential address—the
new address immediately.

Maximum penalty—40 penalty units.

(6) Particulars must be entered in a register opposite and relative to the
name of the employee to which they relate.

(7) If an employer carries on business at more than 1 place, the employer
must keep aregister and index for each place.

Recordsto be kept in English

397. A record or index kept under this part must be in the English
language.

Notation of wages details

398.(1) When paying an employee wages, the employer must state how
the payment is made up by giving awritten statement to the employee.

Maximum penalty—40 penalty units.
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(2) The statement may be given on the employee's pay envelope or
advice and must include the following particulars—

() thedate of payment;
(b) the period covered by the payment;
(c) thenumber of hours covered by the payment at—
(i) ordinary wage rate; and
(ii) overtime wagerate;
(d) theordinary hourly rate and the amount paid at that rate;
(e) theovertime hourly rate and the amount paid at that rate;
(f) thegrosswages paid;
(9) thenet wages paid;
(h) details of any deductions made from the wages;

(i) theamount of contribution paid to a superannuation fund.

Division 4—Power to inspect certain records

I nspection of time and wages r ecor d—inspector

399.(1) Aninspector may inspect atime and wages record at a workplace
during the employer’ s business hours.

(2) The employer must allow the inspector to inspect the record.
Maximum penalty—40 penalty units.
(3) Subsection (4) appliesif—
(8 anemployer does not produce the record to the inspector; or
(b) aninspector is obstructed during the inspection of the record; or

(c) aninspector wantsto inspect the record of aformer employer (the
“employer”).

(4) The inspector may, by notice, require the employer to produce the
record—

(@ a—
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(i) astated workplace of the employer; or

(it) for an employer who has no official workplace or a former
employer—a reasonably convenient place nominated by the
inspector; and

(b) at astated reasonable time.

(5) If the employer does not produce the record as required by the notice,
the employer istaken to have failed to keep the record, unless the employer
has a reasonable excuse.

(6) The notice may be given by post or in another way.

Right of entry—authorised industrial officer

400.(1) An authorised industrial officer may enter a relevant workplace,
during the employer's business hours, to exercise a power under
section 401.

(2) The officer must give the employer at least 48 hours notice of the
officer’ sintention to enter.

(3) However, the registrar may, on the officer’s application, waive the
requirement to givethe noticeif satisfied it isimpracticablefor the officer to
give the notice because of emergent reasons.

(4) The registrar must issue a certificate to the officer stating that the
employer’s workplace is a relevant workplace if satisfied the certificate is
required to enable the officer to enter the workplace.

(5) On entering the workplace, the officer must first—

(@ notify the employer or the employer's representative of the
officer’s presence; and

(b) produce the officer’ s authorisation.

(6) An employer must not refuse an authorised industrial officer entry to
the workplace if the officer—

(@ if notice has not been given in accordance with
subsection (2)—produces a copy of the registrar’s waiver under
subsection (3); and
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(b) if requested by the employer before entering the
workplace—produces a certificate; and

(c) complieswith subsection (5).
Maximum penalty—27 penalty units.

(7) If the officer does not comply with subsection (5), the officer may be
treated as a trespasser.

(8) Subsection (5) does not apply if—

(@) itisimpracticable for the officer to give the notice because of the
remoteness of the workplace; or

(b) on entering the workplace, the officer discovers that neither the
employer nor an employer’s representative having charge of the
workplace is present.

(9) In this section—
“relevant workplace” —

(@ meansaworkplacein or on which an employee who isamember
of the officer’s organisation carries on a registered calling of the
officer’ s organisation; but

(b) does not include a place where the officer is required to be in the
course of the officer’s employment with an employer, other than
the organisation.

I nspection of time and wages r ecord—authorised industrial officer

401.(1) Having entered the workplace under section 400, an authorised
industrial officer may inspect the time and wages record of—

(@ amember employee; or

(b) anemployee who is eligible to become a member of the officer’s
organisation; or

(c) anemployeewho isaparty to a QWA or ancillary document, but
only with the employee’ s written consent.

(2) The employer—
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(@ must allow the officer to inspect the record for an employee
mentioned in subsection (1)(@) or (b), unless the employee has
made a written request to the employer that the record not be
available for inspection by an authorised industrial officer or a
particular authorised industria officer; and

(b) must not alow the officer to inspect the record for—

(i) an employee who has made a written request to the
employer that the record not be available for inspection by an
authorised industrial officer or a particular authorised
industrial officer; or

(i) an employee mentioned in subsection (1)(c), unless the
employee has given written consent.

Maximum penalty—27 penalty units.

(3) A person must not, by threats or intimidation, persuade or attempt to
persuade an employee or prospective employee to make, or refuse to make,
awritten request to the employer or prospective employer that the record not
be available for inspection by an authorised industrial officer.

Maximum penalty—27 penalty units.

(4) If the employer keeps particulars other than those mentioned in
section 394(1)184 in the record, the employer need not make the other
particulars available for inspection.

(5) The officer may make a copy of the record, but can not require any
help from the employer.

(6) The officer may interview—

(@ the employer about compliance with the relevant industrial
instrument or permit; and

(b) employees (either individually or together) during non-working
time.

(7) A person must not obstruct the officer exercising a power under
subsection (5) or (6).

Maximum penalty—27 penalty units.

184 Section 394 (Time and wages record—industrial instrument employees)
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(8) The officer must not—

(@ wilfully obstruct an employee during the employee’s working
time or the employer; or

(b) contravene arequirement of this section.
Maximum penalty—27 penalty units.

(9) A person must not act as an authorised industrial officer under this
section, unless the person holds a current authorisation.

Maximum penalty—27 penalty units.
(20) In this section—

“member employee” means an employee who is a member of the officer’s
organisation.

“time and wagesrecord” means the time and wages record required to be
kept under section 394.

I nspection of employeeregister and index—registrar

402.(1) The registrar may inspect an employer’s employee register and
index at the employer’ s workplace during the employer’ s business hours.

(2) The employer must allow the registrar to inspect the record or index.
Maximum penalty—40 penalty units.

(3) The registrar may, by notice, direct the employer to give the register
or index to a stated person, at a stated reasonable time and place if—

(a) theregistrar requires aregister or index for the taking of a ballot;
or

(b) the court or commission orders the register or index be made
available for any other purpose.

(4) The employer must comply with the direction.
Maximum penalty—40 penalty units.

I nspection of time and wages book—employees
403.(1) An employee may inspect the time and wages record for the
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employee’ s particulars relating to the 12 month period before the inspection.

(2) At the employer’ s discretion, the employer may give the particulars to
the employee in writing.

(3) Unless the employer otherwise consents, the employee may inspect
the record only—

(@ onceinany 12 month period; and

(b) during the employer’s business hours, but outside the employee’s
working time.

PART 2—WAGES AND OCCUPATIONAL
SUPERANNUATION

Division 1—I nterpretation

Definitionsfor pt 2
404. In this part—
“assignment” includes disposition and charge, whether legal or equitable.

“contracted work” means work that is, or is to be, performed under a
contract or undertaking (whether written or unwritten).

“employer”, in divison 2, means the person—
(& withwhom aprime contractor has contracted to perform work; or
(b) who has an obligation to a prime contractor to perform work.

“fixed rate”, in divison 3,185 means the rate fixed by an industrial
instrument or permit.

“ming’, in division 4,186 means a mine within the meaning of the Mines
Regulation Act 1964.

185 Division 3 (Paying and recovering wages)
186 Division 4 (Wagesin rural and mining industries)
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“mortgagee’, in division 4, means a person entitled to payment under the
security of an instrument of mortgage, crop lien, stock mortgage or hill
of sale.

“mortgagor”, in divison 4, means a person liable to pay a mortgagee
under an instrument of mortgage, crop lien, stock mortgage or bill of
sae.

“prime contractor” —

(@) means a person (the “contractor”) who contracts with someone
else for the performance of work by the other person, or at whose
reguest, or on whose credit or behalf and with whose knowledge
and consent, work is performed; and

(b) includesaperson, claiming under the contractor, whose rights are
acquired after the work begins.

“rate’, indivision 3, includes price.

“subcontractor” means a person who contracts with an employer to
perform work to discharge the employer’s obligation to a prime
contractor.

Referencesto service

405. A reference in this part to service on a person includes reference to
service on the person’s agent.

Division 2—Protection for wages

Wages arefirst charge on amounts payable to employer

406.(1) Wages payable to employees employed on any contracted work
are, subject to the prime contractor’s rights as prescribed under this Act, a
first charge on the amount payable to the employer by the prime contractor
for the work.
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(2) Until a notice of attachment under section 409187 js served on the
prime contractor, the prime contractor may pay the employer al amounts
payable for the contracted work.

Assignment of amount payable ineffectual against claimsfor wages

407.(1) This section applies to an assignment by an employer of amounts
that have become, or are to become, payable to the employer by a prime
contractor for contracted work.

(2) The assignment is of no effect as against wages payable, or to
become payable, to employees employed by the employer in performance
of the work.

(3) Subsection (2) does not apply if the assignment is to the employees
employed by the employer in performance of the work concerned for wages
payable, or to become payable, to them for performing the work.

Amounts paid or payable to employer to be applied in payment of
wages

408.(1) This section applies to amounts paid or payable to an employer
by aprime contractor for contracted work.

(2) The amount is not liable to be attached or charged, except by
employees mentioned in subsection (5), until all wages payable, or to
become payable, to the employees have been properly paid to them or have
been secured to them in away approved by a magistrate.

(3) The employer must apply the amounts received, to the extent
necessary, in payment of wages payable, or to become payable, to
employees employed by the employer in performance of work for which
the amounts are received.

Maximum penalty—40 penalty units.

(4) The employer must keep an accurate written account of the amounts
received from the prime contractor, and of the way the amounts have been
disbursed or disposed of.

187 Section 409 (Attachment notices)
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Maximum penalty—40 penalty units.

(5) The employer must produce the account for inspection to an
employee mentioned in subsection (3)—

(@ whose wages are more than 8 days in arrears and are not paid
when demanded; and

(b) who asks to see the account.
Maximum penalty—40 penalty units.

(6) The employer must allow the employee to make a copy of the
account.

Maximum penalty—40 penalty units.

Attachment notices

409. An employee whose wages remain unpaid for 24 hours after they
are payable and have been demanded by the employee, may serve the prime
contractor with an attachment notice in the form approved by the chief
executive for the purpose.

Effect of attachment notice

410.(1) This section appliesif an attachment notice is served on the prime
contractor.

(2) The prime contractor must retain from the amounts payable, or to
become payable, by the prime contractor to the employer for the contracted
work an amount sufficient to satisfy—

(@) theclaim for wages specified in the notice; and

(b) al further claims for wages specified in notices of attachment
served on the prime contractor within 7 days after the service of
the first notice.

(3) At the end of the 7 day period, the amount claimed as wages and
specified in the noticesis attached in the prime contractor’ s hands, and must
be kept by the prime contractor until—

(@) amagistrate orders to whom, and in what way, the amount must
be paid; or
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(b) the prime contractor deals with the amount under subsection (4);
or

(c) thenotices are withdrawn.

(4) After being served with a notice, the prime contractor may pay the
amount to which the notice relates to a clerk of the Magistrates Court until—

(&) amagistrate makes an order in relation to the amount; or
(b) the notice iswithdrawn.

(5) The payment—
(8 must be accompanied by the notice or acopy of it; and

(b) isafull discharge of the prime contractor from liability for the
amount paid and costs of a proceeding for the amount.

(6) An amount paid to a clerk of the Magistrates Court may be paid out
only—

(@) ontheorder of amagistrate; or
(b) if the relevant attachment notice iswithdrawn.

(7) A prime contractor who fails to keep, or to pay under subsection (4),
an amount required by subsection (2) or (3) to be kept is personally liable to
each employee in the amount of the employee's claim for wages stated in
the employee’ s attachment notice served on the prime contractor.

(8) An employee who has served an attachment notice on a prime
contractor may withdraw the notice by giving notice of withdrawal to—

(@) the prime contractor; and

(b) the employer to whom amounts are payable, or are to become
payable, by the prime contractor.

Ordersfor payment by prime contractor or clerk of the court

411.(1) Subsection (2) appliesif an employee who served an attachment
notice on a prime contractor obtains judgment from a magistrate against the
employer for the claim for wages.

(2) The magistrate may order the judgment be satisfied, in whole or part,
by payment of a stated amount—



s412 288 s412
Workplace Relations No. 1, 1997

(@ from amounts paid to the clerk of the Magistrates Court under
section 410(4); or

(b) if no amount was paid to the clerk under section 410(4) or the
amount paid was not enough to cover the amount ordered to be
paid by the magistrate—by the prime contractor.

(3) In deciding the amount that should be ordered to be paid for an
employee’s claim, the magistrate must take into account the existence of
clams for wages of other employees of the employer of which the
magistrate has knowledge.

(4) Subject to any appeal against the magistrate’s decision, the clerk or
prime contractor must pay the amount stated in the relevant order to the
employee from the amounts—

(@) paidto the clerk under section 410(4); or
(b) attached and kept in the hands of the prime contractor.

(5) Payment must be made within 21 days after a copy of the order is
served on the clerk or prime contractor.

(6) If an apped is started and notice of it served, the clerk or prime
contractor must continue to keep or hold the amounts from which payment
isto be made until the appeal isfinally decided or discontinued.

(7) The prime contractor is not liable to a greater extent than the amount
actually payable by the prime contractor to the employer when—

(@) theorder isserved; or
(b) payment is made under the order;
whichever isthe gresater.

Employeesto be paid accor ding to when attachment notices ar e served

412.(1) Subject to sections 409 to 411,188 an amount attached in the
hands of a prime contractor, or paid to aclerk of the Magistrates Court, isto

188 Section 409 (Attachment notices)
Section 410 (Effect of attachment notice)
Section 411 (Orders for payment by prime contractor or clerk of the court)



s413 289 s413
Workplace Relations No. 1, 1997

be paid in priority according to the order of the service of the relevant
attachment notices.

(2) However, for this section, all notices served within 7 days after the
service of thefirst notice are—

(@) taken to have been served simultaneoudly with the first notice; and
(b) accorded equal priority to distribution of the amount attached or
paid.

(3) The claims for wages of all employees who are taken to have served
notices simultaneously must be paid in full, unless the amounts attached in
the hands of the prime contractor or held by the clerk are insufficient for the
purpose.

(4) If the amounts are insufficient for the purpose, the claims are to abate
in equal proportions among themselves.

Employee may sue prime contractor
413.(1) Subsection (2) appliesif—
(@) aprime contractor is served with a copy of the magistrate’ s order
made under section 411(2);189 and

(b) theamount stated in the order and payable by the prime contractor
is not paid in accordance with the order.

(2) The employee in whose favour the order is made may, in an
Industrial Magistrates Court and in the employee’s own name, sue the
prime contractor for the amount stated in the order and unpaid, by way of
any action or proceeding the employer could have brought against the prime
contractor as if—

() there been no attachment of amounts under this part; and

(b) the amounts required by the attachment under section 409190 to be
kept were payable to the employer and unpaid.

189 Section 411 (Orders for payment by prime contractor or clerk of the court)
190 Section 409 (Attachment notices)
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(3) The employee' s entitlement is subject to the prime contractor’ s right
to set off against the employee’ s clam all amounts—

(@) properly paid by the prime contractor to the employer under
section 406(2);191 and

(b) the employer was, when the notice was served on the prime
contractor, liable to pay the prime contractor for a breach, or
non-performance, of the contract or undertaking in performance
of which the relevant work is or is to be performed.

Cessation of attachment not to prejudice prime contractor

414.(1) This section applies if an order under section 411192 stops
operating because—
(a) of satisfaction of the employee’ s claim; or
(b) itissetaside.

(2) A prime contractor who has paid in accordance with the order, before
receiving notice of the satisfaction or setting aside, isnot to be prejudiced in
relation to the payment because the order stopped operating.

Dischar ge by employee for payment received

415. An employee who receives an amount for a claim for wages to
which an order under section 411193 relates must sign a discharge for the
amount, in the form approved by the chief executive for the purpose, if
asked by the person making the payment.

Remedy of subcontractor’s employees

416.(1) If an employer has let the performance of work to a
subcontractor, an employee employed by the subcontractor in that work has
the same rights and remedies for a claim for wages against the employer

191 Section 406 (Wages are first charge on amounts payable to employer)
192 Section 411 (Orders for payment by prime contractor or clerk of the court)
193 Section 411 (Orders for payment by prime contractor or clerk of the court)
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under this division as an employee of the employer has against a prime
contractor.

(2) For subsection (1), in construing this divison (other than
section 404194 and this section) the term ‘employer’ is substituted for the
term ‘prime contractor’ and the term ‘subcontractor’ is substituted for the
term ‘employee’.

Prime contractor’sright to reimbur sement
417.(1) This section appliesif—

(@) a prime contractor has paid a claim for wages payable to an
employee of the employer, in satisfaction of the prime
contractor’ s obligations under this division; and

(b) either of the following happens—

(i) for an employer who is a corporation—winding-up
proceedings are commenced,

(if) for an employer who is an individual—the employer’ s assets
are distributed in insolvency of the employer or in a
composition with the employer’s creditors.

(2) The prime contractor is taken to have a claim for wages against the
employer’s assets, which is a preferential claim, as if the prime contractor
were an employee of the employer to whom wages were payable by the
employer.

(3) This section applies only to the extent that a State law may validly
apply to the distribution of assets.

Magistrate may hear claim for wages ex parte

418. A magistrate may hear and decide a proceeding for a claim for
wages in the absence of a person to whom the originating process is
directed on proof, on oath or affirmation, of the service of the process.

194 Section 404 (Definitions for pt 2)
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Division 3—Paying and recovering wages

Wagesto be paid without deduction

419.(1) If an employer employs an employee to perform work for a
fixed rate, the employer must pay the employee the fixed rate without
deduction, other than a deduction authorised by—

(@) areevantindustria instrument; or

(b) thisdivision; or

(c) theemployee’ swritten consent.
(2) If—

a) an employer employs an employee to perform work for a rate
€) I I I f k f
agreed between the employer and the employee; and

(b) either the rate for the work is not fixed by a relevant industrial
instrument or permit or the fixed rate is less than the agreed rate;

the employer must pay the employee the agreed rate without deduction,
other than a deduction authorised by this division or the employee’ s written
consent.

(3) A contract or authority isvoid to the extent it providesfor adeduction
to be made from wages in contravention of this section.

Paying wages

420.(1) Wages payable to an employee must be paid at least monthly to
the employee.

Maximum penalty—16 penalty units.
(2) The wages must be paid—
(8 inAustralian currency; or
(b) with the employee' s written consent—

(i) wholly or partly to the employee' s credit in an account with a
financial ingtitution nominated by the employee; or

(i) by cheque of a type mentioned in subsection (5), draft,
money order or electronic fund transfer; or
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(c) inanother way alowed under arelevant industria instrument.
Maximum penalty—16 penalty units.
3) If—
(d) wagesareto be paid in cash; and
(b) the amount is not amultiple of 5c;

the amount may be rounded to the nearest amount that is a multiple of 5c,
even if thisinvolves areduction.

(4) If wages are to be paid other than in cash, they are to be paid without
deduction of any charge made because of the way payment is made.

Maximum penalty—16 penalty units.

(5) Except with the employee’s written consent, a cheque by which
wages are paid—

(& must be payable to a bearer on demand; and
(b) must not be crossed.

(6) If wages are payable to an employee when the employee stops
employment with the employer, the wages must be paid to the employee
within 3 days after the employment stops, unless—

(8) section 422195 gpplies; or

(b) the employer has complied with an inspector’s demand under
section 386.196

Maximum penalty—40 penalty units.

(7) If an employee accepts for wages a cheque, draft or money order that
Is dishonoured, the employee may recover from the employer by actionin a
court of competent jurisdiction as a debt payable to the employee—
(@) thewages payable; and

(b) a reasonable amount for damages suffered by the employee
because of the dishonour.

195 Section 422 (Payment of unpaid wages etc. if employee’ s whereabouts unknown)
196 Section 386 (Paying employee’s wages etc. to inspector)
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(8) A contract or authority isvoid to the extent it provides for payment of
wages other than under this section.

Contract not to stipulate mode of spending wages

421.(1) Subject to thisdivision, an employer isnot, directly or indirectly,
to impose as a condition, express or implied, of an employee's
employment, a provision about the place where, way in which, or person
with whom an employee’ s wages, or a part of the wages, are to be spent.
Maximum penalty—16 penalty units.

(2) An employer must not dismiss an employee because the employee’s

wages, or apart of the wages, are spent, or not spent, at aplace, in away, or
with a person.197

Payment of unpaid wages etc. if employee’s wher eabouts unknown
422.(1) Subsection (2) appliesif—

(@) an employer can not comply with section 419(6)198 because the
former employee’s whereabouts are unknown to the employer
and can not be discovered by the employer with reasonable
diligence; and

(b) theinability continues for 30 days after cessation of employment
by the former employee.

(2) The employer, immediately at the end of the 30 days, must pay the
wages payable to the former employee to the nearest clerk of the
Magistrates Court.

Maximum penalty—40 penalty units.

(3) The receipt of the clerk for the payment is a full discharge to the
employer for the amount stated in the receipt.

(4) The clerk must pay the amount—

197 See section 217 (When dismissal is unlawful)
198 Section 419 (Wages to be paid without deduction)
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(@ if the former employee’s whereabouts are discovered—to the
former employee; or

(b) if at the end of afurther 30 days, the amounts have not been paid
to the former employee—to the department’s funds for the
former employee.

(5) This section does not apply if the employer has complied with an
ingpector’ s demand made under section 386.199

Recovery of wages etc.

423.(1) An application may be made to a magistrate for an order for
payment of wages payable to an employee that are unpaid.

(2) The application may be made by—
(& theemployee; or
(b) an employee organisation of which the employee is a member,
acting for the employee; or
(c) aperson authorised by the employee to make the application, and
acting for the employee; or
(d) aninspector.
(3) The application must be made within 6 years after the wages became
payable.

(4) On hearing the application, the magistrate—

(@ must order the employer to pay the employee the amount the
magistrate finds to be payable and unpaid to the employee within
the 6 years before the date of the application; and

(b) may make an order for the payment despite an express or implied
provision of an agreement to the contrary; and

(c) may order the payment to be made on the terms the magistrate
considers appropriate; and

(d) may award costs to either party in an amount assessed by the
magistrate.

199 Section 386 (Paying employee’s wages etc. to inspector)
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Enforcement of magistrate’ sorder

424.(1) This section appliesto an order of amagistrate for payment by an
employer of—
(& wagesfound to be payable; or

(b) contributions to an approved superannuation fund found to be
payable; or

(c) costs in a proceeding relating to unpaid amounts mentioned in
paragraph (a) or (b).

(2) The order is enforceable under the Justices Act 1886 as an order for
payment of money made by justices under that Act.

(3) If an order is made, the amount ordered to be paid (including costs) is
a debt payable to the person, in whose favour the order is made, by the
employer.

(4) The order may be filed in the registry of a Magistrates Court under
the Magistrates Courts Act 1921, and on being filed—

(a) istakento be an order properly made by a Magistrates Court; and

(b) without limiting subsection (2), may be enforced as an order
made by a Magistrates Court.

Recovery from employee of amounts over paid

425.(1) This divison does not prevent an employer recovering an
amount paid to an employee that the employee is not entitled to because of
absence from work.

(2) Without limiting the employer’s right to recover, the employer may
recover the amount by deducting amounts from the employee’ swages for a
subsequent pay period or periods.

(3) Deductions under subsection (2)—
(8 must be commenced within 1 year after the payment; and
(b) may extend over aperiod of 6 years after the payment.

(4) A deduction can not be made in an amount that would reduce the
wages payable to the employee for a pay period to less than an amount
prescribed under aregulation.
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Deduction in default of notice of ter mination
426.(1) This section appliesif—

(8 an employment contract is governed by an industrial instrument
that provides for notice of termination of the employment for a
specified period; and

(b) an employee ceases the employment without giving the employer
the notice for the specified period.

(2) The employer may deduct from wages payable to the employee an
amount stated by the instrument to be forfeited or payable to the employer if
notice of termination is not given by an employee for the period specified.

Minor may sue

427. A minor may sue, or bring another proceeding under this division,
for wages payable to the minor as an employee, in the same way and to the
same extent asif the minor were 18 years.

Division 4—Wagesin rural and mining industries

Wages recover able against mortgagee if mortgagor defaults
428.(1) This section appliesif an employee—
(@ has performed work—

(i) incultivating, or otherwise improving, land that is subject to
amortgage; or

(if) incultivating, or otherwise in connection with, acrop that is
subject to alien; or

(iii) relating to animal or vegetable matter prepared or
manufactured by machinery that is subject to abill of sale; or

(iv) intending, feeding, driving, or otherwise in connection with,
stock that is subject to amortgage; and

(b) isprevented from, or hindered in, recovering wages for the work
from the mortgagor as employer because—
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(i) the mortgagee has entered into, or taken possession of the
land, crop, machinery or stock, or is taken to have done so;
or

(ii) the mortgagee has sold the land, crop, machinery or stock,
under the mortgagee’ s security; or

(iif) a cheque, draft or order drawn by the mortgagor on the
mortgagee is dishonoured by the mortgagee.

(2) The mortgagee is taken to be the employee’s employer for the
performance of the work.

(3) The mortgagor is taken, in engaging the employee for the work, to
have acted as the mortgagee' s authorised agent.

(4) Subsections (2) and (3) do not affect appropriate accounting as
between the mortgagor and the mortgagee.

(5) A mortgageeis not liable for the employee’ swages that have become
payable more than 6 months before whichever of the following events
happens first—

(@) the employee first applies to the mortgagee for payment of the
wages,

(b) the mortgagee takes possession of, or sells, the land, crop,
machinery or stock.

(6) The mortgagee’ sliability under this section—

() is additional to the mortgagor’'s liability for the employee's
wages; and

(b) doesnot affect rights, liabilities, functions and powers as between
the mortgagor and employee.

(7) An employee does not lose a right to bring a proceeding against the
mortgagee for unpaid wages, and costs of the proceeding, if the employee—

() brings a proceeding against a mortgagor for wages (whether or
not the employee obtains an order for payment against the
mortgagor); and

(b) because of areason in subsection (1)(b), fails to obtain payment
of the wages, or part of the wages, from the mortgagor.



s429 299 s430
Workplace Relations No. 1, 1997

Distresswarrant levied on property of mortgagor or mortgagee

429.(1) A warrant of distress issued to enforce an order for payment of
wages payable to an employee for work performed in connection with
property mentioned in section 428(1), as far as the land, crop, machinery or
stock is concerned—

() authorises distress on and sale of the mortgagee’s property and
the mortgagor’ s property; and

(b) may be executed on the mortgaged land or the encumbered crop,
machinery, or stock even though the mortgagee has entered into
or taken possession of the land, crop, machinery or stock, or is
taken to have done so, under the mortgagee’ s security.

(2) An amount paid by, or recovered from, the mortgagee for the
wages—

(@) istaken to be an advance made by the mortgagee to the mortgagor
under the mortgagee' s security; and

(b) may be recovered by the mortgagee under the security.
(3) In this section—
“land” includes the fixtures on the land.

Application of ss428 and 429 to mines

430.(1) Sections 428200 and 429 apply, with necessary changes, if an
employee—

(@ has performed work in or about—

(i) amine (including its fixtures) that is subject to a mortgage;
or

(it) machinery or apparatus, used in or for amine, that is subject
toabill of sale; and

(b) isprevented from, or hindered in, recovering wages for the work
from the mortgagor as employer because—

200 Section 428 (Wages recoverable against mortgagee if mortgagor defaults)
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(i) the mortgagee has entered into, or taken possession of the
mine, machinery or apparatus, or is taken to have done so; or

(i) has sold the mine, machinery or apparatus, under the
mortgagee’ s security; or

(iii) a cheque, draft or order drawn by the mortgagor on the
mortgagee is dishonoured by the mortgagee.

(2) However, a mortgagee is not liable for the employee’s wages that
have become payable more than 1 month before whichever of the following
events happens first—

(@ the employee first applies to the mortgagee for payment of the
wages,

(b) the mortgagee takes possession of, or sells, the mine, machinery
or apparatus.

(3) In this section—
“wages’ for work includes earnings for work.

Priority in payment of wages earned in mine

431.(1) An amount of wages, of not more than 4 weeks, payable to an
employee for employment in or about a mine—

(@ isafirst charge on the claim or land in or on which the mine is
Stuated; and

(b) in the winding-up of a corporation formed for or engaged in
working the mine, must be paid in priority to al other debts,
secured or unsecured, of the corporation.

(2) Subsection (1)(a) applies even though—

(@ the claim or land is mortgaged or charged to secure payment of
other amounts; or

(b) thereisalien ontheclaim or land.

(3) Subsection (1)(b) applies only to the extent that alaw of the State may
validly apply to the distribution of assetsin awinding-up.

(4) If afirst charge exists under subsection (1)(a), the amount charged
includes—
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(@) al amounts awarded by a court as costs against an employer in a
proceeding brought by or for an employee to recover the wages
mentioned in the subsection; and

(b) the amount of costs, charges and expenses reasonably incurred in
attempting to enforce an order or orders for payment of the
wages.

(5) The debts that are a first charge under subsection (1)(a) or are to be
paid in priority under subsection (1)(b)—

(@ rank equally among themselves; and
(b) if necessary, abate in equal proportions among themselves.
(6) In this section—
“wages’ for work includes earnings for work.

Division 5—Occupational superannuation

Agreement about superannuation fund

432.(1) This section applies if an industrial instrument requires an
employer to pay contributions to a specified superannuation fund.

(2) Despite the instrument, the required contributions may be paid to a
complying superannuation fund agreed to by the employer and employee.

(3) The agreement must be written and signed by the employer and
employee.

(4) A person must not coerce someone else to make an agreement
mentioned in subsection (3).

Maximum penalty for subsection (4)—40 penalty units.

Contributing occupational superannuation

433.(1) An employer must contribute, for eligible employees, to the
approved superannuation fund at the level required by therelevant industrial
instrument.

Maximum penalty—40 penalty units.
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(2) The offence is a continuing offence that may be charged in
1 complaint for a period.

(3) An employer who contributed—

(@ to a complying superannuation fund at a level required by a
relevant industrial instrument; but

(b) toafund that isnot the approved superannuation fund;

does not commit an offence unless the employer has knowingly
contravened the instrument.

(4) If the commission makes an order under section 434(1), an employer
who fails to contribute in accordance with the order is taken to fail to make
the contribution under the relevant industrial instrument, whether or not the
order was directed to that employer.

(5) The court by which a defendant is found guilty of an offence under
subsection (1) may make, in relation to the defendant, an order that a
magistrate is authorised by section 435201 to make on an application under
that section, and that section applies and extends accordingly.

Power to order superannuation contribution to particular fund
434.(1) This section appliesif—

(@ anindustria matter relates to an allegation that an employer has
been, or is, contributing to a complying superannuation fund for
employees at alevel required by arelevant industrial instrument;
but

(b) thefund isnot the approved superannuation fund.

(2) The commission, of its own initiative or on application by an
inspector, organisation or employee concerned, may—

(@) determine which complying superannuation fund the employer
should have been, or should be, contributing to to comply with
therelevant industrial instrument; and

(b) order the employer to contribute accordingly.

201 Section 435 (Magistrate's power for unpaid superannuation contribution)
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(3) If the commission considers it appropriate, the commission may
make its order to operate from the date when a particular employee became
eligible for payment of contribution to the fund determined by the
commission.

(4) The commission may recognise all or any of the contribution made
by an employer to acomplying superannuation fund up to and including the
date of the commission’s determination as having met the requirements, or
a part of them, of a relevant industrial instrument, relating to employers
contribution to the approved superannuation fund.

Magistrate’'s power for unpaid superannuation contribution

435.(1) An application may be made to a magistrate for an order for
payment of contributions to the approved superannuation fund payable for
an eligible employee that are unpaid.

(2) The application may be made by—

(8 aninspector; or
(b) an employee who is an €eligible employee on whose behalf an

employer isrequired to contribute to an approved superannuation
fund; or

(c) an employee organisation of which an employee mentioned in
paragraph (b) is a member.
(3) The application must be made within 6 years after the contributions
became payable.

(4) On hearing the application, the magistrate must order the employer to
pay the employee—

(@ the amount the magistrate finds to be payable and unpaid to the
employee within the 6 years before the date of the application; and

(b) an amount the magistrate considers appropriate, based on the
return that would have accrued in relation to the contribution had it
been properly paid to the fund.

(5) The order must require the amount to be paid to—

(@) if the employee is employed by the employer—the approved
superannuation fund; or
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(b) if the employeeisno longer employed by the employer—
(i) the approved superannuation fund; or
(i) acomplying superannuation fund; or
(iii) asuperannuation fund nominated by the employee; or
(iv) andligiblerollover fund; or

(v) if the amount is less than the amount of total benefits that
may revert to an employee under the Superannuation
Industry (Supervision) Act 1993 (Cwlth)—the employee.

(6) The amount must be paid into the unclaimed moneys fund in the
Treasury, if aformer employeein relation to whom an order is made—

(@) can not be located after reasonable inquiry; or

(b) does not nominate a superannuation fund for the purpose of the
order, if required by the order to do so.

(7) The magistrate—

(@ may order payment on the terms the magistrate considers
appropriate; and

(b) may order costs, or make no order for costs, as the magistrate
considers appropriate.

CHAPTER 10—OFFENCES

Contempt of court

436.(1) The court has all the protection, powers, jurisdiction and authority
possessed by the Supreme Court in relation to contempt of court.

(2) In the court’s exercise of the protection, powers, jurisdiction and
authority, the Rules of the Supreme Court relating to contempt of court
apply, with necessary changes, and must be complied with.

(3) Theregistrar or another officer of the court may apply to the court for
an order that a person be committed to prison for contempt of court.
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(4) The court’s jurisdiction to punish a contempt of the court may be
exercised by—

(@ for a contempt committed in the face and hearing of the
court—the president, on the president’ s own initiative; or

(b) otherwise—the full court.

(5) The court has jurisdiction to punish an act or omission as a contempt
of the court, although a penalty is prescribed for the act or omission.

Disobeying penalty orders

437.(1) A person must obey a penalty order, unless the person has a
reasonable excuse.

Maximum penalty—the penalty provided for in the order.
(2) In this section—

“penalty order” means an order of the court or commission that provides
for payment of a penalty if the order is disobeyed.

Improper conduct towards member of the commission, magistrate or
registrar

438.(1) A person must not—
(& wilfully insult or disturb an official; or
(b) useinsulting language to an official; or
(c) interrupt an industria tribunal’ s proceeding; or
(d) by writing or speech, use words intended to—
(i) improperly influence an officia; or

(it) improperly influence a witness before an industrial tribunal;
or

(iii) bring an official or industrial tribunal into disrepute.
Maximum penalty—40 penalty units or 1 year’s imprisonment.
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(2) A person who commits an offence under this section before an
industrial tribunal may, by the tribunal’ s order, be excluded from the place
where the tribunal is Sitting.

(3) The making of an order under subsection (2) does not affect the
offender’ s liability to be punished for the offence.

(4) A police officer, or a person acting under the authority of the
industrial tribunal, may enforce the tribunal’s order, using necessary
reasonable force.

(5) In this section—

“industrial tribunal” means the commission, an Industrial Magistrates
Court, or the registrar acting as registrar under this or another Act.

“official” means a member of the commission, a magistrate or the registrar
exercising jurisdiction or powers or performing functions under this or
another Act.

Disturbances near tribunals

439. A person must not create, take part in, or continue a disturbance in
or near a place where the court, the commission, an Industrial Magistrates
Court or the registrar is sitting for this or another Act.

Maximum penalty—40 penalty units or 1 year’ s imprisonment.

Contempt by witness
440.(1) A person must not, without lawful excuse—

(@ if called to appear as a witness before an industria
tribunal—disobey the summons; or

(b) if appearing as awitness before an industrial tribunal, whether or
not in response to a summons—

(i) refuseto be sworn or to make an affirmation or declaration
as awitness; or

(ii) refuseto answer aquestion that the person isrequired by the
tribunal to answer; or
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(iii) refuse to produce records that the person is required by the
tribunal to produce.

Maximum penalty—40 penalty units.
(2) In this section—

“industrial tribunal” means the court, the commission, an Industrial
Magistrates Court or the registrar conducting a proceeding under this
or another Act.

False or mideading statements

441.(1) A person must not state anything to an officia for this Act that
the person knows is false or mideading in amaterial particular.

Maximum penalty—40 penalty units.

(2) It is enough for a complaint against a person for an offence against
subsection (1) to state that the statement made was ‘false or misleading’ to
the person’s knowledge.

(3) A person must not be prosecuted for an offence under this section if
the person can be prosecuted for an offence under section 105 or 298.202

(4) In this section—
“official” means an inspector or the registrar.

False, mideading or incomplete documents

442.(1) A person must not, for this Act, give an official a document
containing information the person knows is false, misleading or incomplete
inamateria particular.

Maximum penalty—40 penalty units.

(2) Subsection (1) does not apply to a person if the person, when giving
the document—

202 Section 105 (Person must not apply duress or make false statements in
connection with QWA etc.)
Section 298 (Power to enter and inspect)
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(@ informs the official, to the best of the person’s ability, how it is
false, misleading or incomplete; and

(b) if the person has, or can reasonably obtain, the correct
information—gives the correct information.

(3) A person must not make an entry in a document required or
permitted to be made or kept under this Act knowing the entry to be false,
misleading or incomplete in amaterial particular.

Maximum penalty—40 penalty units.

(4) It is enough for a complaint against a person for an offence against
subsection (1) or (3) to state that the statement made was *fal se, misleading
or incomplete’ to the person’s knowledge.

(5) A person must not be prosecuted for an offence under this section if
the person can be prosecuted under section 83 or 298.203

(6) In this section—

“official” means an inspector, an authorised industrial officer or the
registrar.

Obstructing officers
443.(1) A person must not—

() obstruct an officer exercising a power, or performing a function,
under this or another Act; or

(b) if lawfully required by an officer to produce or exhibit a
document, or to allow a document to be examined—fail to
comply with the request, unless the person has a reasonable
excuse; or

(c) wilfully midead an officer in a way likely to affect the
performance of the officer’s function; or

(d) if lawfully asked a question for this or another Act by an
officer—fail to answer the question truthfully and to the best of
the person’ s knowledge, information and belief.

203 Section 83 (Employer’s declaration must be accurate) or 298 (Power to enter and
inspect)
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Maximum penalty—40 penalty units.

(2) A person must not be prosecuted for an offence under subsection (1)
if the person can be prosecuted under section 298.204

(3) In this section—
“officer” means an officer of the court or commission.

Avoiding Act’sobligations

444.(1) An employer, with intent to avoid an obligation under this Act to
pay an employee for a public holiday or accrued leave, must not—

(@ dismissthe employee; or

(b) if the employee’s entitlement to long service leave is worked out
under section 200205—interrupt the continuity of the employee’s
service.

Maximum penalty—40 penalty units..

(2) If the Industrial Magistrates Court finds an employer has contravened
subsection (1) in relation to long service leave, it must (in addition to any
order it may make imposing a penalty) order the defendant to pay the
dismissed employee a proportionate amount of long service leave on the
basis of 13 weeks leave for 15 years service.

(3) In this section—
“dismiss’ includes stand-down.
“leave” means annual, sick or long service leave.

“obligation” under this Act includes an obligation under an industrial
instrument.

Non-payment of wages

445.(1) A person must pay wages payable to an employee under a
relevant industrial instrument or permit—

204 Section 298 (Power to enter and inspect)
205 Section 200 (Service of casual employees)
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(@) totheemployee; or
(b) inaccordance with the employee’ s written direction.
Maximum penalty—200 penalty units.
(2) An offence under subsection (1) may consist of—
(@) asinglefailureto pay wages due on aparticular day; or
(b) afailureto pay wages due over a period of time.

(3) The offence starts on the day of the failure and continues until the
wages are paid.

(4) A complaint or a series of complaints may be made for any period
over which the offence continues.

(5) However, a complaint may only relate to offences that started within
6 years before the complaint is made.

(6) A magistrate may hear and decide a complaint for an offence under
this section, and in addition to any penalty that the magistrate may impose—

(@ if the magistrate finds the defendant guilty—must order the
defendant to pay the employee the amount the magistrate finds to
be payable to the employee; or

(b) if the magistrate does not find the defendant guilty—may order
the defendant to pay the employee the amount the magistrate
finds, on the balance of probabilities, to be payable to the
employee.

(7) A magistrate may make the order—

(@) despite an express or implied provision of an agreement to the
contrary; and

(b) on the termsthe magistrate considers appropriate.

Accepting reduced wages

446.(1) An employee must not enter into an agreement with an employer
to accept wages that, to the employee’ s knowledge, are reduced wages.

Maximum penalty—16 penalty units.
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(2) The return by or for an employee, to or for the employer of a part of
wages paid under a relevant industrial instrument or permit for work
performed by the employee is evidence that the employee has entered into
an agreement mentioned in subsection (1).

Publishing statement about employment on reduced wages

447.(1) A person must not publish or cause to be published, whether or
not for reward, a statement that can be reasonably interpreted to state that a
person is ready and willing to—

(& employ aperson on reduced wages; or
(b) beemployed on reduced wages.
Maximum penalty—16 penalty units.

(2) A proceeding for an offence under subsection (1) may be
commenced against a publisher of the statement only if—

(@) thepublisher has been warned by an inspector that the publication
of the statement, or of a statement substantially similar, is an
offence under thisAct; and

(b) the publisher has published, or caused the publication of, the
statement after receiving the warning; and

(c) theMinister’s consent to the proceeding is obtained.

(3) A proprietor of a newspaper or advertising medium is taken to have
published the statement with knowledge of its unlawfulness, unless the
proprietor shows that the proprietor—

(@ had taken all reasonable precautions against committing the
offence; and

(b) had reasonable groundsto believe, and did believe, the publication
to be lawful; and

(c) had no reason to suspect the publication was unlawful.
(4) In this section—
“publish” includes—
() exhibit; and



s448 312 s448
Workplace Relations No. 1, 1997

(b) broadcast; and
(c) publishto aperson.
“publisher” means—
() theprinter or proprietor of a newspaper; or
(b) thedistributor or seller of a newspaper; or

(c) the printer, maker, operator or proprietor of an advertising device
or advertising medium; or

(d) the printer of adocument uttered for advertising purposes; or

(e) a person acting under the authority of a person mentioned in
paragraphs (a) to (d).

Offenceto offer or accept premiums

448.(1) This section applies subject to the Private Employment Agencies
Act 1983

(2) A person must not—
(a) offer an employment premium; or
(b) demand an employment premium; or
(c) ask for an employment premium; or
(d) accept, or agree to accept, an employment premium.
Maximum penalty—16 penalty units.

(3) If a court finds a person (the “defendant”) guilty of accepting an
employment premium, it must (in addition to any penalty order it may
make) order the defendant to pay an amount, equivalent to the amount or
value of the premium, to the person from whom the defendant accepted the
premium.

(4) In this section—

“employment premium” includes a consideration, gift, allowance or
forbearance for the employment of a person.
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Contraventions of awar ds, certified agreementsor per mits

449.(1) A person must not contravene an award, certified agreement or
permit.206

Maximum penalty—
(@ for afirst offence—

(i) if the offender is an employer that is a body corporate or an
organi sation—=80 penalty units; or

@it) if the offender is an employer that is not a body
corporate—16 penalty units; or

(iii) if the offender is an employee—16 penalty units; or

(b) for a second or subsequent offence consisting of a contravention

of the same provision of the instrument or permit—

(i) if the offender is an employer that is a body corporate or an
organi sation—100 penalty units; or

(@ii) if the offender is an employer that is not a body
corporate—20 penalty units; or

(it) if the offender is an employee—20 penalty units.

(2) For subsection (1), a second or subsequent offence is taken to be a
first offenceif more than 1 year has passed since the commission of the last
similar offence of which the person was found guilty.

(3) An employer who pays (directly or by an agent) an employee, and an
employee who receives from an employer (or the employer’s agent)
reduced wages is each taken to have contravened the instrument or permit.

(4) If an employee returns to an employer (or the employer’s agent) a
part of wages paid to the employee under a relevant award, certified
agreement or permit—

(@) theemployeeistaken to have received reduced wages; and

(b) the employer (or the employer’s agent) is taken to have paid
reduced wages;

206 For the contravention of a QWA, see section 93 (Parties must not contravene
QWA)
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unless the return is in discharge, or partial discharge, of a lawful debt or
obligation of the employee.

I njunction restraining contraventions

450.(1) This section applies if a person has been found guilty of an
offence involving the contravention of an industrial instrument, permit or
this Act.

(2) If satisfied the contravention consisted of the person’ swilful action or
default, the full court, on application made to it, may grant an injunction
restraining the person from—

(@) continuing the contravention; or

(b) committing further contraventions of the instrument, permit or
this Act, whether similar to or different from the contraventions
the person has been found guilty of.

(3) The person must obey the injunction.
Maximum penalty—200 penalty units.

Per sons consider ed partiesto offences

451. Without limiting the Criminal Code, section 7,207 an organisation or
person who—

() takespart in the commission of an offence under this Act; or

(b) counsels, procures or aids the commission of an offence under
this Act; or

(c) encourages the commission of an offence under this Act; or

(d) is concerned, directly or indirectly, in the commission of an
offence under this Act;

is taken to have committed the offence and to be liable to the penalty
prescribed for the offence.

207 Crimina Code, section 7 (Offender may be prosecuted under Code or other
statute)
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Executive officers must ensure cor por ation complies with ss 396, 433
and 445

452.(1) If a corporation commits an offence under section 396, 433 or
445,208 the executive officers of the corporation—

(@) arealso taken to have committed the offence; and

(b) are liable to the prescribed penalty and any other order the
magistrate may make under those sections.

(2) However, it is a defence for an executive officer to prove—

(a) if the officer was in a position to influence the conduct of the
corporation in relation to the offence—the officer exercised
reasonabl e diligence to ensure the corporation complied with the
sections; or

(b) the officer was not in a position to influence the conduct of the
corporation in relation to the offence.

(3) In this section—

“executive officer”, of a corporation, means a person who is concerned
with, or takes part in, the corporation’ s management, whether or not—

(@) thepersonisadirector; or

(b) the person’s position is given the name of executive officer.

Attempt to commit offence
453. A person who attempts to commit an offence under this Act—
(@ commitsan offence; and

(b) isliable to the same penalty asif the offence attempted had been
committed.

208 Section 396  (Employee  register), 433  (Contributing  occupational
superannuation) or 445 (Non-payment of wages)
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CHAPTER 11—LEGAL PROCEEDINGS

General application of jurisdictional provisions

454. The provisions of this Act providing for the powers of and
procedures before the court, the commission or an Industrial Magistrates
Court apply in relation to the jurisdiction of the court, the commission or an
Industrial Magistrates Court under this or another Act, unless the contrary
Intention appears.

Evidentiary provisions affecting proceeding under industrial Act
455. In aproceeding under an industrial Act—

(a) the appointment as employment advocate of a person claiming to
be, or stated to be, the employment advocate, and the authority of
the employment advocate to take a proceeding or do any act, must
be presumed, until the contrary is proved; and

(b) the appointment as inspector of a person claiming to be, or stated
to be, an inspector, and the authority of an inspector to take a
proceeding or do any act, must be presumed, until the contrary is
proved; and

(c) asignature purporting to be of the employment advocate is taken
asthe signature it purports to be, until the contrary is proved; and

(d) a signature purporting to be of an inspector is taken as the
signature it purports to be, until the contrary is proved; and

(e) adocument purporting to be a copy of a notice or order issued
under this Act by an inspector is admissible as evidence of the
Issue of the notice or order and of the thingsinit; and

(f) thelimitsof adistrict or part of the State, or of aroad, stated in a
complaint or other document made for the proceeding must be
presumed, until the contrary is proved; and

(@) judicia notice of the existence of industrial action, or of a
proposed industrial action, may betaken, if thetribunal concerned
considers the existence of the action, or the proposal for action, is
so well known as to require no proof of the fact.



s 456 317 s 456
Workplace Relations No. 1, 1997

Confidential material tendered in evidence

456.(1) Subsection (2) applies if records, tendered to the court or
commission, relate to—

(8) aperson’strade secrets; or
(b) thefinancial position of aparty or witness.

(2) The records can not, without the consent of the person, party or
witness, be inspected by anyone other than the president, a member of the
commission or an expert witness.

(3) Subsection (2) does not apply to records relating to the financial
position of a party or withess who claims that the financial position of an
industry or business does not permit the payment of wages, or the granting
of conditions—

(@) claimed in the proceeding in which the records are tendered; or

(b) under a proposed industrial instrument or order to which the
proceeding relates.

(4) If the court or commission directs that information relating to a
person’s trade secrets or financial position be given in evidence, the
evidence must be taken in private, if the person asks.

(5) The court, commission or registrar may direct—

(@) areport, or part of areport, of a proceeding in an industrial cause
not be published; or

(b) evidence given, records tendered or things exhibited in a
proceeding for an industrial cause be withheld from release or
search.

(6) The direction may prohibit the publication, release or search
absolutely, or except on conditions ordered by the court, commission or
registrar.

(7) The direction must be complied with by all persons to whom it is
directed.

Maximum penalty—16 penalty units.

(8 A direction may be given if the court, commission or registrar
considers—
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(@) disclosure of the matter would not be in the public interest; or

(b) persons, other than parties to the cause, do not have a sufficient
legitimate interest in being informed of the matter.

(99 A person must not give as evidence, or publish material, in
contravention of this section or of a direction under this section.

Maximum penalty—16 penalty units.
(20) In this section—

“expert witness’, for records, means a person appointed by the court or
commission to examine the records and to report on them.

Evidentiary value at lar ge of official records

457.(1) The following are admissible in a proceeding as evidence of a
decision or action—

(@) acopy of the decision, or of arecord of other action of the court
or commission, purporting to bear the seal of the court or
commission;

(b) acopy of, or a document purporting to be an extract from, the
industrial gazette purporting to contain notice of a decision or
other action of the court or commission.

(2) In aproceeding—

(@) acopy of, or a document purporting to be an extract from, the
industrial gazette purporting to contain notice of—

(i) a declaration of a general ruling published under section
132;209 or

(i) an amendment of an award or certified agreement;

is admissible as evidence of the making or approval of the
declaration or amendment and, for the period for which the
declaration or amendment remains in force, is evidence of the
mattersin the notice, until the contrary is proved; and

209 Section 132 (General rulings)
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(b)

(©)

(d)

(€)

()

a copy of a certified agreement, certified as a true copy by the
registrar, is admissible as evidence of—

(i) theagreement; and

(i) itsexecution as shown in the copy; and

(iii) its certification by the commission; and

a copy of a QWA, certified as a true copy by the registrar, is
admissible as evidence of—

(i) theagreement; and

(if) itsexecution as shown in the copy; and

(iii) itsapproval by an enterprise commissioner; and

acopy of a permit issued by the commission, a magistrate or the
registrar, certified as a true copy by the appropriate clerk of the
Magistrates Court or the registrar, is admissible as evidence of the
permit; and

a certificate issued by the registrar about an organisation’s
registration is evidence of the matters in the certificate; and

a certificate issued by the registrar that a stated person was, at a
stated time, a stated officer, or amember, of a stated organisation
is evidence of the matters.

Proof of certain facts by statement

458. In a proceeding, a statement in a complaint or other process by
which the proceeding is started that—

(@

(b)
(©)

acaling was, at or about a stated time, transferred from 1 person
to another; or

a stated person isor isnot, or was or was not, at a stated time, an
officer or member of an organisation; or

a stated person is liable to pay, but has not paid, contribution to
the approved superannuation fund;

is proof of the matter stated, until the contrary is proved.



s459 320 s460
Workplace Relations No. 1, 1997

Evidentiary value of certificate of trustee of superannuation fund

459.(1) In a proceeding, a trustee’s certificate stating, for a period of
relevant service of an €igible employee concerned in the proceeding—

(@ an amount was paid as contribution to a complying
superannuation fund of which the trustee is atrustee; or

(b) an amount worked out on the rate of return that stated
contributions would have attracted to the fund;

Is evidence of the matters stated, until the contrary is proved.
(2) In this section—

“trustee’ scertificate” meansa certificate given, or purporting to have been
given, by atrustee of a complying superannuation fund.

Offence proceedings generally

460.(1) A proceeding for an offence under an industrial Act isto be heard
and decided by the court or a magistrate, within the limits of the court’s or
magistrate’ sjurisdiction.

(2) A proceeding before a magistrate is to be heard and decided

summarily, but the Industrial Magistrates Court where the proceeding is
taken isto be constituted by a magistrate sitting alone.

(3) If the parties to a proceeding commenced, or to be commenced,
before a magistrate agree, by notice signed by them or their representatives,
that the proceeding should be continued or taken before a magistrate at a
particular place in the State (other than the place where the proceeding
should be heard and decided under the Justices Act 1886)—

() the magistrate at the particular place is authorised to hear and
decide the proceeding; and

(b) jurisdiction is conferred on each magistrate accordingly.

(4) If the proceeding has been commenced before the agreement is made,
the magistrate, if satisfied the agreement exists, must—

(@) adjourn the proceeding to the magistrate at the agreed place; and

(b) send the record of the proceeding taken before the magistrate to
the clerk of the Magistrates Court at the agreed place.
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(5) For the adjourned proceeding, evidence heard or produced in the
proceeding before it was adjourned, istaken to have been heard or produced
before the magistrate to whom the proceeding is adjourned, unless the
parties otherwise agree.

(6) Subject to subsection (7), a proceeding for an offence under this Act
must be commenced—

(&) within 1 year after the offence was committed; or

(b) within 6 months after the offence comes to the complainant’s
knowledge, but within 18 months after the offence was
committed.

(7) A proceeding for an offence under section 433 or 445210 must be
commenced within 6 years after the offence was committed.

Organisations may start proceedings

461. Without limiting the authority of the State or a person to take a
proceeding, an organisation (in its registered name) may commence a
proceeding for—

(@) contraventions of industrial instruments or permits; or
(b) an offence under this Act; or

(c) recovery of an amount payable to an employee.

Recovering amounts from organisations
462.(1) This section appliesfor the recovery of—
(8) apenaty imposed on an organisation under this Act; or
(b) an amount ordered to be paid by an organisation under this Act.

(2) Process may be issued and executed against the organisation’s
property, whether the property is vested in trustees or is otherwise held for
the organisation, as if the organisation, as a corporation, were the absolute
owner of the property.

210 Section 433 (Contributing occupational superannuation) or 445 (Non-payment of
wages)
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(3) In this section—
“property” of an organisation means property that the organisation has—
(@) legd titleto; or
(b) abeneficial interest in, to the extent of the interest.

CHAPTER 12—EMPLOYEESIN EMPLOYMENT
OF STATE

Application of Act to State
463. This Act binds the State, other than in relation to—

(@) amatter (other than something mentioned in paragraph (b)) about
which another Act prescribes away by which the matter must, or
may, be determined, and a determination of the matter has been
made in that way and isin force; or

(b) a matter about which another Act prescribes a process or
procedure by which to pursue the matter and does not allow for
jurisdiction of the court or commission in relation to the matter; or

(c) amatter about which another Act excludes the jurisdiction of the
court or commission or the application of a decision within the
meaning of this Act about the matter; or

(d) section 235(2)211 of the repealed Act when—
(i) anindustrial instrument otherwise provides; or
(ii) the commission otherwise decides.

Conflict between industrial instruments etc. and statutory
determination

464.(1) This section appliesif—

211 |ndustrial Relations Act 1990, section 235 (Payment for annual leave)
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(@) another Act—

(i) prescribes the way that a matter must, or may, be
determined; and

(ii) does not prescribe that, in determining the matter, arelevant
industrial instrument or decision of the court or commission
must be complied with; and

(b) a determination made about the matter under the other Act is
inconsistent with an industrial instrument or decision, whether
made before or after the instrument or decision.

(2) To the extent of any inconsistency between the determination and the
Instrument or decision—

(@) for adirective or guideline for reserved matters under the Public
Service Act 1996, section 34(1)—

(i) acertified agreement prevails over the determination; and
(if) the determination prevails over any other instrument or a
decision; and

(b) for any other determination—the determination prevails over the
instrument or decision.

Protection of public property and officers

465.(1) Execution or attachment can not be made against property or
revenues of the State or a department to enforce an industrial instrument or
decision of the court, the commission or a magistrate.

(2) A person who is—
(8 anemployer of employeesin adepartment; or

(b) taken to be an employer of employees in a department for this
Act;

IS not personally liable under a relevant industrial instrument or for a
contravention of arelevant industrial instrument.

(3) In this section—

“execution or attachment” includes process in the nature of execution or
attachment.
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Ambit of referenceto State

466.(1) This Act binds an instrumentality or body that is not a
department or part of a department but that is taken by an Act, or otherwise
under law—

(@) to be, or to represent, the State; or
(b) to havetherights, privileges or immunities of the State;
asit binds an employer, other than the State.

(2) A reference in section 463212 or 465 to the State does not include a
reference to an instrumentality or body mentioned in subsection (1).

Representation of public sector units

467.(1) A public sector unit, or a person in a public sector unit, who is
concerned as an employer in an industrial cause must be represented in an
industrial tribunal by—

(8 the unit’s chief executive or an officer or employee of the unit
authorised by the chief executive; or

(b) if alowed under this Act—alawyer or agent.
(2) In this section—

“industrial tribunal” means the court, the commission or an Industrial
Magistrates Court.

“public sector unit” see Public Service Act 1996, section 20.

Industrial cause affecting diver se employees

468.(1) Subsection (2) appliesif the Minister decides an industrial cause
Is one that affects, or is likely to affect, employees in more than 1 public
sector unit.

(2) The chief executive of the department is taken to be—

(@) the employer of al employees who are, or are likely to be,
affected; and

212 Section 463 (Application of Act to State)



s 469 325 s470
Workplace Relations No. 1, 1997

(b) a party to the cause and to a proceeding in the court, the
commission or an Industrial Magistrates Court in the cause;

instead of al other persons who, apart from this subsection, would be
employers of the employees or any of them.

(3) An—
(@) agreement made by the chief executive as employer; or
(b) order madein aproceeding to which the chief executiveis a party;

binds al persons, and their employees, to whom the agreement or order
purportsto apply.

CHAPTER 13—GENERAL

Employees working in and outside State
469.(1) This section appliesif an employer—
(@ hasaworkplace, or is present, in Queensland; and

(b) engages in Queensland an employee whose employment is, with
the employer’s consent, performed partly in Queensland and
partly in another State.

(2) An industria instrument that binds the employer and employee for
the employment performed in Queensland also binds them for the
employment performed in the other State.

Student’swork per mit

470.(1) A permit may be issued to a student taking part in atertiary study
course to work in acalling for a period.

(2) The permit may be issued, with or without conditions, by—
(@) onthe student’s application—the registrar; or
(b) on appea from the registrar—the commission.
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(3) The student must provide satisfactory proof on the application that the
period of work in the calling is necessary to compl ete the course.

(4) Theregistrar or commission must state in the permit—
(@) the period of work; and
(b) the student’ swage rate.

(5) When a permit is issued, the registrar must immediately notify the
secretary of an employee organisation in the calling of—

(@) theissue of the permit; and
(b) the permit’s conditions.

(6) This section applies, and a permit has effect, despite an award or
certified agreement.

Aged or infirm persons permits

471.(1) An application may be made to a magistrate for a permit for an
aged or infirm person, alleged to be unable to earn the minimum wage
provided for by an industria instrument that appliesto acaling, to work in
the calling for less than the minimum wage.

(2) The application may be made by—
() theaged or infirm person; or
(b) aninspector.
(3) A magistrate may issue the permit, with or without conditions.

(4) Onreceiving an application, amagistrate must immediately notify the
secretary of an employee organisation in the calling of—

(@) theapplication; and

(b) atime (at least 3 days and not more than 7 days from the date of
the notice) when the magistrate will hear any objection to the issue
of the permit.

(5) At the notified time, or at atime to which the matter is adjourned, the
magistrate must hear any objections from the organisation’s authorised
representative.
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(6) An organisation may apply, at any time under the rules of court, to a
magistrate to cancel the permit.

(7) This section applies, and a permit has effect, despite an award or
certified agreement.

Right of entry provisionsvoid

472. A provision of an industrial instrument, EFA, industrial agreement,
arrangement (whether written or unwritten) or order that requires or allows
an officer or employee of an organisation to do any of the following things
is not enforceable—

() enter premises—
(i) occupied by an employer who is bound by it; or
(i) wherework to which it appliesis being carried on;

(b) inspect any work, material, machinery, appliance, article,
document or other thing on the premises;

(c) interview an employee on the premises.

Preference provisionsvoid

473.(1) A provision of an industrial instrument, EFA, industrial
agreement or order or an arrangement (whether written or unwritten) that
requires or allows preferenceis not enforceable.

(2) In this section—
“preference” means preference within the meaning of section 228 of the

repealed Act.

Copy of award and certified agreement to be displayed

474.(1) This section applies to a workplace where an award or certified
agreement has application.

(2) The employer must attach a copy of the award or agreement, at or
near the entrance to the workplace in aposition whereit iseasily read by the
employeesin the workplace.
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Maximum penalty—20 penalty units.
(3) In this section—
“workplace” includes a factory, workroom or shop.

Incor poration of amendmentsin reprint of award or certified
agreement

475. If an award or certified agreement is amended, the registrar may
reprint the award or certified agreement in aform certified as correct by the
registrar.

Obsolete award or certified agreement

476.(1) The registrar, after the inquiry the registrar considers sufficient,
may notify in the industrial gazette an intention to declare a stated award or
certified agreement, made or continued in force under this Act, obsolete.

(2) A person may, within the stated time and in the stated way, file an
objection notice with the commission.

(3) The commission must hear and decide the objection.

(4) If no objectionisfiled within the stated time, or al objectionsfiled are
dismissed, the registrar may notify in the industrial gazette that the award or
certified agreement is obsol ete.

(5) The award or certified agreement then stops having effect.

Certificate of employment on termination

477.(1) An employer, when asked by a person whose employment with
the employer has been terminated, must give the person a certificate, signed
by the employer, about the particulars prescribed under a regulation.

Maximum penalty—20 penalty units.
(2) In this section—
“terminated” means terminated by the employer or employee.
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False pretencesrelating to employment
478.(1) A person must not—

(@) pretend someone else has been employed by the person for a
period, or in a capacity, other than that for, or in, which the other
person was employed; or

(b) assert in writing that someone else has been employed by the
person for a period, or in a capacity, knowing the assertion to be
false; or

(c) assert in writing another matter relating to the person’s
employment of someone else, knowing the assertion to be falsein
amaterial particular.

Maximum penalty—40 penalty units.
(2) A person must hot—

(@) forgeacertificate that purportsto be adischarge from, or arecord
of, previous employment; or

(b) use adocument that purports to be a discharge from, or a record
of, previous employment, knowing the document is not genuine
orisfalse; or

(c) pretend, or fasely claim, when seeking employment, to be a
person named in a genuine document mentioned in paragraph (b)
as a person to whom the document was given; or

(d) seek to obtain employment by assuming someone else’s name,
living or dead, with intent to deceive.

Maximum penalty—40 penalty units.

(3) If, under arelevant industrial instrument in a calling, an employee’s
wages depends wholly or partly on the employee’'s age, experience or
duration of previous employment, a person must not give information, or
make a statement, about the particulars that the person knows is false—

(@) when seeking employment in the calling; or
(b) while an employeein the calling.
Maximum penalty—16 penalty units.
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(4) A person's liability to be dealt with for an offence under
subsection (1) or (2) does not affect the person’s liability to be dealt with
under the Criminal Code for forgery or false pretences.

(5) However, the person must not be dealt with under both this Act and
the Criminal Code for the same conduct.

Protection from liability

479.(1) Anofficial isnot civilly liable for an act done, or omission made,
honestly and without negligence under this or another Act mentioned in
section 376(5) 213

(2) If subsection (1) prevents civil liability attaching to a person, the
ligbility attaches instead to the State.

(3) In this section—
“official” means—
(@ theMinister; or
(b) thechief executive; or
(c) the employment advocate; or
(d) the Commonwealth employment advocate; or
(e) theregistrar; or
(f) anofficer of the court or commission; or

(g) an inspector or an officer of the Commonwealth public service
exercising the powers and performing the functions of an
inspector; or

(h) aperson acting under the direction of an inspector.

Paymentsto financially distressed
480.(1) Subsection (2) appliesif aperson is—

(@) suffering hardship because an employer has failed to pay the
person the whole or part of wages; and

213 Section 376 (Appointment of inspectors)
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(b) unlikely to be able to recover by lawful means the whole or a
substantial part of the unpaid wages.

(2) The Governor in Council may authorise payment of an amount, not
more than the person is unlikely to recover, to the person from the
unclaimed moneys fund.

(3) The payment does not relieve the employer from liability to pay the
unpaid wages.

(4) If the person later receives remuneration in full or part satisfaction of
the employer’s liability, the person must immediately pay the department
(for payment to the unclaimed moneys fund) an amount equal to the lesser
of—

(@ the value of the remuneration received, as assessed by the
Minister; or
(b) the amount of the payment made to the person and not previously
repaid by the person under this subsection.
(5) The amount payable to the department—
(@) isadebt payable to the department; and
(b) may be recovered by action in acourt of competent jurisdiction.
(6) In this section—
“remuneration” means remuneration, in money or kind.

“unclaimed moneys fund” means the unclaimed moneys fund kept in the
Treasury.

Notices and applicationsto bewritten

481. If aperson must give anotice or make an application under this Act,
the notice or application must be written, unless otherwise provided.

I naccur ate descriptions

482. No misnomer, inaccurate description or omission in or from a
document given under this Act prevents or abridges the operation of this
Act in relation to the subject matter of the misnomer, inaccurate description
or omission, if the subject matter is sufficiently clear to be understood.
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Confidentiality of information

483. A person must not disclose information acquired when performing
functions or exercising powers under this Act to someone else, unless the
disclosure is—

(@ madefor this Act when performing a function under this Act; or
(b) authorised by—
(i) theMinister; or

(i) a court order, for hearing and determining a proceeding
before the court; or

(iii) aregulation; or
(c) required or permitted by another Act.
Maximum penalty—16 penalty units.

Application of Act generally

484.(1) If aprovision of this Act does not apply to a person or a class of
person, adecision isinoperative to the extent that it purports to apply to the
person or amember of the class about the provision’s subject matter.

(2) Inits application, this Act does not create aright, privilege or benefit
for a person for a period of service as an employee if, for the period, a
similar right, privilege or benefit was given to or received by the person
under a corresponding provision of the repealed Act.

Regulation-making power
485.(1) The Governor in Council may make regulations under this Act.
(2) A regulation may be made—

(8 requiring an employer who is a party to a certified agreement or
QWA to supply information for statistical purposes; and

(b) requiring an employer who is a party to a QWA to supply copies
of documents prescribed under the regulation to the employee;
and
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(€

(d)

(€)

()
(9)

about the required form of QWAs or ancillary documents
(including a requirement that the document be in the English
language); and
about the witnessing of signatures on QWASs or ancillary
documents; and

about the making and retention by employers of records relating
to the employment of persons under QWAS, and the inspection
of the records; and

creating an offence under aregulation; and

fixing a penalty for an offence under a regulation (including
different penalties for successive offences against aregulation) of
not more than 20 penalty units.

(3) A regulation may exempt a person from a provision of this Act.

(4) The exemption may be subject to a specified condition.

(5) If a person’s exemption is conditional, the exemption applies only
while the person complies with the condition.

(6) 1f—

(@
(b)

an exemption appliesto a person; and

a decision purports to apply to the person for something covered
by the exemption;

the decision isinoperative to that extent.

CHAPTER 14—INDUSTRIAL RELATIONS
ADVISORY COUNCIL

Establishment of council

486.(1) Theindustrial relations advisory council (the “council”) is to be
established.

(2) The council is to be made up of amaximum of 12 members.
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(3) The council consists of—

(@) employers, or officers or employees of employer organisations,
and

(b) employees, or officers or employees of employee organisations;
and

(c) persons who have knowledge of, or experience in, industrial
relations; and

(d) thechief executive, who isthe chairperson.

(4) The members mentioned in subsections (3)(a) to (c) (the* appointed
members’) are to be appointed by the Minister.

(5 The Minister must appoint an appointed member as the deputy
chairperson.

Term of office

487.(1) The appointment of a member is for the term (not longer than
3 years) stated in the notice of the member’ s appointment.

(2) An appointed member may resign the appointment at any time, by
signed notice given to the Minister.

Deputies of members

488.(1) This section applies if amember, other than the chairperson, can
not perform the functions of the appointment because of absence, illness, or
another cause.

(2) The Minister may appoint a person to act as the deputy of the
member during the member’ sinability.

(3) While a deputy of a member acts, the deputy must perform the
functions, may exercise the powers, and has the entitlements, of the
member.

Remuneration of appointed members

489. An appointed member is entitled to the allowances and reasonable
expenses approved by the Minister.
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Functions of council

490.(1) The council’ s functions are—

(@

(b)

(©

(d)
(€)

to investigate, and report to the Minister on, a matter about
industrial relations—

(i) referredto it by the Minister; or

(ii) considered by the council to be appropriate to be brought to
the Minister’ s attention; and

to investigate, and report to the Minister on, a particular industrial
matter that has cometo its attention; and

to investigate, and report to the Minister on, other matters that
come within the operation of an industrial Act; and

to review an industrial Act and its operation; and

to make the recommendations to the Minister it considers
appropriate about a matter within the scope of its functions.

(2) In performing its functions, the council—

@

(b)

(©
(d)

must consult with—

(i) the president on a matter relating to the exercise or
performance of the court’s jurisdiction, functions and
powers; and

(if) thechief commissioner on a matter relating to the exercise or
performance of the commission’s jurisdiction, functions or
powers; and

may consult with an organisation or other association of persons,
or anindividua; and

may confer with the Minister about a matter it is investigating;
and

must consider the attainment of the objects of the industrial Act
concerned.

Conduct of council meetings

491.(1) Mestings of the council are to be—



s492 336 s492
Workplace Relations No. 1, 1997

(@) called by the chairperson; and
(b) held when the chairperson decides, but at least 3 times ayear.

(2) Thechairperson must preside at all meetings at which the chairperson
is present, and in the chairperson’s absence, the deputy chairperson must
preside.

(3 A quorum of the council consists of 6 members of whom the
chairperson or deputy chairperson must be 1.

(4) Business must not be conducted at a meeting unless a quorum is
present.

(5) Business before a meeting at which a quorum is present must be
decided by majority vote of the members present and entitled to vote.

(6) A member present at a meeting and entitled to vote who refrains from
voting on an item of business before the council, other than with the
chairperson’s leave on the ground of conflict of interests, is taken to have
voted in the negative.

(7) If there is an equality of votes on an item of business, the presiding
member has a second or casting vote.

(8 Minutes of each meeting are to be recorded in writing, and the
original only of the minutes must be produced at, or for, a meeting.

(9) Records of the council arein the chairperson’s custody.

CHAPTER 15—SAVINGS, REPEALS AND OTHER
AMENDMENTS

Savings

492.(1) A person prescribed under any Act to be an employee within the
meaning of the repealed Act continues to be an employee within the
meaning of this Act.
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(2) Subsection (3) applies to an award, decision, exemption, judgment,
ruling, permit or licence or other act of authority (the “instrument”) that
was—

(& made, given, done, granted, certified or approved by the court, the
commission, a magistrate or the registrar under the repealed Act,
and in relation to which there is a corresponding provision under
this Act; and

(b) inforceimmediately before the commencement of this Act.
(3) The instrument—

(@ continuesin forceasif it had been made, given, done, granted or
approved by the court, commission, magistrate or registrar,
according to their respective functions and jurisdictions, under the
corresponding provision of this Act; and

(b) may be amended, revoked or suspended under this Act.

(4) A proceeding started before the commencement of this section under
aprovision of the repealed Act and pending at the date of the repeal may be
carried on and prosecuted as if it had been started under the corresponding
provision of thisAct.

(5) A proceeding is taken to be part heard after the start of the hearing
until the decision in the proceeding is given.

Regulation and rulesto continue

493.(1) The following instruments made under the repealed Act continue
inforce asif they had been made under this Act—

(@ thelndustrial Relations Regulation 1990;
(b) thelndustrial Court Rules 1990.

(2) The instruments are to be read with the changes necessary to make
them consistent with this Act and to adapt their operation to the provisions
of thisAct.

Repeals
494.(1) Thefollowing Acts are repealed—
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(@) thelndustrial Relations Act 1990;
(b) theCity of Brisbane (Garbage Services) Act 1985.

(2) A proclamation commencing this section may fix different days or
times for the repeal of different provisions of an Act to be repealed under
subsection (1).

(3) One or more further proclamations may be made fixing different
daysor timesfor the repeal of different provisions of the Act until the Actis

entirely repealed.

Amended Acts—sch 4
495, Schedule 4 amends the Acts mentioned in it.

CHAPTER 16—TRANSITIONALS

PART 1—LIMITED CONTINUATION OF CERTAIN
CONDITIONS

Preservation of certain general conditionsin existing instruments

496.(1) The repealed Act, sections 221, 222, 230, 233, 235, 236 and 237,
continues to apply to an existing award or agreement for 18 months after the
commencement of this section.

(2) In this section—

“existing award or agreement” means an award, industrial agreement,
certified agreement or EFA in force immediately before the
commencement of this section and continued in force under this Act.
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PART 2—EXISTING AWARDS

Definitionsfor pt 2
497. In this part—

“interim period” means the period of 18 months beginning on the day
section 128 commences214

“gpecial consent provision” means a provison of an award that gives
effect to a decision of the commission that is expressed to be made in
accordance with 1 or more of the following principles—

(@) the Enterprise Bargaining Principle adopted in the State Wage
Case (1992) 139 QGIG 369;

(b) the Enterprise Awards and Agreement Principle adopted in the
State Wage Case (1994) 145 QGIG 314;

(c) Principle 2.2 (Consent Award, Industrial Agreement or Award
Variation to Give Effect to an Enterprise Agreement) adopted in
the State Wage Case (1995) 148 QGIG 320 and incorporated in
State Wage Case (1995) 150 QGIG 1116.

Exer cise of commission’s power s under thispart

498. In exercising its powers under this part, the commission must
consider the desirability of helping partiesto awardsto agree on appropriate
amendments of their awards, rather than have parts of awards cease to have
effect under section 500215 at the end of the interim period.

Amendment of awardsduring theinterim period

499.(1) An award that isin force immediately before the commencement
of this section continues to have effect after the commencement.

214 Section 128 (Allowable award matters)
215 Section 500 (Parts of awards stop having effect at the end of the interim period)
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(2) If aparty to the award applies to the commission to amend the award,
the commission may, during the interim period, amend the award so that it
only dealswith allowable award matters.

(3) For this section, an exceptional matters order istaken to relate wholly
to allowable award matters.

(4) Special consent provisions can not be amended under this section.

(5) The commission may deal with the application by arbitration only if
satisfied the applicant has made reasonabl e attempts to reach agreement with
the other parties to the award about how the award should be amended and
the treatment of mattersthat are not allowable award matters.

(6) Subsection (7) appliesif—
(@) anaward provides for wage rates the commission considers—
(i) arenot operating as minimum rates; or

(i) were made on the basis that they were not intended to
operate as minimum rates; and

(b) the application seeks to have the wage rates amended so that they
are stated as minimum wage rates.

(7) The commission may amend the award so that it provides for
minimum wage rates consi stent with—

(@) sections 122 and 123;216 and
(b) thelimitation on the commission’s power in section 129.217

(8) If the commission amends the award mentioned in subsection (7), it
must include provisions that ensure overall entitlementsto pay provided by
the award are not reduced by the amendment, unless the commission
considers it would be in the public interest not to include the provisions,

(9) The commission must, if it considers it appropriate, review an award
to decide whether it meets the following criteria—

216 Sections 122 (Objects of ch 3) and 123 (Performance of commission’s functions
under this chapter)

217 Section 129 (Limitation on commission’s powers for awards)
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(@

(b)

(©)

(d)

(e)
(f)
(9)
(h)

(i)

it does not include matters of detail or process that are more
appropriately dealt with by agreement at the workplace or
enterprise level;

it does not prescribe work practices or procedures that restrict or
hinder the efficient performance of work;

it does not contain provisions that have the effect of restricting or
hindering productivity, having regard to fairness to employees,

whenever possible, it contains facilitative provisions that allow
agreement at the workplace or enterprise level, between
employers and employees (including individual employees), on
how the award provisions are to apply;

whenever possible, it contains provisions enabling the
employment of regular part-time employees,

it is stated in plain English and is easy to understand in both
structure and content;

it does not contain provisions that are obsol ete or need updating;

whenever possible, it provides support to training arrangements
through appropriate wages for apprentices and trainees and a
supported wage system for people with disabilities,

It does not contain discriminatory provisions.

(20) If the commission decides the award does not meet the criteriain
subsection (9), it may take the steps it considers appropriate to facilitate the
amendment of the award so that it meets the criteria.

Parts of awar ds stop having effect at the end of theinterim period

500.(1) At the end of theinterim period each award stops having effect to
the extent that it provides for matters other than allowable award matters.

(2) For this section—

@

an exceptional matters order istaken to relate wholly to allowable
award matters; and
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(b) an award that is made under section 55(4)218 is taken to relate
wholly to allowable award matters.

Limited continuation of awar ds after theinterim period

501.(1) This section appliesto a person who, immediately before the end
of the interim period, was receiving an entitlement under an award that is
not an allowable award matter.

(2) Despite section 500, the entitlement is taken to be included in the
award and may be enforced asif it werein the award.

(3) This section expires 1 year after the end of the interim period.

Amendment of awards after the end of the interim period
502.(1) As soon as practicable after the end of the interim period, the
commission must review each award that—
(@ isinforce and
(b) the commission considers has been affected by section 500.

(2) The commission must amend the award to remove provisions that
have stopped having effect under section 500.

(3) The commission may also amend the award so that, for an allowable
award matter, it is stated in a way that reasonably represents employees
entitlements for the matter as provided in the award asin force immediately
before the end of the interim period.

(4) Subsection (5) appliesif, immediately before the end of the interim
period, the award provided for wage rates the commission considers
were—

(8 not operating as minimum rates; or

(b) made on the basis that they were not intended to operate as
minimum rates.

218 Section 55 (What happens if commission terminates a bargaining period under
s 54(3) or (7))
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(5) The commission may amend the award so that it provides for
minimum wage rates consi stent with—

() sections 122 and 123;219 and
(b) thelimitation on the commission’s power in section 129.220

(6) If the commission amends the award mentioned in subsection (5), it
must include provisions that ensure overall entitlements to pay provided by
the award are not reduced by the amendment, unless the commission
considersit would be in the public interest not to include the provisions,

(7) The commission must, if it considers it appropriate, review each
award mentioned in subsection (1) to decide whether it meets the following
criteria—

(8) it does not include matters of detail or process that are more
appropriately dealt with by agreement at the workplace or
enterprise level;

(b) it does not prescribe work practices or procedures that restrict or
hinder the efficient performance of work;

(c) it does not contain provisions that have the effect of restricting or
hindering productivity, having regard to fairness to employees,

(d) whenever possible, it contains facilitative provisions that allow
agreement at the workplace or enterprise level, between
employers and employees (including individual employees), on
how the award provisions are to apply;

(e) whenever possible, it contains provisions enabling the
employment of regular part-time employees,

(f) it is stated in plain English and is easy to understand in both
structure and content;

(g) itdoesnot contain provisions that are obsolete or need updating;

219 Sections 122 (Objects of ch 3) and 123 (Performance of commission’s functions
under this chapter)

220 Section 129 (Limitation on commission’s powers for awards)
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(h) whenever possible, it provides support to training arrangements
through appropriate wages for apprentices and trainees and a
supported wage system for people with disabilities,

(i) it doesnot contain discriminatory provisions.

(8) If the commission decides the award does not meet the criteria in
subsection (7), it may take the steps it considers appropriate to facilitate the
amendment of the award so that it meets the criteria.

Mattersto be dealt with by full bench

503.(1) A full bench may establish principles about amending awards
under this part.

(2) After the principles have been established, the commission’s power
to amend an award under this part is exercisable only by afull bench, unless
the contents of the award—

(@) giveeffect to determinations of afull bench under this part; or

(b) are consistent with principles established by a full bench under
this section.

PART 3—EXISTING INDUSTRIAL AGREEMENTS

Existing industrial agreement continues

504.(1) An industrial agreement that is in force immediately before the
commencement of this section continues to have effect after the
commencement.

(2) The provisions of the repealed Act (other than those relating to the
making of an industrial agreement) continue to apply to the industrial
agreement, subject to this part.

(3) The commission may amend the industrial agreement, before itsterm
expires, in accordance with a written agreement filed by the parties to the
industrial agreement in the registrar’s office.
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(4) However, the term of the industrial agreement can not be extended by
agreement.

(5) Theindustrial agreement may be terminated, before its term expires,
by written agreement filed by the parties to the industrial agreement in the
registrar’ s office.

Industrial agreement displaced by QWA

505. If a QWA comes into operation in relation to an employee who is
bound by the industrial agreement, the industrial agreement stops having
effect in relation to the employee.

PART 4—EXISTING CERTIFIED AGREEMENTS

New termination provisionsfor existing certified agreements

506.(1) A certified agreement that is in force immediately before the
commencement of this section continues to have effect after the
commencement.

(2) Section 38221 gpplies to a certified agreement entered into before the
commencement of this section if, whether before or after the
commencement—

(@) theperiod of operation stated in the agreement has ended; or

(b) if it has been extended or further extended under the repealed Act,
section 168—the period as extended or further extended has
ended.

EFAsthat prevail over certified agreements
507.(1) This section appliesif—

221 Section 38 (Terminating a certified agreement after its nominal expiry date)
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(@ an EFA iscontinued in force by part 5;222 and

(b) any part of the period of operation stated in the agreement (the
“post-commencement EFA period” ), or that period as extended
or further extended, happens after the commencement of this
section; and

(c) the EFA is, during the post-commencement EFA period, to any
extent inconsistent with a certified agreement, whether made
before or after the commencement of this section; and

(d) the certified agreement was certified after implementation of the
EFA was approved.

(2) The EFA prevails over the certified agreement, to the extent of the
inconsistency, during the post-commencement EFA period.

Certified agreementsthat prevail over EFAs
508.(1) This section appliesif—
(8 anEFA iscontinuedin force by part 5;223 and

(b) a certified agreement, whether made before or after the
commencement of this section, is to any extent inconsistent with
the EFA; and

(c) section 507 does not apply to the inconsistency.

(2) The certified agreement prevails over the EFA, to the extent of the
inconsistency.

Section 55(4) awar ds and exceptional mattersordersprevail over pre
and post commencement certified agreements

509. Section 30(2)224 appliesto certified agreements made before or after
the commencement of this Act.

222 Part 5 (Existing EFAS)
223 Part 5 (Existing EFAS)

224 Section 30 (Effect of a certified agreement in relation to awards and other
agreements)
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PART 5—EXISTING EFAS

Existing EFA continues

510.(2) An EFA that isin force immediately before the commencement
of this section continues to have effect after the commencement.

(2) The provisions of the repealed Act (other than those relating to the
making of an EFA) continue to apply to the EFA, subject to this part.

(3) However, the period of operation of the EFA can not be extended
after the commencement.

EFA displaced by QWA

511. If a QWA comes into operation in relation to an employee who is
bound by the EFA, the EFA stops having effect in relation to the employee.

EFA displaced by certain awardsor orders

512. The following prevail over an EFA, to the extent of any
inconsistency—

() an exceptional matters order;
(b) an award made under section 55(4).225

PART 6—UNFAIR DISMISSALS

Dismissals befor e commencement of this section

513. The repealed Act, part 12, division 5 continues to apply to a
dismissal within the meaning of that division that happened before the
commencement of this section.

225 Section 55 (What happens if commission terminates a bargaining period under
s 54(3) or (7))
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PART 7—REPRESENTATION RIGHTS OF
EMPLOYEE ORGANISATIONS

Applicationsunder therepealed Act, s45
514. If an application has been made under the repealed Act, section 45—
(a) that section continues to apply to the hearing; and

(b) anorder made asaresult of the hearing has effect asif it had been
made under that section before its repeal.

PART 8—REFERENCES AND APPOINTMENTS

Referencesto I ndustrial Relations Act 1990

515. In an Act or document, a reference to the repealed Act may, if the
context permits, be taken to be areference to this Act.

Appointments continue

516. A person who immediately before the commencement of this
section held an office or appointment under the repealed Act continues to
hold the office or appointment, but does so subject to this Act.
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SCHEDULE 1

INTERNATIONAL COVENANT ON ECONOMIC,
SOCIAL AND CULTURAL RIGHTS

sch 5

The States Parties to the present Covenant,

Considering that, in accordance with the principles proclaimed in the
Charter of the United Nations, recognition of the inherent dignity and of the
equal and inalienable rights of all members of the human family is the
foundation of freedom, justice and peace in the world,

Recognizing that these rights derive from the inherent dignity of the
human person,

Recognizing that, in accordance with the Universal Declaration of Human
Rights, the ideal of free human beings enjoying freedom from fear and want
can only be achieved if conditions are created whereby everyone may enjoy
his economic, social and cultural rights, as well as his civil and political
rights,

Considering the obligation of States under the Charter of the United
Nations to promote universal respect for, and observance of, human rights
and freedoms,

Realizing that the individual, having dutiesto other individuals and to the
community to which he belongs, is under a responsibility to strive for the
promotion and observance of the rights recognized in the present Covenant,

Agree upon the following articles:
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SCHEDULE 1 (continued)

PART I1

Article2

1. Each State Party to the present Covenant undertakes to take steps,
individually and through internationa assistance and co-operation, especially
economic and technical, to the maximum of its available resources, with a
view to achieving progressively the full realization of the rights recognized
in the present Covenant by all appropriate means, including particularly the
adoption of legidative measures.

2. The States Parties to the present Covenant undertake to guarantee that
the rights enunciated in the present Covenant will be exercised without
discrimination of any kind as to race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or other
status.

3. Developing countries, with due regard to human rights and their
national economy, may determine to what extent they would guarantee the
economic rights recognized in the present Covenant to non-nationals.

Article3

The States Parties to the present Covenant undertake to ensure the equal
right of men and women to the enjoyment of all economic, social and
cultural rights set forth in the present Covenant.

Article4

The States Parties to the present Covenant recognize that, in the
enjoyment of those rights provided by the State in conformity with the



351
Workplace Relations No. 1, 1997

SCHEDULE 1 (continued)

present Covenant, the State may subject such rights only to such limitations
as are determined by law only in so far as this may be compatible with the
nature of these rights and solely for the purpose of promoting the general
welfare in ademocratic society.

Article5

1. Nothing in the present Covenant may be interpreted as implying for
any State, group or person any right to engage in any activity or to perform
any act aimed at the destruction of any of the rights or freedoms recognized
herein, or at their limitation to a greater extent than is provided for in the
present Covenant.

2. No restriction upon or derogation from any of the fundamental human
rights recognized or existing in any country in virtue of law, conventions,
regulations or custom shall be admitted on the pretext that the present
Covenant does not recognize such rights or that it recognizes them to a
lesser extent.

PART I11

Article6

1. The States Partiesto the present Covenant recognize the right to work,
which includes the right of everyone to the opportunity to gain hisliving by
work which he freely chooses or accepts, and will take appropriate steps to
safeguard thisright.

2. The steps to be taken by a State Party to the present Covenant to
achievethefull realization of thisright shall includetechnical and vocational
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SCHEDULE 1 (continued)

guidance and training programmes, policies and techniques to achieve
steady economic, socia and cultural development and full and productive
employment under conditions safeguarding fundamental political and
economic freedoms to the individual.

Article7

The States Partiesto the present Covenant recognize theright of everyone
to the enjoyment of just and favourable conditions of work which ensure, in
particular—

(@ Remuneration which provides all workers, as a minimum, with—

(i) Fair wages and equa remuneration for work of equal value
without distinction of any kind, in particular women being
guaranteed conditions of work not inferior to those enjoyed
by men, with equal pay for equal work;

(i) A decent living for themselves and their families in
accordance with the provisions of the present Covenant;

(b) Safe and healthy working conditions;

(c) Equa opportunity for everyone to be promoted in his
employment to an appropriate higher level, subject to no
considerations other than those of seniority and competence;

(d) Rest, leisure and reasonable limitation of working hours and
periodic holidays with pay, as well as remuneration for public
holidays.

Article8

1. The States Parties to the present Covenant undertake to ensure—

(@ The right of everyone to form trade unions and join the trade
union of his choice, subject only to the rules of the organization
concerned, for the promotion and protection of his economic and
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(b)

(©)

(d)

SCHEDULE 1 (continued)

social interests. No restrictions may be placed on the exercise of
this right other than those prescribed by law and which are
necessary in a democratic society in the interests of national
security or public order or for the protection of the rights and
freedoms of others;

The right of trade unions to establish national federations or
confederations and the right of the latter to form or join
international trade-union organizations,

The right of trade unions to function freely subject to no
limitations other than those prescribed by law and which are
necessary in a democratic society in the interests of national
security or public order or for the protection of the rights and
freedoms of others;

Theright to strike, provided that it is exercised in conformity with
the laws of the particular country.

2. This article shall not prevent the imposition of lawful restrictions on
the exercise of these rights by members of the armed forces or of the police
or of the administration of the State.

3. Nothing in this article shall authorize States Parties to the International
Labour Organisation Convention of 1948 concerning Freedom of
Association and Protection of the Right to Organize to take legidative
measures which would prejudice, or apply the law in such a manner as
would prejudice, the guarantees provided for in that Convention.

Article9

The States Partiesto the present Covenant recognize theright of everyone
to socia security, including social insurance.
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SCHEDULE 1 (continued)

Article 10

The States Parties to the present Covenant recogni ze that:

1. The widest possible protection and assistance should be accorded to
the family, which is the natural and fundamental group unit of society,
particularly for its establishment and whileit is responsible for the care and
education of dependent children. Marriage must be entered into with the free
consent of the intending spouses.

2. Special protection should be accorded to mothers during a reasonable
period before and after childbirth. During such period working mothers
should be accorded paid leave or leave with adequate social security
benefits.

3. Special measures of protection and assistance should be taken on
behalf of al children and young persons without any discrimination for
reasons of parentage or other conditions. Children and young persons
should be protected from economic and socia exploitation. Their
employment in work harmful to their morals or health or dangerous to life
or likely to hamper their normal development should be punishable by law.
States should also set age limits below which the paid employment of child
labour should be prohibited and punishable by law.

Article 11

1. The States Parties to the present Covenant recognize the right of
everyone to an adequate standard of living for himself and his family,
including adequate food, clothing and housing, and to the continuous
improvement of living conditions. The States Parties will take appropriate
steps to ensure the realization of this right, recognizing to this effect the
essentia importance of international cooperation based on free consent.
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SCHEDULE 1 (continued)

2. The States Parties to the present Covenant, recognizing the
fundamental right of everyone to be free from hunger, shal take,
individually and through international co-operation, the measures, including
specific programmes, which are needed—

(@ Toimprove methods of production, conservation and distribution
of food by making full use of technical and scientific knowledge,
by disseminating knowledge of the principles of nutrition and by
developing or reforming agrarian systems in such a way as to
achieve the most efficient development and utilization of natural
resources,

(b) Taking into account the problems of both food-importing and
food-exporting countries, to ensure an equitable distribution of
world food suppliesin relation to need.

Article 12

1. The States Parties to the present Covenant recognize the right of
everyone to the enjoyment of the highest attainable standard of physical and
mental health.

2. The steps to be taken by the States Parties to the present Covenant to
achieve the full realization of thisright shall include those necessary for—

(@ The provision for the reduction of the stillbirth-rate and of infant
mortality and for the healthy development of the child;

(b) The improvement of all aspects of environmental and industrial
hygiene,

(c) The prevention, treatment and control of epidemic, endemic,
occupationa and other diseases,

(d) The creation of conditions which would assure to all medical
service and medical attention in the event of sickness.
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Article 13

1. The States Parties to the present Covenant recognize the right of
everyoneto education. They agree that education shall be directed to thefull
development of the human personality and the sense of its dignity, and shall
strengthen the respect for human rights and fundamental freedoms. They
further agree that education shall enable all personsto participate effectively
in afree society, promote understanding, tolerance and friendship among all
nations and all racial, ethnic or religious groups, and further the activities of
the United Nations for the maintenance of peace.

2. The States Parties to the present Covenant recognize that, with aview
to achieving the full realization of thisright—

(@ Primary education shall be compulsory and available freeto all;

(b) Secondary education in its different forms, including technical and
vocational secondary education, shall be made generally available
and accessibleto al by every appropriate means, and in particul ar
by the progressive introduction of free education;

(c) Higher education shall be made equally accessible to al, on the
basis of capacity, by every appropriate means, and in particular by
the progressive introduction of free education;

(d) Fundamental education shall be encouraged or intensified asfar as
possible for those persons who have not received or completed
the whole period of their primary education;

(e) The development of a system of schools at all levels shal be
actively pursued, an adequate fellowship system shall be
established, and the material conditions of teaching staff shall be
continuously improved.

3. The States Parties to the present Covenant undertake to have respect
for theliberty of parents and, when applicable, legal guardiansto choose for
their children schools, other than those established by the public authorities,
which conform to such minimum educational standards as may be laid
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down or approved by the State and to ensure the religious and moral
education of their children in conformity with their own convictions.

4. No part of this article shall be construed so as to interfere with the
liberty of individuas and bodies to establish and direct educational
institutions, subject aways to the observance of the principles set forth in
paragraph 1 of this article and to the requirement that the education given in
such institutions shall conform to such minimum standards as may be laid
down by the State.

Article 14

Each State Party to the present Covenant which, at the time of becoming
a Party, has not been able to secure in its metropolitan territory or other
territories under its jurisdiction compulsory primary education, free of
charge, undertakes, within two years, to work out and adopt a detailed plan
of action for the progressive implementation, within areasonable number of
years, to be fixed in the plan, of the principle of compulsory education free
of chargefor all.

Article 15

1. The States Parties to the present Covenant recognize the right of
everyone—

(@) Totake partin culturd life;
(b) Toenjoy the benefits of scientific progress and its applications,

(c) To benefit from the protection of the moral and material interests
resulting from any scientific, literary or artistic production of
which heis the author.
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2. The steps to be taken by the States Parties to the present Covenant to
achieve the full realization of thisright shall include those necessary for the
conservation, the development and the diffusion of science and culture.

3. The States Parties to the present Covenant undertake to respect the
freedom indispensable for scientific research and creative activity.

4. The States Parties to the present Covenant recognize the benefits to be
derived from the encouragement and development of international contacts
and co-operation in the scientific and cultural fields.
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SCHEDULE 2

FAMILY RESPONSIBILITIES CONVENTION

sch 5

The Genera Conference of the International Labour Organisation,

Having been convened at Geneva by the Governing Body of the
International Labour Office and having met in its Sixty-seventh
Session on 3 June 1981, and

Noting the Declaration of Philadelphia concerning the Aims and
Purposes of the International Labour Organisation which recognises
that ‘all human beings, irrespective of race, creed or sex, have the right
to pursue their material well-being and their spiritual development in
conditions of freedom and dignity, of economic security and equal
opportunity’, and

Noting the terms of the Declaration on Equality of Opportunity and
Treatment for Women Workers and of the resolution concerning a
plan of action with a view to promoting equality of opportunity and
treatment for women workers, adopted by the International Labour
Conferencein 1975, and

Noting the provisions of international labour Conventions and
Recommendations aimed at ensuring equality of opportunity and
treatment for men and women workers, namely the Equa
Remuneration Convention and Recommendation, 1951, the
Discrimination (Employment and Occupation) Convention and
Recommendation, 1958, and Part VIII of the Human Resources
Devel opment Recommendation, 1975, and

Recalling that the Discrimination (Employment and Occupation)
Convention, 1958, does not expressly cover distinctions made on the
basis of family responsibilities, and considering that supplementary
standards are necessary in this respect, and
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Noting the terms of the Employment (Women with Family
Responsibilities) Recommendation, 1965, and considering the changes
which have taken place since its adoption, and

Noting that instruments on equality of opportunity and treatment for
men and women have also been adopted by the United Nations and
other specialised agencies, and recalling, in particular, the fourteenth
paragraph of the Preamble of the United Nations Convention on the
Elimination of All Forms of Discrimination against Women, 1979, to
the effect that States Parties are *aware that a change in the traditional
role of men aswell astherole of women in society and in the family is
needed to achieve full equality between men and women’, and

Recognising that the problems of workers with family responsibilities
are aspects of wider issues regarding the family and society which
should be taken into account in national policies, and

Recognising the need to create effective equality of opportunity and
treatment as between men and women workers with family
responsibilities and between such workers and other workers, and

Considering that many of the problems facing all workers are
aggravated in the case of workers with family responsibilities and
recognising the need to improve the conditions of the latter both by
measures responding to their special needs and by measures designed
to improve the conditions of workersin general, and

Having decided upon the adoption of certain proposals with regard to
equal opportunities and equal treatment for men and women workers:
workers with family responsibilities, which is the fifth item on the
agenda of the session, and

Having determined that these proposals shall take the form of an
international Convention,

adopts this twenty-third day of June of the year one thousand nine hundred
and eighty-one the following Convention, which may be cited as the
Workers with Family Responsibilities Convention, 1981.:
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Article1

1. This Convention applies to men and women workers with
responsibilities in relation to their dependent children, where such
responsibilities restrict their possibilities of preparing for, entering,
participating in or advancing in economic activity.

2. The provisions of this Convention shall also be applied to men and
women workers with responsibilities in relation to other members of their
immediate family who clearly need their care or support, where such
responsibilities restrict their possibilities of preparing for, entering,
participating in or advancing in economic activity.

3. For the purposes of this Convention, the terms “dependent child”
and “other member of the immediate family who clearly needs care or
support” mean persons defined as such in each country by one of the
means referred to in Article 9 of this Convention.

4. The workers covered by virtue of paragraphs 1 and 2 of this Article are
hereinafter referred to as “ workerswith family responsibilities’.

Article2

This Convention applies to all branches of economic activity and all
categories of workers.

Article3

1. With aview to creating effective equality of opportunity and treatment
for men and women workers, each Member shall make it an aim of nationa
policy to enable persons with family responsibilities who are engaged or
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wish to engage in employment to exercise their right to do so without being
subject to discrimination and, to the extent possible, without conflict
between their employment and family responsibilities.

2. For the purposes of paragraph 1 of this Article, the term
“discrimination” means discrimination in employment and occupation as
defined by Articles 1 and 5 of the Discrimination (Employment and
Occupation) Convention, 1958.

Article4

With aview to creating effective equality of opportunity and treatment for
men and women workers, all measures compatible with national conditions
and possibilities shall be taken—

() to enable workers with family responsibilities to exercise their
right to free choice of employment; and

(b) to take account of their needs in terms and conditions of
employment and in social security.

Article5

All measures compatible with national conditions and possibilities shall
further be taken—

(@) to take account of the needs of workers with family
responsibilities in community planning; and

(b) to develop or promote community services, public or private,
such as childcare and family services and facilities.
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Article6

The competent authorities and bodies in each country shall take
appropriate measures to promote information and education which engender
broader public understanding of the principle of equality of opportunity and
treatment for men and women workers and of the problems of workers
with family responsibilities, as well as a climate of opinion conducive to
overcoming these problems.

Article7

All measures compatible with national conditions and possibilities,
including measuresin the field of vocational guidance and training, shall be
taken to enable workers with family responsibilities to become and remain
integrated in the labour force, as well asto re-enter the labour force after an
absence due to those responsibilities.

Article8

Family responsibilities shall not, as such, constitute a valid reason for
termination of employment.

Article9

The provisions of this Convention may be applied by laws or regulations,
collective agreements, works rules, arbitration awards, court decisions or a
combination of these methods, or in any other manner consistent with
national practice which may be appropriate, account being taken of national
conditions.
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Article 10

1. The provisions of this Convention may be applied by stages if
necessary, account being taken of national conditions—Provided that such
measures of implementation as are taken shall apply in any case to al the
workers covered by Article 1, paragraph 1.

2. Each Member which ratifies this Convention shall indicate in the first
report on the application of the Convention submitted under article 22 of the
Constitution of the International Labour Organisation in what respect, if any,
it intends to make use of the faculty given by paragraph 1 of this Article,
and shall state in subsequent reports the extent to which effect has been
given or is proposed to be given to the Convention in that respect.

Article 11

Employers’ and workers' organisations shall have theright to participate,
In amanner appropriate to national conditions and practice, in devising and
applying measures designed to give effect to the provisions of this
Convention.

Article 12

The forma ratifications of this Convention shall be communicated to the
Director-General of the International Labour Office for registration.

Article 13

1. This Convention shall be binding only upon those Members of the
International Labour Organisation whose ratifications have been registered
with the Director-General .



365
Workplace Relations No. 1, 1997

SCHEDULE 2 (continued)

2. It shall come into force twelve months after the date on which the
ratifications of two Members have been registered with the
Director-General.

3. Thereafter, this Convention shall come into force for any Member
twelve months after the date on which itsratification has been registered.

Article 14

1. A Member which has ratified this Convention may denounce it after
the expiration of ten years from the date on which the Convention first
comes into force, by an act communicated to the Director-Genera of the
International Labour Officefor registration. Such denunciation shall not take
effect until one year after the date on which it is registered.

2. Each Member which has ratified this Convention and which does not,
within the year following the expiration of the period of ten years mentioned
in the preceding paragraph, exercise the right of denunciation provided for in
this Article, will be bound for another period of ten years and, thereafter,
may denounce this Convention at the expiration of each period of ten years
under the terms provided for in this Article.

Article 15

1. The Director-General of the International Labour Office shall notify all
Members of the International Labour Organisation of the registration of all
ratifications and denunciations communicated to him by the Members of the
Organisation.

2. When notifying the Members of the Organisation of the registration of
the second ratification communicated to him, the Director-General shall
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draw the attention of the Members of the Organisation to the date upon
which the Convention will come into force.

Article 16

The Director-General of the International Labour Office shal
communicate to the Secretary-General of the United Nationsfor registration
in accordance with Article 102 of the Charter of the United Nations full
particulars off all ratifications and acts of denunciation registered by himin
accordance with the provisions of the preceding Articles.

Article 17

At such times as it may consider necessary the Governing Body of the
International Labour Office shall present to the General Conference areport
on the working of this Convention and shall examine the desirability of
placing on the agenda of the conference the question of itsrevision in whole
or in part.

Article 18

1. Should the Conference adopt a new Convention revising this
Convention in whole or in part, then, unless the new Convention otherwise
provides—

(@) theratification by aMember of the new revising Convention shall
Ipso jure involve the immediate denunciation of this Convention,
notwithstanding the provisions of Article 14 above, if and when
the new revising Convention shall have comeinto force;

(b) asfrom the date when the new revising Convention comes into
force this Convention shall cease to be open to ratification by the
Members.
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2. This Convention shall in any case remain in force in its actual form
and content for those Members which have ratified it but have not ratified
the revising Convention.

Article 19

The English and French versions of the text of this Convention are
equally authoritative.

The foregoing isthe authentic text of the Convention duly adopted by the
General Conference of the International Labour Organisation during its
Sixty-seventh Session which was held at Geneva and declared closed the
twenty-fourth day of June 1981.

IN FAITH WHEREOF we have appended our signatures this
twenty-fifth day of June 1981.
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TERMINATION OF EMPLOYMENT CONVENTION

sch 5

The Genera Conference of the International Labour Organisation,

Having been convened at Geneva by the Governing Body of the
International Labour Office, and having met in its Sixty-eighth Session
on 2 June 1982, and

Noting the existing international standards contained in the Termination
of Employment Recommendation, 1963, and

Noting that since, the adoption of the Termination of Employment
Recommendation, 1963, significant developments have occurred in the
law and practice of many member States on the questions covered by
that Recommendation, and

Considering that these devel opments have made it appropriate to adopt
new international standardson the subject, particularly having regardto
the serious problems in this field resulting from the economic
difficulties and technological changes experienced in recent years in
many countries,

Having decided upon the adoption of certain proposals with regard to
termination of employment at the initiative of the employer, which is
the fifth item on the agenda of the session, and

Having determined that these proposals shall take the form of an
international Convention,

adopts this twenty-second day of June of the year one thousand nine
hundred and eighty-two the following Convention, which may be cited as
the Termination of Employment Convention, 1982:
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PART | —METHODS OF IMPLEMENTATION,
SCOPE AND DEFINITIONS

Articlel

The provisions of this Convention shall, in so far as they are not
otherwise made effective by means of collective agreements, arbitration
awards or court decisions or in such other manner as may be consistent
with nationa practice, be given effect by laws or regulations.

Article2

1. This Convention appliesto all branches of economic activity and to all
employed persons.

2. A Member may exclude the following categories of employed persons
from all or some of the provisions of this Convention—

(@) workers engaged under a contract of employment for a specified
period of time or a specified task;

(b) workers serving a period of probation or a qualifying period of
employment, determined in advance and of reasonable duration;

(c) workersengaged on a casual basisfor a short period.

3. Adequate safeguards shall be provided against recourse to contracts of
employment for a specified period of time the aim of which isto avoid the
protection resulting from this Convention.

4. In so far as necessary, measures may be taken by the competent
authority or through the appropriate machinery in a country, after
consultation with the organisations of employers and workers concerned,



370
Workplace Relations No. 1, 1997

SCHEDULE 3 (continued)

where such exist, to exclude from the application of this Convention or
certain provisions thereof categories of employed persons whose terms and
conditions of employment are governed by special arrangementswhich asa
whole provide protection that is at |east equivalent to the protection afforded
under the Convention.

5. In so far as necessary, measures may be taken by the competent
authority or through the appropriate machinery in a country, after
consultation with the organisations of employers and workers concerned,
where such exist, to exclude from the application of this Convention or
certain provisions thereof other limited categories of employed persons in
respect of which special problems of asubstantial nature arise in the light of
the particular conditions of employment of the workers concerned or the
size or nature of the undertaking that employs them.

6. Each Member which ratifies this Convention shall list in the first
report on the application of the Convention submitted under article 22 of the
Constitution of the International Labour Organisation any categories which
may have been excluded in pursuance of paragraphs 4 and 5 of this Article,
giving the reasons for such exclusion, and shall state in subsequent reports
the position of its law and practice regarding the categories excluded, and the
extent to which effect has been given or is proposed to be given to the
Convention in respect of such categories.

Article3

For the purpose of this Convention the terms “termination” and
“termination of employment” mean termination of employment at the
initiative of the employer.
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PART |II—STANDARDS OF GENERAL
APPLICATION

Division A—Justification for termination

Article4

The employment of a worker shall not be terminated unless there is a
valid reason for such termination connected with the capacity or conduct of
the worker or based on the operationa requirements of the undertaking,
establishment or service.

Article5

The following, inter alia, shall not constitute valid reasons for
termination—

@

(b)

(©)

(d)

()

union membership or participation in union activities outside
working hours or, with the consent of the employer, within
working hours;

seeking office as, or acting or having acted in the capacity of, a
workers' representative,

thefiling of acomplaint or the participation in proceedings against
an employer involving alleged violation of laws or regulations or
recourse to competent administrative authorities,

race, colour, sex, marita status, family responsibilities,
pregnancy, religion, political opinion, national extraction or social
origin;

absence from work during maternity leave.
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Article6

1. Temporary absence from work because of illness or injury shall not
constitute a valid reason for termination.

2. The definition of what constitutes temporary absence from work, the
extent to which medical certification shall be required and possible
limitations to the application of paragraph 1 of this Article shal be
determined in accordance with the methods of implementation referred to in
Article 1 of this Convention.

Division B—Procedure prior to or at the time of termination

Article7

The employment of aworker shall not be terminated for reasons related
to the worker's conduct or performance before he is provided an
opportunity to defend himself against the allegations made, unless the
employer cannot reasonably be expected to provide this opportunity.

Division C—Procedure of appeal against termination

Article8

1. A worker who considers that his employment has been unjustifiably
terminated shall be entitled to appeal against that termination to an impartial
body, such as a court, labour tribunal, arbitration committee or arbitrator.

2. Where termination has been authorised by a competent authority the
application of paragraph 1 of this Article may be varied according to
national law and practice.
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3. A worker may be deemed to have waived his right to appeal against
the termination of hisemployment if he has not exercised that right within a
reasonable period of time after termination.

Article9

1. The bodies referred to in Article 8 of this Convention shall be
empowered to examine the reasons given for the termination and the other
circumstances relating to the case and to render a decision on whether the
termination was justified.

2. In order for the worker not to have to bear alone the burden of proving
that the termination was not justified, the methods of implementation
referred to in Article 1 of this Convention shall provide for one or the other
or both of the following possibilities—

(@) the burden of proving the existence of a valid reason for the
termination asdefined in Article 4 of this Convention shall rest on
the employer;

(b) the bodies referred to in Article 8 of this Convention shall be
empowered to reach a concluson on the reason for the
termination having regard to the evidence provided by the parties
and according to procedures provided for by nationa law and
practice.

3. In cases of termination stated to be for reasons based on the
operational requirements of the undertaking, establishment or service, the
bodies referred to in Article 8 of this Convention shall be empowered to
determine whether the termination was indeed for these reasons, but the
extent to which they shall also be empowered to decide whether these
reasons are sufficient to justify that termination shall be determined by the
methods of implementation referred to in Article 1 of this Convention.
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Article 10

If the bodies referred to in Article 8 of this Convention find that
termination is unjustified and if they are not empowered or do not find it
practicable, in accordance with national law and practice, to declare the
termination invalid and/or order or propose reinstatement of the worker,
they shall be empowered to order payment of adequate compensation or
such other relief as may be deemed appropriate.

Division D—Period of notice

Article 11

A worker whose employment is to be terminated shall be entitled to a
reasonable period of notice or compensation in lieu thereof, unless he is
guilty of serious misconduct, that is, misconduct of such a nature that it
would be unreasonabl e to require the employer to continue his employment
during the notice period.

Division E—Severance allowance and other income protection

Article 12

1. A worker whose employment has been terminated shall be entitled, in
accordance with national law and practice, to—

(@) aseverance alowance or other separation benefits, the amount of
which shall be based inter aliaon length of service and thelevel of
wages, and paid directly by the employer or by afund constituted
by employers contributions; or
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(b) benefits from unemployment insurance or assistance or other
forms of socia security, such as old-age or invalidity benefits,
under the normal conditions to which such benefits are subject; or

(c) acombination of such allowance and benefits.

2. A worker who does not fulfil the qualifying conditions for
unemployment insurance or assistance under a scheme of general scope
need not be paid any allowance or benefit referred to in paragraph 1,
subparagraph (@), of this Article solely because he is not receiving an
unemployment benefit under paragraph 1, subparagraph (b).

3. Provision may be made by the methods of implementation referred to
in Article 1 of this Convention for loss of entitlement to the allowance or
benefits referred to in paragraph 1, subparagraph (a), of this Article in the
event of termination for serious misconduct.

PART Il —SUPPLEMENTARY PROVISIONS
CONCERNING TERMINATIONSOF EMPLOYMENT
FOR ECONOMIC, TECHNOLOGICAL,
STRUCTURAL OR SIMILAR REASONS

Division A—Consultation of workers' representatives

Article 13

1. When the employer contemplates terminations for reasons of an
economic, technological, structural or similar nature, the employer shall—

(@) providetheworkers' representatives concerned in good time with
relevant information including the reasons for the terminations



376
Workplace Relations No. 1, 1997

SCHEDULE 3 (continued)

contemplated, the number and categories of workers likely to be
affected and the period over which the terminations are intended
to be carried out;

(b) give, in accordance with national law and practice, the workers
representatives concerned, as early as possible, an opportunity for
consultation on measures to be taken to avert or to minimise the
terminations and measures to mitigate the adverse effects of any
terminations on the workers concerned such asfinding alternative
employment.

2. The applicability of paragraph 1 of this Article may be limited by the
methods of implementation referred to in Article 1 of this Convention to
cases in which the number of workers whose termination of employment is
contemplated is at least a specified number or percentage of the workforce.

3. For the purposes of this Article the term “the workers
representatives concerned” means the workers representatives
recognised as such by national law or practice, in conformity with the
Workers' Representatives Convention, 1971.

Division B—Noatification to the competent authority

Article 14

1. When the employer contemplates terminations for reasons of an
economic, technological, structural or similar nature, he shall notify, in
accordance with national law and practice, the competent authority thereof as
early as possible, giving relevant information, including awritten statement
of the reasons for the terminations, the number and categories of workers

likely to be affected and the period over which the terminations are intended
to be carried out.
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2. National laws or regulations may limit the applicability of paragraph 1
of this Article to cases in which the number of workers whose termination
of employment is contemplated is at least a specified number or percentage
of the workforce.

3. The employer shall notify the competent authority of the terminations
referred to in paragraph 1 of this Article a minimum period of time before
carrying out the terminations, such period to be specified by national laws or
regulations.

PART IV—FINAL PROVISIONS

Article 15

The formal ratifications of this Convention shall be communicated to the
Director-General of the International Labour Office for registration.

Article 16

1. This Convention shall be binding only upon those Members of the
International Labour Organisation whose ratifications have been registered
with the Director-General .

2. It shall come into force twelve months after the date on which the
ratifications of two Members have been registered with the
Director-General.

3. Thereafter, this Convention shall come into force for any Member
twelve months after the date on which its ratification has been registered.
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Article 17

1. A Member which has ratified this Convention may denounce it after
the expiration of ten years from the date on which the Convention first
comes into force, by an act communicated to the Director-General of the
International Labour Officefor registration. Such denunciation shall not take
effect until one year after the date on which it isregistered.

2. Each Member which has ratified this Convention and which does not,
within the year following the expiration of the period of ten years mentioned
in the preceding paragraph, exercise the right of denunciation provided for in
this Article, will be bound for another period of ten years and, thereafter,
may denounce this Convention at the expiration of each period of ten years
under the terms provided for in this Article.

Article 18

1. The Director-General of the International Labour Office shall notify all
Members of the International Labour Organisation of the registration of all
ratifications and denunciations communicated to him by the Members of the
Organisation.

2. When notifying the Members of the Organisation of the registration of
the second ratification communicated to him, the Director-General shall
draw the attention of the Members of the Organisation to the date upon
which the Convention will come into force.

Article 19

The Director-General of the International Labour Office shall
communicate to the Secretary-General of the United Nationsfor registration
in accordance with article 102 of the Charter of the United Nations full
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particulars of al ratifications and acts of denunciation registered by him in
accordance with the provisions of the preceding Articles.

Article 20

At such times as it may consider necessary the Governing Body of the
International Labour Office shall present to the General Conference areport
on the working of this Convention and shall examine the desirability of
placing on the agenda of the conference the question of itsrevision in whole
or in part.

Article21

1. Should the Conference adopt a new Convention revising this
Convention in whole or in part, then, unless the new Convention otherwise
provides—

(@) theratification by aMember of the new revising Convention shall
Ipso jure involve the immediate denunciation of this Convention,
notwithstanding the provisions of Article 17 above, if and when
the new revising Convention shall have comeinto force;

(b) asfrom the date when the new revising Convention comes into
force this Convention shall cease to be open to ratification by the
Members.

2. This Convention shall in any case remain in force in its actual form
and content for those Members which have ratified it but have not ratified
the revising Convention.
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Article 22

The English and French versions of the text of this Convention are
equally authoritative.

The foregoing isthe authentic text of the Convention duly adopted by the
General Conference of the International Labour Organisation during its
Sixty-eighth Session which was held at Geneva and declared closed the
twenty-third day of June 1982.

IN FAITH WHEREOF we have appended our signatures this
twenty-third day of June 1982.
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section 495

ACTSINTERPRETATION ACT 1954

1. Section 36, definitions“Industrial Court”, “industrial magistrate”,
“Industrial Relations Commission”, ‘Industrial Relations Act 1990’ —

omit, insert—
‘“Workplace Relations Act 1997".

ANZAC DAY ACT 1995

1. Section 15(1)(a), ‘0.0034%’—
omit, insert—
‘0.34%'.

PUBLIC SERVICE ACT 1996

1. Section 117(2), ‘an agreement made under thelndustrial Relations
Act 1990, part 11'—

omit, insert—

‘an industrial agreement’.

2. Section 117—

insert—
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‘(3) In this section—
“industrial agreement” means an agreement made under—

(@ thelndustrial Relations Act 1990, part 11 and continued in force
under the Workplace Relations Act 1997; or

(b) theWorkplace Relations Act 1997, chapter 2, part 1.".
TRADING (ALLOWABLE HOURS) ACT 1990

1. Section 6(1)(b), ‘6'—
omit, insert—
‘200,

2. Section 6(1)(c), ‘20—
omit, insert—
‘60'.

3. Section 15—
omit.

4. Section 16(2), ‘day on which’ to ‘closed’—
omit, insert—
‘Sunday or public holiday’.

5. Section 17(2)(b)—
omit.
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6. Section 18—
omit.

7. Section 21(1)—
omit, insert—

‘21.(2) A full bench of the industrial commission may decide trading
hours for non-exempt shops.

‘(1A) However, the full bench is not to decide trading hours that are less
than the following hours on a stated day, other than a public holiday—

(@ 8am.and9 p.m. for Monday to Friday;
(b) 8am.and5 p.m. for Saturday.’.

8. Section 21—
insert—
‘(3) In subsection (1A)—
“public holiday” seetheHolidays Act 1983.".

9. Section 26(e)—
omit, insert—

‘(e) the public interest, consumers interest, and business interest
(whether small, medium or large);’.

VOCATIONAL EDUCATION, TRAINING AND
EMPLOYMENT ACT 1991

1. Section 4, definitions “industrial award or industrial agreement”
and “industrial organisation” —

omit.
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2. Section 4—
insert—

industrial award” means an award under the Workplace Relations Act
1997.

“industrial inspector” means an inspector under the Workplace Relations
Act 1997.

“industrial instrument” means—

(8 anindustrial instrument under the Workplace Relations Act 1997,
or

(b) an award or agreement made under the Workplace Relations Act
1996 (Cwlth).

“industrial organisation” means—

(@) registered under the Industrial Organisations Act 1997 as an
organisation; or

(b) registered under the Workplace Relations Act 1996 (Cwith).”.

3. Section 4, definition “registration”, ‘a person’—
omit, insert—

‘an entity’.

4. Section 4, definition “registration”, ‘the person’—
omit, insert—
‘the entity’.

5. Section 9—
insert—

‘(p) to perform the functions of an approving authority under—
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(i) theWorkplace Relations Act 1997; or
(it) theWorkplace Relations Act 1996 (Cwilth).’.

6. Section 13(1)(d), ‘persons —
omit, insert—
‘entities’.

7. Section 20(1)(a)(iii), ‘ persons —
omit, insert—
‘entities'.

8. Section 26(1), ‘person’—
omit, insert—

‘appropriately qualified person or other appropriate entity’.

9. Section 67(1), definition “prescribed words’, paragraph (b),
‘person’—

omit, insert—
‘entity’.

10. Section 83(3) and (4), ‘award’—
omit, insert—

‘instrument’.

11. Section 84(1), (2) (first and second mention) and (4) (first
mention), ‘award’—
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omit, insert—
‘instrument’ .

12. Section 84(2)(b) and (4), ‘award or agreement’—
omit, insert—

‘instrument or industrial agreement’.

13. Section 84(5)—
omit, insert—

‘(5) Subsection (5A) applies if the industrial commission has made an
order under the Workplace Relations Act 1997 in relation to an approved
occupational superannuation fund as the one to which an industrial
Instrument requires contribution to be made.

‘(5A) If an employer fails to make the contribution as required by the
order, the employer is taken to fail to make the contribution as required by
the industrial instrument.’.

14. Section 86(1)(a) and (5), ‘award’—
omit, insert—

‘instrument’ .

15. Section 87(1), (2), (3) (first mention) and (4) to (6), ‘award’—
omit, insert—

‘instrument’ .

16. Section 87(3)(a) and (b), ‘award or agreement’—
omit, insert—

‘instrument or industrial agreement’.
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17. Section 87(7), ‘but not later than 3 months after they become
due'—

omit, insert—
‘ but within 3 months after the leave becomes due,’.

18. Section 92—
omit, insert—
‘Ingpection of time and wagesrecord

‘92.(1) An employer must produce a time and wages record for
inspection by—

(@) atraining consultant; or

(b) anindustrial inspector; or

(c) aperson authorised by the State Training Council.
‘(2) In this section—

“time and wages record” see the Workplace Relations Act 1997,
section 391.".

19. Section 98(4)—
insert—

‘(d) atraining consultant or industrial inspector;’.

20. Section 99(2) and (3), at the end—
insert—

‘Maximum penalty—40 penalty units.’.

21. Section 99—

insert—
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‘(4A) An offence under subsection (2), (3) or (4) is acontinuing offence,
that may be charged in 1 complaint for aperiod.’.

22. Section 100(6)—
insert—
‘(d) atraining consultant or industrial inspector;’.

23. Section 101(1)—
insert—

‘ “amount due’, to an apprentice, includes an amount equal to the cost of
tools of trade to which section 98(2)226 relates that have not been
provided to the apprentice.

“demand” means awritten demand.’.

24. Section 101(3)(b)(i), ‘award’—
omit, insert—

‘instrument’ .

25. Section 102(3)(a)(iii), ‘award’—
omit, insert—

‘instrument’ .

26. Section 103(1)—
insert—

226 Section 98 (Provision of tools of trade)
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‘ “relevant industrial instrument” of an apprentice includes an industrial
instrument determined by the State Training Council under
section 86(5) for the apprentice’ s apprenticeship caling.’.

27. Section 103(2) and (3), ‘award’—
omit, insert—

‘instrument’.

28. Section 106(2), ‘award’—
omit, insert—

‘instrument’.

29. Section 112(2)(a)(i), ‘award’—
omit, insert—

‘instrument’.

30. Section 123(1)(a)—
insert—

‘(ii) the appointment as industrial inspector of a person claiming
to be, or stated to be, an industria inspector, and the
authority of anindustrial inspector to take aproceeding or do
any act;’.

31. Section 123(1)—
insert—

‘(h) acopy of anindustrial instrument (other than an instrument made
under the Workplace Relations Act 1996 (Cwlth)), certified as a
true copy by the registrar of the industrial commission, is
admissible as evidence of the instrument;
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(i) a certificate purporting to be a certificate of a trustee of an
occupational superannuation fund, for a period of service of an
apprentice or trainee concerned in the proceeding about—

(i) anamount paid as contribution to the fund; or

(i) an amount worked out on the rate of return that stated
contributions would have attracted to the fund;

is evidence of the matters.’.

WORKPLACE HEALTH AND SAFETY ACT 1995

1. Section 66, definition “union”, ‘Industrial Relations Act 1990'—
omit, insert—
‘Industrial Organisations Act 1997 .

2. Section 164(3), ‘aggrieved by’ —
omit, insert—
‘dissatisfied with'.

3. Section 164(4), ‘Industrial Relations Act 1990 —
omit, insert—
“Workplace Relations Act 1997".

4. Section 164—
insert—
‘(6) Inthis section—
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SCHEDULE 4 (continued)

“person dissatisfied with a decision” in a proceeding means—
() aparty to the proceeding; or
(b) aperson bound by the decision; or
(c) if aninspector started the proceeding—any inspector.’.
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SCHEDULE 5
DICTIONARY

section 5

“additional approval requirements’, for chapter 2, part 2, see section 68.
“administer”, for chapter 7, part 6, see section 331.
“agreement”, for chapter 2, part 3, see section 115.
“allowable award matter” see section 128.
“amendment agreement”, for chapter 2, part 2, see section 68.
“ancillary document”, for chapter 2, part 2, see section 68.
“ Anti-Discrimination Conventions’ means—
(@) the Equal Remuneration Convention; and

(b) the Convention of the Elimination of all Forms of Discrimination
against Women; and

(c) the Discrimination (Employment and Occupation) Convention;
and

(d) articles3 and 7 of the International Covenant on Economic, Socia
and Cultural Rights (the English text of which isin schedule 1).

“apprentice” see Vocational Education, Training and Employment Act
1991, section 4.

“apprenticeship”, for chapter 2, part 3, see section 115.

“appropriately qualified”, for a person to whom a power under this Act
may be delegated, includes having the qualifications, experience or
standing appropriate to exercise the power.

Example of ‘standing’—
A person’s classification level in the public service.
“approval notice”, for chapter 2, part 2, see section 68.
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SCHEDULE 5 (continued)

“approved apprenticeship”, for chapter 2, part 3, see section 115.

“approved superannuation fund” means a complying superannuation
fund—

(@) nominated in an industria instrument; or

(b) agreed between an employer and employee under section 432.
“approved traineeship”, for chapter 2, part 3, see section 115.
“approving authority”, for chapter 2, part 3, see section 115.
“assistant registrar” see section 315.
“attempt to commit an offence” see Criminal Code, section 4.

“Australian commission” means the Australian Industrial Relations
Commission.

“award” —
(@) generaly—
(i) means—

(A) an award made under chapter 3 or continued in force
under this Act; or

(B) an award as amended under the chapter; and

(i) for a person bound by an exceptiona matters
order—includes the exceptional matters order; and

(b) for chapter 2, part 3—see aso section 115.
“bargaining agent”, for chapter 2, part 2, see section 68.

“business hours’ of an employer means the hours of operation of the
employer’ s business.

“calling” means—

(@) acraft, manufacture, occupation, trade, undertaking or vocation;
or

(b) asection of something mentioned in paragraph (a).
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SCHEDULE 5 (continued)

“certified agreement” means—

(@) an agreement certified under chapter 2, part 1 or continued in
force under this Act; or

(b) acertified agreement as amended under the part.
“certified copy”, for chapter 2, part 2, see section 68.
“chief commissioner” see section 270.
“commission” see section 269.227
“commissioner” see section 270.
“Commonwealth Act” means the Workplace Relations Act 1996 (Cwlth).

“Commonwealth award” means an award made under the
Commonwealth Act.

“Commonwealth employment advocate” means the employment
advocate, or an authorised officer, under the Commonwealth Act.

“complying superannuation fund” see Superannuation Industry
(Supervision) Act 1993 (Cwilth).

“continuous service’ —
(a) for chapter 4, part 3, see section 160; and
(b) for chapter 4, part 4, see section 190.
“court” see section 252.
“decision”—

(@ meansadecision of the court, the commission, a magistrate or the
registrar; and

(b) includes—

(i) an award, declaration, determination, direction, judgment,
order or ruling; and

227 As to whether or not a reference to the commission includes a reference to the
commission constituted by an enterprise commissioner, see section 288(2).
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SCHEDULE 5 (continued)

(i) an agreement approved, certified, or amended by the
commission and an extension of the agreement.

“demar cation dispute” includes—

(@) adispute arising between 2 or more organisations, or within an
organisation, about the rights, status or functions of members of
the organisations or organisation in relation to the employment of
the members; or

(b) adispute arising between employers and employees, or between
members of different organisations, about the demarcation of
functions of employees or classes of employees; or

(c) adispute about the representation under this Act of the industrial
interests of employees by an employee organisation.

“designated award” , for chapter 2, part 3, see section 115.
“discrimination” means discrimination—
(@) that would contravene the Anti-Discrimination Act 1991; or
(b) onthebasisof family responsibilities.

“Discrimination (Employment and Occupation) Convention” means
the Discrimination (Employment and Occupation) Convention 1958.

“dismiss’, for chapter 5, part 5, see section 232.
“dual commissioner” see section 320.

“eligibleassociation” means an association that is eligible to be, but is not,
registered as an organisation under the Industrial Organisations Act
1997.

“eligible employee” means an employee who, under a relevant industrial
instrument, is an eligible employee for entitlement to occupationa
superannuation benefits.

“eligible rollover fund” see Superannuation Industry (Supervision) Act
1993 (Cwilth).

“employee’—
(d) generaly—see section 7; and
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SCHEDULE 5 (continued)

(b) for chapter 2, part 2—see also section 68; and

(c) for chapter 4, part 3—see a so section 160.
“employee organisation” see Industrial Organisations Act 1997.
“employer”—

(8) generaly—see section 8; and

(b) for chapter 2, part 2—see also section 68; and

(c) for chapter 9, part 2, division 2—see also section 404.
“employer organisation” see Industrial Organisations Act 1997.

“EFA” means an enterprise flexibility agreement continued in force under
thisAct.

“Equal Remuneration Convention” means the Equal Remuneration
Convention 1951.

“equal remuneration for work of equal value”, for chapter 4, part 2, see
section 150.

“exceptional matters order” means an order of the commission under
section 130.

“exercising”, for chapter 7, part 6, see section 331.
“existing employee’, for chapter 2, part 2, see section 68.
“extension agreement”, for chapter 2, part 2, see section 68.

“Family Responsibilities Convention” means the Workers with Family
Responsibilities Convention 1981 (the English text of which is in
schedule 2).

“file”, for chapter 2, part 2, see section 68.
“filing receipt”, for chapter 2, part 2, see section 68.
“filing requirements’, for chapter 2, part 2, see section 68.
“full bench” means afull bench of the commission.
“industrial Act” means—

(@ thisAct; or
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SCHEDULE 5 (continued)

(b) thelndustrial Organisations Act 1997.
“industrial action” means alockout or strike.

“industrial agreement” means an industrial agreement under the repealed
Act continued in force under this Act.

“industrial authority” —
(@) for chapter 4, part 4—see section 190; and

(b) otherwise—means a commission, court, board, tribunal or other
entity having authority under the law of the Commonwealth or
another State to exercise powers of conciliation or arbitration for
industrial matters or industrial disputes.

“industrial cause” includes an industrial matter and industrial dispute.
“industrial commission” see section 269.

“industrial court” see section 252.

“industrial dispute” means—

(@) adispute, including a threatened, pending or probable dispute,
about an industrial matter; or

(b) asituationthatislikely to giveriseto adispute about an industrial
matter.

“industrial instrument” means an award, certified agreement or QWA.
“industrial matter” see section 9.

“industrial magistrate’ see section 308.

“industrial registrar” see section 315.

“industrial relations commission” see section 269.

“initial day”, for chapter 2, part 3, see section 115.

“injured employee”, for chapter 5, part 5, see section 232.

“injury”, for chapter 5, part 5, see section 232.

“inspector” means a person who holds an appointment as an inspector
under section 376.
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SCHEDULE 5 (continued)

“invalid reason”, for adismissal, see section 217(b).

“joint session” means a proceeding in which a commissioner sits with a
member of an industrial authority.

“law”, for chapter 4, part 3, see section 160.

“lockout” means an employer's action in closing a workplace, or
suspending or discontinuing the employer’ s business, or any branch of
it, or an employer’s failure to continue to employ a number of
employees, with intent—

(@ to compel or induce employees to agree to employment
conditions or to comply with demands made on them by the
employer, or another employer, contrary to this Act; or

(b) to causeloss or inconvenience to employees; or
(c) toincite, instigate, aid, abet or procure another lockout; or

(d) to help another employer to compel or induce employeesto agree
to employment conditions or comply with demands made by the
other employer.

“long pater nity leave’, for chapter 4, part 3, see section 160.
“magistrate” see section 308.
“management committee” seelndustrial Organisation Act 1997.
“maternity leave’, for chapter 4, part 3, see section 160.
“medical certificate’, for chapter 4, part 3, see section 160.
“member” of the commission means—

(8 acommissioner; or

(b) an enterprise commissioner.
“multiple-business agreement” see section 13.
“negotiating party” see section 40.
“new employee’, for chapter 2, part 2, see section 68.
“no-disadvantage test” see chapter 2, part 3.
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SCHEDULE 5 (continued)

“nominal expiry date”"—

(a) of acertified agreement—see section 14; and

(b) of a QWA—see section 68.
“obstruct” includes assault, hinder, intimidate, resist or threaten.
“officer” of the court or commission, see sections 315(4) and 349(4).

“officer” of an organisation, or branch of an organisation, see Industrial
Organisations Act 1997.

“organisation” seelIndustrial Organisations Act 1997.

“owner”, for chapter 4, part 4, see section 190.

“parental leave’, for chapter 4, part 3, see section 160.

“part 3long paternity leave’, for chapter 4, part 3, see section 160.
“part 3 maternity leave’, for chapter 4, part 3, see section 160.
“part 3 short paternity leave’, for chapter 4, part 3, see section 160.
“paternity leave”, for chapter 4, part 3, see section 160.

“party” —

(@ for anindustria instrument or permit—includes a person bound
by the instrument or permit; or

(b) for chapter 2, part 2—see section 68.

“pay” an employee includes pay, with the employee’ s written consent, on
account of the employee.

“penalty provision” —

(@) for chapter 2, part 1, division 9—see section 62; and

(b) for chapter 2, part 2, division 7—see section 96.
“period of operation”, for chapter 2, part 2, see section 68.
“permit” means—

(@) astudents permit; or

(b) anaged or infirm persons permit.
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SCHEDULE 5 (continued)

“person dissatisfied” with adecision in aproceeding means—
() aparty to the proceeding; or
(b) aperson bound by the decision; or
(c) if aninspector started the proceeding—any inspector.
“place” means—
(@ any land, building, structure, vehicle, vessdl or aircraft; or
(b) part of anything mentioned in paragraph (a).
“president” see section 253.
“QWA” means a Queensand workplace agreement under chapter 2, part 2.
“QWA date’, for chapter 2, part 2, see section 68.

“QWA industrial action”, for chapter 2, part 2, division 8, see
section 100.

“records’ means any document containing data.

“reduced wages’ means wages at arate less than that provided for under a
relevant industrial instrument or permit.

“refusal notice”, for chapter 2, part 2, see section 68.
“registrar” see section 315.
“relevant award”, for chapter 2, part 3, see section 115.
“relevant or designated award”, for chapter 2, part 2, see section 68.
“regular part-time employee” means an employee who—
(@ workslessthan full-time ordinary hours; and
(b) hasreasonably predictable hours of work; and

(c) isentitled to receive, on a proportionate basis, equivalent wages
and employment conditions to those specified in an award for
full-time employees who do the same type of work.

“repealed Act” meansthe Industrial Relations Act 1990.

“rules of court” means the rules of court made, or continued in force,
under this Act.
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“short paternity leave”, for chapter 4, part 3, see section 160.
“single business’ see section 12.
“spouse”’ of an employee includes—

(@) aformer spouse; and

(b) aperson of the opposite sex to the employee who lives with the
employee in a marriage-like relationship, although not legally

married to the employee.
“strike’—

(@ means the conduct of 2 or more employees who are, or have
been, employed by the same employer, or different employers,

consisting in—

(i) awilful failureto perform work required of them under their

employment contracts; or

(i) a performance of work in a way in which it is not

customarily performed; or

(iii) theadoption of apracticeor strategy resultingin arestriction,
limitation or delay in the performance of work or a

restriction or limitation of the product of work; or

(iv) aban, restriction or limitation on the performance of work or

on acceptance or offering for work; or

(v) awilful failure of the employees to attend for work that is

not allowed by the employer; or

(vi) awilful failure to perform any work at all by employees who
attend for work that is not alowed by the employer;

that is because of a combination, agreement or understanding
(expressed or implied) entered into by the employees or any of

them and that has a purpose—

(vii) to compel or induce an employer to agree to employment
conditions, or to employ, or cease to employ, a person or
class of person, or to comply with demands made by the
employees or any of them or by any other employees; or



402
Workplace Relations No. 1, 1997

SCHEDULE 5 (continued)

(viii)to cause loss or inconvenience to an employer in the conduct
of business; or

(ix) toincite, ingtigate, aid, abet or procure another strike; or

(X) to help employeesin the employment of another employer to
compel or induce the employer to agree to employment
conditions or to employ, or cease to employ, a person or
class of person or to comply with demands made by any
employees; and

(b) includes conduct capable of constituting a strike even though the
conduct relates to part only of the functions the employees must
perform in their employment; but

(c) doesnot include action by an employee if—

(i) the action was based on a reasonable concern by the
employee about an imminent risk to his or her heath or
safety; and

(it) the employee did not unreasonably contravene a direction of
his or her employer to perform other available work
(whether at the same or another workplace) that was safe and
appropriate for the employee to perform.

“take” astatutory declaration, for chapter 7, part 6, see section 331.
“termination agreement”, for chapter 2, part 2, see section 68.

“Termination of Employment Convention” means the Termination of
Employment Convention 1982 (the English text of which is in
schedule 3).

“termination notice”, for chapter 2, part 2, see section 68.

“trainee” see Vocational Education, Training and Employment Act 1991,
section 4.

“transfer” of a calling includes the transmission, assurance, conveyance,
assignment and succession of the calling (either by operation of law or
by agreement and either before or after the commencement of this
Act).

“wagerate’ includes pay rate and prices for work.
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“wages’ —
(8 means an amount payable to an employee for—
(i) work performed, or to be performed, by the employee; or
(i) apublic holiday; or
(i) leavethe employeeisentitled to; or
(iv) termination of employment; and
(b) includes—

(i) an amount payable from wages for the employee, with the
employee’ s written consent; and

(i) asdary.
“working day” , for chapter 2, part 2, see section 16.

“young employee” means a person under 21 years engaged in a calling
(other than an apprentice or a person subject to the Vocational
Education, Training and Employment Act 1991) who receives alower
wage rate than that fixed by an industrial instrument for employees
21 yearsor over in the calling.

U state of Queensland 1997



