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CRIME AND MISCONDUCT ACT 2001

[as amended by all amendments that commenced on or before 1 August 2004]

An Act to provide for the establishment and operation of a Crime and
Misconduct Commission, and a Parliamentary Crime and
Misconduct Committee, and for other purposes

CHAPTER 1—PRELIMINARY

PART 1—INTRODUCTION

1 Short title
ThisAct may be cited as the Crime and Misconduct Act 2001.

2  Commencement
This Act commences on aday to be fixed by proclamation.

3 Act bindsall persons

(1) This Act binds all persons, including the State, and, so far as the
legislative power of the Parliament permits, the Commonwealth and the
other States.

(2) Subsection (1) does not make the State, the Commonwealth or
another State liable to be prosecuted for an offence.
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PART 2—PURPOSE

4  Act’spurposes
(1) The main purposes of thisAct are—
(@) to combat and reduce the incidence of mgor crime; and

(b) to continuously improve the integrity of, and to reduce the
incidence of misconduct in, the public sector.

(2) The Act also has as the purpose to facilitate the commission’s
involvement in the investigation of any confiscation related activity for the
enforcement of the Confiscation Act.

5 HowAct'spurposesareto be achieved

(1) The Act’s purposes are to be achieved primarily by establishing a
permanent commission to be caled the Crime and Misconduct
Commission.

(2) The commission is to have investigative powers, not ordinarily
available to the police service, that will enable the commission to
effectively investigate particular cases of magjor crime.

(3) Also, the commission is to help units of public administration to deal
effectively, and appropriately, with misconduct by increasing their capacity
to do so while retaining power to itself investigate cases of misconduct,
particularly more serious cases of misconduct.

(4) Further, the commission has particular powers for investigations into
confiscation related activities for supporting its role under the
Confiscation Act.

PART 3—OVERVIEW

6 Purposeof pt 3

The purpose of this part is to briefly outline the responsibilities of
relevant entities under thisAct.
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7 Crimeand Misconduct Commission

The Crime and Misconduct Commission has primary responsibility for
the achievement of the Act’s purposes.

8 Crime Reference Committee

The Crime Reference Committee has responsibility for referring major
crime to the commission for investigation and has a coordinating role for
investigations into maor crime conducted by the commission in
cooperation with any other law enforcement agency.

9 Parliamentary Crimeand Misconduct Committee

The Parliamentary Crime and Misconduct Committee is a standing
committee of the Legidative Assembly with particular responsibility for
monitoring and reviewing the commission’s performance.

10 Parliamentary Crime and Misconduct Commissioner

The Parliamentary Crime and Misconduct Commissioner is an officer of
the Parliament who helps the Parliamentary Crime and Misconduct
Committee in the performance of its functions.

11 Public Interest Monitor

The Public Interest Monitor has a right of appearance before a court
hearing an application by the commission for a surveillance warrant or
covert search warrant and is entitled to test the appropriateness and validity
of the application before the court.
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PART 4—INTERPRETATION

Division 1—Definitions

12 Déefinitions
The dictionary in schedule 2 defines particular words used in thisAct.

13 Notesin text

A notein thetext of thisAct is part of the Act.

Division 2—Official misconduct

14 Definitionsfor div 2
In this division—

“conduct” means—

(@

(b)

for a person, regardless of whether the person holds an
appointment—conduct, or a conspiracy or attempt to engage in
conduct, of or by the person that adversely affects, or could
adversely affect, directly or indirectly, the honest and impartial
performance of functions or exercise of powers of—

(i) aunit of public administration; or
(if) any person holding an appointment; or

for a person who holds or held an appointment—conduct, or a
conspiracy or attempt to engage in conduct, of or by the person
that is or involves—

(i) the performance of the person’s functions or the exercise of
the person’s powers, as the holder of the appointment, in a
way that is not honest or is not impartial; or

(i) abreach of thetrust placed in the person as the holder of the
appointment; or

(iii) a misuse of information or material acquired in or in
connection with the performance of the person’s functions
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as the holder of the appointment, whether the misuse is for
the person’s benefit or the benefit of someone else.

“hold an appointment” means hold an appointment in a unit of public
administration.

15 Meaning of “official misconduct”
“Official misconduct” is conduct that could, if proved, be—
(@) acriminal offence; or

(b) a disciplinary breach providing reasonable grounds for
terminating the person’s services, if the person is or was the
holder of an appointment.

16 Conduct happening over time, or at any time, may be official
misconduct

(1) Conduct may be official misconduct even though—
(a) it happened before the commencement of thisAct; or

(b) some or al of the effects or elements necessary to constitute
official misconduct happened before the commencement of this
Act; or

(c) a person involved in the conduct is no longer the holder of an
appointment.

(2) Conduct engaged in by, or in relation to, a person at a time when the
person is not the holder of an appointment may be official misconduct, if
the person becomes the holder of an appointment.

17 Conduct outside Queensland may be official misconduct
Conduct may be official misconduct regardless of—
(@) where the conduct happens; or

(b) whether the law relevant to the conduct isalaw of Queensland or
of another jurisdiction.
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18 Conspiracy or attempt to engage in conduct may be official
misconduct

A conspiracy or an attempt to engage in conduct is not excluded from
being official misconduct if, had the conspiracy or attempt been brought to
fruition by the taking of a further step, the further step could constitute or
involve—

(@) an offence; or

(b) grounds for terminating a person’s services in a unit of public
administration, if the person is or were the holder of an
appointment in the unit.

19 Official misconduct not affected by time limitations

Conduct does not stop being official misconduct only because a
proceeding or an action for an offence to which the conduct is relevant can
no longer be brought or continued or that action for termination of services
because of the conduct can no longer be taken.

Division 3—Units of public administration

20 Meaning of “unit of public administration”
(1) Each of thefollowing isa* unit of public administration” —
(@) the Legidative Assembly, and the parliamentary service;
(b) the Executive Council;
(c) adepartment;
(d) thepolice service;

(e) acorporate entity established by an Act or that is of adescription
of a corporate entity provided for by an Act which, in either case,
collects revenues or raises funds under the authority of an Act;

(f) a noncorporate entity, established or maintained under an Act,
that—

(i) isfunded to any extent with State moneys; or
(i) isfinancially assisted by the State;
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(g) a State court, of whatever jurisdiction, and its registry and other
administrative offices;

(h) another entity prescribed under a regulation.
(2) However, none of the following is a unit of public administration—
(@ thecommission;
(b) the parliamentary commissioner;
(c) theentity consisting of—
(i) theparliamentary commissioner; and

(ii) officers and employees of the parliamentary service
assigned to the parliamentary commissioner; and

(iii) persons engaged to provide the parliamentary commissioner
with services, information or advice;

(d) an entity declared by an Act not to be a unit of public
administration.

21 Holding appointment in unit of public administration

A person holds an appointment in a unit of public administration if the
person holds any office, place or position in the unit, whether the
appointment is by way of election or selection.

Division 4—Referencesto major crime and misconduct

22 Referencestomajor crimeor misconduct include suspected major
crime or suspected misconduct

(1) A reference to magjor crime includes, in the context of a crime
investigation, suspected major crime.

(2) A reference to misconduct includes, in the context of acomplaint or a
misconduct investigation, suspected misconduct.
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CHAPTER 2—COMMISSION FUNCTIONS,

INVESTIGATIONSAND REPORTING

PART 1—PREVENTION

23 Commission’s prevention function

The commission has a function (its “ prevention function”) of helping
to prevent major crime and misconduct.

24 How commission performsits prevention function

Without limiting the ways the commission may perform its prevention
function, the commission performs the function by—

@
(b)
(©)
(d)
(€)
(f)
(9)
(h)

(i)

anaysing the intelligence it gathers in support of its
investigations into major crime and misconduct; and

analysing the results of its investigations and the information it
gathersin performing its functions; and

analysing systems used within units of public administration to
prevent misconduct; and

using information it gathers from any source in support of its
prevention function; and

providing information to, consulting with, and making
recommendations to, units of public administration; and

providing information relevant to its prevention function to the
general community; and

ensuring that in performing all of its functionsit has regard to its
prevention function; and

generally increasing the capacity of units of public
administration to prevent misconduct by providing advice and
training to the units and, if asked, to other entities; and

reporting on ways to prevent major crime and misconduct.
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PART 2—MAJOR CRIME

Division 1—Major crime function

25 Commission’smajor crime function

The commission has a function (its “crime function”) to investigate
major crime referred to it by the reference committee.

26 How commission performsitscrime function

Without limiting the ways the commission may perform its crime
function, the commission performs its crime function by—

(@ investigating maor crime referred to it by the reference
committee; and

(b) when conducting investigations under paragraph (a), gathering
evidence for—

(i) the prosecution of personsfor offences; and
(ii) therecovery of the proceeds of major crime; and

(c) liaising with, providing information to, and receving
information from, other law enforcement agencies and
prosecuting authorities, including agencies and authorities
outside the State or Australia, about major crime.

Division 2—Referrals by reference committee

27 Referralstocommission

(1) The reference committee may refer major crime to the commission
for investigation—

(& onitsowninitiative; or
(b) if asked by—
(i) the commissioner of police; or
(if) the assistant commissioner, crime.
(2) Thereferral must be written.
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28 Mattersabout which thereference committee must be satisfied
before making areferral

(1) The reference committee may, on its own initiative, refer major crime
to the commission for investigation only if it is satisfied—

(@ an investigation into the major crime is unlikely to be effective
using powers ordinarily available to the police service; and

(b) it is in the public interest to refer the maor crime to the
commission.

(2) The reference committee may, if asked by the police commissioner,
refer magor crime to the commission for investigation only if it is
satisfied—

(@) the police service has carried out an investigation into the major
crime that has not been effective; and

(b) further investigation into the maor crime is unlikely to be
effective using powers ordinarily available to police officers; and

(c) it is in the public interest to refer the major crime to the
commission.

(3) Without limiting the matters to which the reference committee may
have regard in deciding whether it is in the public interest to refer major
crime to the commission, the reference committee may have regard to the
following matters—

(@ the number of persons that may be involved;
(b) the degree of planning and organisation likely to be involved,;
(c) the seriousness of, or the consequences of, the major crime;

(d) the person or persons likely to be responsible for planning and
organising the major crime;

(e) the likely involvement of the person or persons in similar
activities,
(f) thefinancial or other benefits likely to be derived by any person;

(@9 whether investigation by the commission is a justifiable use of
resources.
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29 Reference committee may give commission directions
about investigations

(1) The reference committee may give the commission directions
imposing limitations on a crime investigation, including limitations on the
exercise of the commission’s powers for the investigation.

(2) The reference committee may aso direct the commission to end a
particular crime investigation if the committee considers—

(8 it may be more appropriate for another entity to undertake the
investigation; or

(b) it may be more effective for another entity to undertake the
investigation; or

(c) investigation by the commission is not a justifiable use of
resources.

(3) The commission must comply with a direction given under
subsection (1) or (2).

30 Amendment of referral toinvestigate

The reference committee may amend the terms of a referral to the
commission to investigate major crime on its own initiative or if asked by
the assistant commissioner, crime.

31 Referralsto policeservice

(1) The reference committee may refer major crime to the commissioner
of police for investigation if it is satisfied that the matter is not appropriate
for investigation or continued investigation by the commission.

(2) The referral must be written.

(3) The commissioner of police must, if asked by the reference
committee, report to the committee on the referral.

(4) The commissioner of police must consider any comments about the
referral made by the reference committee.



s32 30 s34
Crime and Misconduct Act 2001

Division 3—Dealing with major crime

32 Policetask forcesand other operational agreements

(1) The chairperson may make arrangements with the commissioner of
police for the establishment of a police task force to help the commission to
carry out a crime investigation.

(2) A police task force is under the control and direction of the
commissioner of police.

(3) The commission may enter into operational agreements with other
entities, including an entity mentioned in section 275(b).t

PART 3—MISCONDUCT

Division 1—Misconduct functions

33 Commission’s misconduct functions

The commission has the following functions for misconduct (its
“misconduct functions’ )—

(8 to raise standards of integrity and conduct in units of public
administration,

(b) to ensure a complaint about, or information or matter involving,
misconduct is dealt with in an appropriate way, having regard to
the principles set out in section 34.

34 Principlesfor performing misconduct functions

It is the Parliament’s intention that the commission apply the following
principles when performing its misconduct functions—

(@) Cooperation

1 Section 275 (Functions of reference committee)
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to the greatest extent practicable, the commission and units
of public administration should work cooperatively to
prevent misconduct

the commission and units of public administration should
work cooperatively to deal with misconduct

(b) Capacity building

the commission has a lead role in building the capacity of
units of public administration to prevent and deal with cases
of misconduct effectively and appropriately

(c) Devolution

subject to the cooperation and public interest principles and
the capacity of the unit of public administration, action to
prevent and deal with misconduct in a unit of public
administration should generally happen within the unit

(d) Publicinterest

the commission has an overriding responsibility to promote
public confidence—

* intheintegrity of units of public administration and

* if misconduct does happen within a unit of public
administration, in the way it is dealt with

the commission should exercise its power to deal with
particular cases of misconduct when it is appropriate having
primary regard to the following—

»  thecapacity of, and the resources available to, a unit of
public administration to effectively deal with the
misconduct

 the nature and seriousness of the misconduct,
particularly if there is reason to believe that
misconduct is prevalent or systemic within a unit of
public administration

* any likely increase in public confidence in having the
misconduct dealt with by the commission directly.
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35 How commission performsits misconduct functions

(2) Without limiting how the commission may perform its misconduct
functions, it performs its misconduct functions by doing 1 or more of the
following—

(@) expeditiously assessing complaints about, or information or
matters (also “complaints’) involving, misconduct made or
notified to it;

(b) referring complaints about misconduct within a unit of public
administration to arelevant public official to be dealt with by the
public official;

(c) performing its monitoring role for police misconduct as provided
for under section 47(1);2

(d) performing its monitoring role for official misconduct as
provided for under section 48(1);3

(e) dealing with complaints about official misconduct, by itself or in
cooperation with aunit of public administration;

(f) investigating and otherwise dealing with, on its own initiative,
the incidence, or particular cases, of misconduct throughout the
State;

(g) assuming responsibility for, and completing, an investigation, by
itself or in cooperation with a unit of public administration, if the

commission considers that action to be appropriate having regard
to the principles set out in section 34;4

(h) when conducting or monitoring investigations, gathering
evidence for or ensuring evidence is gathered for—

(i) theprosecution of persons for offences; or
(i) disciplinary proceedings against persons.

(2) In performing its misconduct functions in a way mentioned in
subsection (1), the commission should, whenever possible, liaise with a
relevant public official.

2 Section 47 (Commission’s monitoring role for police misconduct)
3 Section 48 (Commission’s monitoring role for official misconduct)
4 Section 34 (Principles for performing misconduct functions)
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Division 2—How to make a complaint

36 Complaining about misconduct

(1) A person may complain about, or give information or matter
involving, misconduct to the commission.

(2) Subsection (1) does not limit to whom a person can complain about
misconduct.

Examples—
1. A person may complain directly to the commissioner of police about misconduct.

2. A person may complain directly to the chief executive of agovernment department
about misconduct happening within the department.

Division 3—Duty to notify

37 Duty to notify commission of police misconduct

(1) This section applies if the commissioner of police reasonably
suspects that a complaint, or information or matter (also a “complaint”),
involves police misconduct.

(2) The commissioner of police must notify the commission of the
complaint, subject to section 40.

38 Duty to notify commission of official misconduct

(1) This section applies if a public official suspects that a complaint, or
information or matter (also a “complaint”), involves, or may involve,
official misconduct.

(2) The public official must notify the commission of the complaint,
subject to section 40.
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39 Duty to notify is paramount

(1) The duty of a public official to notify the commission of a complaint
under section 37> or 38¢ must be complied with despite—

(@) the provisions of any other Act, other than the Police Service
Administration Act 1990, section 7.2(3);7 or

(b) any obligation the person has to maintain confidentiality about a
matter to which the complaint relates.

(2) Subsection (1) does not affect an obligation under another Act to
notify misconduct.

40 Commission may issue directions about how notificationsareto
be made

(1) The commission may issue directions about how and when a public
official must notify the commission of complaints under section 37 or 38.

(2) Before issuing a direction, the commission must consult with, and
consider the views of, the relevant public official.

(3) In particular, if adirection would require the commissioner of police
to disclose information otherwise protected by the Police Powers and
Responsibilities Act 2000, section 192 or the Drugs Misuse Act 1986,
section 119, the commission may issue the direction, but before doing so
must have regard to the desirability of protecting confidentiality.

(4) A public official must comply with a direction given under
subsection (1).

(5) The commission may use or disclose information mentioned in
subsection (3) in the administration of this Act, but must maintain the
confidentiality of the information to the greatest practicable extent.

5 Section 37 (Duty to notify commission of police misconduct)
Section 38 (Duty to notify commission of official misconduct)

7 Police Service Administration Act 1990, section 7.2 (Duty concerning misconduct
or breaches of discipline)

(o2}
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Division 4—Dealing with complaints

Subdivision 1—Commissioner of police

41 Responsibility of commissioner of police

(1) The commissioner of police has primary responsibility for dealing
with complaints about, or information or matter the commissioner of police
reasonably suspects involves, police misconduct.

(2) The commissioner of police also has a responsibility to deal with a
complaint about, or information or matter involving, official misconduct
that is referred to the commissioner of police by the commission.

42 Dealing with complaints—commissioner of police

(1) The commissioner of police must expeditiously assess complaints, or
information or matter (also a “complaint”) made or notified to, or
otherwise coming to the attention of, the commissioner of police.

(2) The commissioner of police must deal with a complaint about police
misconduct in the way the commissioner of police considers most
appropriate, subject to the commission’s monitoring role.

(3) If the commissioner of policeis satisfied that—
(& acomplaint—
(i) isfrivolous or vexatious; or
(ii) lacks substance or credibility; or

(b) dealing with the complaint would be an unjustifiable use of
resources;

the commissioner of police may take no action or discontinue action taken
to deal with the complaint.

(4) The commissioner of police may, in an appropriate case, ask the
commission to deal with a complaint about police misconduct or to deal
with the complaint in cooperation with the commissioner of police.

(5) If the commission refers a complaint about official misconduct to the
commissioner of police to be dealt with, the commissioner of police must
deal with the complaint in the way the commissioner of police considers
most appropriate, subject to the commission’s monitoring role.
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(6) Without limiting how the commissioner of police may deal with a
complaint about official misconduct, the commissioner of police may ask
the commission to deal with the complaint in cooperation with the
commissioner of police.

(7) If aperson makes a complaint that is dealt with by the commissioner
of police, the commissioner of police must give the person a response
stating—

(& if no action is taken on the complaint by the commissioner of
police or action to deal with the complaint is discontinued by the
commissioner of police—the reason for not taking action or
discontinuing the action; or

(b) if action is taken on the complaint by the commissioner of
police—

(i) theaction taken; and

(if) the reason the commissioner of police considers the action
to be appropriate in the circumstances; and

(iii) any results of the action that are known at the time of the
response.

(8) However, the commissioner of police is not required to give a
response to the person—

(a) if the person has not given his or her name and address or does
not require a response; or

(b) if the response would disclose information the disclosure of
which would be contrary to the public interest.

Subdivision 2—Other units of public administration

43 Responsibility of public officials, other than the commissioner
of police

A public official, other than the commissioner of police, has a
responsibility to deal with a complaint about, or information or matter
involving, official misconduct that isreferred to it by the commission.



s44 37 s44
Crime and Misconduct Act 2001

44 Dealing with complaints—public officials other than the
commissioner of police

(1) This section does not apply to the police service.

(2) A public official must deal with a complaint about, or information or
matter (also a“complaint”) involving, official misconduct in the way the
public official considers most appropriate, subject to the commission’s
monitoring role.

(3) If the public official is satisfied that—
(& acomplaint—
(i) isfrivolous or vexatious; or
(ii) lacks substance or credibility; or

(b) deding with the complaint would be an unjustifiable use of
resources;

the public official may take no action or discontinue action taken to deal
with the complaint.

(4) A public official may, in an appropriate case, ask the commission to
deal with a complaint in cooperation with the public official.

(5) If aperson makes acomplaint that is dealt with by the public official,
the public official must give the person a response stating—

(& if no action is taken on the complaint by the public officia or
action to deal with the complaint is discontinued by the public
official—the reason for not taking action or discontinuing the
action; or

(b) if action istaken on the complaint by the public official—
(i) theaction taken; and

(if) the reason the public official considers the action to be
appropriate in the circumstances; and

(iii) any results of the action that are known at the time of the
response.

(6) However, the public official is not required to give a response to the
person—

(a) if the person has not given his or her name and address or does
not require a response; or
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(b) if the response would disclose information the disclosure of
which would be contrary to the public interest.

Subdivision 3—Commission

45 Responsibility of commission

(1) The commission has primary responsibility for dealing with
complaints about, or information or matter involving, official misconduct.

(2) The commission is responsible for monitoring how the commissioner
of police deals with police misconduct.

46 Dealing with complaints—commission

(1) The commission deals with a complaint about, or information or
matter (also a“ complaint™) involving, misconduct by—

() expeditiously assessing each complaint about misconduct made
or notified to it, or otherwise coming to its attention; and

(b) taking the action the commission considers most appropriate in
the circumstances having regard to the principles set out in
section 34.8

(2) The commission may take the following action—

(@ deal with each complaint about official misconduct that it
considers should not be referred to a public official to be dealt
with;

(b) refer acomplaint about official misconduct to a public official to

be dealt with by the public official or in cooperation with the
commission, subject to the commission’s monitoring role;

(c) without limiting paragraph (b), refer a complaint about official
misconduct of a person holding an appointment in a unit of
public administration that may involve criminal activity to the
commissioner of police to be dealt with;

(d) if it is a complaint about police misconduct notified to the
commission by the commissioner of police—allow the

8 Section 34 (Principles for performing misconduct functions)
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(€)

(f)

(9)

commissioner of police to continue to deal with the complaint,
subject to the commission’s monitoring role;

if it is a complaint about police misconduct made to the
commission by someone other than the commissioner of
police—give the complaint to the commissioner of police to be
dealt with, subject to the commission’s monitoring role;

if apublic official asks the commission to deal with a complaint
or to deal with a complaint in cooperation with the public
official—

(i) deal with the complaint; or

(ii) deal with the complaint in cooperation with the public
official; or

(iii) advise the public official that the commission considers that
it is appropriate that the public official continue to deal with
the complaint, subject to the commission’s monitoring role;

if the commission is satisfied that—
(i) thecomplaint—
(A) isfrivolous or vexatious; or
(B) lacks substance or credibility; or

(if) dealing with the complaint would be an unjustifiable use of
resources,

take no action or discontinue action.

(3) If a person makes a complaint that is dealt with by the commission,
the commission must give the person a response stating—

(@

(b)

if no action is taken by the commission on the complaint or
action to deal with the complaint is discontinued by the
commission—the reason for not taking action or discontinuing
the action; or

if action is taken on the complaint by the commission—
(i) theaction taken; and

(it) the reason the commission considers the action to be
appropriate in the circumstances; and

(iii) any results of the action that are known at the time of the
response.
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(4) However, the commission is not required to give aresponse—
() tothepersonif—

(i) theperson hasnot given hisor her name and address or does
not require a response; or

(i) the commission has given a notice, or is entitled to give a
notice, under section 216° to the person in relation to the
complaint; or

(b) that discloses information the disclosure of which would be
contrary to the public interest.

(5) Nothing in this part limits the commission from providing
information about the conduct of a person to a public official for usein the
proper performance of the public official’s functions.

47 Commission’smonitoring rolefor police misconduct

(1) The commission may, having regard to the principles stated in
section 3410—

(a) issue advisory guidelines for the conduct of investigations by the
commissioner of police into police misconduct; or

(b) review or audit the way the commissioner of police has dealt
with police misconduct, in relation to either a particular
complaint or aclass of complaint; or

(c) assume responsibility for and complete an investigation by the
commissioner of police into police misconduct.

(2) The commissioner of police must give the commission reasonable
help to undertake a review or audit or to assume responsibility for an
investigation.

(3) If the commission assumes responsibility for an investigation, the
commissioner of police must stop his or her investigation or any other
action that may impede the investigation if directed to do so by the
commission.

(4) In this section—

9 Section 216 (Frivolous or vexatious complaint)
10  Section 34 (Principles for performing misconduct functions)
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“complaint”, about police misconduct, includes information or matter
involving police misconduct.

48 Commission’s monitoring rolefor official misconduct

(1) The commission may, having regard to the principles stated in
section 34—

(@) issue advisory guidelines for the conduct of investigations by
public officiasinto official misconduct; or

(b) review or audit the way a public official has dealt with official
misconduct, in relation to either a particular complaint or a class
of complaint; or

(c) require apublic official—

(i) to report to the commission about an investigation into
official misconduct in the way and at the times the
commission directs; or

(i) to undertake the further investigation into the officia
misconduct that the commission directs; or

(d) assume responsibility for and complete an investigation by a
public official into official misconduct.

(2) The public official must—

(8 give the commission reasonable help to undertake a review or
audit or to assume responsibility for an investigation; and

(b) comply with arequirement made under subsection (1)(c).

(3) If the commission assumes responsibility for an investigation, the
public official must stop his or her investigation or any other action that
may impede the investigation if directed to do so by the commission.

(4) In this section—

“complaint”, about official misconduct, includes information or matter
involving official misconduct.
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Division 5—Action following investigation

49 Reportsabout complaintsdealt with by the commission

(1) This section appliesif the commission investigates (either by itself or
in cooperation with a public official), or assumes responsibility for the
investigation of, a complaint about, or information or matter involving,
misconduct and decides that prosecution proceedings or disciplinary action
should be considered.

(2) The commission may report on the investigation to any of the
following as appropriate—

(@) the director of public prosecutions, or other appropriate
prosecuting authority, for the purposes of any prosecution
proceedings the director or other authority considers warranted;

(b) the Chief Justice, if the report relates to conduct of ajudge of, or
other person holding judicial office in, the Supreme Court;

(c) the Chief Judge of the District Court, if the report relates to
conduct of a District Court judge;

(d) the President of the Childrens Court, if the report relates to
conduct of a person holding judicial office in the Childrens
Court;

(e) the Chief Magidtrate, if the report relates to conduct of a
magistrate;

(f) the chief executive officer of a relevant unit of public
administration, for the purpose of taking disciplinary action, if
the report does not relate to the conduct of ajudge, magistrate or
other holder of judicial office.

(3) A report made under subsection (2) must contain, or be accompanied
by, all relevant information known to the commission that—

(8) supports a charge that may be brought against any person as a
result of the report; or

(b) supports a defence that may be available to any person liable to
be charged as aresult of the report.

(4) If the director of public prosecutions requires the commission to
make further investigation or supply further information relevant to a
prosecution, whether started or not, the commission must take all
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reasonable steps to further investigate the matter or provide the further
information.

50 Commission may prosecute official misconduct

(1) This section applies if the commission reports to the chief executive
officer of aunit of public administration under section 49! that—

(@) a complaint, matter or information involves, or may involve,
official misconduct by a prescribed person in the unit; and

(b) thereis evidence supporting a charge of a disciplinary nature of
official misconduct against the prescribed person.

(2) The commission may charge the prescribed person with the relevant
official misconduct by way of adisciplinary charge.

(3) The charge may be dealt with only by a misconduct tribunal.

(4) For the definition “prescribed person”, paragraph (b), a regulation
may not declare a court or the police service to be a unit of public
administration that is subject to the jurisdiction of a misconduct tribunal.

(5) In this section—
“prescribed person” means—
(@ amember of the police service; or

(b) a person (other than a judge or holder of judicial office or a
member of the police service) who holds an appointment in a
unit of public administration, which appointment or unit is
declared by regulation to be subject to the jurisdiction of a
misconduct tribunal.

51 Other action for misconduct

(1) Nothing in this part limits the action that may lawfully be taken by
the commission or aunit of public administration to discipline or otherwise
deal with a person for misconduct.

11  Section 49 (Reports about complaints dealt with by the commission)
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Example—

The commissioner of police may bring a disciplinary charge against a police officer
under the Police Service Administration Act 1990.

(2) Subsection (1) is subject to sections 47 and 48.12

PART 4—RESEARCH, INTELLIGENCE AND OTHER
FUNCTIONS

Division 1—Research

52 Research functions
(1) The commission has the following functions—

() to undertake research to support the proper performance of its
functions;

(b) to undertake research into the incidence and prevention of
crimina activity;

(c) to undertake research into any other matter relating to the
administration of crimina justice or relating to misconduct
referred to the commission by the Minister;

(d) to undertake research into any other matter relevant to any of its
functions.

(2) Without limiting subsection (1)(a), the commission may undertake
research into—

(@) police service methods of operations; and

(b) police powers and the use of police powers; and
(c) law enforcement by police; and

(d) the continuous improvement of the police service.

12 Sections 47 (Commission’s monitoring role for police misconduct) and
48 (Commission’s monitoring role for official misconduct)
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Divison 2—Intelligence

53 Intelligence functions
The commission has the following functions—

(@ to undertake intelligence activities to support the proper
performance of its functions;

(b) to analysethe intelligence data collected to support its functions;
(c) tominimise unnecessary duplication of intelligence data;

(d) to ensure that intelligence data collected and held to support its
functions is appropriate for the proper performance of its
functions.

54 Database of intelligence information

The commission must build up a database of intelligence information for
use in support of al of its functions using for the purpose information
acquired by it from any source availableto it, including, for example—

(&) itsown operations; and
(b) the police service; and

(c) sources of the Commonwealth or any State supplying
intelligence information to it.

55 Sharing of intelligence infor mation

(1) The commissioner of police must give the chairperson access to
intelligence information held by the police service as required by the
chairperson as soon as possible after receiving the request.

(2) The commission must, in the performance of al of its functions, give
intelligence information to the entities it considers appropriate in the way it
considers appropriate.

(3) The commission must limit access to information in its database of
intelligence information to those persons the chairperson considers have a
legitimate need to access the information.
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Division 3—Other functions

56 Commission’sother functions
The commission also has the following functions—
(@ afunction of undertaking witness protection;3
(b) acivil confiscation function;4
(c) afunction conferred under another Act.

PART 5—PERFORMANCE OF FUNCTIONS

57 Commission to act independently etc.

The commission must, at al times, act independently, impartially and
fairly having regard to the purposes of this Act and the importance of
protecting the public interest.

58 Independence of holdersof judicial office

(1) The commission, when performing its functions or exercising its
powers in relation to the procedures and operations of State courts or in
relation to the conduct of a judicial officer, must proceed having proper
regard for, and proper regard for the importance of preserving, the
independence of judicial officers.

(2) To the extent that a commission investigation is, or would be, in
relation to the conduct of ajudicia officer—

(8 thecommission’s authority to conduct the investigationislimited
to investigating misconduct of a kind that, if established, would
warrant the judicial officer's removal from office; and

(b) the investigation must be exercised in accordance with
appropriate conditions and procedures settled in continuing
consultations between the chairperson and the Chief Justice.

13  See dso the Witness Protection Act 2000.
14 Seedsothe Criminal Proceeds Confiscation Act 2002.
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(3) A commission hearing in relation to the conduct of the judicia officer
must be conducted by the chairperson.

(4) The functions and powers of the commission are to be performed and
exercised by the chairperson who is to be taken to constitute the
commission for the investigation.

(5) In this section—
“judicial officer” means—

(8 ajudge of, or other person holding judicial office in, a State
court; or

(b) amember of atribunal that is acourt of record.

59 Commission to cooperate with other entities

(1) The commission and units of public administration are to work
cooperatively to achieve optimal use of available resources.

(2) In performing its functions, the commission must—

(&) liaise with, and coordinate its activities with the activities of,
units of public administration to avoid needless duplication of the
work of the units for the purpose of performing the commission’s
functions; and

(b) have regard to the activities, findings and recommendations of
entities outside the State, including outside Australia, that have
functions similar to the commission—

(i) to relate and adapt the activities, findings and
recommendations of the entities to the needs of the State;
and

(if) to avoid needless duplication of the work of the entities for
the purpose of performing the commission’s functions.

60 Commission may give evidence or information to other entities

(1) The commission may give evidence of, or information about, a
possible offence against a law of the State, the Commonwealth or another
State to an entity or a law enforcement agency the commission considers

appropriate.
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(2) Also, the commission may give information coming to its
knowledge, including by way of a complaint, to a unit of public
administration if the commission considers that the unit has a proper
interest in the information for the performance of its functions.

Example—

The commission may consider that information in the commission’s possession should
be given to the Auditor-General or the ombudsman for consideration in the
performance of the entity’s functions.

(3) Subsection (1) does not limit anyone’s right to start a prosecution for
an offence.

(4) This section is subject to section 62.

61 Commission’sfunctionsnot to limit proper performance of
similar functions by other entities

(1) The conferral of functions on the commission does not limit police
power or the power of another entity to perform similar functions.

(2) Subsection (1) is subject to sections 47 and 48.15

62 Restriction on access

(1) Any information, document or thing in the commission’s possession
may be used and dealt with in performing the commission’s functions, but
otherwise must not be given to or made available for inspection by any
person without the commission’s express written authorisation.

(2) Subsection (1) is subject to sections 293 and 317.16

15 Sections 47 (Commission’s monitoring role for police misconduct) and
48 (Commission’s monitoring role for official misconduct)

16  Sections 293 (Powers) and 317 (Powers of the parliamentary commissioner)
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PART 6—REPORTING
Division 1—Application

63 Application of pt 6

This part does not apply in relation to the performance of crime
functions,

Division 2—Commission reports

64 Commission’sreports—general
(1) The commission may report in performing its functions.
(2) The commission must include in each of the reports—

(@ any recommendations, including, if appropriate and after
consulting with the commissioner of police, a recommendation
that the Police Minister give a direction to the commissioner of
police under the Police Service Administration Act, section 4.6;Y
and

(b) an objective summary of all matters of which it is aware that
support, oppose or ae otherwise relevant to its
recommendations.

(3) If the Police Minister decides not to give a direction under the Police
Service Administration Act, section 4.6 following a recommendation made
under subsection (2)(a), the Police Minister must table in the Legidative
Assembly, after giving the reasons—

(@) acopy of the recommendation; and
(b) the Minister's reasons for not giving the direction.

(4) The commission may also include in a report any comments it may
have on the matters mentioned in subsection (2)(b).

(5) In this section—

17  Police Service Administration Act, section 4.6 (Communications between Minister
and commissioner)
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“Police Service Administration Act” means the Police Service
Administration Act 1990.

“Police Minister” means the Minister administering the Police Service
Administration Act.

65 Commission reports—court procedures
(1) This section applies to acommission report about—
(a) the procedures and operations of a State court; or

(b) the procedures and practices of the registry or administrative
offices of a State court.

(2) The report may be given only to—
(a) the Chief Justice, if the report deals with matters relevant to the
Supreme Court; or

(b) the Chief Judge of the District Court, if the report deals with
matters relevant to the District Court; or

(c) the President of the Childrens Court, if the report deals with
matters relevant to the Childrens Court; or

(d) the Chief Magistrate, if the report deals with matters relevant to
the Magistrates Courts; or

(e) the judicia officer, or the principal judicia officer if there is
more than 1 judicia officer, in the court, or the system of courts,
to which the matters dealt with in the report are relevant.

Division 3—Confidential information

66 Maintaining confidentiality of information

(1) Despite any other provision of this Act about reporting, if the
commission considers that confidentiality should be strictly maintained in
relation to information in its possession (“ confidential information” )—

(8 the commission need not make a report on the matter to which
the information is relevant; or

(b) if the commission makes a report on the matter, it need not
disclose the confidential information or refer to it in the report.
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(2) If the commission decides not to make a report to which confidential
information is relevant or, in a report, decides not to disclose or refer to
confidential information, the commission—

(8 may disclose the confidential information in a separate document
to be given to—

(i) the Speaker; and
(if) the Minister; and

(b) must disclose the confidential information in a separate
document to be given to the parliamentary committee.

(3) A member of the parliamentary committee or a person appointed,
engaged or assigned to help the committee must not disclose confidential
information disclosed to the parliamentary committee or person under
subsection (2)(b) until the commission advises the committee there is no
longer a need to strictly maintain confidentiality in relation to the
information.

Maximum penalty—85 penalty units or 1 year’s imprisonment.

(4) Despite subsection (2)(b), the commission may refuse to disclose
information to the parliamentary committee if—

(@) amagority of the commissioners considers confidentiality should
continue to be strictly maintained in relation to the information;
and

(b) the commission gives the committee reasons for the decision in
as much detail as possible.

67 Register of confidential information

(1) The commission must maintain a register of information withheld
under section 66(4) and advise the parliamentary committee immediately
after the need to strictly maintain confidentiality in relation to the
information ends.

(2) The parliamentary committee or a person appointed, engaged or
assigned to help the committee who is authorised for the purpose by the
committee may, at any time, inspect in the register information the
commission has advised the committee is no longer required to be strictly
maintained as confidential.

(3) The parliamentary commissioner may inspect information on the
register at any time, regardless of whether the commission has advised the
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parliamentary committee the information is no longer required to be
strictly maintained as confidential.

(4) The parliamentary committee may not require the parliamentary
commissioner to disclose to the committee information inspected by the
commissioner on the register, unless the commission has advised the
committee the information is no longer required to be strictly maintained as
confidential.

68 Giving of reasons
Information or reasons mentioned in section 66(2) or (4) or 67(1)%—
(& may begiveninwriting or orally; and
(b) arenot areport or part of areport for section 69.

Division 4—Tabling requirements

69 Commission reportsto betabled
(2) This section applies to the following commission reports—
(8 areport on apublic hearing;

(b) aresearch report or other report that the parliamentary committee
directs be given to the Speaker.

(2) However, this section does not apply to the commission’s annual
report, or areport under section 49 or 65,29 or areport to which section 6620

applies.
(3) A commission report, signed by the chairperson, must be given to—

(&) thechairperson of the parliamentary committee; and
(b) the Speaker; and
(c) theMinister.

18 Section 66 (Maintaining confidentiality of information) or 67 (Register of
confidential information)

19 Section 49 (Reports about complaints dealt with by the commission) or
65 (Commission reports—court procedures)

20  Section 66 (Maintaining confidentiality of information)
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(4) The Speaker must table the report in the Legidlative Assembly on the
next sitting day after the Speaker receives the report.

(5) If the Speaker receives the report when the Legislative Assembly is
not sitting, the Speaker must deliver the report and any accompanying
document to the clerk of the Parliament.

(6) The clerk must authorise the report and any accompanying document
to be published.

(7) A report published under subsection (6) is taken, for al purposes, to
have been tabled in and published by order of the L egidlative Assembly and
is to be granted all the immunities and privileges of a report so tabled and
published.

(8) The commission, before giving areport under subsection (1), may—

(@) publish or give a copy of the report to the publisher authorised to
publish the report; and

(b) arrange for the prepublishing by the publisher of copies of the
report for this section.

Division 5—General

70 Giving material totribunal inquiring into judge's misbehaviour
or incapacity

(1) Thissection appliesif atribunal established under the Constitution of
Queensland 2001, section 612 is inquiring into whether a Supreme Court
judge or a District Court judge has misbehaved in a way that justifies
removal from ajudicial office or is incapable of performing the duties of a
judicia office.

(2) At the tribunal’s request, the commission must give the tribunal all
material in the commission’s possession relevant to the subject of the
tribunal’sinquiry, including any relevant report of the commission.

21  Congtitution of Queensland 2001, section 61 (Removal from office for misbehaviour
or incapacity)
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71 Giving other information to parliamentary committee

The commission may, with the parliamentary committee's consent, give
the parliamentary committee information, orally or in writing, whether or
not at the request of the committee, that is not included in a report under
section 69.22

CHAPTER 3—POWERS

PART 1—PARTICULAR POWERSTO REQUIRE
INFORMATION OR ATTENDANCE

Division 1—Particular powersin relation to units of public
administration

Subdivision 1—Crime investigations

72 Power torequireinformation or documents
(2) This section applies only for a crime investigation.

(2) The chairperson may, by notice given to a person holding an
appointment in a unit of public administration, require the person, within
the reasonable time and in the way stated in the notice, to give an identified
commission officer—

(@ an ora or written statement of information of a stated type
relevant to a crime investigation that is in the possession of the
unit; or

(b) a stated document or other stated thing, or a copy of a stated
document, relevant to a crime investigation that is in the unit’s
possession; or

22 Section 69 (Commission reports to be tabled)
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(c) al documents of a stated type, or copies of documents of the
stated type, containing information relevant to a crime
investigation that are in the unit’s possession.

(3) The chairperson may, by notice given to a person holding an
appointment in aunit of public administration, require the person—

(@) to attend before an identified commission officer at a reasonable
time and place stated in the notice; and

(b) at the time and place stated in the notice, to give to the officer a
document or thing stated in the notice that—

(i) relatesto the performance by the unit of the unit’s functions;
and

(if) isrelevant to acrimeinvestigation.

(4) The person must comply with a notice under subsection (2) or (3),
unless the person has a reasonable excuse.

Maximum penalty—a85 penalty units or 1 year’s imprisonment.

(5) A person who fails to comply with a notice under subsection (2)
or (3) does not commit an offence if—

(@) theinformation, document or thing is subject to privilege; or
(b) aprovision of another Act prescribed under a regulation for this
subsection excuses compliance with the requirement.

Note—

If aclaim of privilege is made, the commission officer is required to consider the
claim under section 772 and, if the requirement is not withdrawn, the person may
be required to attend at a commission hearing to establish the claim.
(6) A person does not, by complying with a notice under subsection (2)
or (3) in relation to the information, document or thing—

(@ contravene a provision of an Act or alaw imposing a statutory or
commercia obligation or restriction to maintain secrecy in
relation to the information, document or thing; or

(b) incur any civil liability in relation to the information, document
or thing.

(7) The notice must—

23 Section 77 (Commission officer to consider claim)
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(@ for a notice requiring a statement of information—indicate
briefly the general nature of the information by reference to a
particular matter or to the type of information sought; and

(b) for a notice requiring the giving of a document or other
thing—identify the document or thing sufficiently to enable the
person to know what is required.

Subdivision 2—Misconduct investigations

73 Power to enter etc.
(1) This section applies only for a misconduct investigation.

(2) The chairperson may, by notice, authorise a commission officer to
exercise powers under this section.

(3) A commission officer authorised under subsection (2) may—
(@) enter and search official premises; or

(b) inspect any document or thing found in or on officia premises
that is, or might be, relevant to the misconduct investigation; or

(c) seize and remove from official premises any document or thing
found in or on the premises that is relevant to a misconduct
investigation; or

(d) make copies of or extracts from a document mentioned in
paragraph (b) or (c); or

(e) require a person holding an appointment in a unit of public

administration to give the officer reasonable help to exercise the
powers mentioned in paragraphs (b) to (d).

(4) A person does not, by alowing the exercise of a power under
subsection (3) in relation to a document or thing—

(a8 contravene aprovision of an Act or alaw imposing a statutory or
commercial obligation or restriction to maintain secrecy in
relation to the document or thing; or

(b) incur any civil liability in relation to the document or thing.

(5) However, the commission officer must not exercise a power under
subsection (3)(b), (c) or (d) if the chief executive officer of the unit, or a
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person authorised by the chief executive officer for the purpose, claims that
the document or thing is subject to privilege.

Note—

If aclaim of privilege is made, the commission officer is required to consider the
claim under section 802 and, if the requirement is not withdrawn, the person may
apply to, or be required to attend before, the Supreme Court to establish the claim
under section 196.%

(6) A commission officer exercising powers under this section must, if
asked by the occupier of the official premises, or a person acting for the
occupier, produce for inspection by the occupier or person the
chairperson’s authority under which the officer purports to act.

(7) In this section—

“official premises’ means premises occupied or used by, or for the official
purposes of, a unit of public administration, but does not include any
part of premisesthat is occupied or used by or for the purposes of any
State court.

Division 2—Notice to produce or discover

Subdivision 1—Crime investigations

74 Noticeto producefor crimeinvestigation
(1) This section applies only for a crime investigation.

(2) The chairperson may, by notice (“notice to produce”) given to a
person, require the person, within the reasonable time and in the way stated
in the notice, to give an identified commission officer a stated document or
thing that the chairperson believes, on reasonable grounds, is relevant to a
crime investigation.

(3) A notice to produce may be given whether or not the commission is
conducting a hearing for the investigation.

(4) The notice to produce may require the immediate production of a
document or thing to a stated commission officer if the chairperson

24 Section 80 (Commission officer to consider claim of privilege)
25  Section 196 (Supreme Court to decide claim of privilege)
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believes, on reasonable grounds, that delay in the production of the
document may result in—

(a) itsdestruction, removal or concealment; or
(b) serious prejudice to the conduct of the investigation.

(5) The person must comply with the notice to produce, unless the
person has a reasonable excuse.

Maximum penalty—a85 penalty units or 1 year’s imprisonment.

(6) A person does not, by complying with the notice to produce in
relation to the document or thing—

() contravene a provision of an Act or alaw imposing a statutory or
commercial obligation or restriction to maintain secrecy in
relation to the document or thing; or

(b) incur any civil liability in relation to the document or thing.

(7) A person who fails to comply with a notice does not commit an
offenceif the document or thing is subject to privilege.
Note—

If a claim of privilege is made, the commission officer is required to consider the
claim under section 772 and, if the requirement is not withdrawn, the person may
be required to attend at a commission hearing to establish the claim.
(8) A document or thing produced under this section is taken to have
been seized under awarrant under part 2.2

Subdivision 1A—Confiscation related investigations

74A Noticeto produce for confiscation related investigation
(1) This section applies only for a confiscation related investigation.

(2) The chairperson may, by notice (“notice to produce”) given to a
person, require the person, within the reasonable time and in the way stated
in the notice, to give an identified commission officer a stated document or
thing that the chairperson believes, on reasonable grounds, is relevant to a
confiscation related investigation.

26  Section 77 (Commission officer to consider claim)
27  Part 2 (Search warrants generally)
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(3) The notice to produce may require the immediate production of a
document or thing to a stated commission officer if the chairperson
believes, on reasonable grounds, that delay in the production of the
document or thing may result in—

(a) itsdestruction, removal or concealment; or
(b) serious prejudice to the conduct of the investigation.

(4) The person must comply with the notice to produce, unless the
person has a reasonabl e excuse.

Maximum penalty—85 penalty units or 1 year’s imprisonment.

(5) A person does not, by complying with the notice to produce in
relation to the document or thing—

(@) contravene aprovision of an Act or alaw imposing a statutory or
commercial obligation or restriction to maintain secrecy in
relation to the document or thing; or

(b) incur any civil liability in relation to the document or thing.

(6) A person who fails to comply with a notice does not commit an
offence if the document or thing is subject to privilege.

Note—

If aclaim of privilege is made, the commission officer is required to consider the claim
under section 78B and, if the requirement is not withdrawn, the chairperson may apply
to a Supreme Court judge to decide the claim.

(7) A document produced under this section is taken to have been seized
under awarrant under part 2.28

Subdivision 2—Misconduct investigations

75 Noticeto discover information
(1) This section applies—
(@) only for amisconduct investigation; and

(b) only if the chairperson reasonably suspects that a person,
whether or not the person holds an appointment in a unit of

28  Part 2 (Search warrants generally)
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public administration, has information, or possession of a
document or thing, relevant to the investigation.

(2) The chairperson may, by notice (“notice to discover™) given to the
person, require the person, within the reasonable time and in the way stated
in the notice, to give an identified commission officer—

(@ an ora or written statement of information of a stated type
relevant to the investigation that isin the person’s possession; or

(b) a stated document or other stated thing, or a copy of a stated
document, relevant to the investigation that is in the person’s
possession; or

(c) al documents of a stated type, or copies of documents of the

stated type, containing information relevant to the investigation
that are in the person’s possession.

(3) The person must comply with the notice.
Maximum penalty—a85 penalty units or 1 year’s imprisonment.

(4) A person does not, by complying with the notice to discover in
relation to the information, document or thing—

(@) contravene aprovision of an Act or alaw imposing a statutory or
commercial obligation or restriction to maintain secrecy in
relation to the information, document or thing; or

(b) incur any civil liability in relation to the information, document
or thing.

(5) A person who fails to comply with the notice does not commit an
offence if the information, document or thing—

(@) issubject to privilege; or
(b) is a secret process of manufacture applied by the person solely
for alawful purpose.

Note—

If a claim of privilege is made, the commission officer is required to consider the
claim under section 802 and, if the requirement is not withdrawn, the person may
apply to, or be required to attend before, the Supreme Court to establish the claim
under section 196.3

29  Section 80 (Commission officer to consider claim of privilege)
30  Section 196 (Supreme Court to decide claim of privilege)



S76 61 s77
Crime and Misconduct Act 2001

(6) The chairperson may require the person to give an oral statement of
information under oath and a written statement of information by way of
statutory declaration.

(7) The notice to discover must—

(@) if it requires a statement of information—indicate briefly the
genera nature of the information the person is suspected of
having, by reference to a particular matter or to the type of
information sought; and

(b) if it requires the giving of a document or other thing—identify
the document or thing sufficiently to enable the person to know
what is required.

(8) The notice—

(@ may provide that its requirement may be met by some person
acting for the person to whom it is directed; and

(b) may specify the person or class of person who may so act.

(9) The chairperson must not give a notice to discover to aperson who is
subject to a disciplinary charge of official misconduct before a misconduct
tribunal (or any of the person’s witnesses or prospective witnesses) in
relation to information, documents or things relevant to the charge.

Division 3—Procedure on claim of privilege

Subdivision 1—Crime investigations

76 Application of subdiv 1

This subdivision applies if a person claims privilege under section 72
or 743t in relation to information or a document or thing.

77 Commission officer to consider claim

The commission officer must consider the claim and may withdraw the
requirement in relation to which the claim is made or advise the person that

31  Section 72 (Power to require information or documents) or 74 (Notice to produce
for crime investigation)



s78 62 s78
Crime and Misconduct Act 2001

the person may be required to attend before a commission hearing to
establish the claim.

Note—

If the requirement is not withdrawn, the person may be given an attendance notice
under section 8232 to attend at a commission hearing to establish the claim.

78 Procedurefor documents subject to claim of privilege
1) If—

(8 theclamismadein relation to adocument or thing the personis
required to give or produce to the commission; and

(b) the person acknowledges that the document or thing is in the
person’s possession; and

(c) the commission officer does not withdraw the requirement;

the commission officer must require the person to immediately seal the
document or thing and give it to the commission officer for safe keeping.

(2) The person must immediately seal the document or thing and give it
to the commission officer for safe keeping.

Maximum penalty—a85 penalty units or 1 year’'s imprisonment.
(3) The commission officer must—
(@) givethe person areceipt for the sealed document or thing; and

(b) placeit in safe custody at the commission’s place of business at
the earliest reasonable opportunity.

(4) A person must not open the sealed document or thing unless
authorised to open it under thisAct or a court order.

Maximum penalty—a85 penalty units or 1 year’'s imprisonment.

(5) The commission must return any sealed document or thing given to
the commission officer by a person under subsection (2) within 7 days if
the commission has not by the end of that period given the person an
attendance notice under section 82(1)(c).®

32  Section 82 (Notice to attend hearing—general)
33 Section 82 (Notice to attend hearing—general)
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Subdivision 1A—Confiscation related investigations

78A Application of subdiv 1A

This subdivision applies if a person claims privilege under section 74A
in relation to a document or thing.

78B Commission officer to consider claim of privilege

The commission officer must consider the claim and may withdraw the
reguirement in relation to which the claim is made or advise the person that
the person may apply to, or be required to attend before, the Supreme Court
to establish the claim under section 195B.

78C Procedure for documents subject to claim of privilege
) If—

(@ theclaimismadein relation to adocument or thing the personis
required to give or produce to the commission; and

(b) the document or thing isin the person’s possession or the person
acknowledges that the document or thing is in the person’s
possession; and

(c) the commission officer does not withdraw the requirement;

the commission officer must require the person to immediately seal the
document or thing and give it to the commission officer for safe keeping.

(2) The person must immediately seal the document or thing (the
“sealed evidence’) under the supervision of the commission’'s
representative.

Maximum penalty—a85 penalty units or 1 year’s imprisonment.

(3) The person and the commission’s representative must immediately
deliver the sealed evidence to aregistrar of the Supreme Court to be held in
safe custody.

Maximum penalty—a85 penalty units or 1 year’s imprisonment.
(4) Theregistrar must keep the sealed evidence in safe custody until—

(@) application is made to a Supreme Court judge to decide the claim
of privilege; or
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(b)

(©)

the end of 3 court days after the day on which the document or
thing is given to the registrar, if an application has not been made
under paragraph (a); or

the registrar is told by the person and commission representative
that agreement has been reached on the disposal of the seaed
evidence.

(5) The registrar must—

(@

(b)

(©)

if an application is made to a Supreme Court judge to decide the
claim of privilege—dispose of the sealed evidence in the way
ordered by the judge; or

if an application is not made by the end of 3 court days after the
day on which the document or thing is given to the
registrar—return the sealed evidence to the person; or

if the person and commission representative give the registrar
notice that an agreement on the disposal of the sealed evidence
has been reached—dispose of the sealed evidence in the way
agreed.

Subdivision 2—Misconduct investigations

79 Application of subdiv 2

This subdivision applies if a person claims privilege under section 73,

75, 94 or 11134 in relation to information or a document or thing.

80 Commission officer to consider claim of privilege

The commission officer must consider the claim and may withdraw the

requirement in relation to which the claim is made or advise the person that
the person may apply to, or be required to attend before, the Supreme Court
to establish the claim under section 196.35

35

Section 73 (Power to enter etc.), 75 (Notice to discover information), 94 (Limitation
on search warrant powers for misconduct investigations) or 111 (Genera power to
seize evidence—misconduct investigation)

Section 196 (Supreme Court to decide claim of privilege)
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81 Procedurefor documents subject to claim of privilege
Q) If—
(8 theclamismadein relation to adocument or thing the personis
required to give or produce to the commission; and

(b) the document or thing isin the person’s possession or the person
acknowledges that the document or thing is in the person’'s
possession; and

(c) the commission officer does not withdraw the requirement;

the commission officer must require the person to immediately seal the
document or thing and give it to the commission officer for safe keeping.

(2) The person must immediately seal the document or thing (the
“sealed evidence’) under the supervision of the commission’'s
representative.

Maximum penalty—85 penalty units or 1 year’s imprisonment.

(3) The person and the commission’s representative must immediately
deliver the sealed evidence to aregistrar of the Supreme Court to be held in
safe custody.

Maximum penalty—85 penalty units or 1 year’s imprisonment.
(4) Theregistrar must keep the sealed evidence in safe custody until—
(@) application is made to a Supreme Court judge to decide the claim
of privilege; or

(b) the end of 3 court days after the day on which the document or
thing is given to theregistrar, if an application has not been made
under paragraph (a); or

(c) theregistrar istold by the person and commission representative

that agreement has been reached on the disposal of the sealed
evidence.

(5) Theregistrar must—

(a) if an application is made to a Supreme Court judge to decide the
claim of privilege—dispose of the sealed evidence in the way
ordered by the judge; or

(b) if an application is not made by the end of 3 court days after the
day on which the document or thing is given to the
registrar—return the sealed evidence to the person; or
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(c) if the person and commission representative give the registrar
notice that an agreement on the disposal of the sealed evidence
has been reached—dispose of the sealed evidence in the way
agreed.

Division 4—Notice to attend

82 Noticeto attend hearing—general

(1) The chairperson may issue a notice (“attendance notice”) requiring
a person to attend at a commission hearing at a stated time and place for
1 or more of the following purposes until excused—

(@) togiveevidence
(b) to produce a stated document or thing;

(c) to establish a reasonable excuse or clam of privilege under
section 72 or 74.36

(2) An attendance notice must state—

(@ whether it isissued in the context of a crime investigation or a
misconduct investigation; and

(b) sofar asreasonably practicable, the general nature of the matters
about which the person may be questioned at the commission
hearing.

(3) A person does not, by giving evidence or producing a stated
document or thing at a hearing in compliance with an attendance notice—

(&) contravene aprovision of an Act or alaw imposing a statutory or
commercial obligation or restriction to maintain secrecy in
relation to the evidence, document or thing; or

(b) incur any civil liability in relation to the evidence, document or
thing.

(4) A falure to comply with subsection (2)(b) does not prevent the
commission from questioning the person about any matter that relates to an
investigation.

36  Section 72 (Power to require information or documents) or 74 (Notice to produce
for crime investigation)
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(5) A person given an attendance notice must not—

(a) fail, without reasonable excuse, to attend as required by the
notice; or

(b) fail, without reasonable excuse, to continue to attend as required
by the presiding officer until excused from further attendance.

Maximum penalty—a85 penalty units or 1 year’s imprisonment.
(6) This section is subject to section 85.37

83 Noticeto attend hearing—prisoner or patient

(2) If the attendance before the commission of a prisoner is required, the
chairperson may, by notice given to the chief executive (corrective
services), direct that chief executive to produce the prisoner named in the
notice at a stated time and place.

(2) If the attendance before the commission of a patient detained in a
hospital under the Mental Health Act is required, the chairperson may, by
notice given to the appropriate hospital administrator, direct the hospital
administrator to produce the patient named in the notice at a stated time
and place.

(3) A direction mentioned in subsection (1) or (2) is lawful authority to
the chief executive (corrective services) or hospital administrator for
production of the prisoner or patient as directed.

(4) The chief executive (corrective services) or hospital administrator
must comply with adirection given to the chief executive or administrator.

(5) A prisoner or patient produced under this section remains in the
custody of the chief executive (corrective services) or hospita
administrator.

(6) In this section—
“administrator” means—

(@) hospital administrator within the meaning of the Mental Health
Act 1974, section 5(1); or

(b) administrator within the meaning of the Mental Health Act 2000,
schedule 2.

37  Section 85 (Notices requiring immediate attendance may be issued only by or with
the approval of a Supreme Court judge)
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“Mental Health Act” means—
(8 Mental Health Act 1974; or
(b) Mental Health Act 2000.
“patient” means—

(@ patient within the meaning of the Mental Health Act 1974,
section 5(1); or

(b) patient within the meaning of the Mental Health Act 2000,
schedule 2.

“prisoner” meansaperson in the custody of the chief executive (corrective
services).

Division 5—Confidential documents

84 Notice may be a confidential document

(1) A notice given by the chairperson under this part may provide that it
isaconfidential document.

(2) A person must not disclose the existence of a confidential document
to anyone else, unless the person has a reasonable excuse.

Maximum penalty—a85 penalty units or 1 year’'s imprisonment.

(3) It is a reasonable excuse for a person to disclose the existence of a
confidential document if—

(8 thedisclosure is made for the purpose of—

(i) seeking legal advice in relation to the document or an
offence against subsection (2); or

(ii) obtaining information in order to comply with the
document; or

(iii) making a complaint to the parliamentary committee about
the document; or

(iv) the administration of thisAct; and

(b) the person informs the person to whom the disclosure is made
that it is an offence to disclose the existence of the document to
anyone else unless the person has a reasonable excuse.
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Division 6—Restriction on power

85 Noticesrequiring immediate attendance may be issued only by or
with the approval of a Supreme Court judge

(1) The chairperson may issue an attendance notice requiring a person to
attend immediately at a commission hearing at a stated place only with the
approval of a Supreme Court judge.

(2) The judge may approve the issue of the attendance notice only if the
judge is satisfied, on reasonable grounds, that delay in attendance might
result in—

(@ the commission of an offence; or
(b) an offender or suspected offender absconding; or
(c) theloss or destruction of evidence; or

(d) serious prejudice to the conduct of an investigation being
conducted by the commission.

(3) The attendance notice need not state the general nature of the matters
about which the person may be questioned if the chairperson is satisfied
that, in the particular circumstances of the investigation, stating the matters
would prejudice the effectiveness of the investigation.

PART 2—SEARCH WARRANTS GENERALLY

86 Search warrant applications

(1) An authorised commission officer may apply for a warrant to enter
and search a place (“ search warrant”) to obtain—

(&) evidence of the commission of major crime or misconduct being
investigated by the commission; or

(b) evidence that may be confiscation related evidence in relation to
a confiscation related activity.

(2) The application may be made to a magistrate or Supreme Court
judge, unless the application must be made to a Supreme Court judge under
subsection (3).
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(3) The application must be made to a Supreme Court judge if, when
entering and searching the place, it is intended to do anything that may
cause structural damage to a building.

(4) An application under this section—

(@ must be sworn and state the grounds on which the warrant is
sought; and

(b) fully disclose all matters, of which the authorised commission
officer is aware, both favourable and adverse to the issuing of the
warrant sought; and

(c) must include information required under a regulation about any
search warrants issued within the previous year in relation to the
place or a person suspected of being involved in—

(i) the commission of the major crime or misconduct to which
the application relates; or

(ii) the confiscation related activity to which the application
relates.

(5) Subsection (4)(c) applies only to—

(@ information kept in a register that the commission officer may
inspect; and

(b) information the officer otherwise actually knows.

(6) The magistrate or judge (the “issuer”) may refuse to consider the
application until the commission officer gives the issuer al the information
the issuer requires about the application in the way the issuer requires.

Example—

Theissuer may require additional information supporting the application to be given by
statutory declaration.

87 Issue of search warrant

(1) The issuer may issue the search warrant only if satisfied there are
reasonable grounds for suspecting evidence of the commission of major
crime or misconduct, or confiscation related evidence—

(@) isattheplace; or
(b) islikely to be taken to the place within the next 72 hours.
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(2) The issuer may provide in the warrant that the warrant is a
confidential document.

88 Order in search warrants about documents

The issuer may, in the search warrant, order the person in possession of
documents at the place to give to a commission officer all documents of a
type stated in the warrant.

89 Search warrant may be a confidential document

(2) If the search warrant provides that it is a confidential document, a
person must not disclose the existence of the warrant to anyone else unless
the person has a reasonable excuse.

Maximum penalty—a85 penalty units or 1 year’s imprisonment.

(2) It is areasonable excuse for a person to disclose the existence of the
warrant if—

(8 thedisclosureis made—

(i) for the purpose of seeking legal advice in relation to the
warrant or an offence against subsection (1); or

(if) for the purpose of obtaining information in order to comply
with the warrant; or

(ii1) for the purpose of making a complaint to the commission or
the parliamentary committee about the warrant; or

(iv) inthe course of the administration of thisAct; and

(b) the person informs the person to whom the disclosure is made
that it is an offence to disclose the existence of the warrant to
anyone el se unless the person has a reasonabl e excuse.

90 When search warrant ends

(1) A search warrant issued because there are reasonable grounds for
suspecting there is evidence of the commission of major crime or
misconduct or confiscation related evidence at a place ends 7 days after it is
issued.

(2) A search warrant issued because there are reasonable grounds for
suspecting evidence of the commission of major crime or misconduct or
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confiscation related evidenceis likely to be taken to a place within the next
72 hours ends 72 hours after it isissued.

91 What search warrant must state
(1) A search warrant must state—

() that a stated commission officer or all commission officers may
enter the place and exercise search warrant powers at the place;
and

(b) brief particulars of the major crime, misconduct or confiscation
related activity for which the warrant is issued; and

(c) theevidence, if any, that may be seized under the warrant; and

(d) if thewarrant isto be executed at night, the hours when the place
may be entered; and

(e) theday and time the warrant ends.

(2) If the issuer makes an order under section 88,38 the warrant must also
state that failure, without reasonable excuse, to comply with the order may
be dealt with under the Criminal Code, section 205.3°

92 Powersunder search warrants

(1) An authorised commission officer has the following powers under a
search warrant (“ search warrant powers’)—

(8 power to enter the place stated in the warrant (the “relevant
place’) and to stay on it for the time reasonably necessary to
exercise powers authorised under the warrant and this section;

(b) power to pass over, through, along or under another place to enter
the relevant place;

(c) power to search the relevant place for anything sought under the
warrant;

(d) power to open anything in the relevant place that is locked;

38  Section 88 (Order in search warrants about documents)

39 Crimina Code, section 205 (Disobedience to lawful order issued by statutory
authority)
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(€)

(f)

(9)
(h)

(i)

@)

(k)

power to detain anyone at the relevant place for the time
reasonably necessary to find out if the person has anything
sought under the warrant;

power to detain a person found at the relevant place for the time
taken to search the place if the officer reasonably suspects the
person has been involved in the unlawful activity or the
confiscation related activity;

power to dig up land;

power to seize athing found at the relevant place, or on a person
found at the relevant place, that the officer reasonably suspects
may be evidence of the commission of the unlawful activity or an
indictable offence or confiscation related evidence;

power to muster, hold and inspect any animal the officer
reasonably suspects may be evidence of the commission of the
unlawful activity or confiscation related evidence;

power to photograph anything the officer reasonably suspects
may be evidence of the commission of the unlawful activity or
confiscation related evidence;

power to remove wall or ceiling linings or floors of a building, or
panels of a vehicle, to search for evidence of the commission of
the unlawful activity or confiscation related evidence.

(2) Also, an authorised commission officer has the following powers if
authorised under a search warrant (also “ search warrant powers’)—

@
(b)

power to search anyone found at the relevant place for anything
sought under the warrant that can be concealed on the person;

power to do whichever of the following is authorised—

(i) to search anyone or anything in or on or about to board, or
be put in or on, avehicle;

(i) to take a vehicle to, and search for evidence of the
commission of the unlawful activity that may be concealed
in a vehicle at, a place with appropriate facilities for
searching the vehicle.

(3) Power to do anything at the relevant place that may cause structural
damage to a building may be exercised only if the warrant—

(@
(b)

authorises the exercise of the power; and
isissued by a Supreme Court judge.
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(4) In this section—

“unlawful activity”, for a search warrant, means the major crime or
misconduct to which the warrant relates.

93 Copy of search warrant to be given to occupier

(1) If acommission officer executes a search warrant for a place that is
occupied, the officer must—

(@) if the occupier of the place is present—give to the occupier a
copy of the warrant and a statement summarising the person’s
rights and obligations under the warrant; or

(b) if the occupier is not present—Ileave the copy in a conspicuous
place.

(2) However, if the search warrant is a confidential document and the
occupier is not present, the officer—

(& isnot required to comply with subsection (1)(b); and

(b) must give to the occupier a copy of the warrant and a statement
summarising the person’s rights and obligations under the
warrant as soon as practicable after executing the warrant.

(3) If the officer reasonably suspects giving the person the copy may
frustrate or otherwise hinder the investigation or another investigation, the
officer may delay complying with subsection (1), but only for so long as—

(@) the officer continues to have the reasonable suspicion; and

(b) that officer or another officer involved in the investigation
remains in the vicinity of the place to keep the place under
observation.

94 Limitation on search warrant powersfor misconduct
investigations
(1) This section appliesif—

(@ an authorised commission officer who is exercising search
warrant powers for a misconduct investigation wishes to inspect,
photograph or seize a document or thing under the warrant; and

(b) a person who is entitled to clam the privilege clams the
document or thing is subject to privilege.
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(2) The authorised commission officer must consider the claim and may
withdraw the requirement in relation to which the claim is made or advise
the person that the person may apply to, or be required to attend before, the
Supreme Court to establish the claim under section 196.40

(3) If the commission officer does not withdraw the requirement,
section 814 gpplies.

(4) In this section—
“privilege” does not include privilege on the ground of confidentiality.

PART 3—SEARCH OF PLACE TO PREVENT LOSS OF
EVIDENCE

95 Application of part
This part applies only for a crime investigation.

96 Search to prevent lossof evidence

(1) This section applies if an authorised commission officer reasonably
suspects—

(@) athing at or about a place, or in the possession of a person at or
about a place, is evidence of the commission of maor crime
being investigated by the commission; and

(b) unlessthe placeisimmediately entered and searched—
(i) theevidence may be conceaed or destroyed; or
(if) theforensic value of the evidence may be diminished.

(2) An authorised commission officer may enter the place and exercise
search warrant powers, other than power to do something that may cause
structural damage to a building, at the place asif they were conferred under
a search warrant.

40  Section 196 (Supreme Court to decide claim of privilege)
41  Section 81 (Procedure for documents subject to claim of privilege)
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97 Post-search approval

(1) As soon as reasonably practicable after exercising powers under
section 96, the authorised commission officer must apply to a magistrate in
writing for an order approving the search (“ post-sear ch approval order™).

(2) The application must be sworn and state the grounds on which it is
sought.

(3) The applicant need not appear at the consideration of the application,
unless the magi strate otherwise requires.

(4) The magistrate may refuse to consider the application until the
authorised commission officer gives the magistrate all the information the
magistrate requires about the application in the way the magistrate
requires.

Example—

The magistrate may require additional information supporting the application to be
given by statutory declaration.

98 Making of post-search approval order

(1) The magistrate may make a post-search approval order only if
satisfied the search was conducted in the context of a crime investigation
and either of the following apply—

(@ in the circumstances existing before the search, there were
grounds for the authorised commission officer to reasonably
suspect—

(i) athing at or about the place, or in the possession of a person
at or about the place, was evidence of the commission of
major crime being investigated by the commission; and

(i) unlessthe place was immediately entered and searched—
(A) theevidence may have been concealed or destroyed; or
(B) the forensic value of the evidence may have been
diminished;
(b) having regard to the nature of the evidence found during the
search, it isin the public interest to make the order.
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(2) The magistrate may also make an order under section 118 or 119,42
whether or not a post-search approval order is made.

99 Appeal

(1) Within 28 days after either of the following happens, the authorised
commission officer may appeal against the order to the Supreme Court—

(@) amagistrate refuses to make a post-search approval order;
(b) amagistrate makes an order under section 98(2).

(2) If the authorised commission officer appeals, the officer must retain
any thing seized until the appeal is decided.

(3) The court may make an order under section 118 or 119, whether or
not the appeal is upheld.

PART 4—SEARCHING PERSONS

Division 1—General provisions

100 General provisions about searches of persons

(1) An authorised commission officer lawfully searching a person under
thisAct must—

(@) ensure, as far as reasonably practicable, the way the person is
searched causes minimal embarrassment to the person; and

(b) take reasonable care to protect the person’s dignity; and

(c) unless an immediate and more thorough search of the person is
necessary, restrict a search of the person in public to an
examination of outer clothing; and

(d) if amore thorough search of the person is necessary but does not
have to be conducted immediately, conduct a more thorough

42  Section 118 (Application by owner etc. for return of things) or 119 (Application by
commission officer for order if ownership dispute)
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search of the person out of public view, for example, in aroom of

ashop or, if apolice station is nearby, in the police station.

Example for paragraph (c)—
A more thorough search may be immediately necessary because the officer
reasonably suspects the person to be searched may have abomb strapped to
his or her body or has a concealed firearm or knife.

(2) Unless an immediate search is necessary, the person conducting the
search must be either—

(@ anauthorised commission officer of the same sex asthe person to
be searched; or

(b) if there is no authorised commission officer of the same sex
available to search the person, someone acting at the direction of
an authorised commission officer and of the same sex as the
person to be searched; or

(c) a doctor acting at the direction of an authorised commission
officer.
Example—

An immediate search by a person of the opposite sex may be necessary because the
person searched has a concealed firearm or knife.

101 Taking a person to another place for search

(1) If it isimpracticable to search for athing that may be concealed on a
person where the person is, the authorised commission officer may take the
person to a place with adequate facilities for conducting the search.
Example—

To search a person out of public view and cause minimal embarrassment to the person,

aperson in acasino may be taken to another room in the casino.

(2) Before taking a person to another place for a search because it is
impracticable to search for a thing that may be concealed on the person
where the person is, the authorised commission officer must consider the
following—

(& whether the thing sought may be concealed on the person;

(b) whether, for an effective search, the search should be conducted
somewhere elsg;

(c) theneed to protect the dignity of the person.
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102 Limitation on period of detention for search

An authorised commission officer who detains a person for a search
must not detain the person any longer than is reasonably necessary for the
purpose.

103 Dealing with personswho obstruct search of person

(1) If a person (the “obstructing person”) obstructs an authorised
commission officer conducting alawful search of the obstructing person or
another person, an authorised commission officer must, if reasonably
practicable—

(8 warn the obstructing person it is an offence to obstruct an
authorised commission officer in the performance of the officer’s
duties; and

(b) give the obstructing person a reasonable opportunity to stop
obstructing the search.

(2) It may not be reasonably practicable for an authorised commission
officer to comply with subsection (1) if, for example—

(a) thereis an immediate or sudden need to use force because, for
example, the person is struggling with an authorised commission
officer; or

(b) thereis areasonable expectation that, if warned, the person may
immediately dispose of, or destroy, evidence; or

(c) an immediate search is necessary to protect the safety of any
person.

Division 2—Searchesinvolving removal of clothing

104 Application of division
This division applies only for a crime investigation.

105 Removal of clothing for search

An authorised commission officer conducting the search of a person
under this Act may require a person to remove al items of clothing or all
items of outer clothing from—
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(a) if the person is afemale—the upper or lower part of the body; or
(b) if the person isamale—the lower part of the body.

106 Protecting thedignity of personsduring search
(2) If reasonably practicable—

(@ the authorised commission officer must, before conducting the
search—

(i) tell the person he or she will be required to remove clothing
during the search; and

(ii) tell the person why it is necessary to remove the clothing;
and

(iii) ask for the person’s cooperation; and

(b) the person must be given the opportunity to remain partly clothed
during the search, for example, by alowing the person to dress
his or her upper body before being required to remove items of
clothing from the lower part of the body.

(2) The search must be conducted in away providing reasonable privacy
for the person.

Example for subsection (2)—

Reasonable privacy may be provided by conducting the search in away that ensures, as
far as reasonably practicable, the person being searched can not be seen by anyone of
the opposite sex and by anyone who does not need to be present.

(3) Also, the search must be conducted as quickly as reasonably
practicable and the person searched must be allowed to dress as soon as the
search isfinished.

(4) A regulation may prescribe other requirements and procedures for
ensuring the effective carrying out of the search.

107 Special requirementsfor searching children and personswith
impaired capacity

(1) If a person to be searched is a child, or a person with impaired
capacity, who may not be able to understand the purpose of the search, the
authorised commission officer must conduct the search in the presence of a
support person.
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(2) However, the officer may search the person in the absence of a
support person if the officer reasonably suspects—

() delaying the searchislikely to result in evidence being concealed
or destroyed; or

(b) an immediate search is necessary to protect the safety of a
person.

108 If video cameras monitor place where person is searched

(2) If avideo camera monitors the area where the person is searched, the
authorised commission officer must, unless the person viewing the monitor
is an authorised commission officer of the same sex as the person being
searched—

(@) ensurethe camerais turned off; or
(b) conduct the search out of view of the camera.

(2) If the video camera is not turned off, a recording of the search must
not be shown to anyone other than—

() the person searched or hisor her lawyer; or
(b) adoctor treating the person searched; or

(c) a person deciding if a proceeding is to be started against the
person for an offence; or

(d) an authorised commission officer investigating an offence
involving the person; or

(e) an authorised commission officer, police officer, lawyer, public
prosecutor or witness involved in a proceeding against the
person; or

(f) acourt.

PART 5—SEIZING PROPERTY

109 Definitionsfor pt 5
In this part—
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“court” includes misconduct tribunal.

“prosecution” includes bringing a charge, of a disciplinary nature, of
official misconduct.

110 General power to seize evidence—crime investigation

(1) This section applies if a commission officer conducting a crime
investigation lawfully enters a place, or is at a public place, and finds at the
place a thing the officer reasonably suspects is evidence of the commission
of major crime that the commission is investigating.

(2) The officer may seize the thing, whether or not as evidence under a
warrant and, if the place is entered under a warrant, whether or not the
warrant was issued for the major crime.

(3) Also, the officer may—

(@) photograph the thing seized or the place from which the thing
was seized; and

(b) stay at the place and re-enter it for the time reasonably necessary
to remove the thing from the place.

(4) If the thing is seized at a place entered under a covert search warrant,
section 1174 applies asif the thing had been seized under the warrant.

(5) Otherwise, sections 113 to 115 apply asif the thing had been seized
under awarrant under part 2.45

110A General power to seize evidence—confiscation related
investigation

(1) This section applies if a commission officer conducting a
confiscation related investigation who lawfully enters a place under a
search warrant—

(a) finds at the place athing the officer reasonably suspectsis—

43  Section 117 (Return of seized things)

44  Sections 113 (Application for order in relation to seized things), 114 (Orders
magistrate may make in relation to seized thing) and 115 (Disposal of seized things
at end of proceeding)

45  Part 2 (Search warrants generally)
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(i) confiscation related evidence for a confiscation related
activity the commission isinvestigating; or

(i) admissible evidence of an indictable offence against the law
of the Commonwealth or of any State; and
Note—

Subparagraph (ii) deals with the possibility that other evidence of offences
may be found at the place even though entry is made for the purpose of
finding confiscation related evidence.

(b) reasonably believesthat it is necessary to seize the thing—

(i) to prevent its loss, destruction, mutilation or conceal ment;
or

(ii) to prevent its use for a confiscation related activity or for
committing an offence of akind mentioned in paragraph (a).

(2) The officer may seize the thing.

(3) However, if aperson who is entitled to claim the privilege claims the
document or thing is subject to privilege, the commission officer must
consider the claim and may—

(@ withdraw the requirement in relation to which the claim is
made; or

(b) advise the person that the person may apply to, or be required to
attend before, the Supreme Court to establish the claim under
section 195B .46

(4) If aclaim of privilege is made and the commission officer does not
withdraw the requirement, section 78C# applies.

(5) In this section—
“privilege” does not include privilege on the ground of confidentiality.

111 General power to seize evidence—misconduct investigation

(2) This section applies if acommission officer conducting a misconduct
investigation who lawfully enters a place under a search warrant—

46  Section 195B (Supreme Court judge to decide claim of privilege)
47  Section 78C (Procedure for documents subject to claim of privilege)
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(@ finds a the place a thing the officer reasonably suspects is
admissible evidence of an indictable offence against the law of
the Commonwealth or of any State; and

(b) reasonably believesthat it is necessary to seize the thing—

(i) to prevent its loss, destruction, mutilation or concealment;
or

(i) to prevent its use for committing an offence of a kind
mentioned in paragraph (a).

(2) The officer may seize the thing.

(3) However, if aperson who is entitled to claim the privilege claims the
document or thing is subject to privilege, the authorised commission officer
must consider the claim and may—

(@ withdraw the requirement in relation to which the clam is
made; or

(b) advise the person that the person may apply to, or be required to
attend before, the Supreme Court to establish the claim under
section 196.48

(4) If aclam of privilege is made and the commission officer does not
withdraw the requirement, section 814° applies.

(5) In this section—
“privilege” does not include privilege on the ground of confidentiality.

112 Receipt for seized property

(1) If acommission officer seizes anything under this chapter, other than
under a covert search warrant, the officer must, as soon as is reasonably
practicable after seizing the thing—

(@ if the person from whom it is seized is present—qgive to the
person areceipt for the thing; or

(b) otherwise—leave areceipt for the thing in a conspicuous place.

(2) The receipt must describe the thing seized and include any other
information required under a regulation.

48  Section 196 (Supreme Court to decide claim of privilege)
49  Section 81 (Procedure for documents subject to claim of privilege)
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(3) However, if the officer reasonably suspects giving the person the
receipt may frustrate or otherwise hinder the investigation or another
investigation, the officer may delay complying with subsection (1), but
only for so long as—

(&) the officer continues to have the reasonabl e suspicion; and

(b) the officer or another officer involved in the investigation remains
in the vicinity of the place to keep it under observation.

(4) Also, this section does not apply if the officer reasonably believes
there is no-one apparently in possession of the thing or the thing has been
abandoned.

(5) The officer must ensure the details of the search and anything seized
are recorded in the warrants register.

113 Application for order in relation to seized things

(1) Within 30 days after a commission officer seizes anything under this
chapter (other than section 165),5° the officer must apply to a magistrate for
an order under section 1145t about the thing seized, unless—

(@) a proceeding has been started in which the thing may be
relevant; or

(b) consent to the continued keeping of the thing has been given by
the owner or the person who had lawful possession of the thing
before it was seized; or

(c) itisdestroyed or dealt with under the authority of another Act; or
(d) an order has been made about the thing under section 156(4).52

(2) The commission officer must also make an application to a
magistrate for an order under section 114 about the thing seized within
30 days after either of the following happens—

(8) aproceeding started about the thing is discontinued without any
order being made in relation to the thing;

(b) the consent of the owner of the thing or the person who had
lawful possession of the thing before it was seized is withdrawn.

50  Section 165 (Powers under additional powers warrant)
51  Section 114 (Orders magistrate may make in relation to seized thing)
52  Section 156 (Report on covert search)
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(3) An application under subsection (1) or (2) must be accompanied by
any warrant under which the thing is seized, with a record on it under
section 339.53

114 Ordersmagistrate may makein relation to seized thing
The magistrate may, in relation to the seized thing, order—

(@) that it be kept in the possession of the commission or another law
enforcement agency—

(i) until the end of any investigation in relation to which the
thing may be relevant and for a reasonable time afterwards
to enable the commission to decide whether a charge is to
belaid; or

(if) until the end of any proceeding in which the thing may be
relevant; or

(iii) until the end of any appeal against a decision in a
proceeding in which the thing is relevant; or

(b) that it be returned, or photographed and returned, to its owner or

the person who had lawful possession of it before it was seized

on condition that the owner or person undertakes to produce it
before a court in any later proceeding involving the thing; or

(c) that it be returned to the person who the magistrate believes is
lawfully entitled to possessit; or

(d) if the person entitled to possess the thing is unknown, that the
thing be disposed of; or

(e) that it bedisposed of or destroyed; or

(f) that it be dealt with by way of a proceeding under section 118
or 119;% or

(g) that it be dealt with by way of proceeding under the Justices
Act 1886, section 39;% or

53  Section 339 (Record of execution of warrant)

54  Section 118 (Application by owner etc. for return of things) or 119 (Application by
commission officer for order if ownership dispute)

55  Justices Act 1886, section 39 (Power of court to order delivery of certain property)
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(h) that it be disposed of or destroyed in the way the magistrate
orders.

115 Disposal of seized thingsat end of proceeding

(1) At the end of a proceeding, a court may make any of the following
ordersin relation to athing seized—

(@) an order for the return, forfeiture, destruction or disposal of the
thing;

(b) an order that the thing be dealt with by way of a proceeding
under the Justices Act 1886, section 39;

(c) anorder that the commission retain the thing until it is dealt with
according to law.

(2) A thing that is forfeited under an order under this Act becomes the
property of the State.

116 Right to inspect seized documents

(1) Unless a justice otherwise orders, the commission, or another law
enforcement agency in whose possession it is, must allow a person who
would be entitled to a document in the possession of the commission or an
agency—

() toinspect it at any reasonable time and from time to time; and
(b) totake extracts from or make copies of it.

(2) The commission or the other law enforcement agency may refuse to
comply with subsection (1) if the commission or agency reasonably
suspects complying with the subsection will enable the person to repeat or
continue an offence of which the document is evidence or to commit
another offence.

117 Return of seized things

The commission, or another law enforcement agency in whose
possession it is, must return a seized thing in the possession of the
commission or agency to its owner—
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(a) if thething is required as evidence for a prosecution and subject
to any order made by a court—at the end of the prosecution and
any appeal from the prosecution; or

(b) immediately the commission or agency stops being satisfied its
retention as evidence is necessary.

118 Application by owner etc. for return of things

(1) This section applies to a thing that has been in the possession of the
commission for at least 30 days.

(2) A person who claimsto have alegal or equitable interest in the thing
may apply to a magistrate for an order that the thing be delivered to the
person.

(3) The person must give each of the following a copy of the application
and notice of the day, time and place fixed for hearing the application—

(a) thechairperson;

(b) anyone else the person reasonably believes has a lega or
equitable interest in the thing.

(4) The magistrate may order that the thing be delivered to a person on
any conditions the magistrate considers appropriate if satisfied—

(8) the person may lawfully possess the thing; and
(b) itisappropriate that the thing be delivered to the person.

(5) However, the magistrate must not order the delivery of athing to the
person if the magistrate is reasonably satisfied the thing—

(@ may be evidence in a proceeding started in relation to the
thing; or

(b) isathing used in or for manufacturing a dangerous drug; or

(c) may be subject to aforfeiture proceeding, including a forfeiture
proceeding relating to an interstate serious offence under the
Confiscation Act.

119 Application by commission officer for order if ownership dispute

(1) This section applies if there is a question about the ownership of a
thing that has been in the possession of the commission for at least 30 days.
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(2) A commission officer may apply to a magistrate for an order
declaring who is the owner of the thing.

(3) The officer must give anyone the officer reasonably believes has a
legal or equitable interest in the thing a copy of the application and notice
of the day, time and place fixed for hearing the application.

(4) The magistrate may make the order the magistrate considers
appropriate.

(5) If the magistrate can not decide who owns the thing, the magistrate
may make the orders the magistrate considers appropriate for the disposal
of the thing.

PART 5SA—MONITORING AND SUSPENSION ORDERS

Division 1—I nterpretation and application

119A Meaning of “financial institution”
In this part—
“financial institution” includes—

(@) a corporation that is (or that, if it had been incorporated in
Australia, would be) a financial corporation within the meaning
of the Commonwealth Constitution, section 51(xx); and

(b) another entity that permits persons to deposit money with it for
use by, or at the direction of, the persons for gaming or betting.

119B Application of part 5A

This part applies only for the purposes of enhancing the commission’s
powers under the Confiscation Act.
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Divison 2—Monitoring orders

119C Monitoring order applications

(1) An authorised commission officer may apply to a Supreme Court
judge for an order (“monitoring order”) directing afinancial institution to
give information to a commission officer about a named person.

(2) The application—

(@) may be made without notice to any party; and
(b) must—
(i) besworn and state the grounds on which the order is sought;
and

(ii) include information required under a regulation about any
monitoring ordersissued within the previous year in relation
to an account held with the financia institution by the
named person.

(3) Subsection (2)(b) applies only to—
(@ information kept in a register that the authorised commission
officer may inspect; and
(b) information the authorised commission officer otherwise actually
knows.

(4) The judge may refuse to consider the application until the authorised
commission officer gives the judge all the information the judge requires
about the application in the way the judge requires.

Example—

The judge may require additional information supporting the application to be given by
statutory declaration.

119D Making of monitoring order

The Supreme Court judge may make the monitoring order only if
satisfied there are reasonable grounds for suspecting that the person named
in the application—

(@) has been, or is about to be, involved in a serious crime related
activity; or
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(b) has acquired directly or indirectly, or is about to acquire directly
or indirectly, serious crime derived property.

119E What monitoring order must state

(1) The monitoring order must order a financial institution to give
information obtained by the ingtitution about transactions conducted
through an account held by the named person with the institution and
State—

(8 the name or names in which the account is believed to be held;
and

(b) thetype of information the institution is required to give; and

(c) the period, of not more than 3 months from the date of its
making, the order isin force; and

(d) that the order applies to transactions conducted during the period
stated in the order; and

(e) that theinformation isto be given to any commission officer or to
a stated commission officer and the way in which the information
isto be given.

(2) In this section—
“transaction conducted through an account” includes—
(8 themaking of afixed term deposit; and

(b) in relation to a fixed term deposit—the transfer of the amount
deposited, or any part of it, at the end of the term.

119F When period stated in monitoring order starts

A monitoring order has effect from the start of the day notice of the order
isgiven to the financial institution.

119G Offence to contravene monitoring or der

A financia institution that has been given notice of a monitoring order
must not knowingly—

(@ contravene the order; or
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(b)

provide false or misleading information in purported compliance
with the order.

Maximum penalty—21 000 penalty units.

119H Existence and oper ation of monitoring order not to be disclosed

(1) A financial ingtitution that is or has been subject to a monitoring
order must not disclose the existence or the operation of the order to any
person other than—

(@)
(b)

(©)

acommission officer; or

an officer or agent of the institution (an “institution officer”),
for ensuring the order is complied with; or

a lawyer, for obtaining legal advice or representation in relation
to the order.

(2) A person to whom the existence or operation of a monitoring order
has been disclosed, whether under subsection (1) or under the provision as
originaly made or remade or otherwise, must not—

(@

(b)

while the person is a commission officer, institution officer or
lawyer, disclose the existence or operation of the order other than
to another person to whom it may be disclosed under
subsection (1) but only for—

(i) if the person is a commission officer—performing the
person’s duties; or

(if) if the person is an institution officer—ensuring the order is
complied with or obtaining legal advice or representation in
relation to the order; or

(iii) if the person is a lawyer—giving legal advice or making
representations in relation to the order; or
when the person is no longer a commission officer, institution

officer or lawyer, make a record of, or disclose, the existence or
the operation of the order in any circumstances.

(3) Subsection (2) does not prevent a commission officer disclosing the
existence or operation of a monitoring order—

(@
(b)

for, or inrelation to, alegal proceeding; or
in a proceeding before a court.
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(4) A commission officer can not be required to disclose to any court the
existence or operation of a monitoring order.

(5) A person who contravenes subsection (1) or (2) commits a crime.
Maximum penalty—350 penalty units or 7 years imprisonment.

(6) A reference in this section to disclosing the existence or operation of
a monitoring order to a person includes a reference to disclosing
information to the person from which the person could reasonably be
expected to infer the existence or operation of the monitoring order.

(7) In this section—
“officer”, of afinancial institution, means—

(8) a secretary, executive officer or employee of the financia
institution; or

(b) anyone who, under the Confiscation Act, is a director of the
financial institution.

Division 3—Suspension orders

1191 Suspension order application

(1) An authorised commission officer may apply to a Supreme Court
judge for an order (“ suspension order”) directing afinancia institution to
give information to a commission officer about a named person.

(2) The application—
(& may be made without notice to any person; and
(b) must—

(i) besworn and state the grounds on which the order is sought;
and

(ii) include information required under a regulation about any
suspension orders issued within the previous year in relation
to an account held with the financia institution by the
named person.

(3) Subsection (2)(b)(ii) applies only to—

(8 information kept in a register that the authorised commission
officer may inspect; and
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(b) information the authorised commission officer otherwise actually
knows.

(4) The judge may refuse to consider the application until the authorised
commission officer gives the judge all the information the judge requires
about the application in the way the judge requires.

Example—

The judge may require additional information supporting the application to be given by
statutory declaration.

119J Making of suspension order

The Supreme Court judge may make the suspension order only if
satisfied there are reasonable grounds for suspecting that the person named
in the application—

(@) has been, or is about to be, involved in a serious crime related
activity; or

(b) has acquired directly or indirectly, or is about to acquire directly
or indirectly, serious crime derived property.

119K What suspension order must state
(1) The suspension order must order afinancial institution—

(@) to notify a commission officer immediately of any transaction
that has been initiated in connection with an account held with
the institution by a person named in the order; and

(b) to notify a commission officer immediately if there are
reasonable grounds for suspecting that a transaction is about to
be initiated in connection with the account; and

(c) to refran from completing or effecting the transaction for
48 hours, unless a named commission officer gives the financial
ingtitution written consent to the transaction being completed
immediately.

(2) In addition, the suspension order must state—

(@) the name or names in which the account is believed to be held,;
and

(b) thetype of information the institution is required to give; and
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(c) the period, of not more than 3 months from the date of its
making, the order isin force; and

(d) that the order applies to transactions conducted during the period
stated in the order; and

(e) that theinformation isto be given to any commission officer or to
a stated commission officer and the way in which the information
isto be given.

(3) In this section—
“transaction conducted through an account” includes—
(@ themaking of afixed term deposit; and

(b) in relation to a fixed term deposit—the transfer of the amount
deposited, or any part of it, at the end of the term.

119L When period stated in suspension order starts

A suspension order has effect from the time notice of the order is given
to the financial institution.

119M Contravention of suspension order

A financia institution that has been given notice of a suspension order
must not knowingly—

(@) contravene the order; or

(b) provide false or misleading information in purported compliance
with the order.

Maximum penalty—21 000 penalty units.

119N Existence and operation of suspension order not to be disclosed

(1) A financia institution that is or has been subject to a suspension
order must not disclose the existence or the operation of the order to any
person other than—

(& acommission officer; or

(b) an officer or agent of the institution (an “institution officer”),
for ensuring the order is complied with; or
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(c) alawyer, for obtaining legal advice or representation in relation
to the order.

(2) A person to whom the existence or operation of a suspension order
has been disclosed, whether under subsection (1) or under the provision as
originally made or remade or otherwise, must not—

(@ while the person is a commission officer, institution officer or
lawyer, disclose the existence or operation of the order other than
to another person to whom it may be disclosed under
subsection (1) but only for—

(i) if the person is a commission officer—performing the
person’s duties; or

(i) if the person is an institution officer—ensuring the order is
complied with or obtaining legal advice or representation in
relation to the order; or

(iii) if the person is a lawyer—giving legal advice or making
representations in relation to the order; or

(b) when the person is no longer a commission officer, institution
officer or lawyer, make a record of, or disclose, the existence or
the operation of the order in any circumstances.

(3) Subsection (2) does not prevent a commission officer disclosing the
existence or operation of a suspension order—

(& for, orinrelation to, alegal proceeding; or
(b) inaproceeding before a court.

(4) A commission officer can not be required to disclose to any court the
existence or operation of a suspension order.

(5) A person who contravenes subsection (1) or (2) commits a crime.
Maximum penalty—350 penalty units or 7 years imprisonment.

(6) A reference in this section to disclosing the existence or operation of
a suspension order to a person includes a reference to disclosing
information to the person from which the person could reasonably be
expected to infer the existence or operation of the suspension order.

(7) In this section—
“officer”, of afinancia institution, means—

(d) a secretary, executive officer or employee of the financia
institution; or
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(b) anyone who, under the Confiscation Act, is a director of the
financia institution.

PART 6—SURVEILLANCE DEVICES

Division 1—Non-application of particular Acts

120 Actsthat do not apply to divs 2-5

The Public Records Act 2002 and the Freedom of Information Act 1992
do not apply to activities or records under divisions 2 to 5.

Division 2—Use of surveillance devices under warrant of Supreme Court
judge

121 Surveillance warrant applications

(1) This section applies if the chairperson reasonably believes a person
has been, is, or islikely to be, involved in major crime or misconduct being
investigated by the commission.

(2) An authorised commission officer may, with the chairperson’s
approval, apply to a Supreme Court judge for a warrant (“surveillance
warrant”) authorising the use of a surveillance device.

(3) For subsection (2), an authorised commission officer who is a police
officer must be of at least the rank of inspector.

(4) The application must—

(@ be sworn and state the grounds on which the warrant is
sought; and

(b) state whether authorisation for the use of a classA or a class B
surveillance device is sought; and

(c) state whether the surveillance device is to be used in a crime
investigation or a misconduct investigation; and
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(d) fully disclose all matters, of which the authorised commission
officer is aware, both favourable and adverse to the issuing of the
warrant sought; and

(e) include information stated under a regulation about any warrants
issued within the previous year in relation to the person or the
place specified in the application.

Note—

A class B surveillance device is available only for a crime investigation.
See the definition “ surveillance device” in the dictionary.

(5) Subsection (4)(e) only applies to—
(@ information kept in aregister that the officer may inspect; and
(b) information the officer otherwise actually knows.

(6) The applicant must advise the public interest monitor of the
application under arrangements decided by the monitor.

(7) The judge may refuse to consider the application until the applicant
gives the judge all the information the judge requires about the application
in the way the judge requires.

Example—

The judge may require additional information supporting the application to be given by
statutory declaration.

122 Who may be present at consider ation of application for
surveillance warrant

(1) The judge must hear an application for a surveillance warrant in the
absence of anyone other than the following—

(a) the applicant;

(b) amonitor;

(c) someone the judge permits to be present;

(d) alawyer representing anyone mentioned in paragraphs (a) to (c).
(2) Also, the judge must hear the application—

(@ in the absence of the person proposed to be placed under
surveillance (the “relevant person”) or anyone likely to inform
the relevant person of the application; and
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(b) without the relevant person having been informed of the
application.

123 Consideration of application for surveillance warrant

Before deciding an application for a surveillance warrant, the judge
must, in particular, and being mindful of the highly intrusive nature of
using a surveillance device, consider the following—

(@) the nature and seriousness of the mgjor crime or misconduct;

(b) if authorisation for the use of a class A surveillance device is
sought, the likely extent of interference with the privacy of—

(i) therelevant person; or
(if) any other occupant of the place;
if the warrant isissued;

(c) the extent to which issuing the warrant would help prevent,
detect, or provide evidence of the commission of, the major
crime or misconduct;

(d) the benefits derived from the issue of any previous surveillance
warrantsin relation to the relevant person;

(e) the extent to which officers investigating the mgor crime or
misconduct have used or can use conventional ways of
investigation;

(f) how much the use of conventional ways of investigation would

be likely to help in the investigation of the major crime or
misconduct;

(@ how much the use of conventional ways of investigation would
prejudice the investigation of the maor crime or misconduct
because of delay or for another reason;

(h) any submissions made by a monitor.

124 |ssue of surveillance warrant

(1) After considering an application, the judge may issue a surveillance
warrant for a period of not more than 30 days if satisfied there are
reasonable grounds for believing the relevant person—
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(@) has been, is, or is likely to be, involved in the mgor crime or
misconduct; and
(b) islikely to be—

(i) a a place, including a public place, mentioned in the
application; or

(if) ataclassof place mentioned in the application.

(2) The judge may issue a surveillance warrant authorising the use of a
class A surveillance device in the office of a practising lawyer only if the
application for the warrant relates to the lawyer’'s involvement in major
crime or misconduct.

(3) The judge may impose any conditions on the warrant that the judge
considers are necessary in the public interest including, but not limited to—

(@
(b)

a condition requiring regular reporting to a judge on activities
under the warrant; and

a condition requiring that, if alistening deviceisto be used in a
public place or class of place, the officer, before installing or
using the device, must have a reasonable belief that the relevant
person isor will be in the place where the device isto be used.

Example for subsection (3)(b)—

The warrant may beissued for any motel in a stated area because the officer
may have areasonable belief that the relevant person may be in amotel in
the area but not know in advance which one. The condition may be that the
device may only beinstalled if the officer reasonably believes the person is
likely to be in the place.

125 What surveillance warrant must state

A surveillance warrant must state the following—

@

(b)
(©)

(d)

that a commission officer or any commission officer may
exercise surveillance powers under the warrant;

the name of the relevant person, if known;

the place or class of place where the surveillance device
authorised under the warrant may be used;

the type of surveillance device that may be used under the
warrant;
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(e) for a visual surveillance device that is to be instaled in a
dwelling, the parts of the dwelling in which the device may be
installed;

(f) any conditions the judge imposes under section 124(3);
(g) theday and time the warrant starts and when the warrant ends.

126 Report on use of surveillance devices

(1) This section applies if, because of a condition of a surveillance
warrant, a commission officer gives to a judge a report on activities under
the warrant.

(2) The judge may, after considering the report, require the destruction of
any recording made that is not related to the major crime or misconduct
mentioned in the warrant, unless the recording relates to the investigation
by the commission of another major crime or other misconduct.

127 Duration and extension of surveillance warrants
(2) A surveillance warrant isin force until the earlier of the following—
() theday stated in the warrant;
(b) theday the investigation under the warrant ends.

(2) However, despite the investigation ending, the warrant continues in
force until the day stated in the warrant if, as a result of using the
surveillance device, evidence is gained of other major crime or misconduct.

(3) The warrant may be extended from time to time on application and
the provisions of this division for an application for a warrant apply to an
application for an extension, with necessary changes.

(4) Despite the ending of the warrant under subsection (1) or (2), the
commission officer may continue to exercise powers under the warrant, but
only to the extent necessary to remove the surveillance device to which the
warrant relates.

56  Section 124 (Issue of surveillance warrant)
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128 Power under surveillance warrants

A commission officer to whom a surveillance warrant is directed may,
subject to the warrant, lawfully exercise any of the following powers under
the warrant (“ surveillance powers’ )—

@

(b)

(©)

(d)

(€)

(f)

for a class A surveillance device—power to enter a stated place
or class of place, covertly or through subterfuge, to install a
surveillance device;

for aclass B surveillance device—

(i) power to enter a vehicle or another moveable object, or to
open athing, to install atracking device; and

(i) power to remove a vehicle or another moveable object to
another place to install a tracking device in the vehicle or
object;

for alistening device—

(i) power to install and use the device to intercept and record
private conversations,; and

(i) power to remove a thing to another place to instal a
listening device in the thing; and

(i) power to use an assistant to translate or interpret
conversations intercepted under the warrant;

for avisual surveillance device—

(i) power to install and use the device to monitor and record
visual images; and

(ii) power to remove athing to another place to install a visua
surveillance device in the thing; and

(ilf) power to use an assistant to translate or interpret visua
images intercepted under the warrant;

for another surveillance device—

(i) power toinstall and use the device for the purpose for which
the device is designed, including, for example, tracking the
location of a person or moveable object; and

(i) power to use an assistant to trandate or interpret data or
other material intercepted under the warrant;

power to take electricity for using a surveillance device;
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(g) power to use reasonable force—
(i) toenter aplacetoinstall asurveillance device; or
(i) toinstal asurveillance device;

(h) power to use 1 or more surveillance devices, whether of the same
or adifferent kind, in the same place;

(i) power to pass through, over, under or along a place to get to the
place where the surveillance device is to be used.

Division 3—Emergency use of surveillance devicesfor a crime
Investigation

129 Application of div 3
This division applies only for a crime investigation.

130 Emergency use of surveillance devices
(1) This section appliesif the chairperson reasonably believes—
(a) there is arisk of serious injury to a person from major crime
being investigated by the commission; and
(b) using asurveillance device may help reduce the risk.
Examples for subsection (1)—
1. Anact of deprivation of liberty in which the victim’s life may bein danger.
2. Anact of extortion involving athreat of imminent injury to someone else.

(2) With the chairperson’s approval, an authorised commission officer
may authorise the use of a surveillance device.

(3) For subsection (2), an authorised commission officer who is a police
officer must be of at least the rank of inspector.

(4) A commission officer acting under an authority under subsection (2)
may exercise any of the powers a commission officer may exercise under a
surveillance warrant.
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131 Application for approval of emergency use of surveillance device

(1) Within 2 business days after authorising the use of the surveillance
device, the authorised commission officer who authorised its use must
apply to a Supreme Court judge for approval of the exercise of the powers.

(2) The application must be sworn and state the grounds on which the
approval is sought.

(3) The applicant must advise the public interest monitor of the
application under arrangements decided by the monitor.

(4) The judge may refuse to consider the application until the
commission officer gives the judge all the information the judge requires
about the application in the way the judge requires.

Example—

The judge may require additional information supporting the application to be given by
statutory declaration.

132 Who may be present at consideration of application

(1) The judge must hear an application under section 131 in the absence
of anyone other than the following—

(a) the applicant;

(b) amonitor;

(c) someone the judge permits to be present;

(d) alawyer representing anyone mentioned in paragraphs (a) to (c).
(2) Also, the judge must hear the application—

(@) inthe absence of the person who is alleged to have caused or be
causing the risk or anyone likely to inform the person of the
application; and

(b) without that person having been informed of the application.

133 Consideration of application

Before deciding an application for an approval, the judge must, in
particular, and being mindful of the highly intrusive nature of using a
surveillance device, consider the following—

(a) the nature of therisk of seriousinjury to a person;
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(b) the extent to which issuing a surveillance warrant authorising the
use of the surveillance device would have helped reduce or avoid
the risk;

(c) the extent to which commission officers or police officers could
have used conventional ways of investigation to help reduce or
avoid therisk;

(d) how much the use of conventional ways of investigation could
have helped reduce or avoid the risk;

(e) how much the use of conventional ways of investigation would
have prejudiced the safety of the person because of delay or for
another reason;

(f) any submissions made by a monitor.

134 Judge may approve emergency use of powers

(1) After considering the application, the judge may approve the
application if satisfied there were reasonable grounds to believe—

() there was arisk of serious injury to a person from major crime
being investigated by the commission; and
(b) using asurveillance device may have helped reduce the risk.
(2) Also, the judge may require the destruction of any recordings made

that were not related to the purpose for which the surveillance device was
used.

135 Use of evidence and information

(1) Evidence obtained because of the exercise of powers approved under
section 134 isadmissible in a proceeding for an offence.

(2) Also, information obtained under this division may be given to any
person or organisation involved in helping prevent or reduce the risk of
seriousinjury to a person.

(3) Subsection (2) does not apply to information from recordings
ordered to be destroyed by ajudge.
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Division 4—Use of surveillance devices for a crime investigation under
magistrates warrant

136 Application of div 4
Thisdivision applies only for a crime investigation.

137 Surveillance warrant applications

(1) This section applies if the chairperson reasonably believes a person
has been, is, or islikely to be, involved in maor crime.

(2) With the chairperson’s approval, an authorised commission officer
may apply to a magistrate for a warrant (“surveillance warrant”)
authorising the use of a class B surveillance device.

(3) For subsection (2), an authorised commission officer who is a police
officer must be of at least the rank of inspector.

(4) The application must—

(@ be sworn and state the grounds on which the warrant is
sought; and

(b) fully disclose al matters, of which the authorised commission
officer is aware, both favourable and adverse to the issuing of the
warrant sought; and

(c) include information required under a regulation about any
warrants issued within the previous year in relation to the person
or the place specified in the application.

(5) Subsection (4)(c) only applies to—

(@ information kept in a register that the commission officer may
inspect; and

(b) information the commission officer otherwise actually knows.

(6) The applicant must advise the public interest monitor of the
application under arrangements decided by the monitor.

(7) The magistrate may refuse to consider the application until the
applicant gives the magistrate all the information the magistrate requires
about the application in the way the magistrate requires.
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Example—

The magistrate may require additional information supporting the application to be
given by statutory declaration.

138 Who may be present at consideration of application

(1) The magistrate must hear an application for a surveillance warrant in
the absence of anyone other than the following—

(a) the applicant;

(b) amonitor;

(c) someone the magistrate permitsto be present;

(d) alawyer representing anyone mentioned in paragraphs (a) to (c).
(2) Also, the magistrate must hear the application—

(@ in the absence of the person proposed to be placed under
surveillance (the “relevant person”) or anyone likely to inform
the relevant person of the application; and

(b) without the relevant person having been informed of the
application.

139 Consideration of application

Before deciding an application for a surveillance warrant, the magistrate
must, in particular, and being mindful of the highly intrusive nature of
using asurveillance device, consider the following—

(8 the nature and seriousness of the major crime;

(b) the extent to which issuing the warrant would help prevent,
detect, or provide evidence of the commission of, the major
crime;

(c) the benefits derived from the issue of any previous surveillance
warrants in relation to the relevant person;

(d) the extent to which commission officers investigating the major
crime have used or can use conventional ways of investigation;

(e) how much the use of conventional ways of investigation would
be likely to help in the investigation of the major crime;
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(f) how much the use of conventional ways of investigation would
prejudice the investigation of the major crime because of delay or
for another reason;

(g) any submissions made by a monitor.

140 Issue of surveillance warr ant

(1) After considering the application, the magistrate may issue the
warrant for a period of not more than 30 days if satisfied there are
reasonable grounds for believing the relevant person—

(@ hashbeen,is, orislikely to be, involved in the commission of the
major crime; and

(b) islikely to be—

(i) at a place, including a public place, mentioned in the
application; or

(if) at aclassof place mentioned in the application.

(2) The magistrate may impose any conditions on the warrant that the
magistrate considers are necessary in the public interest.

141 What warrant must state
The warrant must state the following—

() that a stated commission officer or any commission officer may
exercise surveillance powers under the warrant using a class B
surveillance device;

(b) the name of the relevant person, if known;

(c) the place where the surveillance device authorised under the
warrant may be used;

(d) any conditionsimposed under section 140(2);5”
(e) theday and time the warrant starts and when the warrant ends.

142 Duration and extension of surveillance warrants
(1) A surveillance warrant isin force until the earlier of the following—

57  Section 140 (Issue of surveillance warrant)
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(@ whenthewarrant is stated to end;
(b) theday the investigation under the warrant ends.

(2) However, despite the investigation ending, the warrant continues in
force until it is stated to end if, as aresult of using the surveillance device,
evidence is gained of another major crime.

(3) The warrant may be extended from time to time on application and
the provisions of this division for an application for a warrant apply to an
application for an extension, with necessary changes.

(4) Despite the ending of the warrant under subsection (1) or (2), the
commission officer may continue to exercise powers under the warrant, but
only to the extent necessary to remove the surveillance device to which the
warrant relates.

143 Powersunder surveillance warrants

A commission officer to whom a surveillance warrant is directed may,
subject to the warrant, lawfully exercise the following powers under the
warrant—

(&) power to enter a place to install a tracking device without covert
entry to a building;

(b) power to pass through, over, under or along a place to get to the
place where the tracking device is to be used;

(c) power to enter avehicle or another moveable object, or to open a
thing, to install atracking device;

(d) power to remove a vehicle or another moveabl e object to another
placeto install atracking device in the vehicle or object;

(e) power to use reasonable force to install atracking device;

(f) power to use atracking device or more than 1 device, whether of
the same or a different kind, in the same place;

(g) power to take electricity for using atracking device.
Examples for paragraph (a)—

1. Installing atracking device on avehiclelocated in a public undercover
car park where entry is gained by any member of the public by paying
afee, or on avehicle on a street.
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2. Installing a tracking device on a parcel inside a shipping container
located in astorage yard, if the parcel is reasonably believed to contain
unlawful drugs.

Division 5—Other provisions about surveillance devices

144 Restriction about records and access to surveillance warrant
applications etc.

(1) This section applies to the following (“relevant proceeding” )—
(8 an application to a Supreme Court judge or a magistrate for—
(i) asurveillance warrant; or
(if) the extension of a surveillance warrant;

(b) an application to a Supreme Court judge for approval of the
emergency use of asurveillance device;

(c) anorder made or approval given under an application mentioned
in paragraph (a) or (b).
(2) Despite the Recording of Evidence Act 1962, atranscript of arelevant
proceeding must not be made.

(3) Also, no record of the application or of any order made in a relevant
proceeding is to be available for search by any person, except by direction
of a Supreme Court judge.

(4) A person must not publish areport of arelevant proceeding.
Maximum penalty—a85 penalty units or 1 year’'s imprisonment.

(5) A person is not entitled to search information in the custody of a
court in relation to a relevant proceeding, unless a Supreme Court judge
otherwise orders in the interests of justice.

(6) Nothing in this section prevents a person who was present at a
relevant proceeding from giving oral evidence to a court about things that
happened at the proceeding.

145 Disclosure of information obtained using surveillance warrant

(2) This section applies to information that has not been disclosed in a
proceeding in open court and was obtained by using a surveillance warrant
(the “relevant infor mation™).
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(2) A commission officer who obtained relevant information must not
disclose the information to someone other than—

@
(b)

(©)

(d)

(da)

(€)
(f)

(9)
(h)

(i)

the judge or magistrate who issued the warrant; or

ajudge hearing an application for—

(i) anextension of the warrant; or

(it) approval of the emergency use of a surveillance device; or
(iif) awarrant in relation to the same or a different person; or

a magistrate hearing an application for an extension of the
warrant or awarrant in relation to the same or a different person;
or

a court taking evidence about a charge of an offence in which the
relevant information is evidence; or

amisconduct tribunal hearing amatter, initsoriginal or appellate
jurisdiction, in which the relevant information is evidence; or

the chairperson or a person authorised by the chairperson; or

a commission officer, police officer or other law enforcement
officer involved in—

(i) the investigation into the major crime or misconduct for
which the powers were exercised; or

(i) aninvestigation of any indictable offence started because of
information obtained under the warrant or linked to the
offence under investigation; or

(iii) aproceeding in which the information is evidence; or
adeclared law enforcement agency; or

a public prosecutor, but only for—

(i) useinaproceeding in which the information is evidence; or
(if) an application for an extension of the warrant; or

(iii) an application under section 131;58 or

(iv) theissue of another surveillance warrant; or

apublic official, but only for taking disciplinary action; or

58

Section 131 (Application for approval of emergency use of surveillance device)
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() a lawyer representing a person in a proceeding in which the
information is evidence; or

(k) amonitor; or
(I) aperson transcribing or making copies of recordings.
Maximum penalty—85 penalty units or 1 year’s imprisonment.

146 Destruction of records

(1) The commission must keep al information obtained under a
surveillance warrant and transcripts of recordings or photographs made or
taken under the warrant in a secure place.

(2) The commission must ensure any recording made or photograph
taken under the surveillance warrant or a transcript or copy made from
information obtained under the warrant is destroyed as soon as practicable
after it isno longer required.

(3) Subsection (2) does not prevent information or other matter being
preserved for any period or indefinitely if, in the chairperson’s opinion, it is
relevant to—

(8 any offence of which someone has been convicted if there is a
possibility that an issue about the conviction may arise; or

(b) anongoing investigation.

PART 7—COVERT SEARCHESFOR CRIME
INVESTIGATIONS

147 Application of pt 7
This part applies only for a crime investigation.

148 Covert search warrant applications

(1) An authorised commission officer, with the chairperson’s approval,
may apply to a Supreme Court judge for a warrant (“covert search
warrant”) to enter and search a place for evidence of the commission of
major crime being investigated by the commission.
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(2) For subsection (1), an authorised commission officer who is a police
officer must be of at least the rank of inspector.

(3) The application must—

(@ be sworn and state the grounds on which the warrant is
sought; and

(b) state that the covert search warrant is being sought to enter and
search a place for evidence of the commission of mgor crime
being investigated by the commission; and

(c) fully disclose al matters, of which the authorised commission
officer is aware, both favourable and adverse to the issuing of the
warrant sought; and

(d) include information required under a regulation about any
warrants issued within the previous year in relation to the place
or person suspected of being involved in the major crime to
which the application relates.

(4) Subsection (3)(d) applies only to—
(a8 information kept in aregister that the officer may inspect; and
(b) information the officer otherwise actually knows.

(5) The applicant must advise the public interest monitor of the
application under arrangements decided by the monitor.

(6) The judge may refuse to consider the application until the applicant
gives the judge all the information the judge requires about the application
in the way the judge requires.

Example—

The judge may require additional information supporting the application to be given by
statutory declaration.

149 Who may be present at consider ation of application

(1) The judge must hear an application for a covert search warrant in the
absence of anyone other than the following—

(@) the applicant;

(b) amonitor;

(c) someone the judge permits to be present;

(d) alawyer representing anyone mentioned in paragraphs (a) to (c).
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(2) Also, the judge must hear the application—

(a) in the absence of the person the subject of the application (the
“relevant person”) or anyone likely to inform the relevant
person of the application; and

(b) without the relevant person having been informed of the
application.

150 Consideration of application

Before deciding the application, the judge must, in particular, and being
mindful of the highly intrusive nature of the exercise of power under a
covert search warrant, consider the following—

() the nature and seriousness of the major crime being investigated;

(b) the extent to which issuing the warrant would help prevent,
detect, or provide evidence of the commission of, the major
crime;

(c) the benefits derived from any previous covert search warrants,
search warrants or surveillance warrants in relation to the
relevant person or place;

(d) the extent to which commission officers investigating the matter
have used or can use conventional ways of investigation;

(e) how much the use of conventional ways of investigation would
be likely to help in the investigation of the matter;

(f) how much the use of conventional ways of investigation would
prejudice the investigation of the matter;

(g) any submissions made by a monitor.

151 Issue of covert search warrant

(1) After considering the application, the judge may issue the warrant if
satisfied there are reasonable grounds for believing evidence of the
commission of the major crime—

(a) isattheplace; or
(b) islikely to be taken to the place within the next 72 hours.

(2) The judge may impose any conditions on the warrant that the judge
considers are necessary in the public interest.
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152 What covert search warrant must state
A covert search warrant must state the following—

(a) that a stated commission officer, or any commission officer, may,
with reasonable help and force, enter the place, covertly or by
subterfuge and exercise covert search powers under the warrant;

(b) the maor crime for which the warrant was issued;

(c) any evidence or samples of evidence that may be seized under
the warrant;

(d) that the warrant may be executed at any time of the day or night;
(e) that, if practicable, the search must be videotaped;

(f) the day and time the warrant starts and when the warrant ends,
being not more than 30 days after the warrant starts;

(g) any conditions imposed under section 151(2).

153 Duration and extension of covert search warrant
(1) A covert search warrant isin force until the earlier of the following—
(& when the warrant is stated to end,;
(b) whentheinitia search is complete.

(2) However, the warrant may be extended from time to time on
application.

(3) The provisions of this part for an application for a covert search
warrant apply to an application for an extension, with al necessary
changes.

154 Restriction about records and accessto covert search warrant
applications

(1) Despite the Recording of Evidence Act 1962, a transcript of an
application for a covert search warrant or an extension of a covert search
warrant and any order made on the application must not be made.

(2) A person must not publish areport of a proceeding on an application
for a covert search warrant or an extension of a covert search warrant.

Maximum penalty—=85 penalty units or 1 year’s imprisonment.
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(3) A person is not entitled to search information in the custody of the
Supreme Court in relation to an application for a covert search warrant,
unless a Supreme Court judge otherwise ordersin the interests of justice.

(4) Nothing in this section prevents a person who was present at a
proceeding on an application for a covert search warrant or an extension of
a covert search warrant from giving oral evidence to a court about things
that happened at the proceeding.

155 Powersunder covert search warrant

A commission officer to whom a covert search warrant is directed may,
subject to the warrant, lawfully exercise the following powers under the
warrant (“ covert search powers’)—

(@) power to enter the place stated in the warrant (the “relevant
place”), covertly or through subterfuge, as often asis reasonably
necessary for the purposes of the warrant and stay at the place for
the time reasonably necessary;

(b) power to pass over, through, along or under another place to enter
the relevant place;

(c) power to search the relevant place for anything sought under the
warrant;

(d) power to open anything at the relevant place that islocked;

(e) power to seize a thing or part of a thing found at the relevant
place that the commission officer reasonably believesis evidence
of the commission of major crime stated in the warrant;

(f) power to photograph anything the commission officer reasonably
believes may provide evidence of the commission of major crime
stated in the warrant;

(g) power toinspect or test anything found at the place.

156 Report on covert search

(1) A commission officer must give to the Supreme Court judge who
issued the covert search warrant and a monitor a report containing
information required under aregulation on the exercise of the powers under
the warrant.
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(2) The report must be given to the judge and a monitor within 7 days
after the warrant is executed or, if that is impracticable because of the
unavailability of the judge, as soon as practicable after the warrant is
executed.

(3) The officer must, if practicable, also take before the judge anything
seized under the warrant and any photograph taken during the search.

(4) The judge may, in relation to a thing mentioned in subsection (3),
order that it—

(8 be held by the commission until any proceeding in which the
thing may be evidence ends; or

(b) bedealt with in the way the judge orders.

PART 8—ADDITIONAL POWERSWITH COURT’S
APPROVAL

157 Application of pt 8
This part applies only for a misconduct investigation.

158 Additional powerswarrant applications

(1) With the chairperson’s approval, an authorised commission officer
may apply to a Supreme Court judge for a warrant (“additional powers
warrant”) authorising the use of powers under this part.

(2) For subsection (1), an authorised commission officer who is a police
officer must be of at least the rank of inspector.

(3) The application must—
(@ be sworn and state the grounds on which the warrant is
sought; and
(b) state the powers sought; and
(c) fully disclose al matters, of which the applicant is aware, both

favourable and adverse to the issuing of the warrant sought by
the applicant.
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(4) The applicant must advise any person the judge directs is to be
advised of the application.

(5) The judge may refuse to consider the application until the applicant
gives the judge all the information the judge requires about the application
in the way the judge requires.

Example—

The judge may require additional information supporting the application to be given by
statutory declaration.

159 Who may be present at consideration of application

(1) The judge must hear an application for an additional powers warrant
in the absence of anyone other than the following—

(@) the applicant;

(b) someone the judge permits or directsto be present;

(c) alawyer representing anyone mentioned in paragraphs (a) or (b).
(2) Also, the judge must hear the application—

() in the absence of the person the subject of the application (the
“relevant person”) or anyone likely to inform the relevant
person of the application; and

(b) without the relevant person having been informed of the
application.

160 Consideration of application

Before deciding the application, the judge must, in particular, and being
mindful of the highly intrusive nature of the exercise of power under an
additional powers warrant, consider the following—

(@) the nature and seriousness of the misconduct being investigated;

(b) the significance to the commission’s purposes of the objects of
the proposed exercise of authority;

(c) the extent to which commission officers investigating the matter
have used or can use other powers for the investigation;
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(d) how much the use of the additional powers would be likely to
help in the investigation of the matter;

(e) any submissions made by a monitor.

161 Issue of additional powerswarrant

(1) After considering the application, the judge may issue the warrant for
a period of not more than 30 days if satisfied there are reasonable grounds
for believing that the use of the additional powers sought isjustified in the
particular circumstances of the case.

(2) The judge may impose any conditions on the warrant that the judge
considers are necessary in the public interest.

162 What additional powerswarrant must state
An additional powers warrant must state the following—

(@) that astated commission officer, or any commission officer, may,
with reasonable help and force, enter a place and exercise powers
under the warrant;

(b) brief particulars of the misconduct for which the warrant is
issued;

(c) any evidence or samples of evidence that may be seized under
the warrant;

(d) that the warrant may be executed at any time of the day or night;

(e) theday and time the warrant starts and when the warrant ends;

(f) any conditionsimposed under section 161(2).

163 Duration and extension of additional powerswarrant

(1) An additional powers warrant is in force until the earlier of the
following—

(& when the warrant is stated to end;
(b) whentheinitial search is complete.

(2) However, the warrant may be extended from time to time on
application.
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(3) The provisions of this part for an application for an additional powers
warrant apply to an application for an extension, with all necessary
changes.

164 Restriction about records and access to additional powers
warrant applications

(1) Despite the Recording of Evidence Act 1962, a transcript of an
application for an additional powers warrant or an extension of an
additional powers warrant and any order made on the application must not
be made.

(2) A person must not publish areport of a proceeding on an application
for an additional powers warrant or an extension of an additional powers
warrant.

Maximum penalty—a85 penalty units or 1 year’'s imprisonment.

(3) A person is not entitled to search information in the custody of the
Supreme Court in relation to an application for an additional powers
warrant, unless a Supreme Court judge otherwise orders in the interests of
justice.

(4) Nothing in this section prevents a person who was present at a
proceeding on an application for an additional powers warrant or an
extension of an additional powers warrant from giving oral evidence to a
court about things that happened at the proceeding.

165 Powersunder additional powerswarrant

(1) A commission officer to whom an additional powers warrant is
directed may, subject to the warrant, lawfully exercise the following
powers under the warrant—

() power, at any time during business hours—

(i) to enter premises at which records of a financial entity or a
suspected associate of a person being investigated are held,;
and

(if) to inspect and make copies of, or take extracts from, the
records so far asthey relate to the affairs of the person being
investigated;
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(b) power to seize passports, other travel documents, instruments of

(©)

title to property, securities and financial documents found in the
possession or control of aperson concerned in an investigation;

power to require any person to give to the commission or officer
1 or more sworn affidavits or statutory declarations relating to
any of the following—

(i) the property of aperson holding an appointment in a unit of
public administration or of any person associated with the
holder;

(i) the financial transactions of a person holding an
appointment in a unit of public administration or of any
person associated with the holder; or

(iii) the movements of money or other assets by a person holding
an appointment in a unit of public administration or by any
person associated with the holder.

(2) In this section—

“financial entity” means—

(@
(b)
(©)
(d)

afinancia institution; or

an insurance company; or

astock and share broker; or

a person engaged in a business of—
(i) investing money for others; or
(if) providing credit facilities.

“person being investigated” means a person to whom an investigation by
the commission relates.

“suspected associate”’, of a person being investigated, means a person
suspected of having a relevant association with the person being
investigated.
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PART 9—WARRANTSREGISTER

166 Register of warrants, warrant applications etc.

(1) The commission must keep aregister of prescribed information in the
way the commission considers appropriate.

(2) The register is not open to inspection by anyone other than the
following—

(@ thecommission;
(b) amonitor;
(c) the parliamentary commissioner.

(3) However, if the commission considersit appropriate, the commission
may, in writing, authorise a person who may not otherwise inspect the
register to inspect the register on conditions the commission considers

appropriate.

(4) The commission may authorise a person to inspect the register under
subsection (3) only if it is satisfied the inspection is necessary—

(@ for an investigation into maor crime or misconduct or a
confiscation related activity for which information in the register
may be relevant; or

(b) for maintaining the register; or

(c) for preparing an application under part 2, or part 6, division 2
or 4, or part 7 for awarrant or for an extension of awarrant; or

(d) to monitor compliance with thisAct.

(5) A person authorised under subsection (3) to inspect the register may
inspect it only to the extent necessary for the purpose for which the
authority is given.

(6) In this section—

“prescribed information” means information prescribed under a
regulation about—

(@) applications for—
(i) search warrants; or
(if) surveillance warrants; or
(iii) extensions of surveillance warrants; or
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(iv) covert search warrants; or
(v) extensionsof covert search warrants; or
(vi) additional powers warrants; or
(vii) extensions of additional powers warrants; or
(b) adisclosure of information under section 145(2)(f)(ii) or (g).%°

PART 10—ARREST WARRANTS

167 Arrest warrant application

(1) An authorised commission officer, with the chairperson’s approval,
may apply to a Supreme Court judge for a warrant for the apprehension of
aperson (“arrest warrant”) who has been given an attendance notice.

(2) The application must be sworn and state the grounds on which the
warrant is sought.

(3) The judge may refuse to consider the application until the officer
gives the judge all the information the judge requires about the application
in the way the judge requires.

168 Issue of arrest warrant

(1) The judge may issue a warrant for the apprehension of the person if
the judge is satisfied—

(& onsworn evidence before the judge—
(i) the person—
(A) has been given the attendance notice; and

(B) has, without reasonable excuse, failed to attend at the
commission hearing as required by the notice; or

(if) the person has made a representation that the person intends
not to attend at a commission hearing as required by the
attendance notice; and

59  Section 145 (Disclosure of information obtained using surveillance warrant)
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(b) itisin the public interest that the person be compelled to attend
a the hearing to avoid prejudice to the conduct of an
investigation.

(2) For subsection (1)(a)(ii), an arrest warrant may be issued even though

the time stated in the attendance notice for the person to attend has not yet
passed.

(3) In this section—
“representation” includes—

(8 an express or implied representation, whether oral or in writing;
and

(b) arepresentation inferred from conduct; and

(c) arepresentation not intended by its maker to be communicated to
or seen by another person.

169 What arrest warrant authorises

(1) The arrest warrant authorises any authorised commission officer or
police officer (“authorised officer”) to whom it is addressed to enter a
place, using the force reasonably necessary, and to stay for a reasonable
time on the place to apprehend the person subject to the warrant.

(2) The person apprehended—
(b) must be brought immediately before a commission hearing; and

(c) may be detained in custody until excused from attendance at the
hearing by the presiding officer at the hearing.

(3) The Bail Act 1980 applies to a person taken into custody under an
arrest warrant in the same way it applies to a person in custody charged
with an offence.

(4) The arrest warrant may be executed by any authorised officer to
whom it is addressed.

(5) An authorised officer executing the arrest warrant may use the force
that is reasonably necessary, including force to enter premises, to execute
the warrant.

(6) However, before the authorised officer uses force that may cause
damage to a place to gain entry to the place, the authorised officer must, if
reasonably practicable—
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() ask the occupier of the place to alow the authorised officer to
enter the place; and

(b) givethe occupier areasonable opportunity to allow the entry.

170 Provision for overnight detention

Unless the arrest warrant otherwise provides, if the person is required to
be detained overnight, the commission must arrange for the person isto be
provided with accommodation and meals to a standard comparable to that
generally provided to jurors kept together overnight.

171 Person’sliability for noncompliance with attendance notice
unaffected by issue of arrest warrant

The issue of an arrest warrant for the apprehension of a person, or the
apprehension of a person under the arrest warrant, does not relieve the
person from any liability incurred by the person for noncompliance with an
attendance notice.

PART 11—GENERAL

172 Commission officer may use assistance in exercising particular
powers

(2) It is lawful for a commission officer exercising a power under this
Act—

() to seek the assistance of another person (an “assistant”) the
officer reasonably requires for performing a function of the
commission; or

(b) to take onto a place any assistant, equipment, vehicle, animal or
material the officer reasonably requires for exercising the power.
Examples—

1. A commission officer may seek the help of an electrician to install a listening
device under a surveillance warrant.

2. A commission officer may seek the help of atrandator to interpret conversations
and visual images recorded using a surveillance device.
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(2) The commission officer may authorise the assistant—
(a) totake stated action at the place; and

(b) to exercise stated powers the commission officer is authorised to
exercise.

(3) However, the commission officer can not authorise the assistant to
apprehend a person.

(4) The commission officer must, if practicable, tell the assistant—
(a) of the action the assistant is authorised to take; and
(b) of the assistant’s powers under this section.

(5) Subsection (1) applies, in relation to animals, despite any other Act
or law.

173 Protection for assistantsfrom liability

(1) An assistant does not incur civil liability for an act done, or omission
made, honestly and without negligence, while acting as an assistant.

(2) If subsection (1) prevents aliability attaching to an assistant, liability
attaches instead to the State.

174 Commission’s powersgenerally

(1) Without limiting the commission’s specific powers under this or
another Act,%° the commission has power to do all things necessary or
convenient to be done for or in connection with, or reasonably incidental
to, the performance of its functions.

(2) A person who is a member of a relevant office whose services are
seconded to the commission under section 255! retains, and may exercise,
al powers had by the person as a member of the office.

(3) In this section—

“relevant office” means a unit of public administration or an office within
aunit of public administration.

60 See, for example, the Police Powers and Responsibilities Act 2000,
chapter 5 (Controlled operations and controlled activities).

61  Section 255 (Secondment of officers)



s175 127 s177
Crime and Misconduct Act 2001

175 Supplying officer’s details
(2) This section appliesif acommission officer—

() searches a place under a warrant, other than a covert search
warrant, under this chapter; or

(b) seizes any property, other than under a covert search warrant,
under this chapter.

(2) The officer must, as soon as is reasonably practicable, inform the
person the subject of the power of the following—

(@) thefact that the officer is a commission officer;
(b) the officer's name;
(c) if the officer isapolice officer, his or her rank and station.

(3) If the officer is not a police officer in uniform, the officer must also
produce for inspection his or her identity card.

(4) If 2 or more officers are searching a place, only the officer in charge
of the search is required to comply with subsections (2) and (3), unless a
person asks another officer for the information.

CHAPTER 4—HEARINGSAND DECIDING CLAIMS
OF PRIVILEGE AND EXCUSE

PART 1—PROCEEDINGS

176 Commission may hold hearings

(1) The commission may authorise the holding of ahearing in relation to
any matter relevant to the performance of its functions.

(2) Subsection (1) does not authorise the commission to hold a hearing
for a confiscation related investigation.

177 Whether hearingsareto be open or closed
(1) Generally, ahearing is not open to the public.
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(2) However—

(&) for ahearing for acrime investigation, the commission may open
the hearing to the public (“ public hearing”) if it—

(i) considers opening the hearing will make the investigation to
which the hearing relates more effective and would not be
unfair to a person or contrary to the public interest; and

(i1) approvesthat the hearing be a public hearing; or

(b) for ahearing other than for a crime investigation, the commission
may open the hearing to the public if it considers—

(i) closing the hearing to the public would be unfair to a person
or contrary to the public interest; and

(it) approves that the hearing be a public hearing.

(3) A decision about whether a hearing should be a public hearing must
not be delegated.

(4) If the commission decides to open a hearing to the public, the
presiding officer for the hearing may close the hearing for a particular
purpose.

178 Who must conduct hearings
(1) The chairperson must conduct a public hearing.

(2) If, for any reason, the chairperson is unable to conduct a public
hearing, the Governor in Council must appoint a person qualified to be the
chairperson to conduct the public hearing.

(3) A closed hearing may be conducted by any of the following as
decided by the chairperson—

(@) thechairperson;
(b) an assistant commissioner;
(c) another person qualified for appointment as the chairperson.

(4) If, under subsection (2), the Governor in Council appoints a person to
conduct a public hearing—

(@) the person appointed to conduct the hearing is aso the acting
chairperson for the period stated in the instrument of the person’s
appointment; and
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(b) the chairperson must stand down for that period.

(5) The chairperson is entitted to be paid full remuneration and
allowances for the period the chairperson stands down.

(6) The acting chairperson is entitled to the remuneration decided by the
Governor in Council.

(7) Sections 227 and 2282 do not apply to the appointment under
subsection (2) of a person to act as the chairperson.

179 Who may be present at closed hearings

(1) The presiding officer conducting a closed hearing may give a
direction about who may be present at the hearing.

(2) A person must not knowingly contravene a direction under
subsection (1).

Maximum penalty—85 penalty units or 1 year’s imprisonment.
(3) In this section—
“hearing” includes part of a hearing.

180 Conduct of hearings
(1) When conducting a hearing, the presiding officer—

(@ must act quickly, and with as little formality and technicality, as
is consistent with a fair and proper consideration of the issues
before the presiding officer; and

(b) isnot bound by the rules of evidence; and

(c) may inform himself or herself of anything in the way he or she
considers appropriate; and

(d) may decide the procedures to be followed for the hearing.

(2) The presiding officer or a person nominated by the presiding officer
for the purpose may administer an oath, or take a statutory declaration,
required by the presiding officer.

(3) The presiding officer may, by order, prohibit the publication of—

62  Sections 227 (Advertising and nominations for appointment) and 228 (Consultation
before nominating persons for appoi ntment)
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(8 an answer given, or document or thing produced, a a
commission hearing or anything about the answer, document or
thing; or

(b) information that might enable the existence or identity of a
person who is about to give or has given evidence before the
commission at a hearing to be ascertained.

(4) The presiding officer is taken, for the purposes of the hearing, to be
the commission.

181 Legal representation and examination

(1) A witness at a commission hearing may be legally represented at the
hearing.

(2) A witness may be examined, cross-examined or re-examined on any
matter the presiding officer considers relevant by—

(a) the presiding officer; or

(b) counsdl assisting the commission at the hearing; or
(c) aperson authorised by the presiding officer; or

(d) alawyer representing the witness.

(3) The presiding officer may allow a person who is not giving sworn
evidence a the hearing to be legally represented at the hearing if the
presiding officer considers there are special circumstances.

182 Right to interpreter

(1) This section appliesif the presiding officer at a commission hearing
reasonably suspects a witness is unable, because of inadequate knowledge
of the English language or a physical disability, to understand what is being
said or to speak with reasonable fluency in English.

(2) Before the witness is questioned, the presiding officer must arrange
for the presence of an interpreter and delay the questioning until the
interpreter is present.
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PART 2—REFUSALSAND CLAIMS OF PRIVILEGE
AND REASONABLE EXCUSE

Division 1—Refusal to be sworn

183 Refusal to take oath

A person attending at a commission hearing to give sworn evidence must
not fail to take an oath when required by the presiding officer.

Maximum penalty—a85 penalty units or 1 year’'s imprisonment.
Divison 2—Refusal to produce
Subdivision 1—Crime investigations

184 Application of subdiv 1
This subdivision applies only in the context of a crime investigation.

185 Refusal to produce—claim of reasonable excuse

(1) A person required to produce a stated document or thing at a
commission hearing under an attendance notice must—

(@ in al cases, bring the document or thing to the hearing if the
document or thing isin the person’s possession; and

(b) produce the document or thing at the hearing, unless the person
has a reasonabl e excuse.

Maximum penalty—a85 penalty units or 1 year’'s imprisonment.

(2) A claim of privilege, other than legal professional privilege, is not a
reasonable excuse for subsection (1)(b).
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Note—

A refusal to produce a document or thing under a claim of legal professional privilege
is considered under section 194.63

(3) A claim of legal professional privilege is not a reasonable excuse for
subsection (1)(b) if—

(@) the person has authority to waive the privilege and waivesit; or
(b) the privilege iswaived by a person having authority to waive it.

(4) The presiding officer must decide a clam of reasonable excuse
mentioned in subsection (1)(b) under section 194.

(5) Subsection (6) appliesif the person—

(a) at the hearing, refuses to produce the document or thing on the
ground that legal professional privilege attaches to the document
or thing; and

(b) bhasno authority to waive the privilege.
(6) The person must, if required by the presiding officer—

(@) tell the presiding officer the name and address of the person
entitled to waive the privilege; and

(b) sea the document or thing and, at the hearing, give it to the
commission for safe keeping.

Maximum penalty—a85 penalty units or 1 year’s imprisonment.
(7) The commission must—

(@) give the person a receipt for the sealed document or thing (the
“sealed evidence’); and

(b) placeit in safe custody at the commission’s place of business at
the earliest reasonable opportunity.

(8) A person must not open the sealed evidence unless authorised to open
it under thisAct or acourt order.
Maximum penalty—85 penalty units or 1 year’s imprisonment.

(9) The commission must return the sealed evidence to the person who
gave it to the commission if the commission has not, within 3 months after
the day on which the sealed evidence was given to the commission, given

63  Section 194 (Presiding officer to decide whether refusal to answer questions or
produce documents or things is justified)
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the person entitled to waive the privilege a notice to attend a hearing and to
produce the sealed evidence.

186 Return of sealed documentsor thingsfor decision on claim of
privilege at hearing

() 1f—

(@) aperson has given to a commission officer under section 78% a
sealed document or thing (the “ sealed evidence”); and

(b) the commission has given the person a notice to attend a hearing
to produce the sealed evidence,

the commission must return the sealed evidence to the person at the hearing
before the person is required at the hearing to produce the sealed evidence.

(2) 1f—

(@) a person has given the commission under section 185(6)(b)% a
sealed document or thing (also the “ sealed evidence”); and

(b) the commission has given another person a notice to attend a
hearing to produce the sealed evidence;

the commission must give the sealed evidence to the person attending the
hearing before the person is required at the hearing to produce the sealed
evidence.

Subdivision 2—Misconduct investigations

187 Application of subdiv 2

This subdivision applies only in the context of a misconduct
investigation.

188 Refusal to produce—self-incrimination

(1) This section applies if a person is required to produce a stated
document or thing to an identified commission officer or at a commission

64  Section 78 (Procedure for documents subject to claim of privilege)
65  Section 185 (Refusal to produce—claim of reasonable excuse)
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hearing and the person claims that production of the document or thing
may incriminate the person.

(2) A person required to produce the document or thing to an identified
commission officer under a notice to produce under section 75 or at a
commission hearing under an attendance notice must—

(@ in al cases, bring the document or thing to the commission
officer or to the hearing if the document or thing is in the
person’s possession; and

(b) produce the document or thing to the commission officer or at the
hearing, unless the person has a reasonabl e excuse.

Maximum penalty—a85 penalty units or 1 year’'s imprisonment.

(3) It is not a reasonable excuse for subsection (2)(b) to fail to produce
the document or thing because producing the document or thing might tend
to incriminate the person.

(4) Section 197 does not apply to a document or thing produced under
this section.

Division 3—Refusal to answer

Subdivision 1—Crime investigations

189 Application of subdiv 1
This subdivision applies only in the context of a crime investigation.

190 Refusal to answer question

(1) A witness at acommission hearing must answer a question put to the
person at the hearing by the presiding officer.

Maximum penalty—=85 penalty units or 1 year’s imprisonment.
(2) The person is not entitled—
(8 toremainsilent; or

(b) to refuse to answer the question on a ground of privilege, other
than legal professional privilege.
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@) If—

(a) the person refuses to answer a question on the ground the answer
to the question would disclose a communication to which legal
professional privilege attaches; and

(b) the person has no authority to waive the privilege;

the person must, if required by the presiding officer, tell the officer the
name and address of the person to whom or by whom the communication
was made.

Maximum penalty for subsection (3)—85 penalty units or 1 year's
imprisonment.

Subdivision 2—Misconduct investigations

191 Application of subdiv 2

This subdivision applies only in the context of a misconduct
investigation.

192 Refusal to answer question

(1) A witness at acommission hearing must answer a question put to the
person at the hearing by the presiding officer.

Maximum penalty—=85 penalty units or 1 year’s imprisonment.
(2) The person is not entitled—
(8 toremainsilent; or

(b) to refuse to answer the question on a ground of privilege, other
than—

(i) legal professional privilege; or
(if) public interest immunity; or
(iii) parliamentary privilege.

(3) If—

(a) the person refuses to answer a question on the ground the answer
to the question would disclose a communication to which legal
professional privilege attaches; and
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(b) the person has no authority to waive the privilege;

the person must, if required by the presiding officer, tell the officer the
name and address of the person to whom or by whom the communication
was made.

Maximum penalty for subsection (3)—85 penalty units or 1 year's
imprisonment.

Division 4—Deciding claims
Subdivision 1—Crime investigations

193 Application of subdiv 1
This subdivision applies only in the context of a crime investigation.

194 Presiding officer to decide whether refusal to answer questions or
produce documentsor thingsisjustified

(1) This section applies if a person claims to have a reasonable excuse,
including a reasonable excuse based on a claim of legal professional
privilege, for not complying with a requirement made of the person a a
commission hearing—

() toanswer aquestion put to the person; or

(b) to produce a document or thing that the person was required to
produce.

(1A) The presiding officer must decide whether or not there is a
reasonable excuse.

(1B) The presiding officer must decide, after hearing the person’s
submissions—

(@) that the requirement will not be insisted on; or
(b) that the officer is not satisfied the person has areasonable excuse.

(2) If the presiding officer decides, after hearing the person’s
submissions, that the person has a reasonable excuse based on a claim of
privilege against self-incrimination for not complying with the
requirement—
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(a) the presiding officer may require the person to comply with the
requirement; and

(b) section 197% appliesin relation to the answer, document or thing
given or produced.

(3) If the presiding officer decides the person did not have a reasonable
excuse for not complying with the requirement, the presiding officer
must—

() givethe person reasons for the decision; and

(b) require the person to answer the question, or to produce the
document or thing as required by the attendance notice, subject
to the person’s right of appeal under section 195;57 and

(c) advise the person that the person may appeal the presiding
officer’s decision to the Supreme Court within the time allowed
under section 195.

Note—

A refusal to comply with the requirement to answer the question or produce the
document or thing is an offence against section 185 or 192.68

(4) 1f—

(@) the person is required to produce a document or thing under
subsection (3); and

(b) the person informs the presiding officer that the person wishesto
appeal or consider an appeal under section 195;

the person must immediately seal the document or thing and give it to the
commission for safekeeping.

Maximum penalty—a85 penalty units or 1 year’s imprisonment.
(5) The commission must—

() give the person a receipt for the sealed document or thing (the
“sealed evidence’); and

66 Section 197 (Restriction on use of privileged answers, documents, things or
statements disclosed or produced under compulsion)

67  Section 195 (Appealsto Supreme Court)

68  Section 185 (Refusal to produce—claim of reasonable excuse) or 192 (Refusal to
answer question)
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(b) placeit in safe custody at the commission’s place of business at
the earliest reasonable opportunity.

(6) A person must not open the sealed evidence unless authorised to open
it under thisAct or acourt order.

Maximum penalty—a85 penalty units or 1 year’'s imprisonment.

(7) If the person fails to apply for leave to appeal within the time allowed
under section 195, or leave to appeal is refused under that section, the
commission may access the sealed evidence.

195 Appealsto Supreme Court

(1) A person may appeal against a decision of a presiding officer given
under section 194(3)(b) if—

(@) the person applies for leave to appea the decision within 7 court
days after the person is given the presiding officer’s reasons for
decision; and

(b) the Supreme Court grants leave to appeal.

(2) The Supreme Court may grant leave to appea only if the court is
satisfied—

(@) if the appeal relates to a document or thing—the document or

thing has been given to the commission and placed in safe
custody; and

(b) inal cases—the appea has a significant prospect of success or
there is some important question of law involved.

(3) An application for leave to appeal must state the grounds of the
application.

(4) The Supreme Court must deal with an application for leave to appeal
and the appeal expeditiously.

(5) On hearing the appeal, the Supreme Court may make an order—
(@) affirming the presiding officer’s decision; or
(b) setting aside the presiding officer’s decision.

(6) If the court affirms the presiding officer’s decision about a document
or thing, the commission may access the document or thing.
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(7) If the court sets aside the decision about a document or thing, the
court must make an order directing that the document or thing be delivered
to the person.

(8) A person may appeal only once under subsection (1) in relation to a
particular reasonable excuse claimed by the person for not answering a
guestion or producing a document or thing at a commission hearing.

(9) An application for leave to appeal, and an appeal, under this section
are to be heard in closed court.

Subdivision 1A—Confiscation related investigations

195A Application of subdiv 1A

This subdivision applies only in the context of a confiscation related
investigation.

195B Supreme Court to decide claim of privilege

(1) This section applies if a person makes a claim of privilege under
section 74A% in relation to a document or thing.

(2) The chairperson or the person making the clam of privilege may
apply to a Supreme Court judge to decide whether the claim is established
and, if established, whether it isto be upheld.

(3) The burden of proof on the application is on the person who seeks to
withhold the document or thing or to prevent the exercise of authority.

(4) The judge must consider submissions and decide whether the claim
is established.

(5) If the judge decides that the claim is established on a ground of
public interest immunity, the judge may order the person to produce the
document or thing to the commission if the judge decides that, on balance,
the public interest is better served by producing the document or thing.

(6) If the judge decides that the claim is established on a ground of
confidentiality, the judge must order the person to produce the document or
thing to the commission unless the judge decides that to produce the
document or thing would be against the public interest.

69  Section 74A (Notice to produce for confiscation related investigation)
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(7) If the judge decides that the claim is established on a ground of
self-incrimination, the judge must order the person to produce the
document or thing to the commission.

(8) Costs of an application made in relation to a claim of privilege areto
be borne by the commission, unless otherwise ordered by the judge on the
ground that the claim is frivolous or vexatious.

Subdivision 2—Misconduct investigations

196 Supreme Court to decide claim of privilege

(1) This section applies if a person makes a claim of privilege under
section 73, 75, 94 or 1117 in relation to information or a document or thing
or under section 1927t in relation to arefusal to answer a question.

(2) The chairperson or the person making the claim of privilege may
apply to a Supreme Court judge to decide whether the claim is established
and, if established, whether it is to be upheld.

(3) The burden of proof on the application is on the person who seeks to
withhold the information, document or thing or to prevent the exercise of
authority.

(4) The judge must consider submissions and decide whether the claim
is established.

(5) If the judge decides that the claim is established on a ground of
public interest immunity, the judge may order the person to give the
information or produce the document or thing to the commission if the
judge decides that, on balance, the public interest is better served by giving
the information or producing the document or thing.

(6) If the judge decides that the claim is established on a ground of
confidentiality, the judge must order the person to give the information or
produce the document or thing to the commission unless the judge decides
that to give the information or produce the document or thing would be
against the public interest.

70  Section 73 (Power to enter etc.), 75 (Notice to discover information), 94 (Limitation
on search warrant powers for misconduct investigations) or 111 (Genera power to
seize evidence—misconduct investigation)

71 Section 192 (Refusal to answer question)
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(7) Costs of an application made in relation to a claim of privilege areto
be borne by the commission, unless otherwise ordered by the judge on the
ground that the claim is frivolous or vexatious.

Division 5—Restrictions on use

197 Restriction on use of privileged answer s, documents, things or
statements disclosed or produced under compulsion

(1) This section appliesif—

(@) before answering a question put to the person by the commission
or a commission officer or producing a document or thing or a
written statement of information to the commission or a
commission officer, the person claims that answering the
guestion or producing the document, thing or statement might
tend to incriminate the person; and

(b) apart from this Act, the person would not be required to answer
the question or produce the document, thing or statement in a
proceeding if the person claimed the answer or production would
tend to incriminate the person; and

(c) the person is required to answer the question or produce the
document, thing or statement.

(2) The answer, document, thing or statement given or produced is not
admissible in evidence against the person in any civil, crimina or
administrative proceeding.

(3) However, the answer, document, thing or statement is admissiblein a
civil, criminal or administrative proceeding—

(& with the person’s consent; or
(b) if the proceeding is about—

(i) the falsity or misleading nature of the answer, document,
thing or statement; or

(if) an offence against thisAct; or
(iii) acontempt of a person conducting the hearing.

(4) Also, the document is admissible in a civil proceeding about a right
or liability conferred or imposed by the document.
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(5) In a commission hearing, the presiding officer may order that all
answers or a class of answer given by a person or that all documents or
things or a class of document or thing produced by a person is to be
regarded as having been given or produced on objection by the person.

(6) If the presiding officer makes an order under subsection (5), the
person is taken to have objected to the giving of each answer, or to the
producing of each document or thing, the subject of the order.

PART 3—CONTEMPT

198 Contempt of person conducting commission hearing

(1) A person is in contempt of the presiding officer conducting a
commission hearing if the person—

(@) insults the member while the member is conducting the hearing;
or

(b) deliberately interrupts the hearing; or
(c) at the hearing, contravenes a provision of this Act relating to the
hearing; or

(d) creates or continues or joins in creating or continuing, a
disturbance in or near a place where the presiding officer is
conducting the hearing; or

(e) doesanything at the hearing or otherwise that would be contempt
of court if the presiding officer were ajudge acting judicially.

(2) The presiding officer may order that a person who under
subsection (1) is in contempt of the commission at a hearing be excluded
from the place where the hearing is being conducted.

(3) A commission officer, acting under the presiding officer’s order, may,
using necessary and reasonable help and force, exclude the person from the
place.

199 Punishment of contempt

(1) A person’'s contempt of the presiding officer conducting a
commission hearing may be punished under this section.
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(2) The presiding officer may certify the contempt in writing to the
Supreme Court (the “ court™).

(3) For subsection (2), it is enough for the presiding officer to be satisfied
that there is evidence of contempt.

(4) The presiding officer may issue awarrant directed to a police officer
or al police officers for the apprehension of the person to be brought before
the Supreme Court to be dealt with according to law.

(5) The Bail Act 1980 applies to the proceeding for the contempt started
by the certification in the same way it appliesto a charge of an offence.

(6) The court must inquire into the alleged contempt.
(7) The court must hear—

() witnesses and evidence that may be produced against or for the
person whose contempt was certified; and

(b) any statement given by the person in defence.

(8) If the court is satisfied the person has committed the contempt, the
court may punish the person as if the person had committed the contempt
in relation to proceedingsin the court.

(9) The Uniform Civil Procedure Rules 1999 apply to the court’'s
investigation, hearing and power to punish, with necessary changes.

(10) The presiding officer’s certificate of contempt is evidence of the
matters contained in the certificate.

(11) The person is not excused from attending before a commission
hearing in obedience to an attendance notice only because the person is
punished or liable to punishment under this section for contempt of the
presiding officer.

200 Conduct that iscontempt and offence

(1) If conduct of an offender is both contempt of the presiding officer
conducting a commission hearing and an offence, the offender may be
proceeded against for the contempt or for the offence, but the offender is
not liable to be punished twice for the same conduct.

(2) In this section—

“offender” means a person guilty, or aleged to be guilty, of contempt of
the presiding officer conducting a commission hearing.
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PART 4—GENERAL

201 Commission must give evidenceto defence unless court
certifies otherwise

(1) This section applies if a person is charged with an offence before a
court and anything stated at, or a document or thing produced at, a
commission hearing (the “evidence”) is relevant evidence for the defence
against the charge.

(2) On being asked by the defendant or the defendant’s lawyer, the
commission must give the evidence to the defendant or the defendant’s
lawyer unless the court makes an order under subsection (4).

(3) A request under subsection (2) may generally identify evidence to be
given to the defendant or defendant’s lawyer.

(4) On application by an authorised commission officer, the court must
order that the evidence not be given to the defendant or defendant’s lawyer
if the court considers that it would be unfair to a person or contrary to the
public interest to do so.

(5) Evidence given to a defendant or a defendant’s lawyer under
subsection (2) may be used only for the defence to the charge.

(6) A person who uses the evidence as permitted under subsection (5)
does not contravene section 202.

202 Publication of names, evidence etc.

(1) A person must not, without the commission’s written consent or
contrary to the commission’s order, publish—

(@ an answer given, or document or thing produced, at a
commission hearing, or anything about the answer, document or
thing; or

(b) information that might enable the existence or identity of a
person who is about to give or has given evidence before the
commission (“witness’) at a hearing to be ascertained.

Maximum penalty—85 penalty units or 1 year’s imprisonment.

(2) A person does not contravene subsection (1) if any of the following
applies to the publication—
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(a) the answer given, or document or thing produced, was given or
produced at a public hearing and the publication is not contrary
to the commission’s order;

(b) the witness appeared at a public hearing and the publication is
not contrary to the commission’s order;

(c) thepublication is made—

(i) for the purpose of defending a charge of an offence and is
relevant to the defence; and

(i) to a person charged with the offence or a lawyer
representing a person charged with the offence;

(d) the publication is made for the purpose of making a submission
to the parliamentary committee about the conduct of the
commission’s investigation;

(e) the publication is made for the purposes of a disciplinary charge
or to start a prosecution for an offence.

(3) Also, a person does not contravene subsection (1)(b) if—

(@) the person is the witness, or the publication is made with the
witness'simplied or express consent; or

(b) the information mentioned in the provision has been generally
made known by the witness or by the commission.

(4) The commission may apply to a Supreme Court judge for an order
prohibiting a publication mentioned in subsection (2)(e).
(5) In this section—

“publish” includes publish to a single person, whether the publication is
made orally or in writing.

203 Protection of members, legal representatives and witnesses

(1) The presiding officer of a commission hearing has, in the
performance of the presiding officer’s duties for the hearing, the same
protection and immunity as a Supreme Court judge.

(2) A lawyer or other person when appearing for someone at a
commission hearing has the same protection and immunity as a barrister
appearing for a party in a proceeding in the Supreme Court.
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(3) A person required to attend or appearing at a commission hearing as
a witness has the same protection as a witness in a proceeding in the
Supreme Court.

(4) No crimina or civil liability, other than liability under this Act,
attaches to a person for compliance, or purported compliance in good faith,
with a requirement made under thisAct.

(5) In particular, if aperson produces a document or thing under a notice
to discover or a notice to produce, no civil liability attaches to the person
for producing the document or thing, whether the liability would arise
under a contract or otherwise.

204 Allowancesfor witness

(1) A person attending a commission hearing under an attendance notice,
or otherwise as awitness at the request of the commission, is entitled to be
paid the allowances and expenses that would be payable to the person if the
person were appearing as awitness in a hearing before a Magistrates Court.

(2) The allowances and expenses are payable by the commission.

205 Legal assistance for crimeinvestigations
(1) This section applies to a person who—

(@) has been given a notice to attend a commission hearing for a
crime investigation; or

(b) wishes to appeal, or has appealed, to the Supreme Court under
section 19572 against a decision of the presiding officer at a
hearing for a crime investigation.

(2) The person may apply to the Attorney-Genera for financial help to
enable the person to obtain legal servicesin connection with the hearing or

appeal.

(3) The Attorney-Generad may approve the financial help if the
Attorney-General considers—

(8 aperson may suffer substantial hardship if help is not given; or
(b) inthe particular circumstances, help should be given.

72 Section 195 (Appealsto Supreme Court)
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(4) The Attorney-General may decide the level of financial help and the
conditions on which it isto be provided.

(5) The cost of the financial help must be met by the commission.

CHAPTER 5—OFFENCES

206 Application of Criminal Code

(1) The Criminal Code, sections 120, 123, 123A, 124, 125, 126, 127,
128, 129 and 130 (“identified provisions’) apply, with necessary
changes, to commission hearings under thisAct.

(2) Without limiting subsection (1), for applying the identified
provisions to a commission hearing—
(8 thehearingisajudicia proceeding; and
(b) the presiding officer conducting the hearing is the holder of a
judicial office; and
(c) areference to judicial capacity is a reference to capacity as a
presiding officer conducting a hearing; and

(d) a reference to the giving or withholding of testimony is a
reference to the giving or withholding of information; and

(e) areferenceto awitnessisareference to a person from whom the
presiding officer conducting the hearing may obtain
information; and

(f) areferenceto being required or used in evidenceis areference to
being required or used for the obtaining of information; and

(g) a reference to being summoned to attend as a witness is a
reference to being asked or required to attend to give
information; and

73 The Crimina Code, sections 120 (Judicial corruption), 123 (Perjury),
123A (Perjury—contradictory  statements), 124 (Punishment of perjury),
125 (Evidence on charge of perjury), 126 (Fabricating evidence), 127 (Corruption of
witnesses), 128 (Deceiving witnesses), 129 (Destroying evidence) and
130 (Preventing witnesses from attending)
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(h) areference to a tribuna is a reference to the presiding officer
conducting the hearing.

207 Pretending to be a commission officer
A person must not pretend to be a commission officer.
Maximum penalty—a85 penalty units or 1 year’'s imprisonment.

208 Abuse of officein commission

(1) A commission officer who corruptly asks for, receives or obtains, or
agrees or attempts to receive or obtain, property or a benefit of any kind
with a view to the officer neglecting his or her duty, or being influenced in
the discharge of hisor her duty commits a crime.

Maximum penalty—595 penalty units or 7 years imprisonment.

(2) A commission officer who uses or takes advantage of his or her office
to improperly gain benefit or advantage for himself or herself or someone
else or to facilitate the commission of an offence commits a crime.

Maximum penalty—595 penalty units or 7 years imprisonment.

(3) A person contravening subsection (1) or (2) can not be arrested
without warrant.

209 Bribery of commission officer

(1) A person who corruptly gives to, confers on, or procures for, a
commission officer property or a benefit of any kind, or promises to do so,
with aview to—

(&) the officer neglecting the officer’s duty; or
(b) influencing the officer in the discharge of the officer’s duty; or

(c) the officer using or taking advantage of his or her office to
facilitate the commission of an offence;

commitsacrime.
Maximum penalty—595 penalty units or 7 years imprisonment.

(2) A person contravening subsection (1) can not be arrested without
warrant.
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210 Obstruction or delay of commission procedures

A person who, with intent to obstruct or delay the performance of a
function by the commission or the exercise of a power by a commission
officer—

(a) fabricates any relevant record or thing; or

(b) destroysor altersany relevant record or thing; or

(c) sendsany relevant record or thing out of the State;
commits a misdemeanour.
Maximum penalty—255 penalty units or 3 years imprisonment.

211 Injury or detriment to witness

A person who injures or threatens to injure, or causes or threatens to
cause detriment of any kind, to another person because—

(@) the person, or someone €else, appeared as a witness before the
commission; or

(b) the person, or someone else, gave, or is to give, evidence before
the commission; or

(c) the person, or someone else, complied with, or is about to
comply with, anotice under section 75;74

commits a misdemeanour.
Maximum penalty—255 penalty units or 3 years imprisonment.

212 Offence of victimisation
A person must not—

(@ preudice, or threaten to prejudice, the safety or career of any
person; or

(b) intimidate or harass, or threaten to intimidate or harass, any
person; or

(c) doanactthatis, orislikely to be, to the detriment of any person;

74 Section 75 (Notice to discover information)
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because the person mentioned in paragraph (a), (b) or (c), or someone else,
gave evidence to, or helped, the commission in the performance of its
functions.

Maximum penalty—385 penalty units.

213 Secrecy
(1) Thissection applies to a person who is or was—
(@) arelevant official; or
(b) amember of the reference committee; or

(c) apersonto whom information is given either by the commission
or by a person mentioned in paragraph (&) or (b) on the
understanding, express or implied, that the information is
confidential.

(2) A person must not make arecord of, or wilfully disclose, information
that has come to the person’s knowledge because the person is or was a
person to whom this section applies.

Maximum penalty—a85 penalty units or 1 year’s imprisonment.
(3) However, a person does not contravene subsection (2) if—
(@ inthe case of arecord—

(i) therecord is made for the purposes of the commission, this
Act, the parliamentary committee, the parliamentary
commissioner or an investigation of an alleged
contravention of this section; or

(ii) themaking of the record was lawful under arepealed Act; or
(b) inthe case of adisclosure—
(i) thedisclosureis made—

(A) for the purposes of the commission, this Act, the
parliamentary =~ committee, the  parliamentary
commissioner or an investigation of an aleged
contravention of this section; or
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(B) a the direction of the parliamentary commissioner
under chapter 6, part 4;7 or

(i) thedisclosure was lawful under arepealed Act; or

(c) in the case of a record or a disclosure—the information was
publicly available.

(4) A person may not be required to produce in any court a document
that has come into the person’s possession, or to disclose to any court a
matter or thing that has come to the person’s notice, because the person is
or was a person to whom this section applies, unless—

(@ the commission, or a commissioner in the commissioner's
official capacity, is aparty to the relevant proceeding; or

(b) itisnecessary to produce the document or disclose the matter or
thing—

(i) togiveeffect tothisAct; or
(if) for aprosecution started as aresult of an investigation.
(5) In this section—

“court” includes atribunal, authority or person having power to require the
production of documents or the answering of questions.

“produce’ includes permit access to.
“relevant official” means a person who is or was one of the following—
(& acommission officer;
(b) amember of the parliamentary committee;
(c) the parliamentary commissioner;
(d) an officer of the parliamentary service;

(e) a person appointed, engaged or assigned to help the
parliamentary committee or the parliamentary commissioner;

(f) the public interest monitor;

(g) a person mentioned in section 132 of the repealed Criminal
Justice Act 1989;

75 Chapter 6 (Administration), part 4 (Parliamentary crime and misconduct
commissioner)
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(h) aperson to whom section 126 of the repealed Crime Commission
Act 1997 applied.

“repealed Act” means—
(@) repealed Criminal Justice Act 1989;
(b) repealed Crime Commission Act 1997.

214 Unauthorised publication of commission reports

A person must not publish or give a commission report to which
section 6976 applies to anyone unless—

(@ the report has been published by order of the Legidative
Assembly or is taken to have been so published; or

(b) itspublication is otherwise authorised under thisAct.
Maximum penalty—=85 penalty units or 1 year’s imprisonment.

215 Resisting exercise of powers

A person must not wilfully obstruct a commission officer in the exercise
of apower conferred on the officer by thisAct.

Maximum penalty—a85 penalty units or 1 year’'s imprisonment.

216 Frivolousor vexatious complaint

(1) The commission may give notice to a person that a complaint about,
or information or matter (also a“complaint™) involving, misconduct made
by the person to the commission will not be investigated or further
investigated by the commission because it appears—

(&) to concern frivolous matter; or
(b) to have been given or made vexatioudly.

(2) The notice must advise the person that if the person again makes the
same or substantially the same complaint to the commission the person
commits an offence punishable by a fine of 85 penalty units or 1 year's
imprisonment or both.

76  Section 69 (Commission reports to be tabled)
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(3) A person who, after receiving the notice mentioned in subsection (2),
again makes the same or substantially the same complaint to the
commission commits an offence.

Maximum penalty—a85 penalty units or 1 year’s imprisonment.

(4) It is a defence to prove that the complaint did not concern frivolous
matter and was not given or made vexatiously.

(5) Without limiting the ways a person may make a complaint to the
commission, a person makes a complaint to the commission if the person
makes the complaint to an entity that is under an obligation to refer the
complaint to the commission.

(6) In this section—

“make’, a complaint to the commission, includes cause a complaint to be
referred to the commission.

217 False or miseading statements

(1) A person must not state anything to the commission the person
knows s false or misleading in amaterial particular.

Maximum penalty—a85 penalty units or 1 year’'s imprisonment.

(2) It is enough for a complaint for an offence against subsection (1) to
state the statement made was ‘fase or misleading’ to the person’'s
knowledge, without specifying which.

(3) A court may order that a person who contravenes subsection (1) must
pay an amount of compensation to the commission, whether or not the
court also imposes a penalty for the contravention.

(4) The amount of the compensation must be a reasonable amount for
the cost of any investigation made or other action taken by the commission
because of the false statement.

(5) Without limiting the ways a person may state a thing to the
commission, a person states a thing to the commission if the person states
the thing to an entity that is under an obligation to advise the commission
of the thing, whether or not the person intended that the commission be
advised of the statement.
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218 False or misleading documents

(1) A person must not give the commission a document containing
information the person knows isfalse or misleading in amaterial particular.

Maximum penalty—a85 penalty units or 1 year’s imprisonment.

(2) Subsection (1) does not apply to a person if the person, when giving
the document—

(a) tellsthe commission, to the best of the person’s ability, how it is
false or misleading; and

(b) if the person has, or can reasonably obtain, the correct
information, gives the correct information.

(3) It is enough for a complaint for an offence against subsection (1) to
state the document was ‘false or misleading’ to the person’s knowledge,
without specifying which.

(4) A court may order that a person who contravenes subsection (1) must
pay an amount of compensation to the commission, whether or not the
court also imposes a penalty for the contravention.

(5) The amount of the compensation must be a reasonable amount for
the cost of any investigation made or other action taken by the commission
because of the false document.

(6) Without limiting the ways a person may give a document to the
commission, a person gives a document to the commission if the person
gives the document to an entity that is under an obligation to give the
document to the commission, whether or not the person intended that the
document be given to the commission.

(7) In this section—

“give’, adocument to the commission, includes cause the document to be
given to the commission.

219 Proceedingsfor an offence

(1) Subject to subsection (2), aproceeding for an offence against this Act
must be taken in a summary way under the Justices Act 1886 within the
later of the following—

(&) 1 year after the offence is committed,;



s219 155 s219
Crime and Misconduct Act 2001

(b) 6 months after the commission of the offence comes to the
complainant’'s knowledge, but within 2 years after the
commission of the offence.

(2) A proceeding for an indictable offence may, at the election of the
prosecution, be taken—

(@ by way of summary proceedings under subsection (1); or
(b) onindictment.

(3) A proceeding against a person for an indictable offence must be
before amagistrateif it is a proceeding—

(@ for the summary conviction of the person; or
(b) for an examination of witnessesin relation to the charge.

(4) If aproceeding for an indictable offence is brought before a justice
who is not a magistrate, jurisdiction is limited to taking or making a
procedural action or order within the meaning of the Justices of the Peace
and Commissioners for Declarations Act 1991.

(5) If—

(@) aperson charged with an indictable offence asks at the start of a
summary proceeding for the offence that the charge be
prosecuted on indictment; or

(b) the magistrate hearing acharge of an indictable offence considers
the charge should be prosecuted on indictment;

the magistrate—
(c) must not decide the charge as a summary offence; and
(d) must proceed by way of acommittal proceeding.
(6) If amagistrate acts under subsection (5)—

(@ any plea of the person charged, made at the start of the
proceeding, must be disregarded; and

(b) any evidence brought in the proceeding before the magistrate
decided to act under subsection (5) is taken to be evidence in the
proceeding for the committal of the person for tria or
sentence; and
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(c) before committing the person for trial or sentence, the magistrate
must make a statement to the person under the Justices Act 1886,
section 104(2)(b).”

(7) The maximum penalty that may be imposed on a summary
conviction of an indictable offence is 85 penaty units or 1 year's
imprisonment.

CHAPTER 6—ADMINISTRATION

PART 1—CRIME AND MISCONDUCT COMMISSION

Division 1—Establishment of Crime and Misconduct Commission

220 Establishment

The bodies corporate known as the Criminal Justice Commission
(established under the repealed Criminal Justice Act 1989) and the
Queendland Crime Commission (established under the repedled Crime
Commission Act 1997) are merged into a single body corporate and
continued in existence under this Act under the name ‘Crime and
Misconduct Commission’.

221 Commission has common seal etc.

(1) The Crime and Misconduct Commission, as established under this
Act—

(@) hasacommon seal; and
(b) may sue and be sued in its corporate name.

(2) Judicia notice must be taken of the imprint of the commission’s seal
appearing on adocument and the document must be presumed to have been
properly sealed, unless the contrary is proved.

77  Justices Act 1886, section 104 (Proceedings upon an examination of witnesses in
relation to an indictable offence)
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221A Commission isa statutory body

The commission is a statutory body under the Financial Administration
and Audit Act 1997.

222 Excluded matter for CorporationsAct

The commission is declared to be an excluded matter for the
Corporations Act, section 5F,78 in relation to the following provisions of the
Corporations Act—

(8 parts2D.1and 2D.6;
(b) chapters2K and 2L ;
(c) parts5.7,5.7B, 5.9 and 5B.2.7

Division 2—Commissioners

Subdivision 1—Member ship and appointment

223 Membership of the commission
The commission isto consist of the following 5 commissioners—
(@ afull-time commissioner who is the chairperson;
(b) 4 part-time commissioners who are community representatives.

224 Qualifications for appointment asthe chair person

A person isqualified for appointment as the chairperson if the person has
served as, or is qualified for appointment as, a judge of—

(&) the Supreme Court of Queensland; or

78 Corporations Act, section 5F (Corporations legislation does not apply to matters
declared by State or Territory law to be an excluded matter)

79  Corporations Act, parts 2D.1 (Duties and powers) and 2D.6 (Disqualification from
managing corporations), chapters 2K (Charges) and 2L (Debentures),
parts 5.7 (Winding up bodies other than companies), 5.7B (Recovering property or
compensation for the benefit of creditors of insolvent company),
5.9 (Miscellaneous) and 5B.2 (Registrable bodies)
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(b) the Supreme Court of another State; or
(c) theHigh Court of Australia; or
(d) the Federal Court of Australia.

225 Qualificationsfor appointment as a part-time commissioner

A person is qualified for appointment as a part-time commissioner if the
person—

(@) isin actua practice as alawyer and has a demonstrated interest
in civil liberties; or
(b) bhas 1 or more of the following—
(i) qualifications or expertise in—
(A) public sector management and review; or
(B) criminology; or
(C) sociology; or
(D) research related to crime or crime prevention;

(i) community service experience, or experience of community
standards and expectations, relating to public sector officials
and public sector administration.

226 Disqualification as commissioner

An ineligible person can not be appointed as, or continue as, a
commissioner.

227 Advertising and nominationsfor appointment

(1) The Minister must advertise nationally for applications from suitably
qualified persons to be considered for selection as the chairperson.

(2) The Minister must advertise throughout the State for applications
from suitably qualified persons to be considered for selection as part-time
commissioners, other than the commissioner mentioned in section 225(a)g°
(the “civil liberties commissioner™).

80  Section 225 (Qudlifications for appointment as a part-time commissioner)
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(3) The Minister must ask the Bar Association of Queensland and the
Queendland Law Society to each nominate 2 persons having appropriate
qualifications for appointment as the civil liberties commissioner.

(4) Subsections (1), (2) and (3) do not apply to the reappointment of a
person as a commissioner.

228 Consultation before nominating per sonsfor appointment

(1) Before nominating a person for appointment as a commissioner, the
Minister must first consult with—

(@) the parliamentary committee; or

(b) if there is no parliamentary committee at the relevant time, the
Leader of the Opposition and the Leader in the Legidative
Assembly of any other political party represented in the
Assembly by at least 5 members.

(2) If the appointment is as a part-time commissioner, the Minister must
also consult with the chairperson about the proposed appointment.

(3) If the Minister consults the parliamentary committee about a
proposed appointment, the Minister may nominate a person for
appointment as a commissioner only if the nomination is made with the
bipartisan support of the parliamentary committee.

229 Appointment of chairperson

(1) The chairperson is to be appointed on a full-time basis by the
Governor in Council.

(2) The chairperson is to be appointed under this Act, and not under the
Public Service Act 1996.

230 Appointment of part-time commissioners

(1) The part-time commissioners are to be appointed by the Governor in
Council.
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(2) One of the part-time commissioners must have the qualification
mentioned in section 225(a)8! where the applicant has a demonstrated
interest in civil liberties.

(3) The remaining part-time commissioners must have 1 or more of the
qualifications mentioned in section 225(b).

(4) At least 1 of the part-time commissioners must be a woman.

(5) The part-time commissioners are to be appointed under thisAct, and
not under the Public Service Act 1996.

Subdivision 2—Other provisions about appointment

231 Duration of appointment

(1) A commissioner holds office for the term, not longer than 5 years,
stated in the instrument of the commissioner’s appointment.

(2) A commissioner must not hold office in the commission as a
commissioner for more than 5 yearsin total.

(3) Subsection (2) has effect despite the Acts Interpretation Act 1954,
section 25(1)(c).82

232 Termsof appointment

(1) A commissioner is to be paid the remuneration and allowances
decided by the Governor in Council.

(2) To the extent that a commissioner’s terms and conditions are not
provided for by this Act, a commissioner holds office on the terms and
conditions decided by the Governor in Council.

233 Preservation of rights
(1) Thissection appliesif—
(@) aperson isappointed as the chairperson; and

81  Section 225 (Qualifications for appointment as a part-time commissioner)

82  Acts Interpretation Act 1954, section 25 (Powers of appointment imply certain
incidental powers)
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(b) the person resigns the person’s role as a public service officer in
order to accept the appointment.

(2) The person retains and is entitled to al rights that have accrued to the
person because of the person’s employment as a public service officer, or
that would accrue in the future to the person because of that employment,
as if service as the chairperson were a continuation of service as a public
service officer.

(3) At the end of the person’sterm of office or on resignation—

(&) the person is entitled to be appointed to an office in the public
service at asalary level not less than the current salary level of an
office equivalent to the office the person held before being
appointed as the chairperson; and

(b) the person’s service as the chairperson is to be regarded as
service of a like nature in the public service for deciding the
person’s rights as a public service officer.

234 Leave of absence

(1) The commission may grant leave to a commissioner in accordance
with entitlements available to the commissioner under the commissioner’s
conditions of office.

(2) However, only the Minister may grant extended leave to a
COMMISSioner.

(3) In this section—
“extended leave” means—
(@) for the chairperson—Ieave of more than 10 business days; or

(b) for a part-time commissioner—leave of more than 20 business
days.

235 Resignation
A commissioner may resign by signed notice given to the Minister.

236 Termination of appointment

(1) The Governor in Council may terminate the appointment of a
commissioner if the commissioner—
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(8 becomes incapable of satisfactorily performing the duties of
office; or

(b) is absent from 3 consecutive meetings of the commission,
without the commission’s prior leave and without reasonable
excuse.

(2) The Governor in Council must terminate the appointment of the
chairperson if the chairperson engages in paid employment outside the
chairperson’s duties of office without the Minister’s approval.

(3) The Governor may terminate the appointment of acommissioner if—

(@ arecommendation to the Legidative Assembly to terminate the
appointment is made with the bipartisan support of the
parliamentary committee; and

(b) theLegidative Assembly, by resolution, approves the termination
of the appointment.

(4) The office of acommissioner isvacated if the commissioner becomes
an ineligible person.

237 Acting chairperson

(1) The Governor in Council may appoint a person qualified for
appointment as the chairperson to act as the chairperson—

(& during avacancy in the office; or

(b) during any period, or al periods, when the chairperson is absent
from duty or from the State or, for another reason, can not
perform the duties of the office.

(2) Sections 227 and 22883 do not apply to the appointment of a person to
act as the chairperson.

238 Disclosure of interests by commissioners

(1) The commission must keep a register of each commissioner’'s
pecuniary interests and personal or political associations.

(2) Each commissioner must give to the commission and the Minister—

83  Sections 227 (Advertising and nominations for appointment) and 228 (Consultation
before nominating persons for appoi ntment)
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(a8) as soon as practicable after the person’s appointment—a written
summary of the person’s pecuniary interests and personal or
political associations at the time of the person’s appointment; and

(b) within 30 days after any substantial change in the person’s
pecuniary interests or personal or political associations—notice
of the change and an updated written summary of the person’s
pecuniary interests and personal or political associations.

(3) The register kept under subsection (1) must be updated at least once
during each 12 month period of a commissioner’s term of office.

(4) In this section—

“personal or political association”, of a commissioner, means a personal
or political association that might influence the commissioner in the
discharge of the commissioner’s duties.

Division 3—Assistant commissioners and senior officers
Subdivision 1—Appointment

239 Assistant commissioner, crime and assistant commissioner,
misconduct

There is to be an assistant commissioner, crime and an assistant
commissioner, misconduct.

240 Qualificationsfor appointment as an assistant commissioner

A person is qualified for appointment as an assistant commissioner if the
person is qualified to be appointed as the chairperson.

241 Disgualification as an assistant commissioner

Anineligible person can not be appointed as, or continue as, an assistant
COMMISSione.
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242 Advertising and nominations for appointment

(1) The Minister must advertise nationally for applications from suitably
gualified persons to be considered for selection as the assistant
commissioner, crime or the assistant commissioner, misconduct.

(2) Subsection (1) does not apply to the reappointment of a person as an
assistant commissione.

243 Consultation before nominating per sonsfor appointment

Before nominating a person for appointment as an assistant
commissioner, the Minister will consult with the Leader of the Opposition
and the chairperson about the proposed appointment.

244 Appointment of assistant commissioners

(1) The assistant commissioners are to be appointed on a full-time basis
by the Governor in Council.

(2) The assistant commissioners are to be appointed under this Act and
not under the Public Service Act 1996.

245 Senior officers

(1) The commission may employ the senior officers necessary to enable
the commission to perform its functions.

(2) Senior officers are to be employed under this Act and not under the
Public Service Act 1996.

246 Disgualification as a senior officer

An ineligible person can not be appointed as, or continue as, a senior
officer.

Subdivision 2—Other provisions about appointment

247 Duration of appointment

(1) An assistant commissioner or senior officer holds office for the term,
not longer than 5 years, stated in the person’s contract of employment.
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(2) A person appointed as an assistant commissioner or senior officer
may be appointed for afurther term if the commission considers that—

(a) the person’s performance as an assistant commissioner or senior
officer has been of the highest standard; and

(b) the personislikely to continue to contribute at a high standard to
the commission’s performance.

(3) However, an assistant commissioner or senior officer must not hold
office in the commission as an assistant commissioner or senior officer for
more than 8 yearsin total.

(4) Subsection (3) has effect despite the Acts Interpretation Act 1954,
section 25(1)(c).84

(5) In this section—

“senior officer” means a senior officer whose principal duties relate
directly to the performance of the commission’s prevention, crime,
misconduct, research or intelligence functions or the giving of legal
advice to the commission, but does not include a senior officer whose
duties support the commission’s functions.

Examples of senior officers whose duties support the commission’s functions—
1. Anofficer whose principal duties relate to information technology matters.
2. Anofficer whose principal duties relate to financial matters.

3. An officer whose principal duties relate to human resource management
matters.

248 Basisof employment for assistant commissionersor senior officers

(1) Each person appointed as an assistant commissioner or senior officer
must enter into awritten contract of employment with the commission.

(2) The conditions of the person’s contract must be approved by the
Minister.

(3) The person’s conditions of employment are governed by thisAct and
the contract.

(4) The contract of employment must state—

84  Acts Interpretation Act 1954, section 25 (Powers of appointment imply certain
incidental powers)
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(@) subject to section 247, the term, not longer than 5 years, of the
person’s employment; and

(b) the person’sduties; and

(c) that the person must meet any performance standards set by the
chairperson; and

(d) theremuneration to which the person is entitled; and

(e) that the person may resign by signed notice of resignation given
to the chairperson at least 1 month before the notice is to take
effect; and

(f) that the person’s appointment and contract of employment may
be terminated by the chairperson by notice signed by the
chairperson and given to the person at least 1 month before it is
to take effect.

249 Preservation of rights
(2) This section appliesif—

(8) a person is appointed as an assistant commissioner or senior
officer; and

(b) the person resigns the person’s role as a public service officer in
order to accept the appointment.

(2) The person retains and is entitled to all rights that have accrued to the
person because of the person’s employment as a public service officer, or
that would accrue in the future to the person because of that employment,
as if service as an assistant commissioner or senior officer were a
continuation of service as a public service officer.

(3) At the end of the person’s term of office or on resignation—

(a) the person is entitled to be appointed to an office in the public
service at asalary level not less than the current salary level of an
office equivalent to the office the person held before being
appointed as an assistant commissioner or senior officer; and

(b) the person’s service as an assistant commissioner or senior
officer is to be regarded as service of a like nature in the public
service for deciding the person’s rights as a public service officer.
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250 Acting assistant commissioner

(1) The Minister may appoint a person qualified for appointment as the
chairperson to act as an assistant commissioner—

(& during avacancy in the office; or

(b) during any period, or al periods, when an assistant
commissioner is absent from duty or from the State or, for
another reason, can not perform the duties of the office.

(2) Sections 242 and 2438 do not apply to the appointment of a person to
act as an assistant commissioner.

Division 4—Roles of chairperson and assistant commissioners

251 Role of chairperson
(1) The chairperson is the commission’s chief executive officer.

(2) Without limiting the chairperson’s responsibilities, functions or
powers, the chairperson, subject to this Act and the commission, is
responsible for the administration of the commission and the proper
performance of the commission’s functions.

252 Role of assistant commissioner, crime

The assistant commissioner, crime is responsible to the chairperson for
the proper performance of the commission’s crime functions.

253 Role of assistant commissioner, misconduct

The assistant commissioner, misconduct is responsible to the
chairperson for the proper performance of the commission’s misconduct
functions.

85  Sections 242 (Advertising and nominations for appointment) and 243 (Consultation
before nominating persons for appointment)
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Divison 5—Commission staff and agents

254 Commission staff

(1) The commission may employ the staff necessary to enable the
commission to perform its functions.

(2) The staff are to be employed under this Act and not under the Public
Service Act 1996.

(3) The staff are to be paid the remuneration and allowances decided by
the Minister.

(4) Staff employed at or above a level decided by the commission in
consultation with the Minister must be employed under a written contract
of employment with the commission.

(5) Staff employed under a written contract of employment are not
subject to any industrial instrument under the Industrial Relations Act 1999
or any determination or rule of an industrial tribunal.

(6) The staff are subject to the direction and control of the chairperson.

255 Secondment of officers

(1) The chairperson may arrange with the chief executive of a
department, or with another unit of public administration, for the services
of officers or employees of the department or other unit to be made
available (“ seconded”) to the commission.

(2) However, an arrangement under subsection (1) is not effective unless
the Minister and the Minister responsible for the relevant unit of public
administration or, if the relevant unit is the parliamentary service, the
Speaker, approve the arrangement.

(3) An officer or employee seconded to the commission under this
section is subject to the direction and control of the chairperson.

(4) However, if police officers are seconded to the commission, their
efficient deployment is to be the joint responsibility of the chairperson and
the most senior police officer seconded to the commission.

(5) This section does not apply to the establishment of a police task force
or to police officers who are part of a police task force.
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256 Engagement of agents

(1) To meet temporary circumstances, the commission may engage
suitably qualified persons to provide it with services, information or
advice.

(2) A person engaged under subsection (1) is engaged on the terms and
conditions decided by the commission and not under the Public Service
Act 1996.

257 Commission officers

(2) This section applies to commission officers who are employed by the
commission under section 254 or seconded to the commission under
section 255.

(2) The commission may issue directions for the performance of duties
by the commission officers.

(3) A person who is a member of arelevant office and who is seconded
to the commission under section 255 remains a member of the office from
which the person was seconded.

(4) Subsection (3) is subject to subsection (2) and section 255(4).
(5) A person mentioned in subsection (3)—

(a) is entitled to the person’s existing and accruing rights as if
employment as an officer of the commission were a continuation
of employment in the relevant office; and

(b) continues to be required to contribute to any superannuation
scheme to which the person is required to contribute as amember
of the office.

258 Superannuation schemes
(1) The commission may—
(a) establish or amend superannuation schemes; or
(b) joinin establishing or amending superannuation schemes; or
(c) take part in superannuation schemes.

(2) Subsection (1) does not apply to commission officers seconded under
section 255 or engaged under section 256.
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(3) The auditor-general must audit the schemes.

(4) Subsection (3) is subject to the Financial Administration and Audit
Act 1977, part 6.8

Division 6—Performance accountability

259 Budget and performance

(1) For each financial year, the commission must develop, adopt and
submit to the Minister a budget not later than the day the Minister directs.

(2) A budget has no effect until approved by the Minister.

(3) During a financial year the commission may develop, adopt and
submit to the Minister amendments to its budget.

(4) An amendment has no effect until approved by the Minister.
(5) The commission must comply with its budget.

260 Performance

(1) The Minister has a responsibility to ensure that the commission
operates to best practice standards.

(2) To help the Minister discharge that responsibility, the commission
must report to the Minister, when and in the way required by the Minister,
on the efficiency, effectiveness, economy and timeliness of the commission
and its systems and processes, including operational processes.

(3) The report must be accompanied by any financial or other reports the
Minister requires to enable the Minister to assess the efficiency,
effectiveness, economy or timeliness of the commission, including, in
particular, the timeliness with which the commission deas with
complaints.

(4) The commission must comply with a Ministerial request under this
section.

86 Financial Administration and Audit Act 1977, part 6 (Audit of consolidated fund and
public sector entities)
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(5) This section does not require the commission to give the Minister any
details that would, if given, prejudice a current sensitive operation of or
investigation by the commission.

Division 7—Meetings and other business of commission

261 Conduct of business

Subject to this division, the commission may conduct its business,
including its meetings, in the way it considers appropriate.

262 Assistant commissionersto attend meetings

The assistant commissioners may attend commission meetings, but are
not entitled to vote at a meeting.

263 Timesand places of meetings

(1) Commission meetings are to be held at the times and places the
chairperson decides.

(2) However, the chairperson must call a meeting if asked, in writing, to
do so by the Minister or at least the number of commissioners forming a
guorum for the commission.

264 Quorum
(1) A quorum for a commission meeting is any 3 commissioners.

(2) However, if a report is to be presented to the commission for
adoption, the quorum for the meeting is any 4 commissioners.

265 Presiding at meetings

(1) Thechairpersonisto preside at all commission meetings at which the
chairperson is present.

(2) If the chairperson is absent from a commission meeting, the
commissioner chosen by the commissioners present isto preside.
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266 Conduct of meetings

(1) A question at a commission meeting is decided by a mgjority of the
votes of the commissioners present.

(2) Each commissioner present at the meeting has a vote on each
guestion to be decided and, if the votes are equal, the person presiding also
has a casting vote.

(3) A commissioner present at the meeting who abstains from voting is
taken to have voted for the negative.

(4) The commission may hold meetings, or allow commissioners or
assistant commissioners to take part in its meetings, by using any
technology allowing reasonably contemporaneous and continuous
communication between persons taking part in the meeting.

Example of ‘technology allowing reasonably contemporaneous and continuous
communication’—

Teleconferencing.

(5) A person who takes part in a commission meeting under
subsection (4) is taken to be present at the meeting.

(6) A resolution is validly made by the commission, even if it is not
passed at a commission meeting, if—

(@) amagority of the commissioners gives written agreement to the
resolution; and

(b) notice of the resolution is given under procedures approved by
the commission.

267 Disclosure of interests

(1) This section applies to a commissioner (the “interested person”)
if—

() theinterested person has a material personal interest in an issue
being considered, or about to be considered, by the commission;
and

(b) the interest could conflict with the proper performance of the
person’s duties about the consideration of the issue.

(2) As soon as practicable after the relevant facts come to the interested
person’ s knowledge, the person must disclose the nature of the interest to a
commission meeting.
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(3) Unless the commission otherwise directs, the interested person must
not—

() be present when the commission considers the issue; or
(b) take part in adecision of the commission about the issue.

(4) The interested person must not be present when the commission is
considering whether to give adirection under subsection (3).

(5) If there is another person who must, under subsection (2), also
disclose a material personal interest in the issue, the other person must
not—

(@) be present when the commission is considering whether to give a
direction under subsection (3) about the interested person; or

(b) take part in making the decision about giving the direction.
(6) If—

() because of this section, a commissioner is not present at a
commission meeting for considering or deciding an issue, or for
considering or deciding whether to give a direction under
subsection (3); and

(b) therewould be a quorum if the member were present;

the remaining persons present are a quorum of the commission for
considering or deciding the issue, or for considering or deciding whether to
give the direction, at the meeting.

(7) A disclosure under subsection (2) must be recorded in the
commission’ s minutes.

(8) A failure to disclose a material personal interest does not, of itself,
invalidate a commission decision.

(9) In this section—
“material personal interest” means—

(@) adirect or indirect interest relating to the personal affairs of the
commissioner that may have, or be seen to have, a significant
influence on the conduct of the commissioner at the meeting; or

(b) a persona or political association that might influence the
commissioner in the discharge of the commissioner’s duties.
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268 Minutes
(2) The commission must keep—
(& minutes of its meetings,; and
(b) arecord of any resolutions made under section 266(6).87

(2) Subsection (3) applies if a resolution is passed at a commission
meeting by amajority of the commissioners present.

(3) If asked by a commissioner who voted against the passing of the
resolution, the commission must record in the minutes of the meeting that
the commissioner voted against the resolution.

Division 8—Delegations and authorised commission officers

269 Delegation—commission

(1) The commissioners may, by resolution, delegate the commission’s
powers under this or another Act to an appropriately qualified commission
officer.

(2) However, the commission’s powers under the provisions mentioned
in column 1 of the following table may only be delegated to the
commission officer or officers mentioned in column 2 of the table—

Provision Commission officer
section 60 (Commission may give evidence chairperson or assistant
or information to other entities) commissioner
section 50 (Commission may chairperson or assistant
prosecute official misconduct) commissioner
section 62 (Restriction on access) chairperson or assistant

commissioner
section 254 (Commission staff) chairperson
section 256 (Engagement of agents) chairperson
section 257(2) (Commission officers) chairperson

87  Section 266 (Conduct of meetings)
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270 Delegation—chairperson

(1) The chairperson may delegate the chairperson’s powers under this or
another Act, other than under the Police Powers and Responsibilities
Act 2000, section 407,88 to an appropriately qualified commission officer.

(2) However, the chairperson’s powers under section 272 may be
delegated only to an assistant commissioner.

(3) Also, the chairperson’s powers under chapter 38 may be delegated
only with the approval of the commissioners by resolution.

271 Delegation—assistant commissioner

An assistant commissioner may delegate the assistant commissioner’s
powers under thisAct to an appropriately qualified commission officer.

272 Authorised commission officer

(1) The chairperson may authorise an appropriately qualified officer or
employee of the commission to perform the functions of, exercise the
powers of, or for any purpose to be, an authorised commission officer
under a provision of thisAct or another Act.

(2) The chairperson may authorise a police officer who is a member of a
police task force established under section 32% that is undertaking an
investigation in cooperation with the commission to perform the functions
of, exercise the powers of, or for any purpose to be, an authorised
commission officer under a provision of thisAct or another Act.

(3) An authorisation may be given on conditions and may impose
limitations on the exercise of powers.

(4) A reference in a provision of this or another Act to an authorised
commission officer is a reference to a person who is an authorised
commission officer under this section.

88 Police Powers and Responsibilities Act 2000, section 407 (Who may inspect CIJC's
register)

89  Chapter 3 (Powers)

90  Section 32 (Police task forces and other operational agreements)
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273 Commission officer’sidentity card
(1) The chairperson must give each commission officer an identity card.
(2) The identity card must—
(8 contain arecent photo of the officer; and
(b) contain acopy of the commission officer’s signature; and
(c) identify the person as a commission officer under thisAct; and
(d) state an expiry date for the card.

(3) A person who stops being a commission officer must return the
person’s identity card to the chairperson as soon as possible (but within
21 days) after the person stops being a commission officer, unless the
person has a reasonabl e excuse.

Maximum penalty—20 penalty units.

(4) This section does not prevent the giving of asingle identity card to a
person for this Act and other purposes.

(5) In this section—
“commission officer” does not include—

(@ a police officer who is a member of a police task force
established under section 32;°! or

(b) aperson engaged under section 256.92

PART 2—CRIME REFERENCE COMMITTEE

Division 1—Establishment of crime reference committee

274 Establishment
The Crime Reference Committee is established.

91  Section 32 (Police task forces and other operational agreements)
92  Section 256 (Engagement of agents)
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Division 2—Functions and support

275 Functions of reference committee
The reference committee has the following functions—

(@ to refer, as provided under this Act, magor crime to the
commission for investigation;

(b) to coordinate, to the extent the committee considers appropriate,
investigations into major crime conducted by the commission in
cooperation with a police task force or another entity.

276 Commission to give committee administrative support

The commission must give the reference committee reasonable
administrative services and support to enable the committee to perform its
functions.

Division 3—Oversighting role

277 Reference committee may obtain information from commission

(1) The assistant commissioner, crime must keep the reference
committee informed of the general conduct of the assistant commissioner’s
operations in the performance of the commission’s functions in relation to
major crime.

(2) If the reference committee asks the assistant commissioner, crime to
give to it information concerning a matter relating to the commission’s
operations in relation to maor crime, the assistant commissioner must
comply with the request and give the help the reference committee needsto
consider the information.

(3) Information provided to the reference committee is confidential.

Division 4—Provisions about membership

278 Membership of reference committee
(1) The reference committee consists of the following members—
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(a) the assistant commissioner, crime who is the chairperson of the
reference committee;

(b) the chairperson of the commission;
(c) the commissioner of police;

(d) Commissioner for Children and Young People and Child
Guardian;

(e) the chairperson of the national crime authority;

(f) 2 persons appointed by the Governor in Council as community
representatives (each of whom is an “appointed member”), of
whom 1 at least must have a demonstrated interest in civil
libertiesand 1 at least must be afemale.

(2) The Minister must advertise throughout the State for applications
from suitably qualified persons to be considered for selection as
community representatives.

(3) Subsection (2) does not apply to the reappointment of a person as a
community representative.

(4) Before nominating a person to the Governor in Council for
appointment as acommunity representative, the Minister must consult with
the Leader of the Opposition.

(5) Anineligible person or a commission officer can not be appointed, or
continue, as a community representative.

279 Deputy committee member

(1) The chairperson of the commission may appoint as the chairperson’s
deputy for a reference committee meeting another commissioner or the
assistant commissioner, misconduct (“ deputy committee member™).

(2) The commissioner of police may appoint as the commissioner’s
deputy for a reference committee meeting an officer holding rank at least
equal to assistant commissioner (also a“ deputy committee member™).

(3) The commissioner for children and young people may appoint as the
commissioner’s deputy for a reference committee meeting an appropriately
gualified person nominated by the commissioner (also a “deputy
committee member”).

(4) The chairperson of the national crime authority may appoint as the
chairperson’s deputy for a reference committee meeting an appropriately
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qualified person nominated by the chairperson (also a“deputy committee
member”).

(5) A person appointed as a deputy committee member for a reference
committee meeting under this section is, for the purposes of the meeting,
taken to be the committee member for whom the person is deputy.

280 Duration of appointment of appointed member

An appointed member holds office for the term, not longer than 3 years,
stated in the instrument of appointment.

281 Termsof appointment of appointed member
(1) An appointed member is appointed on a part-time basis.

(2) To the extent that appointed member’s terms and conditions are not
provided for by this Act, the appointed member holds office on the terms
and conditions decided by the Governor in Council.

282 Resignation of appointed member
An appointed member may resign by signed notice given to the Minister.

283 Termination of appointment of appointed member

(1) The Governor in Council may terminate the appointment of a person
as an appointed member, if the person—

(@) stopsbeing eligible for appointment as an appointed member; or

(b) becomes incapable of satisfactorily performing the member’'s
duties; or

(c) is guilty of misconduct that could warrant dismissal from the
public service if the member were a public service officer.

(2) The office of an appointed member is vacated if the person becomes
an ineligible person.
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Division 5—Meetings and other business

284 Conduct of meetings and other business

Subject to this division, the reference committee may conduct its
business, including its meetings, in the way it considers appropriate.

285 Timesand places of meetings

(1) Reference committee meetings are to be held at the times and places
the assistant commissioner, crime decides.

(2) However, the assistant commissioner, crime must call a meeting if
asked, in writing, to do so by the Minister or at least the number of
members forming a quorum for the reference committee.

286 Quorum
A guorum for areference committee meeting is any 4 members.

287 Presiding at meetings

(1) The assistant commissioner, crime is to preside at all meetings at
which the assistant commissioner is present.

(2) If the assistant commissioner, crime is absent from a meeting, the
chairperson of the commission isto preside at the meeting.

(3) If both the assistant commissioner, crime and the chairperson are
absent from a meeting, the committee member chosen by the committee
members present at the meeting isto preside.

288 Conduct of meetings

(1) A question at areference committee meeting is decided by a majority
of the votes of the members present.

(2) Each member present at the meeting has a vote on each question to
be decided and, if the votes are equal, the member presiding aso has a
casting vote.

(3) A member present at the meeting who abstains from voting is taken
to have voted for the negative.



5289 181 s289
Crime and Misconduct Act 2001

(4) The reference committee may hold meetings, or alow members to
take part in its meetings, by using any technology allowing reasonably
contemporaneous and continuous communication between members taking
part in the meeting.

Example of ‘technology allowing reasonably contemporaneous and continuous
communication—

Teleconferencing.

(5) A member who takes part in a reference committee meeting under
subsection (4) is taken to be present at the meeting.

(6) A resolution is validly made by the reference committee, even if itis
not passed at a reference committee meeting, if—

(@ a maority of the members gives written agreement to the
resolution; and

(b) notice of the resolution is given under procedures approved by
the reference committee.

289 Disclosure of interests

(1) This section applies to a member of the reference committee (the
“interested person”) if—

(@) theinterested person has a material personal interest in an issue
being considered, or about to be considered, by the committee;
and

(b) the interest could conflict with the proper performance of the
person’s duties about the consideration of the issue.

(2) As soon as practicable after the relevant facts come to the interested
person’s knowledge, the person must disclose the nature of the interest to a
committee meeting.

(3) Unless the reference committee otherwise directs, the interested
person must not—

(@) be present when the committee considers the issue; or
(b) take part in adecision of the committee about the issue.

(4) The interested person must not be present when the reference
committee is considering whether to give a direction under subsection (3).
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(5) If there is another person who must, under subsection (2), aso
disclose a material persona interest in the issue, the other person must
not—

(@) be present when the committee is considering whether to give a
direction under subsection (3) about the interested person; or

(b) take part in making the decision about giving the direction.
(6) If—

() because of this section, a committee member is not present at a
reference committee meeting for considering or deciding an
issue, or for considering or deciding whether to give a direction
under subsection (3); and

(b) therewould be a quorum if the member were present;

the remaining persons present are a quorum of the committee for
considering or deciding the issue, or for considering or deciding whether to
give the direction, at the meeting.

(7) A disclosure under subsection (2) must be recorded in the
committee’ s minutes.

(8) A failure to disclose a materia personal interest does not, of itself,
invalidate a committee decision.

(9) In this section—

“material personal interest” means adirect or indirect interest relating to
the personal affairs of the member that may have, or be seen to have, a
significant influence on the conduct of the member at the meeting.

290 Minutes
(1) The reference committee must keep—
(8 minutes of its meetings; and
(b) arecord of any resolutions made under section 288(6).93

(2) Subsection (3) applies if a resolution is passed at a commission
meeting by a majority of the members present.

93  Section 288 (Conduct of meetings)
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(3) If asked by a member who voted against the passing of the
resolution, the commission must record in the minutes of the meeting that
the member voted against the resolution.

PART 3—PARLIAMENTARY CRIME AND
MISCONDUCT COMMITTEE

Division 1—Establishment of parliamentary committee

291 Establishment of parliamentary committee

A committee of the Legidative Assembly called the Parliamentary
Crime and Misconduct Committee is established.

Division 2—Functions

292 Functions
The parliamentary committee has the following functions—

(@ to monitor and review the performance of the commission’s
functions;

(b) toreport to the Legidlative Assembly, commenting as it considers
appropriate, on either of the following matters the committee
considers should be brought to the Assembly’s attention—

(i) matters relevant to the commission;

(i) matters relevant to the performance of the commission’s
functions or the exercise of the commission’s powers;

(c) to examine the commission’s annual report and its other reports
and report to the Legidative Assembly on any matter appearing
in or arising out of the reports;

(d) to report on any matter relevant to the commission’s functions
that isreferred to it by the Legislative Assembly;

(e) to participate in the selection of commissioners and the removal
from office of acommissioner as provided under thisAct;
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(f) to review the activities of the commission at a time near to the
end of 3 years from the appointment of the committee’s members
and to table in the Legidative Assembly a report about any
further action that should be taken in relation to this Act or the
functions, powers and operations of the commission;

(g) to issue guidelines and give directions to the commission as
provided under thisAct.

Division 3—Powers

293 Powers

(1) The parliamentary committee has power to call for persons,
documents and other things.%4

(2) Also, the parliamentary committee has the power—

(8 necessary to enable the committee to properly perform its
functions, including power to appoint persons having special
knowledge or skill to help the committee perform its functions;
and

(b) conferred on it by resolution of the Legidative Assembly with a
view to the proper performance by the committee of its
functions,

(3) Further, the parliamentary committee or a person appointed, engaged
or assigned to help the parliamentary committee may—

(&) inspect any non-operational record or thing in the commission’s
possession; and

(b) make copies or extracts of the record or thing for use in
connection with the parliamentary committee’s functions to
which the record or thing is relevant.

(4) In this section—

“non-operational record or thing” does not include arecord or thing that
relates to an investigation by the commission that is not finalised.

94  See aso the Parliament of Queensland Act 2001, chapter 3 (Powers, rights and
immunities), part 1 (Powers to reguire attendance and production).
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294 Directions by parliamentary committeeto undertakeinvestigation

(1) The parliamentary committee may, by notice, direct the commission
to investigate a matter involving misconduct stated in the notice.

(2) A direction under subsection (1) is effective only if it is made with
the bipartisan support of the parliamentary committee.

(3) The commission must—

(a) investigate the matters stated in the direction diligently and in a
way reasonably expected of alaw enforcement agency; and

(b) report the results of itsinvestigation to the committee.

295 Referral of concerns by parliamentary committee
(1) This section appliesif the parliamentary committee—

(&) receives a complaint, or has other concerns (including concerns
arising out of a recommendation made by the parliamentary
commissioner), about the conduct or activities of—

(i) the commission; or
(i) acommission officer or former commission officer; or

(b) isnotified by the chairperson of conduct of a commission officer
or former commission officer that the chairperson suspects
involves, or may involve, improper conduct.

(2) If the committee decides to take action on the complaint, concern or
notification (the “matter”), the committee may do 1 or more of the
following—

(@) ask the commission to give a report on the matter to the
committee;

(b) ask the commission to investigate and give areport on the matter
to the committee;

(c) ask the police service or another law enforcement agency to
investigate and give areport on the matter to the committee;

(d) ask the parliamentary commissioner to investigate and give a
report on the matter to the committee;

(e) refer the matter to the director of public prosecutions;
(f) take other action the committee considers appropriate.
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(3) A decision under subsection (2) is effective only if it is made with the
bipartisan support of the parliamentary committee.

(4) The commission, police service, parliamentary commissioner or
another investigative agency must investigate and report on matters as
asked by the committee.

296 Guidelineson operation of commission

(1) The parliamentary committee may issue quidelines to the
commission about the conduct and activities of the commission.

(2) Before issuing a guideline, the committee must consult with the
commission on the proposed guideline.

(3) The committee may issue a guideline only with the bipartisan
support of the parliamentary committee.

(4) The commission must comply with the guidelines.

297 Guid€linesto betabled

(1) The chairperson of the parliamentary committee must table each
guideline issued under section 296 in the Legidative Assembly within
14 sitting days after it isissued to the commission.

(2) If a guideline is not tabled under subsection (1), it stops having
effect.

298 Disallowance of guideline

(1) The Legidative Assembly may pass a resolution disalowing a
guideline under section 296 if notice of a disallowance motion isgiven by a
member within 14 ditting days after the guideline is tabled in the
Legislative Assembly.

(2) On the day set down for its consideration under the standing rules
and orders of the Legidlative Assembly, the Speaker must put the question
that the Legidlative Assembly resolve to disallow the guideline.

(3) If the resolution is passed, the guideline stops having effect.
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299 Limited saving of operation of guideline that ceasesto have effect

The fact that a guideline stops having effect under section 297(2)
or 298(3) does not affect anything done or suffered under the guideline
before it stopped having effect.

Division 4—Membership

300 Membership of parliamentary committee

(1) The parliamentary committee must consist of 7 members nominated
asfollows—

(@ 4 members nominated by the Leader of the Housg;
(b) 3 members nominated by the Leader of the Opposition.

(2) The chairperson of the parliamentary committee must be the member
nominated as chairperson by the Leader of the House.

301 Membership of parliamentary committee continues despite
dissolution

(1) Despite section 300, from the dissolution of the Legidative
Assembly, the parliamentary committee consists of its members
immediately before the dissolution.

(2) A member under subsection (1) continues to be a member of the
parliamentary committee until whichever of the following first happens—

(8 the member resigns by notice given to the clerkk of the
Parliament;

(b) the member dies;

(c) the returning officer for the electoral district in which the
member was nominated as a candidate for the election notifies
the electoral commission that a person other than the member has
been elected for the electoral district;

(d) fresh members are appointed by the Legislative Assembly.

(3) If a member stops being a member of the parliamentary committee
under subsection (2)(c), the person recognised as the leader of the political
party that nominated the member to the committee may nominate another
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person as a member of the committee until fresh members are appointed by
the Legidlative Assembly.

Division 5—Meetings

302 Quorum and voting at meetings of parliamentary committee
At ameeting of the parliamentary committee—
(@ aquorum consists of 4 members appointed to the committee; and

(b) aquestion is decided by a mgjority of the votes of the members
of the committee present and voting; and

(c) each member of the committee has a vote on each question to be
decided and, if the votes are equal, the chairperson of the
committee has a casting vote.

PART 4—PARLIAMENTARY CRIME AND
MISCONDUCT COMMISSIONER

Divison 1—Establishment of office of parliamentary commissioner

303 Office of parliamentary crime and misconduct commissioner

(1) There must be appointed a commissioner to be known as the
parliamentary crime and misconduct commissioner.

(2) The parliamentary commissioner is an officer of the Parliament.

Division 2—Provisions about appointment

304 Qualification for appointment as parliamentary commissioner

A person isqualified for appointment as the parliamentary commissioner
if the person has served as, or is qualified for appointment as, ajudge of—

(&) the Supreme Court of Queensland; or
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(b) the Supreme Court of another State; or
(c) theHigh Court of Australia; or
(d) the Federal Court of Australia.

305 Disgualifications as parliamentary commissioner

(1) An ineligible person can not be appointed as the parliamentary
commissioner.

(2) An ineligible person, other than a person who is an ineligible person
only because the person holds office as the parliamentary commissioner,
can not continue as the parliamentary commissioner.

(3) In this section—

“ineligible person” includes a commission officer or former commission
officer.

306 Selection for appointment of parliamentary commissioner

(1) The Speaker must advertise nationally for applications from suitably
qualified persons to be considered for selection as the parliamentary
commissioner.

(2) Subsection (1) does not apply to the reappointment of a person asthe
parliamentary commissioner.

(3 The Speaker may appoint a person as the parliamentary
commissioner only if the appointment is made with the bipartisan support
of the parliamentary committee.

307 Appointment of parliamentary commissioner

(1) The parliamentary commissioner must be appointed by the Speaker
as an officer of the parliamentary service under the Parliamentary Service
Act 1988.

(2) However—

(@) the parliamentary commissioner can not be dismissed or
suspended without the bipartisan support of the parliamentary
committee; and
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(b) the Parliamentary Service Act 1988, sections 43 and 44°% do not
apply to the position of parliamentary commissioner.

(3) Within 7 sitting days after the appointment of the parliamentary
commissioner, the Speaker must table in the Legislative Assembly notice of
the appointment.

308 Acting parliamentary commissioner

(1) The Speaker must appoint a person qualified to be appointed as the
parliamentary commissioner to act as the parliamentary commissioner—

(& during avacancy in the office; or

(b) during any period, or al periods, when the parliamentary
commissioner is absent from duty or from the State or, for
another reason, can not perform the duties of the office.

(2) A person may be appointed to act as the parliamentary commissioner
only if the appointment is made with the bipartisan support of the
parliamentary committee.

309 Duration of parliamentary commissioner’s appointment

(1) The parliamentary commissioner holds office for the term, not less
than 2 years and no longer than 5 years, stated in the instrument of the
parliamentary commissioner’s appointment.

(2) The parliamentary commissioner must not hold office for more than
5yearsin total.

(3) Subsection (2) has effect despite the Acts Interpretation Act 1954,
section 25(1)(c).%

310 Termsof parliamentary commissioner’s appointment

(1) Appointment as the parliamentary commissioner is on a part-time
basis.

95  Parliamentary Service Act 1988, sections 43 (Appeals against promotional
appointments and disciplinary action) and 44 (Reinstatement following dismissal)

96 Acts Interpretation Act 1954, section 25 (Powers of appointment imply certain
incidental powers)
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(2) The parliamentary commissioner is to be paid the remuneration and
allowances decided by the Speaker.

(3) To the extent that the parliamentary commissioner’s terms and
conditions are not provided for by this Act, the parliamentary
commissioner holds office on the terms and conditions decided by the
Speaker.

311 Resignation

The parliamentary commissioner may resign by signed notice given to
the Speaker.

312 Termination of appointment

(1) The Governor in Council may terminate the appointment of the
parliamentary commissioner if the parliamentary commissioner—

(@ is or becomes incapable of satisfactorily performing the
parliamentary commissioner’s duties; or

(b) isguilty of conduct that could warrant dismissal from the public
service if the parliamentary commissioner were a public service
officer.

(2) The Governor in council may terminate the appointment of the
parliamentary commissioner if—

(8 arecommendation to the Legidlative Assembly to terminate the
appointment is made with the bipartisan support of the
parliamentary committee; and

(b) theLegidative Assembly, by resolution, approves the termination
of the appointment.

(3) The office of the parliamentary commissioner is vacated if the
parliamentary commissioner becomes an ineligible person for a reason
other than holding office as the parliamentary commissioner.

(4) In this section—

“ineligible person” includes a commission officer or former commission
officer.
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313 Oath of parliamentary commissioner

(1) Before entering on the performance of functions as parliamentary
commissioner, the commissioner must take an oath that he or she—

(& will faithfully and impartially perform the functions of the office;
and

(b) will not, except as provided under this Act, disclose any
information received under thisAct.

(2) The oath isto be administered by the Speaker.

Division 3—Functions and support

314 Functions of parliamentary commissioner

(1) The parliamentary commissioner has the functions given to the
parliamentary commissioner under this or another Act.

(2) The parliamentary commissioner has the functions, as required by
the parliamentary committee, to do the following—

(@ audit records kept by the commission and operational files and
accompanying documentary material held by the commission,
including current sensitive operations, including for the purpose
of deciding the following—

(i) whether the commission has exercised power in an
appropriate way;

(i) whether matters under investigation are appropriate for
investigation by the entity investigating or are more
appropriately the responsibility of another entity;

(iii) whether registers are up to date and complete and al

required documentation is on the file and correctly noted on
the registers;

(iv) whether required authorisations for the exercise of power
have been obtained;

(v) whether any policy or procedural guidelines set by the
commission have been strictly complied with;

(b) investigate, including by accessing operational files of the

commission to which the parliamentary committee is denied
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access, complaints made against, or concerns expressed about,
the conduct or activities of—

(i) the commission; or
(i) acommission officer;

(c) independently investigate allegations of possible unauthorised
disclosure of information or other material that, under thisAct, is
confidential;

(d) inspect the register of confidential information kept under
section 6797 to verify the commission’s reasons for withholding
information from the parliamentary committee;

(e) review reports given by the commission to the parliamentary
committee to verify their accuracy and completeness,
particularly in relation to an operational matter;

(f) report, and make recommendations, to the parliamentary
committee on the results of performing the functions mentioned
in paragraphs (a) to (e);

(g) perform other functions the parliamentary committee considers
necessary or desirable.

(3) A requirement under subsection (2) is effective only if it ismade with
the bipartisan support of the parliamentary committee.

315 Administrative and support servicesfor parliamentary
commissioner

(1) To help the parliamentary commissioner in performing the
parliamentary commissioner’s functions under this or another Act, by
arrangement with the Speaker, officers or employees of the parliamentary
service may be assigned and other administrative and support services may
be provided to the parliamentary commissioner.

(2) If asked by the parliamentary committee, the Speaker may engage
legal practitioners and other suitably qualified persons to provide the
parliamentary commissioner with services, information or advice.

(3) Before aperson first acts under subsection (1) or (2), the person must
take an oath, to be administered by the parliamentary commissioner, that
the person will not, except as provided under this Act, disclose any

97  Section 67 (Register of confidential information)
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information received under this part while helping the parliamentary
commissioner.

316 Parliamentary commissioner can not berequired to disclose
particular information

The parliamentary commissioner can not be required by the
parliamentary committee to disclose to the committee information lawfully
withheld from the committee by the commission under section 66% or
otherwise.

Division 4—Powers

317 Powers of the parliamentary commissioner

(1) The parliamentary commissioner has power to do all things
necessary or convenient for the performance of the parliamentary
commissioner’s functions.

(2) For the performance of the parliamentary commissioner’s functions,
the parliamentary commissioner may, by giving written notice to the
chairperson, require a commission officer to do 1 or more of the
following—

(@ produce to the parliamentary commissioner, or allow the
parliamentary commissioner access to, all records, files and other
documents in the commission’s possession;

(b) give the parliamentary commissioner all reasonable help in
connection with the parliamentary commissioner performing his
or her functions.

(3) Also, for the performance of the parliamentary commissioner’s
functions, the parliamentary commissioner may, by giving written notice to
a public officia, require the public official to do 1 or more of the
following—

(@ produce to the parliamentary commissioner, or alow the
parliamentary commissioner access to, all records, files and other
documents in the possession of the unit of public administration
in which the public official holds an appointment;

98  Section 66 (Maintaining confidentiality of information)



s 318 195 s 318
Crime and Misconduct Act 2001

(b) give the parliamentary commissioner all reasonable help in
connection with the parliamentary commissioner performing his
or her functions.

(4) If documents are produced to the parliamentary commissioner under
this part, the parliamentary commissioner may—

(@ keep the documents for the period the parliamentary
commissioner considers necessary for the proper performance of
the parliamentary commissioner’s functions; or

(b) make copies or extracts of the documents for use in connection
with the parliamentary commissioner’s functions to which the
document is relevant.

(5) While the parliamentary commissioner has possession of a document
under subsection (4), the parliamentary commissioner must permit a person
who would be entitled to inspect the document if it were in the possession
of the commission or unit of public administration to inspect it at al
reasonabl e times.

(6) A person required by a notice under subsection (2) or (3) to do
something must comply with the requirement.

Maximum penalty for subsection (6)—85 penalty units or 1 year's
imprisonment.

318 Parliamentary commissioner may conduct hearingsin
limited circumstances

(2) This section appliesif—
(a) the parliamentary commissioner has used all reasonable meansto
obtain information about a matter without success; and

(b) the parliamentary committee authorises the parliamentary
commissioner to hold a hearing to obtain the information.

(2) The parliamentary committee may give the authorisation only if it
receives the bipartisan support of the parliamentary committee.

(3) The parliamentary commissioner may hold a hearing to obtain the
information.

(4) The parliamentary commissioner may, by notice, require any named
commission officer or person who holds or held an appointment in a unit of
public administration (the “person”) to appear at the hearing to be
examined on oath or to produce a document or thing.
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(5) The person must comply with the notice.
Maximum penalty—a85 penalty units or 1 year’s imprisonment.

(6) The parliamentary commissioner may administer an oath for the
purposes of the hearing.

(7) The person must answer a question put to the person by the
parliamentary commissioner at the hearing or produce a document or thing
if required to do so by the parliamentary commissioner.

Maximum penalty—85 penalty units or 1 year’s imprisonment.
(8) The person is not entitled—
(@ toremainsilent; or

(b) to refuse to answer a question or to fail to give an answer to the
parliamentary commissioner’s satisfaction; or

(c) tofail to produce the document or thing;

because compliance with the notice, answering the question or giving an
answer to the parliamentary commissioner’s satisfaction, or producing the
document or thing might tend to incriminate the person.

(9) However, if the person’s answer or the document or thing might tend
to incriminate the person, the answer, document or thing is not admissible
in evidence against the person in a civil or crimina proceeding, other
than—

(&) aproceeding for an offence about the falsity of the answer; or
(b) adisciplinary action brought against the person.
(10) A hearing under this section is closed to the public.
(11) In this section—
“commission officer” includes—
(8 aformer commission officer; and

(b) aperson who was a commissioner or officer of the commission
under the repealed Criminal Justice Act 1989; and

(c) aperson who was engaged by the commission under section 66
of the repealed Criminal Justice Act 1989.
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319 Notice may be a confidential document

(1) A notice given by the parliamentary commissioner under this
division may provide that it is a confidential document.

(2) A person must not disclose the existence of a confidential document
to anyone el se, unless the person has a reasonabl e excuse.

Maximum penalty—=85 penalty units or 1 year’s imprisonment.

(3) It is a reasonable excuse for a person to disclose the existence of a
confidential document if—

(@ thedisclosureis made—

(i) for the purpose of seeking legal advice in relation to the
document or an offence against subsection (2); or

(it) for the purpose of obtaining information in order to comply
with the document; or

(iii) for the purpose of making a complaint to the parliamentary
committee about the document; or

(iv) inthe course of the administration of thisAct; and

(b) the person informs the person to whom the disclosure is made
that it is an offence to disclose the existence of the document to
anyone else unless the person has a reasonable excuse.

320 Intelligence datareview

(1) The parliamentary commissioner must conduct an annual review of
intelligence datain the possession of the commission and the police service
(each an “agency”).

(2) The purposes of the review are—

(8 to consider whether intelligence data held by each agency is
appropriately held by the agency having regard to the agency’s
functions; and

(b) to consider whether there is unnecessary duplication of
intelligence data held by the agencies; and

(c) to consider whether the agencies are working cooperatively as
partners to achieve optimal use of—

(i) avallableintelligence data; and
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(if) theresources used to collect, collate or record the data; and

(d) to consider whether an agency is placing inappropriate
restrictions on access to intelligence data by the other agency.

(3) The parliamentary commissioner—

(@ must prepare written advice on the review containing the
parliamentary commissioner’s findings and recommendations,
including, if appropriate, a recommendation about removing a
restriction placed by an agency on access to intelligence data by
the other agency; and

(b) must give the advice to the chairperson of the commission, the
commissioner of police and the parliamentary committee; and

(c) may authorise the chairperson of the commission or the
commissioner of police to disclose the advice or relevant parts of
the advice to officers of the agencies for discussion and
implementation at officer level.

(4) The advice must be prepared in general termsin away that does not
disclose intelligence data or other confidential information.

(5) The parliamentary commissioner must, when preparing the advice,
have regard to the need for the investigation of official misconduct to be
undertaken independently of general law enforcement.

(6) A review must be done as soon as practicable after the end of each
financial year, and within 4 months after the end of the financial year.

Division 5—General

321 Confidentiality obligations not to apply

(1) An obligation to maintain secrecy in relation to, or that otherwise
restricts, the disclosure of information or the production of documents in
the possession of the commission, a unit of public administration or a
relevant person, whether imposed under this or another Act or by a rule of
law, does not apply to the disclosure of information or the production of a
document under this part.

(2) In this section—
“commission officer” includes a person who was—
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(8 acommissioner or officer of the commission under the repealed
Criminal Justice Act 1989; or

(b) a person engaged by the commission under section 66 of the
repealed Criminal Justice Act 1989.

“relevant person” means a person who is or was—
(@) acommission officer; or

(b) a person holding an appointment in a unit of public
administration.

322 Commission not entitled to privilege
(1) This section appliesin relation to—
(& aninvestigation under this part; and
(b) the production of documents or the giving of evidence.
(2) The commission is not entitled to any privilege.

(3) A commission officer is not entitled to any privilege, other than legal
professional privilege relating to legal representation for the investigation.

(4) In this section—

“privilege” means any privilege of a type alowed by law in lega
proceedings.

323 Parliamentary commissioner’sreport subject to Parliamentary
privilege
It is declared that a report prepared by the parliamentary commissioner
at the request of the parliamentary committee is an act done for the

purposes of transacting business of a parliamentary committee under the
Parliamentary Papers Act 1992.
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PART 5—PUBLIC INTEREST MONITOR

Division 1—Appointment of public interest monitor

324 Public interest monitor

(1) The Governor in Council may appoint a person (the “ public interest
monitor”) to monitor applications for, and the use of, survelllance
warrants and covert search warrants.

(2) The Governor in Council may also appoint as many deputy public
interest monitors as the Minister considers necessary.

(3) The Governor in Council may, in the appointment, fix the terms and
conditions of the appointment.

(4) A monitor is to be appointed under this Act, and not under the Public
Service Act 1996.

(5) A monitor must not be a person who is, or who is a member of, or
who isemployed in or by or to assist, any of the following—

(@ the Commissioner for Children and Young People;
(b) the commission;

(c) thedirector of public prosecutions;

(d) the office of the director of public prosecutions;
(e) thepolice service.

325 Acting monitor

(1) The Governor in Council may appoint a person qualified to be
appointed as the public interest monitor to act as the public interest
monitor—

(8 during avacancy in the office; or

(b) during any period, or al periods, when the public interest
monitor is absent from duty or from the State or, for another
reason, can not perform the duties of the office.

(2) The Governor in Council may appoint a person qualified to be
appointed as a deputy public interest monitor to act as a deputy public
interest monitor—
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(@) during avacancy in the office; or

(b) during any period, or all periods, when a deputy public interest
monitor is absent from duty or from the State or, for another
reason, can not perform the duties of the office.

Division 2—Functions

326 Monitor’sfunctions

(1) The public interest monitor has the following functions for
surveillance warrants and covert search warrants—

(@ to monitor compliance by the commission with this Act in
relation to matters concerning applications for surveillance
warrants and covert search warrants,

(b) to appear at any hearing of an application to a Supreme Court
judge or a magistrate for a surveillance warrant or covert search
warrant, or under section 131,% to test the validity of the
application, and for that purpose at the hearing—

(i) to ask questions of the applicant and to examine or
Ccross-examine any witness; and

(if) to make submissions on the appropriateness of granting the
application; and

(c) togather statistical information about the use and effectiveness of
surveillance warrants and covert search warrants; and

(d) whenever the public interest monitor considersit appropriate—to
give to the commission a report on noncompliance by the
commission with thisAct.

(2) Subject to the direction of the public interest monitor, adeputy public
interest monitor has the functions mentioned in subsection (1)(a), (b)
and (c).

99  Section 131 (Application for approval of emergency use of surveillance device)
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327 Minister’sguidelines

The Minister may issue guidelines about how the public interest monitor
and deputy public interest monitor are to perform their functions.

Division 3—General

328 Monitor’sannual report

(1) As soon as practicable after the end of each financial year, but within
4 months after the end of the financial year, the public interest monitor
must prepare and give to the Minister a written report on the use of
surveillance warrants and covert search warrants for the previous year.

(2) The Minister must table a copy of the report in the Legidative
Assembly within 14 sitting days after receiving the report.

(3) The annual report must not contain information that—

(@) discloses or may lead to the disclosure of the identity of any
person who has been, is being, or isto be, investigated; or

(b) indicates a particular investigation has been, is being, or isto be
conducted.

(4) The public interest monitor’s report may form part of another annual
report the monitor is required to prepare under another Act.

CHAPTER 7—GENERAL

329 Duty of chairperson to notify improper conduct to the
parliamentary committee

(1) The chairperson must notify the parliamentary committee, in the
way, and within the time, required by the committee, of all conduct of a
commission officer that the chairperson suspects involves, or may involve,
improper conduct.

(2) In this section—
“commission officer” includes former commission officer.
“improper conduct”, of acommission officer, means—
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(a) disgraceful or improper conduct in an official capacity; or

(b) disgraceful or improper conduct in a private capacity that reflects
seriously and adversely on the commission; or

(c) conduct that would, if the officer were an officer in a unit of
public administration, be official misconduct.

330 Personssubject to criminal history check

(1) A person can not be appointed as a commission officer, the
parliamentary commissioner or a monitor if the person does not consent to
acriminal history check.

(2) Also, a person can not be assigned to the parliamentary
commissioner if the person does not consent to a criminal history check.

(3) The Criminal Law (Rehabilitation of Offenders) Act 1986, sections 6,
8 and 9,1 do not apply in relation to the appointment of a commission
officer.

331 Effect of pending proceedings

(1) The commission may do any or al of the following, despite any
proceeding that may be in or before a court, tribunal, warden, coroner,
magistrate, justice or other person—

(8 commence, continue, discontinue or complete an investigation or
hearing or any part or aspect of the investigation or hearing;

(b) giveareport in relation to the investigation or hearing or any part
or aspect of the investigation or hearing;

(c) an act or thing that is necessary or expedient for a purpose
mentioned in paragraph (a) or (b).

(2) If the proceeding is a proceeding for an indictable offence and is
conducted by or for the State, the commission may, to the extent to which
the commission considers it necessary to do so to ensure that the accused's
right to afair trial isnot prejudiced—

100 Criminal Law (Rehabilitation of Offenders) Act 1986, sections 6 (Non-disclosure of
convictions upon expiration of rehabilitation period), 8 (Lawful to deny certain
convictions) and 9 (Duty to disregard certain convictions)
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(@) conduct any hearing relating to an investigation as a closed
hearing during the currency of the proceeding; or

(b) give a direction under section 202! to have effect during the
currency of the proceeding.

(3) Subsection (2) does not apply—

(@ if the proceeding is a committal proceeding—before any
evidence for the prosecution is taken in the committal
proceeding; or

(b) otherwise—after the proceeding stops being a proceeding for the
trial of aperson before ajury.

(4) This section has effect whether or not the proceeding commenced
before or after the commission’s investigation started and has effect
whether or not the commission or a commission officer is a party to the
proceeding.

332 Judicial review of commission’s activitiesin relation to official
misconduct

(1) A person who claims—

(@) that acommission investigation into official misconduct is being
conducted unfairly; or

(b) that the complaint or information on which a commission
investigation into official misconduct is being, or is about to be,
conducted does not warrant an investigation;

may apply to a Supreme Court judge for an order in the nature of a
mandatory or restrictive injunction addressed to the commission.

(2) The judge may, on the commission’s application, hear submissions
from the commission relating to the investigation in the absence of the
person or the person’s lawyer.

(3) If an application (the “ costs application™) is made to the court by a
person (the “ costs applicant”) who has applied under subsection (1), the
court may order that—

101 Section 202 (Publication of names, evidence etc.)
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(8 the commission indemnify the costs applicant for costs properly
incurred in the injunction proceeding, on the standard basis, from
the time the costs application was made; or

(b) a party to the injunction proceeding is to bear only that party’s
own costs of that proceeding, regardless of the outcome.

(4) In considering the costs application, the court must have regard to—
(@) thefinancial resources of—
(i) the costs applicant; or

(if) any person associated with the costs applicant who has an
interest in the outcome of the injunction proceeding; and

(b) whether the injunction proceeding involves an issue that affects,
or may affect, the public interest, in addition to any persona right
or interest of the costs applicant; and

(c) whether the injunction proceeding discloses a reasonable basis
for the application under subsection (1).

(5) The court may, at any time, on its own initiative or on the application
of the costs applicant or the commission, revoke or vary, or suspend the
operation of, an order made by it under this section after having regard to—

(@ any conduct of the costs applicant, including a failure to
diligently prosecute the injunction proceeding; or

(b) any significant change affecting the matters mentioned in
subsection (4).

(6) Subject to this section, the rules of court applying to the awarding of
costs apply to the awarding of costs for the injunction proceeding.

(7) An appeal may be brought from an order under subsection (3) or (5)
to the Court of Appeal, but only with the leave of that court.

(8) An application under this section is to be heard in closed court.
(9) In this section—

“injunction proceeding” means an application under subsection (1) and a
proceeding on the application.
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333 Effect of further factorson order

(1) An order made on an application under section 332192 does not
prevent or inhibit the conduct of the investigation in question if there have
emerged further factors in light of which the order appears to be
unjustified.

(2) If there have emerged further factors that put in question the
appropriateness of the order, a Supreme Court judge may, on the
commission’s application, revoke the order, or vary its terms as the judge
considers appropriate.

(3) An application under subsection (2) isto be heard in closed court.

334 Application under s 332

(1) If the judge who hears an application under section 332 is satisfied as
to the matter claimed by the applicant, the judge may, by order—

() require the assistant commissioner, misconduct to conduct the
investigation in question in accordance with guidelines specified
in the order; or

(b) direct the assistant commissioner, misconduct to stop or not
proceed with an investigation on the complaint or information to
which the application relates.

(2) In proceedings on an application under section 332, made on the
ground that information or a complaint does not warrant an investigation,
the applicant is not entitled to be given particulars of the information or
complaint or of the source of the information or complaint.

(3) A judge hearing an application under section 332, on the ground that
information or a complaint does not warrant an investigation, may take or
receive, in closed court, evidence from the commission on the basis for the
investigation.

(4) The applicant and any person representing the applicant must not be
present while evidence is being taken or received under subsection (3).

(5) Evidence taken or received by a court under subsection (3) must not
be published or disclosed outside the court.

102 Section 332 (Judicial review of commission’s activities in relation to official
misconduct)
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335 Protecting officials and othersfrom liability

(1) The commission or an official is not civilly liable for an act done, or
omission made, honestly and without negligence under thisAct.

(2) If subsection (1) prevents acivil liability attaching to the commission
or an official, the liability attachesinstead to the State.

(3) In a proceeding for defamation, there is a defence of absolute
privilege for a publication to or by the commission or a commission officer
made for the purpose of performing the commission’s functions.

(4) This section does not limit protection given to a person under another
provision of thisAct.

(5) In this section—
“official” means—
(@) acommission officer; or
(b) aperson acting under the direction of a commission officer.

336 Protection of parliamentary commissioner and officers etc.

(1) A parliamentary commissioner officer is not civilly liable for an act
done, or omission made, honestly and without negligence under thisAct.

(2) No civil or crimina proceedings may be brought against a
parliamentary commissioner officer for an act mentioned in subsection (1)
without the leave of the Supreme Court.

(3) The Supreme Court may give leave under subsection (2) only if
satisfied there is substantial ground for claiming that the person to be
proceeded against has not acted honestly or has acted negligently.

(4) If subsection (1) prevents acivil liability attaching to a parliamentary
commissioner officer, the liability attaches instead to the State.

(5) A parliamentary commissioner officer may not be called to give
evidence or produce any document in any court, or in any judicia
proceedings, in relation to any matter coming to the officer’s knowledge
while performing functions under thisAct.

(6) In this section—
“parliamentary commissioner officer” means—
(a) the parliamentary commissioner; or
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(b) an officer or employee of the parliamentary service assigned to
the parliamentary commissioner; or

(c) a person engaged to provide the parliamentary commissioner
with services, information or advice.

337 Protection from liability

(1) The public interest monitor or a deputy public interest monitor does
not incur civil liability for an act done, or omission made, honestly and
without negligence under thisAct.

(2) If subsection (1) prevents a civil liability attaching to the public
interest monitor or a deputy public interest monitor, the liability attaches
instead to the State.

338 Protection of witnesses etc.

(1) This section applies if it appears to the commission the safety of a
person may be at risk or the person may be subject to intimidation or
harassment because the person—

(@) ishelping or has helped the commission in the performance of its
functions; or

(b) isto attend, is attending or has attended at a commission hearing
to give evidence or to produce a document or thing; or

(c) proposes to produce or has produced a document or thing to the
commission otherwise than at a commission hearing.

(2) The commission may, with the person’s consent, provide witness
protection for the person under thisAct or the Witness Protection Act 2000.

339 Record of execution of warrant

A commission officer who executes a warrant must, if reasonably
practicable, write the following on the back of the original warrant or form
of warrant and sign the document—

() thedate and time of execution;
(b) the name of the person on whom it was executed;
(c) if known, the name of the occupier of the place; and
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(d) the commission officer’'s name, and if the officer is a police
officer, his or her rank and registered number.

340 Evidentiary aids
(1) This section applies to a proceeding before a court or tribunal.

(2) It is not necessary to prove the appointment of an appointed person
or the power of an appointed person to do something, unless a party to the
proceeding, by reasonable notice of at |east 7 days, requires proof.

(3) A certificate purporting to be signed by the chairperson stating any of
the following mattersis evidence of the matter—

(d) aperson’s appointment as an appointed person was, or was not,
in force on a stated day or during a stated period;

(b) a matter relevant to an investigation by the commission or the
commission’s operations;

(c) astated document isacopy of adocument made under thisAct;

(d) a thing done by a person purporting to act under authority
conferred by thisAct;

(e) the purpose for which an act was done, or omission made, by a
person purporting to act for the purposes of the commission.

(4) A signature purporting to be the signature of an appointed person is
evidence of the person’s signature.

(5) Judicia notice must be taken of—

(&) theofficial signature of apersonwhois, or has been, chairperson;
and

(b) thefact that the personis, or has been, chairperson.
(6) In this section—
“appointed person” means—
(8 acommissioner; or
(b) acommission officer.
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341 Personnel changes do not affect commission’s power to make
findings or report

(1) The commission may make findings and report on the basis of all
evidence presented to it regardless of any change in the constitution of the
commission.

(2) To remove any doubt, it is declared that subsection (1) does not
require the commission to make findings or report in relation to a crime
investigation.

342 Inspection and use of material in commission’s possession

(1) A commission officer may inspect and deal with any record or thing
in the commission’s possession relevant to the discharge of the officer’'s
duties.

(2) A person authorised in writing by the chairperson may inspect any
record or thing in the commission’s possession and, for that purpose, may
retain it for the time necessary, and may make copies or extracts for usein
connection with the commission’s investigation to which the record or
thing is relevant.

343 Information disclosure and privilege

(1) No obligation to maintain secrecy or other restriction on the
disclosure of information obtained by or furnished to a person, whether
imposed by any Act or by a rule of law, applies to the disclosure of
information to the commission for the performance of the commission’s
functions.

(2) A person who discloses information under subsection (1) does not,
only because of the disclosure—

(a) contravene aprovision of an Act requiring the person to maintain
confidentiality in relation to the disclosure of information; or

(b) incur any civil liability, including liability for defamation; or
(c) become liable to disciplinary action.
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344 Injunctions

(1) The commission may apply to the Supreme Court for an injunction
on the ground that a person has engaged, or is proposing to engage, in
conduct that constitutes or would constitute—

(&) acontravention of section 212; or
(b) attempting to contravene section 212; or

(c) ading, abetting, counselling or procuring a person to contravene
section 212; or

(d) being in any way, directly or indirectly, knowingly concerned in
or a party to the contravention of section 212; or

(e) conspiring with othersto contravene section 212,103

(2) If the court is satisfied that the ground is made out, the court may
grant the injunction in the terms it considers appropriate.

(3) Subsection (2) has effect despite the provisions of the Industrial
Relations Act 1999.

(4) The court may grant an interim injunction until it decides the
application.

(5) Before the court grants an injunction, it must be satisfied on the
balance of probabilities that the person who gave evidence to or assisted
the commission acted in good faith.

(6) The court may rescind or vary an injunction granted under
subsection (2) or (4).

(7) The court may grant an injunction restraining a person from engaging
in conduct—

(@) whether or not it appears to the court that the person intends to
engage again, or to continue to engage, in conduct of that kind;
or

(b) whether or not the person has previously engaged in conduct of
that kind; or

(c) whether or not thereisan imminent danger of substantial damage
to someone else if the person engages in conduct of that kind.

103 Section 212 (Offence of victimisation)
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(8) The court may grant an injunction requiring a person to do an act or
thing—
(& whether or not it appears to the court that the person intends to
fail again, or to continue to fail, to do the act or thing; or

(b) whether or not the person has previously failed to do the act or
thing; or

(c) whether or not thereisan imminent danger of substantial damage
to someone else if the person failsto do the act or thing.

(9) If the commission applies for an injunction under this section, the
court may not require the applicant or any other person, as a condition of
granting an interim injunction, to give an undertaking about damages.

(10) An application under this section is to be heard in closed court.

345 Authority to administer oaths

Any justice is authorised to administer an oath for the purposes of this
Act.

346 Commissions of Inquiry Act 1950 prevails over thisAct
(1) The Commissions of Inquiry Act 1950 prevails over thisAct.

(2) Without limiting subsection (1), the commission or a person who is,
or was, a commission officer must comply with any summons or
requirement of an inquiry chairperson under the Commissions of Inquiry
Act 1950, section 5.

(3) For the Commissions of Inquiry Act 1950, section 5, 10(4)
or 14(1)(b),4 it is not a reasonable excuse for the commission or anyone
elseto fail to comply with the summons or requirement—

(a) that compliance would disclose anything that is required not to
be disclosed under this Act or would otherwise contravene this
Act; or

104 Commissions of Inquiry Act 1950, section 5 (Power to summon witness and require
production of books etc.), 10 (Punishment of contempt of a commission) or
14 (Answers and documents)



s 347 213 $348
Crime and Misconduct Act 2001

(b) that compliance would disclose anything that should not be
disclosed because of its particular nature, content or subject
matter.

(4) This section—

(@) appliesonly for the purpose of a commission within the meaning
of the Commissions of Inquiry Act 1950, section 3; and

(b) applies despite another provision of thisor another Act.
(5) In this section—

“inquiry chairperson” means the chairperson of a commission within the
meaning of the Commissions of Inquiry Act 1950, section 3.

347 Review of Act and commission’s operational and financial
performance

(1) The Minister must review this Act and the commission’ s operational
and financial performance.

(2) The review must start no sooner than 2 years after the
commencement of this section.

348 Regulation-making power
(1) The Governor in Council may make regulations under thisAct.
(2) Without limiting subsection (1), aregulation may provide for—

(8 proceduresto be followed in proceedings before the commission;
or

(b) procedures to be observed by commission officers and other
persons in performing the commission’s functions or exercising
the commission’s powers.
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CHAPTER 8—REPEALS, TRANSITIONAL AND
SAVINGS PROVISIONS

PART 1—REPEAL PROVISIONS

349 Repeals
The following Acts are repealed—
e Criminal Justice Act 1989 No. 111
e Crime Commission Act 1997 No. 68.

PART 2—TRANSITIONAL PROVISIONS

350 Definitionsfor pt 2
In this part—
“commencement” means the commencement of this section.

“contract employee” means a person who, immediately before the
commencement, was employed by the criminal justice commission or
the Queendand crime commission under a written contract, whether
or not for afixed term.

“repealed Act” means the repealed Criminal Justice Act 1989 or the
repealed Crime Commission Act 1997.

351 Referencesto repealed Actsand former titles

(1) In an Act or document, a reference to a repealed Act may, if the
context permits, be taken as areference to this Act.
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(2) Inan Act or document, areference in column 1 of the following table
may, if the context permits, be taken as the corresponding reference in
column 2 of the table.

Column 1 Column 2
criminal justice commission commission
CJC commission

chairperson of the criminal justice chairperson of the commission
commission

director, official misconduct assistant commissioner, misconduct
division

official misconduct division commission

Queensland crime commission commission

QCC commission

crime commissioner assistant commissioner, crime
management committee reference committee

parliamentary criminal justice parliamentary crime and misconduct
commissioner commissioner

parliamentary criminal justice parliamentary crime and misconduct
committee committee

352 Assets, rightsand liabilities

To remove any doubt, it is declared that an asset, right or liability of the
criminal justice commission or the Queensland crime commission is an
asset, right or liability of the commission.

353 Proceedings

(1) To remove any doubt, it is declared that a proceeding that could have
been started or continued by, or against, the criminal justice commission or
the Queensland crime commission may be started or continued by, or
against, the commission.

(2) Without limiting subsection (1), a disciplinary charge under
section 39 of the repealed Criminal Justice Act 1989 that could have been
started or continued by the Criminal Justice Commission if that Act had not
been repealed may be started or continued by the commission under
section 50.
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354 Continuation of complaints

(1) This section applies if a complaint made to the crimina justice
commission under the repealed Criminal Justice Act 1989 before the
commencement had not been finally dealt with under that Act on the
commencement.

(2) The complaint must be dealt with as if it had been made under this
Act.

355 Continuation of references

(1) Each referral to the crime commission by the management
committee under the repealed Crime Commission Act 1997 is taken to be a
referral of maor crime to the commission by the reference committee
under this Act subject to any limitations imposed by the management
committee under the repealed Crime Commission Act 1997.

(2) However, the standing reference to investigate criminal paedophilia
mentioned in section 46(7) of the repealed Crime Commission Act 1997
ended on that Act’s repeal.

356 Offences

(1) Proceedings for an offence against the repealed Act may be
continued, or started despite the repeal of the repealed Act.

(2) For subsection (1), the Acts Interpretation Act 1954, section 201
applies, but does not limit the subsection.

(3) For subsection (1), in relation to an offence against the repealed
Criminal Justice Act 1989, section 138(2) of that Act applies, despite its
repeal asif—

(@ theword ‘commission’ included “commission” as defined in this
Act; and

(b) the word ‘chairperson’ included “chairperson” as defined in this
Act.

105 Acts Interpretation Act 1954, section 20 (Saving of operation of repealed Act etc.)
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357 Chairperson of the criminal justice commission

(1) The chairperson of the criminal justice commission under the
repealed Criminal Justice Act 1989 goes out of office as the chairperson of
the criminal justice commission and as a member of the criminal justice
commission on the commencement.

(2) Subsection (3) applies if the chairperson of the Criminal Justice
Commission under the repealed Criminal Justice Act 1989—

(a) is offered appointment as the chairperson under this Act and
accepts the appointment; or

(b) is offered appointment as an assistant commissioner under this
Act and accepts the appointment.

(3) The chairperson is not entitled to an amount that might otherwise be
payable to the chairperson because the chairperson goes out of office under
subsection (1).

(4) This section has no effect on superannuation or |eave entitlements.

358 Commissionersof the criminal justice commission

A member, other than the chairperson, of the crimina justice
commission under the repealed Criminal Justice Act 1989 continues as a
part-time commissioner under thisAct.

359 Crimecommissioner

(1) The crime commissioner under the repealed Crime Commission
Act 1997 goes out of office as the crime commissioner and as a member of
the crime commission on the commencement.

(2) Subsection (3) appliesif the crime commissioner under the repealed
Crime Commission Act 1997—

(a) is offered appointment as the chairperson under this Act and
accepts the appointment; or

(b) is offered appointment as an assistant commissioner under this
Act and accepts the appointment.
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(3) The crime commissioner is not entitled to an amount that might
otherwise be payable to the crime commissioner because the crime
commissioner goes out of office under subsection (1).

(4) This section has no effect on superannuation or leave entitlements.

360 Management committee

(1) An appointed member of the management committee under the
repealed Crime Commission Act 1997 is taken to be an appointed member
of the reference committee under this Act in accordance with the member’s
original conditions of appointment.

(2) In this section—

“member’s original conditions of appointment” means the terms and
conditions governing the member’s appointment under the repeaed
Crime Commission Act 1997 at the commencement.

361 Parliamentary committee

The members of the crimina justice committee established under the
repealed Criminal Justice Act 1989 holding office at the commencement
are taken to be the members of the parliamentary committee under thisAct.

362 Parliamentary commissioner

The person holding office as the parliamentary commissioner or acting
parliamentary commissioner under the repealed Criminal Justice Act 1989
at the commencement is taken to be the parliamentary commissioner or
acting parliamentary commissioner under thisAct.

363 Employees

(1) To remove any doubt, it is declared that on the commencement a
person who, immediately before the commencement, was an employee of
the criminal justice commission or the Queensland crime commission—

(8 becomes an employee of the commission; and

(b) has aright to a salary or wage rate not lower than the person’s
salary or wage rate immediately before the commencement.
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(2) To remove any doubt, it is declared that for subsection (1)(a)—

(@

(b)

(©)

a person who, immediately before the commencement was a
permanent employee of the criminal justice commission or the
Queendand crime commission is taken to be a permanent
employee of the commission; and

a person who, immediately before the commencement was a
temporary employee of the criminal justice commission or the
Queendand crime commission is taken to be a temporary
employee of the commission; and

a person who, immediately before the commencement was a
casual employee of the criminal justice commission or the
Queendland crime commission is taken to be a temporary
employee of the commission on a casual basis.

(3) This section does not apply to a contract employee.

364 Right of return to public service

(1) This section applies to a person who, immediately before the
commencement was an employee of the crime commission in a permanent
or full-time capacity and an officer of the public service.

(2) The person is entitled to re-become an officer of the public service if
the person elects to re-become an officer of the public service within 1 year
after the commencement or any further period that the Minister alows.

(3) If the person re-becomes an officer of the public service under
subsection (2)—

@

(b)

the person’s initia terms of employment must not be less
favourable than the terms of employment that applied to the
person before the person became employed by the crime
commission; and

for the purpose of calculating and providing the person’s
superannuation and leave entitlements, the person isto be treated
as_

(i) not having left the public service when the person became
employed by the Crime and Misconduct Commission; and

(ii) bhaving been an officer of the public service while the person
was employed by the Crime and Misconduct Commission.
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365 Contract employees

(1) To remove any doubt, it is declared that on the commencement a
contract employee of the crimina justice commission or the Queensland
crime commission becomes a contract employee of the commission.

(2) To remove any doubt, it is declared that the person’s contract with the
criminal justice commission or the Queensland crime commission is a
contract with the commission.

366 Accrued entitlements

A person who becomes an employee of the commission under this part
keeps all entitlements to recreation, sick, long service and other leave,
superannuation and other benefits accrued by the person, immediately
before the commencement, as an employee of the criminal justice
commission or the Queensland crime commission.

367 Publicinterest monitor

The public interest monitor appointed under the repealed Criminal
Justice Act 1989 or the repealed Crime Commission Act 1997 is, at the
commencement, taken to be the public interest monitor appointed under
thisAct.

368 Special provisionsfor transitional office holders

For section 247(3),1% a person holding office as a senior officer on the
commencement is taken to have started holding office in the commission
on the commencement.

369 Provision for selection processes started before the
commencement

(1) This section appliesif, before the commencement—

(@ the criminal justice commission under the repealed Criminal
Justice Act 1989 or the crime commission under the repeaed
Crime Commission Act 1997 advertised for applications from

106 Section 247 (Duration of appointment)
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suitably qualified persons to be considered for selection to the
role being advertised; and

(b) the selection process had not been finalised.

(2) The commission may continue with the selection process and appoint
a person to a role as a commission officer that is similar to the role
advertised.

370 Provision for selection processes for roles of chairperson and
assistant commissioners

(1) Section 228197 does not apply to the first appointment of a person as
the chairperson.

(2) Also, an appointment of a person as chairperson or assistant
commissioner after the enactment of thisAct is not to be taken to be invalid
only because action was taken in relation to the filling of the role of
chairperson or assistant commissioner before the enactment.

371 Warrants

(2) A warrant issued under the repealed Criminal Justice Act 1989 or the
repealed Crime Commission Act 1997 and in force immediately before the
commencement is taken to be a warrant validly issued under this Act and
continues in force, subject to any condition or limitation on its issue and
with necessary changes.

(2) The commission must ensure any recording made or photograph
taken under awarrant issued under the repealed Criminal Justice Act 1989
or the repealed Crime Commission Act 1997 or a transcript or copy made
from information obtained under the warrant is destroyed as soon as
practicable after it isno longer required.

(3) Subsection (2) does not prevent information or other matter being
preserved for any period or indefinitely if, in the chairperson’s opinion, it is
relevant to—

(@ any offence of which someone has been convicted if there is a
possibility that an issue about the conviction may arise; or

(b) anongoing investigation.

107 Section 228 (Consultation before nominating persons for appointment)



s372 222 s374
Crime and Misconduct Act 2001

(4) The Public Records Act 2002 and the Freedom of Information Act
1992 do not apply to records mentioned in this section.

372 Notices

A notice issued under the repealed Criminal Justice Act 1989 or the
repealed Crime Commission Act 1997 and in force immediately before the
commencement is taken to be a notice validly issued under this Act and
continuesin force, with necessary changes.

373 Action taken by parliamentary commissioner

(1) An action started by the parliamentary commissioner before the
commencement but not finished at the commencement may be continued as
if the action had been started under this Act and this Act applies
accordingly.

(2) In this section—
“action” means—
(8 aninvestigation; or
(b) aninquiry; or
(c) areview.

374 Parliamentary commissioner to have possession of and deal with
records of the CJC inquiry

(1) This section applies to the data and records of the CJC inquiry vested
in the parliamentary commissioner.

(2) The parliamentary commissioner must secure the data and recordsin
the parliamentary commissioner’s possession so that only persons who
satisfy the parliamentary commissioner that they have a legitimate need of
access to the data and the records are able to have access to them.

(3) In this section—

“CJC inquiry” means the commission within the meaning of the
Commissions of Inquiry Act 1950 constituted by order in council of
7 October 1996 published in the gazette of that date at pages 475
and 476.
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375 Data and records of commission of inquiry

(1) This section applies to the commission of inquiry data and records of
which the director of the intelligence division under the repealed Criminal
Justice Act 1989 assumed possession and control under that repealed Act.

(2) The commission must continue possession and control of the data
and records and the provisons of the repealed Special Prosecutor
Act 1988, sections 20 and 21 apply, with necessary changes, asif—

(@ the commission of inquiry referred to in that Act were the
commission; and

(b) the chairperson referred to in that Act were the chairperson under
thisAct.

(3) In this section—

“commission of inquiry data and records’ means the commission of
inquiry data and records mentioned in the repealed Criminal Justice
Act 1989, section 59.

375A Ordersmade by criminal justice commission or Queensland
crime commission

It is declared that an order made by the criminal justice commission or a
presiding member of a QCC hearing as defined under the repealed Crime
Commission Act 1997 before the commencement and in force immediately
before the commencement—

(@) continues to have effect after the commencement according to its
terms; and

(b) may be varied, revoked or otherwise dealt with, and enforced, as
if the order had been made by the commission under thisAct.

375B Confidential material under the Crime Commission Act

(1) This section applies if, under section 11119 of the repealed Crime
Commission Act 1997, a person could not publish an answer, document,
thing or information mentioned in that section without the written consent
of the Queendand Crime Commission.

108 Crime Commission Act 1997, section 111 (Publication of names, evidence etc.)
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(2) To remove any doubt, it is declared that the commission may give
written consent to the publication.
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SCHEDULE 2

DICTIONARY

section 12

“affected by bankruptcy action”, for an individua, means the
individual—
(@) isbankrupt; or
(b) bhas compounded with creditors; or

(c) has otherwise taken, or applied to take, advantage of any law
about bankruptcy.

“appropriately qualified”, for a delegation of power or committee
membership under section 279, means having the qualifications,
experience or standing appropriate to exercise the power or to be
appointed.

Example of ‘ standing’—
The level at which aperson is employed in the commission.
“arrest warrant” see section 167(1).110

“assistant commissioner” means the assistant commissioner, crime or the
assistant commissioner, misconduct.

“assistant commissioner, crime” see section 239.

“assistant commissioner, misconduct” see section 239.

“at”, aplace, includesin or on the place.

“attendance notice” see section 82.111

“authorised commission officer” see section 272.112
“bipartisan support”, of the parliamentary committee, means—

109 Section 279 (Deputy committee member)

110 Section 167 (Arrest warrant application)

111 Section 82 (Notice to attend hearing—general)
112 Section 272 (Authorised commission officer)
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SCHEDULE 2 (continued)
(8 support of the members of the parliamentary committee
unanimously; or

(b) support of a majority of the members, other than a majority
consisting wholly of members of the political party or parties in
government in the L egidative Assembly.

“boat” includes a ship or other vessel of any size or type and however
propelled or moved, including, for example, a rowing boat, a
hovercraft and a submersible vessal.

“chairperson” means the chairperson of the commission.

“civil confiscation function” means the function of investigating
confiscation related activities for the enforcement of the Confiscation
Act.

“class A surveillance device” means—
(@ asurveillance deviceinstalled—

(i) in a private place, or on a person’s clothing, without the
person’s consent; or

(if) if thedeviceisalistening device, in apublic place; or

(b) asurvelllance device that is a combination of a listening device
and atracking device.

“class B surveillance device” means atracking device installed in or on a
vehicle or other moveable object without covert entry to a building by
the person installing it.

“commission” means the Crime and Misconduct Commission.

“commissioner” means a person appointed as a commissioner under this
Act.

“commissioner of police” means the commissioner of the police service.

“commission hearing” means a hearing conducted by the commission
under thisAct.

“commission officer” means—
(& acommissioner; or
(b) an assistant commissioner; or
(c) asenior officer; or
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SCHEDULE 2 (continued)
(d) a person employed under section 254 or seconded under
section 255; or
(e) aperson engaged under section 256; or

(f) a police officer authorised by the charperson under
section 272(2).113

“commission report” means a report prepared by the commission under
chapter 2, part 6.

“confidentiality”, in relation to the ground of confidentiality, means a
ground recognised at law that giving an answer or disclosing a
communication or document, would be a breach of an oath taken or
statutory or commercial obligation or restriction to maintain secrecy.

“Confiscation Act” meansthe Criminal Proceeds Confiscation Act 2002.

“confiscation order” means any of the following under the Confiscation
Act, chapter 2—

() arestraining order;
(b) aforfeiture order;
(c) aproceeds assessment order.

“confiscation related activity” means an activity in relation to which a
confiscation order may be sought under the Confiscation Act.

“confiscation related evidence” means a thing or evidence of an activity
that may be or provide evidence of something for which a proceeding,
other than a proceeding for an offence, may be started under the
Confiscation Act, chapter 2 and includes—

(@ athing in which a person has an interest that is serious crime
derived property; and

(b) athingin which aperson has an interest that isillegally acquired
property of a person reasonably suspected of having been
engaged in a serious crime related activity; and

(c) evidence of aserious crime related activity; and

(d) evidence of illegal activity of a person reasonably suspected of
having engaged in a serious crime related activity; and

113 Section 272 (Authorised commission officer)
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SCHEDULE 2 (continued)
(e) property that is restrained under a restraining order under the
Confiscation Act.

“confiscation related investigation” means an investigation the
commission is conducting for the Confiscation Act, chapter 2.114

“convicted”, of an offence, means being found guilty of the offence, on a
pleaof guilty or otherwise, whether or not a conviction is recorded.

“court day” means aday on which the court registry is open for business.
“covert search warrant” see section 148.

“Crime and Misconduct Commission” means the Crime and Misconduct
Commission established under section 220.

“crime function” see section 25.115

“crime investigation” means an investigation conducted by the
commission in the performance of its crime function.

“criminal history”, of a person, means—

() every conviction of the person for an offence, in Queensland or
elsewhere, and whether before or after the commencement of this
Act; and

(b) every charge made against the person for an offence, in
Queendand or elsewhere, and whether before or after the
commencement of thisAct.

“criminal paedophilia”—

1. “Criminal paedophilia’ means criminal activity that involves any

of the following—

(@) offences of a sexua nature committed in relation to
children; or

(b) offencesrelating to obscene material depicting children.

2. Itisimmaterial whether the offence is committed in Queensland
or elsawhere if the offender or the child is ordinarily resident in
Queensland.

114 Confiscation Act, chapter 2 (Confiscation without conviction)
115 Section 25 (Commission’s magjor crime function)
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SCHEDULE 2 (continued)

“data surveillance device” means any instrument, apparatus, egquipment,
program or other thing capable of being used to record or monitor,
other than through visual recording or monitoring, the input of
information into, or the output of information from, a computer.

“deal with”, a complaint about misconduct or information or matter
involving misconduct, includes—

(&) investigate the complaint, information or matter; and
(b) gather evidence for—

(i) prosecutions for offences; or

(i) disciplinary proceedings; and

(c) refer the complaint, information or matter to an appropriate
authority to start a prosecution or disciplinary proceeding; and

(d) start adisciplinary proceeding; and

(e) take other action, including managerial action, to address the
complaint in an appropriate way.

“declared law enforcement agency” means an entity declared to be a law
enforcement agency under aregulation.

“deputy public interest monitor” means a person appointed as a deputy
public interest monitor under section 324.116

“dwelling”—

1. A “dwelling” includes a building or other structure, or part of a
building or other structure, kept by the owner or occupier (the
“owner”) as aresidence for the owner, a member of the owner’s
family or an employee of the owner.

2. Indeciding whether a building or other structure is a dwelling, it
isimmaterial that the building or other structure is from time to
time uninhabited.

3. A building or other structure adjacent to, and occupied with, a
dwelling is part of the dwelling if it is connected to the dwelling,
whether directly or by a covered and enclosed passage leading
from the one to the other, but not otherwise.

116 Section 324 (Public interest monitor)
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SCHEDULE 2 (continued)

4. A *“dwelling” also includes a boat (other than an external deck of
the boat) used or kept as a residence for the owner, a member of
the owner’s family or an employee of the owner.

“enter” aplace, includes re-enter the place.
“evidence’, of the commission of major crime or misconduct, includes—

(@ a thing or activity that is or may provide evidence of the
commission of the major crime or misconduct; and

(b) athing that will, itself or by or on scientific examination, provide
evidence of the commission of the major crime or misconduct;
and

(c) athing that isintended to be used for the purpose of committing
the major crime or misconduct; and

(d) athing that may be liable to forfeiture.
“forfeiture proceeding” means—

(@) aproceeding for a forfeiture order or a restraining order under
the Confiscation Act; or

(b) a proceeding for an order forfeiting or restraining the use of
property under another Act.

“illegally acquired property” meansillegally acquired property under the
Confiscation Act.

“ineligible person” means any of the following—
(8 aperson who has been convicted of an indictable offence;
(b) apersonwho is affected by bankruptcy action;
(c) aperson holding judicial appointment;
(d) amember of the Legidative Assembly or the Executive Council;
(e) the parliamentary commissioner;
(f) amonitor;
(g) thedirector of public prosecutions;

(h) a member of the police service, or, other than in relation to
appointment as a senior officer, a person who has been a member



231
Crime and Misconduct Act 2001

(i)
@)
(k)
O]

SCHEDULE 2 (continued)

of the police service within the 5 years before the time at which
the person’s qualification for appointment arises;

apublic service employee;

a person who holds an appointment on the staff of a Minister;
alocal government councillor;

alocal government employee.

“install”, a surveillance device, includes maintain, replace and remove the
device.

“investigate” includes examine and consider.

“Leader of the House” means the member who is recognised in the
Legidative Assembly as the Leader of the House.

“Leader of the Opposition” means the member who is recognised in the
Legidative Assembly asthe Leader of the Opposition.

“listening device” means any instrument, apparatus, equipment or device
capable of being used to overhear, record, monitor or listen to a
private conversation when it is taking place.

“major crime’ means—

(@

(b)
(©)
(d)

criminal activity that involves an indictable offence punishable
on conviction by a term of imprisonment not less than 14 years;
or

criminal paedophilia; or
organised crime; or
something that is—

(i) preparatory to the commission of crimina paedophilia or
organised crime; or

(if) undertaken to avoid detection of or prosecution for criminal
paedophilia or organised crime.

“member”, for a commission hearing, means person conducting the
hearing.

“misconduct” means official misconduct or police misconduct.
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SCHEDULE 2 (continued)

“misconduct functions’ see section 33.117

“misconduct investigation” means an investigation conducted by the
commission in the performance of its misconduct function.

“misconduct tribunal” means a misconduct tribunal under the
Misconduct Tribunals Act 1997.

“monitor” means the public interest monitor or a deputy public interest
monitor.

“monitoring order” see section 119C.118

“national crime authority” means the national crime authority
established under the National Crime Authority Act 1984 (Cwith).

“notice” means written notice.
“notice to discover” see section 75.
“noticeto produce” —
(&) for acrime investigation—see section 74;119 or
(b) for aconfiscation related investigation—see section 74A.120
“obscene material”, depicting children, includes—

(@ a child abuse computer game under the Classification of
Computer Games and Images Act 1995; and

(b) a child abuse publication or child abuse photograph under the
Classification of Publications Act 1991; and

(c) achild abuse film under the Classification of Films Act 1991.
“obstruct” includes the following—

(@) hinder;

(b) attempt to obstruct.
“official misconduct” see section 15.
“organised crime” means criminal activity that involves—

117 Section 33 (Commission’s misconduct functions)

118 Section 119C (Monitoring order applications)

119 Section 74 (Notice to produce for crime investigation)

120 Section 74A (Notice to produce for confiscation related investigation)
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SCHEDULE 2 (continued)
(8 indictable offences punishable on conviction by a term of
imprisonment not less than 7 years, and
(b) 2 or more persons; and

(c) substantial planning and organisation or systematic and
continuing activity; and

(d) apurposeto obtain profit, gain, power or influence.

“parliamentary commissioner” means the Parliamentary Crime and
Misconduct Commissioner appointed under section 303.12

“parliamentary committee” means the Parliamentary Crime and
Misconduct Committee of the L egidative Assembly.

“parliamentary service’” means the parliamentary service established
under the Parliamentary Service Act 1988.

“part-time commissioner” means a commissioner other than the
chairperson.

“photograph” includes photocopy, videotape and record an image.
“place” includes—

(& premises; and

(b) vacant land; and

(c) avehicle; and

(d) aplacein Queensland waters; and

(e) aplaceheld under 2 or more titles or owners.

“police misconduct” means conduct, other than official misconduct, of a
police officer that—

(@) isdisgraceful, improper or unbecoming a police officer; or
(b) shows unfitness to be or continue as a police officer; or

(c) doesnot meet the standard of conduct the community reasonably
expects of a police officer.

“police service” means the Queensland Police Service.

121 Section 303 (Office of parliamentary crime and misconduct commissioner)
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SCHEDULE 2 (continued)
“police task force” means a task force under the authority of the
commissioner of police.
“possession” includes the following—
() custody;
(b) contral.
“post-search approval order” see section 97.122
“premises’ includes—

(8 abuilding or structure, or part of a building or structure, of any
type; and

(b) agroup of buildings or structures, or part of a group of buildings
or structures, of any type; and

(c) the land or water where a building or structure, or a group of
buildings or structures, is situated; and

(d) avehicle and acaravan; and
(e) atent or cave; and
(f) premises held under 2 or more titles or owners.

“presiding officer”, for a commission hearing, means the person
conducting the hearing.

“private conver sation” means any words spoken by one person to another
person in circumstances that indicate—

(a) that those persons desire the words to be heard or listened to only
by themselves; or

(b) that either of those persons desires the words to be heard or
listened to only by themselves and by some other person;

but does not include words spoken by one person to another personin
circumstances in which either of those persons ought reasonably to
expect the words may be overheard, recorded, monitored or listened
to by some other person, not being a person who has the consent,
express or implied, of either of those persons to do so.

122 Section 97 (Post-search approval)
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SCHEDULE 2 (continued)

“privilege”, in relation to an answer, information, communication or
document, or thing means—

@

(b)

(©)

in the context of a crime investigation—privilege recognised at
law on the ground of —

(i) sef-incrimination; or

(if) legal professiona privilege; or

in the context of a misconduct investigation—
(i) legal professional privilege; or

(if) public interest immunity; or

(iii) parliamentary privilege; or

in the context of a confiscation related investigation—
(i) legal professiona privilege; or

(if) public interest immunity; or

(i) parliamentary privilege; or

(iv) self-incrimination;

and, in each context, includes a claim on the ground of confidentiality.

“public interest monitor” means the person appointed as the public
interest monitor under section 324.123

“public official” means—

(@
(b)

(©)

the ombudsman; or

the chief executive officer of a unit of public administration,
including the commissioner of police; or

a person who constitutes a corporate entity that isaunit of public
administration.

“public prosecutor” means the director, deputy director, or another lawyer
appointed under the Director of Public Prosecutions Act 1984.

“reasonably suspects’ means suspects on grounds that are reasonable in
the circumstances.

123 Section 324 (Public interest monitor)
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SCHEDULE 2 (continued)
“reference committee” means the Crime Reference Committee
established under section 274.
“relevant person” —

(@ in relation to an application to a judge for a surveillance
warrant—see section 122; and

(b) in relation to an application to a magistrate for a surveillance
warrant—see section 138; and

(c) in relation to an application to a judge for a covert search
warrant—see section 149; and

(d) inrelation to an application to a judge for an additional powers
warrant—see section 159.124

“search warrant” see section 86.
“search warrant powers’ means the powers under section 92.12

“senior officer”, in chapter 6, part 1, means a person who, in the
chairperson’s opinion, is performing duties that would, if the person
were a public service officer, be duties of a senior executive.

“seriouscrime derived property” seethe Confiscation Act, section 23.126
“seriouscrimerelated activity” see the Confiscation Act, section 16.127
“surveillance device” means—
(a) for acrimeinvestigation—
(i) alistening device; and
(if) avisual surveillance device; and
(iii) atracking device; and

124 Section 122 (Who may be present at consideration of application for surveillance
warrant)

Section 138 (Who may be present at consideration of application)

Section 149 (Who may be present at consideration of application)

Section 159 (Who may be present at consideration of application)
125 Section 92 (Powers under search warrants)
126 Confiscation Act, section 23 (Meaning of “ serious crime derived property”)
127 Confiscation Act, section 16 (Meaning of “serious crime related activity”)
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(iv) a device containing any combination of the devices
mentioned in subparagraphs (i), (ii) and (iii); and
(v) adatasurveillance device; and
(b) for amisconduct investigation—a listening device.
“surveillance warrant” —

(@ for a surveillance warrant authorising the use of a class A or
class B surveillance device or both—see section 121(2); or

(b) for a surveillance warrant authorising the use of a class B
surveillance device—see section 137(2).

“suspension order” see section 1191.128

“under this Act”, for an act or omission to which section 335, 336 or
33712 gpplies, includes an act done or omission made purportedly
under thisAct for the purposes of thisAct.

“unit of public administration” see section 20.
“vehicle’ includes aircraft and boat.

128 Section 1191 (Suspension order application)

129 Section 335 (Protecting officials and others from liability), 336 (Protection of
parliamentary commissioner and officers etc.) or 337 (Protection from liability)
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SCHEDULE 2—DICTIONARY
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8 I nfor mation about retrospectivity
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by afootnote to the text.
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