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POLICE POWERS AND RESPONSIBILITIES
ACT 2000

[as amended by all amendments that commenced on or before 1 October 2003]

An Act about the powers and responsibilities of police officers, and for
other purposes

CHAPTER 1—PRELIMINARY

PART 1—GENERAL

1  Short title

This Act may be cited as the Police Powers and Responsibilities
Act 2000.

2  Commencement

(1) This Act, other than sections 211, 373, 374, 375, 376 and 377 and
schedules 2 and 3,' commences on a day to be fixed by proclamation or
1 July 2000, whichever happens first.

(2) Sections 373, 374, 375, 376 and 377 and schedule 2 commence on
the date of assent.

(3) Section 211 and schedule 3 commence on a day to be fixed by
proclamation.

1 Section 211 (Additional case when arrest for minor drugs offence may be
discontinued). Sections 373, 374, 375, 376 and 377 are transitional provisions and
have expired. Schedules 2 (Acts amended on assent) and 3 (Acts amended after
assent) were omitted in Reprint 1 (see RA section 40).
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3  Dictionary

The dictionary in schedule 4 defines words used in this Act.

4  Purposes of Act

The purposes of this Act are as follows—

(a)

(b)

(©

(d)

(e)

®

to consolidate and rationalise the powers and responsibilities
police officers have for investigating offences and enforcing the
law;

to provide powers necessary for effective modern policing and
law enforcement;

to provide consistency in the nature and extent of the powers and
responsibilities of police officers;

to standardise the way the powers and responsibilities of police
officers are to be exercised;

to ensure fairness to, and protect the rights of, persons against
whom police officers exercise powers under this Act;

to enable the public to better understand the nature and extent of
the powers and responsibilities of police officers.

5 Compliance with Act by police officers

(1) It is Parliament’s intention that police officers should comply with
this Act in exercising powers and performing responsibilities under it.

(2) For ensuring compliance with Parliament’s intention, a police officer
who contravenes this Act may be dealt with as provided by law.

Examples—

1. A minor contravention, for example, forgetting to make an entry in a register, may
amount to a breach of discipline under the Police Service Administration Act 1990
for which a police officer may be dealt with under that Act, including by correction
by way of counselling.

2. A contravention, for example, a police officer maliciously strip-searching a suspect
in a public place, may amount to misconduct under the Police Service
Administration Act 1990.

3. A contravention, for example, a police officer improperly disclosing to a criminal
information obtained through the use of a listening device, may amount to official
misconduct under the Crime and Misconduct Act 2001 .
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4. A contravention, for example, a police officer deliberately holding a person in
custody for questioning several hours after the end of a detention period with no
intention of applying under this Act for an extension of the detention period, may
amount to an offence of deprivation of liberty under the Criminal Code,
section 355.

6  Act does not affect certain principles

(1) This Act does not prevent a police officer from speaking to anyone or
doing anything a police officer may lawfully do apart from this Act when
performing the police officer’s duties, whether or not in relation to an
offence, without exercising a power under this Act or using any form of
compulsion.

(2) Also, it is not the purpose of this Act to affect the principle that
everyone in the community has a social responsibility to help police
officers prevent crime and discover offenders.

PART 2—EFFECT OF ACT ON OTHER LAWS

7  Act does not affect constable’s common law powers etc.
Unless this Act otherwise provides, this Act does not affect—

(a) the powers, obligations and liabilities a constable has at common
law; or

(b) the powers a police officer may lawfully exercise as an
individual, including for example, powers for protecting

property.

8 Act does not affect court’s common law discretion to exclude
evidence

This Act does not affect the common law under which a court in a
criminal proceeding may exclude evidence in the exercise of its discretion.
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9 Inconsistency

(1) The object of this section is to allow police officers to rely generally
on this Act, as opposed to a multiplicity of Acts, for their powers and
responsibilities.

(2) This section applies to a provision of another Act that confers a
power or imposes a responsibility on a police officer.

(3) To the extent of any inconsistency, this Act prevails over the
provision, whether enacted before or after this Act, unless the provision
makes express provision to the contrary.

(4) This section applies subject to section 10.

10 Relationship to other Acts

(1) This Act does not affect the powers or responsibilities a police
officer has under an Act included in schedule 1.

Example—

A police officer who has entered a place under section 372 may, under the Mental
Health Act 2000, section 34, take a person to an authorised mental health service under
that Act if the circumstances mentioned in section 33 of that Act apply.?

(2) However, subsection (1) does not prevent a police officer from
exercising a power or performing a responsibility under this Act for giving
effect to an Act included in schedule 1.

Example—

It may be necessary for a police officer to use reasonable force under this Act to enter a
place to detain a person without warrant under a provision of another Act because that
Act does not include a provision allowing the police officer to use reasonable force to
enter the place.

(3) Also, it is lawful for a police officer to exercise a power in
accordance with this Act for giving effect to an Act included in schedule 1
even though the other Act specifies the way the power may or must be
exercised.

2 The Mental Health Act 2000, sections 33 and 34, are in chapter 2 (Involuntary
assessment), part 3 (Procedures leading to involuntary assessment),
division 3 (Emergency examination orders), subdivision 1 (Emergency examination
orders by police officers and ambulance officers)



s11 29 s12
Police Powers and Responsibilities Act 2000

PART 3—APPOINTMENT AS, AND HELPING, PUBLIC
OFFICIALS

Division 1—Provisions about appointments

11 Appointment of police officers as public officials for other Acts
(1) This section applies if—

(a) an Act (‘‘authorising law”) authorises someone (‘“‘appointer’’)
to appoint public officials for giving effect to the authorising law;
and

(b) a police officer may be appointed as a public official under the
authorising law.

(2) Despite the authorising law, the appointer may appoint a police
officer as a public official for the authorising law only with the
commissioner’s written approval to the proposed appointment.

(3) The commissioner may approve the proposed appointment only if
the commissioner is satisfied the police officer proposed to be appointed—

(a) has the necessary experience or expertise to be a public official
for the authorising law; or

(b) has satisfactorily completed a course of training approved by the
commissioner.

(4) A police officer may exercise powers as a public official under an
authorising law only if and to the extent the commissioner approves the
police officer’s appointment under this section.

(5) If, under the authorising law, the commissioner is the appointer for
police officers, this section does not prevent the commissioner from
appointing a police officer as a public official under the authorising law.

12 Declaration of police officers as public officials

(1) This section applies if, under an express provision of an Act
(“authorising law”’), a police officer is a public official.

(2) Despite the authorising law, the police officer may exercise the
powers of the public official only to the extent that the commissioner first
approves the exercise of the powers.
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(3) The commissioner may approve the exercise of the powers only if
the commissioner is satisfied the police officer proposed to be appointed—

(a) has the necessary experience or expertise to be a public official
for the authorising law; or

(b) has satisfactorily completed a course of training approved by the
commissioner.

Example for subsection (3)—

The commissioner may decide to approve the exercise of powers of a public official
under the Stock Act 1915 or the Brands Act 1915 only by police officers who are
members of the unit of the police service known as the stock investigation squad.

13 Authorising provisions of other Acts apply subject to ss 11-12

A provision of another Act that expressly or impliedly authorises the
appointment of a police officer as a public official or authorises a police
officer to perform the functions of a public official applies subject to
sections 11 and 12.

Division 2—Helping public officials

14 Helping public officials exercise powers under other Acts

(1) This section applies if an Act (‘“‘authorising law”’) authorises a
public official to perform functions in relation to a person or thing.

(2) However, this section only applies to a police officer who is not a
public official for the authorising law.

(3) If a public official asks, a police officer may help the public official
perform the public official’s functions under the authorising law.

(4) Before the police officer helps the public official, the public official
must explain to the police officer the powers the public official has under
the authorising law.

(5) If the public official is not present or will not be present when the
help is to be given, the police officer may give the help only if the police
officer is satisfied giving the help in the public official’s absence is
reasonably necessary in the particular circumstances.

(6) The police officer has, while helping a public official, the same
powers and protection under the authorising law as the public official has.
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(7) Subsection (6) is in addition to, and does not limit, the powers and
protection a police officer has under this or any other Act.

15 Steps police officer may take for failure to give name and address
etc. to public official

(1) This section applies if a police officer reasonably suspects a person
required by a public official under another Act to state the person’s name
and address or date of birth has failed to comply with the requirement.

(2) The police officer may ask the person whether the person has a
reasonable excuse for not complying with the requirement and, if the
person gives an excuse, ask for details or further details of the excuse.

(3) If the person does not answer the question or gives an excuse that the
police officer reasonably suspects is not a reasonable excuse, the police
officer may, under chapter 2, part 3,3 require the person to state the
following—

(a) the person’s name and address;
(b) the person’s date of birth.*
(4) This section does not apply if the public official is a police officer.

16 Steps police officer may take for obstruction of public official

(1) This section applies if a public official claims to have been
obstructed by a person in the exercise of the public official’s powers and a
police officer reasonably suspects the obstruction has happened.

(2) The police officer may ask the person whether the person has a
reasonable excuse for the conduct and, if the person gives an excuse, ask
for details or further details of the excuse.

(3) If the person does not answer the question or gives an excuse the
police officer reasonably suspects is not a reasonable excuse, the police
officer may require the person to stop, or not repeat, the conduct.

(4) This section does not apply if the public official is a police officer.

3 Chapter 2 (General enforcement powers), part 3 (Power to require name, address or
age)

4 Under section 445 (Offence to contravene direction or requirement of police officer)
it is an offence to contravene a direction or requirement of a police officer.
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CHAPTER 2—GENERAL ENFORCEMENT
POWERS

PART 1—ENTRY, INQUIRIES AND INSPECTION

17 General power to enter to make inquiries, investigations or serve
documents

(1) The purpose of this section is to ensure a police officer performing a
function of the police service may enter and stay on a place in
circumstances that may otherwise be trespass.

(2) However, this section does not authorise entry to a private place if a
provision of this Act or another Act provides for entry in the particular
circumstances only under a search warrant or other stated authority.’

(3) A police officer may enter a place and stay for a reasonable time on
the place to inquire into or investigate a matter.
Examples for subsection (3)—

1. The entry may be to a public area of a place such as a hotel or a nightclub for
finding out if an offence is being or has been committed on the place.

2. The entry may be for finding out if a person reasonably suspected of being
involved in the commission of an offence is at a place.

3. The entry may be for finding out if a missing person is in the place.

(4) Also, a police officer may enter and stay for a reasonable time on a
place to serve a document.

(5) However, if the place contains a dwelling, the only part of the place a
police officer may enter without the consent of the occupier is the part of
the place that is not a dwelling.

(6) Also, the police officer may only use minimal force to enter the
place.

Example for subsection (6)—
Turning a door handle to open an unlocked door and opening the door.

5 See, for example, the Prostitution Act 1999, section 59.
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18 What is a reasonable time to stay on a place

(1) What is a reasonable time to stay on a place a police officer enters to
investigate a matter, make an inquiry or serve a document must be decided
according to the particular circumstances.

(2) If the entry is for investigating a matter or making an inquiry, a
reasonable time for a police officer to stay on a place is the time reasonably
necessary for the police officer to do the following for deciding whether
any other action is necessary to fulfil a function of the police service—

(a) ask questions of anyone present at the place;
(b) make any reasonable investigation or observation.®

(3) If the entry is for serving a document, a reasonable time for a police
officer to stay on a place is the time reasonably necessary for the police
officer to ask questions for serving the document and to serve the
document according to law.

19 General power to enter to arrest or detain someone or enforce
warrant

(1) A police officer may enter a place’ and stay for a reasonable time on
the place—

(a) to arrest a person without warrant; or
(b) to arrest a person named in a warrant; or
(c) to detain a person under another Act.

(2) If the place contains a dwelling, a police officer may enter the
dwelling without the consent of the occupier to arrest or detain a person
only if the police officer reasonably suspects the person to be arrested or
detained is at the dwelling.

(3) If the place is a vehicle, a police officer may stop and detain the
vehicle and enter it to arrest or detain the person.

(4) A police officer who enters a place under this section may search the
place for the person.

6 For the functions of the police service, see the Police Service Administration
Act 1990, section 2.3 (Functions of service).

7 See section 392 (Use of force likely to cause damage to enter places) for relevant
safeguards.
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(5) In this section—

‘“arrest”, a person named in a warrant, includes apprehend, take into
custody, detain, and remove to another place for examination or
treatment.

20 Power to enter etc. for relevant laws

(1) For ensuring compliance with a relevant law, a police officer may do
any of the following—

(a)

(b)

(©)

(d)

(e)

®

at any reasonable time, enter and stay on a place used for a
purpose under a licence under the relevant law;

inspect, photograph or copy a prescribed item there or at a place
with appropriate facilities for photographing or copying the item;

seize a thing to which the relevant law applies, if the thing is
evidence of the commission of an offence against the relevant
law or another Act;

require a licence holder or someone else apparently in possession
of prescribed items to produce stated prescribed items for
inspection;

inspect security measures a person must maintain under the
relevant law;

require a licence holder or person apparently in possession or in
charge of the place to give to the police officer reasonable help to
do something mentioned in paragraph (b) or (e).

(2) A police officer may enter a part of a place not used for the purpose
for which entry is made, but only to get to the place used for the purpose.

(3) If a police officer takes a prescribed item to a place with facilities for
photographing or copying the item, the police officer must—

(a)

(b)

give the person from whom it is taken a receipt for the item as if
it had been seized under this Act; and

return the item to the place from which it was taken—

(i) as soon as practicable, but no later than the end of the next
day the place is open for business; or

(i1) if a later time is agreed in writing between the police officer
and the person from whom it was taken, no later than the
later time.
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(4) For this section, a person who is required under—
(a) the Drugs Misuse Act 1986, section 43D;? or
(b) the Road Use Management Act, section 133;°

to keep a register is taken to be a licence holder, and the place the person
uses to carry out activities for which entries must be made in the register is
taken to be a place used under a licence, under a relevant law.

(5) In this section—
“inspect’ includes examine and test.
“prescribed item’ means—

(a) adocument or thing that is required or permitted to be kept under
a relevant law; or

(b) a thing declared under a regulation to be a prescribed item for
this section.

21 What is a reasonable time for entry etc. for a relevant law

(1) A reasonable time for a police officer to enter a place for exercising a
power in relation to a relevant law includes—

(a) when the place is open to or used by the public; or

(b) when the police officer may reasonably expect that someone will
be present at the place; or

(c) when someone is present at the place.

(2) However, if no-one is at a building on a place a police officer enters
under subsection (1)(b), the time stops being a reasonable time for the
entry.

22 Requirement by a police officer for a relevant law

(1) This section applies if a police officer requires a licence holder or
person apparently in possession or in charge of a place used for a purpose

8 Drugs Misuse Act 1986, section 43D (Requirements for supply of controlled
substance under relevant transactions)

9 Road Use Management Act, section 133 (Occupiers of garages etc. to keep register
of repairs)
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under a licence under a relevant law to give the police officer reasonable
help.

(2) What is reasonable help must be decided according to the particular
circumstances.
Examples for subsection (2)—

1. It may be reasonable for a person who can operate a computer to help a police
officer to gain access to a document on the computer so it can be inspected.

2. It may be reasonable for a person to open a safe or strong room where prescribed
items are kept.

23 Power to demand production of licence etc. for weapons

(1) This section applies if a person is required under the Weapons
Act 1990—

(a) to be the holder of a licence or permit to acquire under that Act;
or

(b) to have the approval of any person; or
(c) to keep a register or record.

(2) A police officer may require the person to produce to a police officer
for inspection at a stated reasonable place and time, within 48 hours, any of
the following documents—

(a) the photo licence or permit to acquire;
(b) a certificate or other evidence of approval;
(c) the register or record.

(3) A police officer may also require the individual to produce for
inspection at a stated reasonable place and time, within 48 hours, any
weapon still in the individual’s possession and mentioned in any of the
documents.

(4) However, if an individual has physical possession of a weapon, a
police officer may require the individual to produce immediately to the
police officer for inspection the weapon and the photo licence authorising
possession of the weapon.

(5) This section is in addition to, and does not limit, section 20.
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PART 2—SEARCHING PERSONS, VEHICLES AND
PLACES WITHOUT WARRANT

Division 1—Roadblocks

24 Roadblocks

(1) A police officer may establish a roadblock if the police officer
reasonably suspects a roadblock may be effective to apprehend or locate a
person in a vehicle who—

(a) has committed a seven year imprisonment offence; or

(b) may be unlawfully depriving someone else of liberty;!'? or
(c) is being unlawfully deprived of liberty; or

(d) has escaped from lawful custody; or

(e) may be endangering the life or safety of someone else.

(2) In deciding whether to establish a roadblock, the police officer must
have regard to the following—

(a) when and where the relevant circumstances happened;

(b) information the police officer has about where the person sought
may be travelling in a vehicle.

(3) A police officer may stop all vehicles or any vehicle at the roadblock
and detain each vehicle stopped for the time reasonably necessary to search
it to find out if a person mentioned in subsection (1) is in it.

25 Procedure for establishing roadblocks

Before a police officer decides where to establish a roadblock, the senior
police officer present must consider—

(a) the effect the roadblock may have on road safety and public
safety; and

(b) the likelihood of a dangerous situation happening if a person
sought is located at the roadblock; and

10 For what is unlawful deprivation of liberty, see the Criminal Code, section 355.
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(c) any other relevant safety considerations.
Example—

If the person sought is believed to be armed and dangerous, the police officer
establishing the roadblock may decide not to establish it in a populated location.

26 Record of roadblock to be made
The senior police officer present at a roadblock must ensure—

(a) arecord is made of relevant details of the roadblock including,
for example, the reasons for establishing it, when and where it
was established, for how long, and whether the roadblock led to a
person sought being located or arrested; and

(b) a copy of the record is given to a person nominated by the
commissioner for the purpose.

Division 2—Searching persons without warrant

27 Searching persons without warrant

(1) A police officer who reasonably suspects any of the prescribed
circumstances for searching a person without a warrant exist may, without
a warrant, do any of the following—

(a) stop and detain a person;

(b) search the person and anything in the person’s possession for
anything relevant to the circumstances for which the person is
detained.

(2) The police officer may seize all or part of a thing—
(a) that may provide evidence of the commission of an offence; or

(b) that the person intends to use to cause harm to himself, herself or
someone else; or

(c) if section 28(b) applies, that is an antique firearm.

28 Prescribed circumstances for searching persons without warrant

The prescribed circumstances for searching a person without a warrant
are as follows—
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(a)

(b)

(©)

(d)

(e)

)

the person has something that may be—

(i) a weapon, knife or explosive the person may not lawfully
possess, or another thing that the person is prohibited from
possessing under a domestic violence order or an interstate
domestic violence order; or

(i1) an unlawful dangerous drug; or
(ii1) stolen property; or

(iv) unlawfully obtained property; or
(v) tainted property; or

(vi) evidence of the commission of a seven year imprisonment
offence the police officer reasonably suspects may be
concealed on the person or destroyed;

the person possesses an antique firearm and is not a fit and proper
person to be in possession of the firearm—

(i) because of the person’s mental and physical fitness; or

(i) because a domestic violence order has been made against
the person; or

(i11) because the person has been found guilty of an offence
involving the use, carriage, discharge or possession of a
weapon;

the person has something that may have been used, is being used,
is intended to be used, or is primarily designed for use, as an
implement of housebreaking, for unlawfully using or stealing a
vehicle, or for the administration of a dangerous drug;

the person has something the person intends to use to cause harm
to himself, herself or someone else;

the person is at a casino and may have contravened, or attempted
to contravene, the Casino Control Act 1982, section 103 or 104;!!

the person has committed, is committing, or is about to
commit—

(1) an offence against the Racing Act 2002; or

11

Casino Control Act 1982, section 103 (Cheating) or 104 (Unlawful use of certain
equipment etc.)
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(i1) an offence against the Corrective Services Act 2000,
section 96, 97 or 100;'2 or

(iii) an offence that may threaten the security or management of
a prison or the security of a prisoner.

Division 3—Searching vehicles without warrant

29 Searching vehicles without warrant

(1) A police officer who reasonably suspects any of the prescribed
circumstances for searching a vehicle without a warrant exist may, without
warrant, do any of the following—

(a) stop a vehicle;
(b) detain a vehicle and the occupants of the vehicle;

(c) search a vehicle and anything in it for anything relevant to the
circumstances for which the vehicle and its occupants are
detained.

(2) Also, a police officer may stop, detain and search a vehicle and
anything in it if the police officer reasonably suspects—

(a) the vehicle is being used unlawfully; or

(b) a person in the vehicle may be arrested without warrant under
section 19813 or under a warrant under the Corrective Services
Act 2000.

(3) If the driver or a passenger in the vehicle is arrested for an offence
involving something the police officer may search for under this part
without a warrant, a police officer may also detain the vehicle and anyone
in it and search the vehicle and anything in it.

(4) If it is impracticable to search for a thing that may be concealed in a
vehicle at the place where the vehicle is stopped, the police officer may
take the vehicle to a place with appropriate facilities for searching the
vehicle and search the vehicle at that place.

(5) The police officer may seize all or part of a thing—

12 Corrective Services Act 2000, section 96 (Prohibited things), 97 (Removing things
from facilities) or 100 (Interviewing and photographing prisoners etc.)

13 Section 198 (Arrest without warrant)
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(a)
(b)

()

that may provide evidence of the commission of an offence; or

that the person intends to use to cause harm to himself, herself or
someone else; or

if section 30(b) applies, that is an antique firearm.

(6) Power under this section to search a vehicle includes power to enter
the vehicle, stay in it and re-enter it as often as necessary to remove from it
a thing seized under subsection (5).

30 Prescribed circumstances for searching vehicle without warrant

The prescribed circumstances for searching a vehicle without a warrant
are that the vehicle may have in it something that—

(a)

(b)

(©
(d)
(e)
(f)

(@)

may be a weapon or explosive a person may not lawfully possess,
or another thing that the person is prohibited from possessing
under a domestic violence order or an interstate domestic
violence order; or

may be an antique firearm that a person possesses and the person
is not a fit and proper person to possess the firearm—

(1) because of the person’s mental and physical fitness; or

(i1) because a domestic violence order has been made against
the person; or

(iii)) because the person has been found guilty of an offence
involving the use, carriage, discharge or possession of a
weapon; or

may be an unlawful dangerous drug; or
may be stolen property; or
may be unlawfully obtained property; or

may have been used, is being used, is intended to be used, or is
primarily designed for use, as an implement of housebreaking,
for unlawfully using or stealing a vehicle, or for the
administration of a dangerous drug; or

may be evidence of the commission of an offence against any of
the following—

» the Racing and Betting Act 1980
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(h)

@
G

)

. the Corrective Services Act 2000, section 96, 97 or 10014
J the Nature Conservation Act 1992; or

may have been used, is being used, or is intended to be used, to
commit an offence that may threaten the security or management
of a prison or the security of a prisoner; or

may be tainted property; or

may be evidence of the commission of a seven year
imprisonment offence the police officer reasonably suspects may
be concealed or destroyed; or

may be something the person intends to use to cause harm to
himself, herself or someone else.

Division 4—Searching public places without warrant

31 Searching public places without warrant

(1) It is lawful for a police officer to exercise the following powers in a
public place without a search warrant—

(a)

(b)

(©)

(d)

(e)
()

power to enter the public place and to stay on it for the time
reasonably necessary to exercise powers mentioned in

paragraphs (b) to (f);

power to search the public place for anything that may be
evidence of the commission of an offence;

power to seize a thing found at the public place, or on a person
found at the public place, that a police officer reasonably
suspects may be evidence of the commission of an offence;

power to photograph anything the police officer reasonably
suspects may provide evidence of the commission of an offence;

power to dig up land;

power to open anything that is locked.

14

Corrective Services Act 2000, section 96 (Prohibited things), 97 (Removing things
from facilities) or 100 (Interviewing and photographing prisoners etc.)
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(2) However, if this section applies to a place because it is a public place
while it is ordinarily open to the public, the police officer may search the
place only—

(a) with the consent of the occupier of the place; or
(b) under a search warrant; or
(c) under chapter 3, part 2.5

(3) If the occupier consents, the police officer may exercise search
warrant powers at the place.

PART 3—POWER TO REQUIRE NAME, ADDRESS OR
AGE

Division 1—Powers relating to name and address

32 Person may be required to state name and address

(1) A police officer may require a person to state the person’s correct
name and address in prescribed circumstances.

(2) Also, the police officer may require the person to give evidence of
the correctness of the stated name and address if, in the circumstances, it
would be reasonable to expect the person to be in possession of evidence of
the correctness of the stated name or address or to otherwise be able to give
the evidence.

(3) A person does not commit an offence against section 445¢ if the
person was required by a police officer to state the person’s name and
address and the person is not proved—

(a) for section 33(a) or (b)—to have committed the offence; or

(b) for section 33(e)—to be the person named in the warrant,
summons or court document; or

15  Chapter 3 (Search warrants, obtaining documents, and crime scenes), part 2 (Search
of place to prevent loss of evidence)

16  Section 445 (Offence to contravene direction or requirement of police officer)
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(©

(d)

for section 33(g)—to have been involved or to be about to be
involved in an act of domestic violence or associated domestic
violence; or

for section 33(h) or (i)—to have been able to help in the
investigation.

(4) Also, a person does not commit an offence against section 445 if—

(a)

(b)

the person was required by a police officer to state the person’s
name and address for enforcing the Tobacco and Other Smoking
Products Act 1998 in relation to the supply of a smoking product
to a child; and

no-one is proved to have committed an offence against that Act.

(5) In this section—

‘““address’ means current place of residence.

33 Prescribed circumstances for requiring name and address

The prescribed circumstances for requiring a person to state the person’s
name and address are as follows—

(a)
(b)

(©

(d)

(e)

®

a police officer finds the person committing an offence;

a police officer reasonably suspects the person has committed an
offence;

a police officer is about to take—

(i) the person’s identifying particulars under an identifying
particulars notice; or

(11) a DNA sample from the person under a DNA sample notice;

a police officer is about to give, is giving, or has given someone a
noise abatement direction, an initial nuisance direction or a final
nuisance direction;

a police officer is attempting to enforce a warrant or serve a
summons or other court document on a person;

a police officer reasonably believes obtaining the person’s name
and address is necessary for the administration or enforcement of
an Act prescribed under a regulation for this section;
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(g) a police officer reasonably suspects the person has been or is
about to be involved in an act of domestic violence or associated
domestic violence;

(h) a police officer reasonably suspects the person may be able to
help in the investigation of—

(1) an act of domestic violence or associated domestic violence;
or

(i1) arelevant vehicle incident;

(1) a police officer reasonably suspects the person may be able to
help in the investigation of an alleged indictable offence because
the person was near the place where the alleged offence
happened before, when, or soon after it happened;

(j) the person is the person in control of a vehicle that is stationary
on a road or has been stopped under section 51.17

Division 2—Powers relating to age

34 Power for age-related offences
(1) This section applies if—
(a) aperson is at a place and the age of the person is relevant to the
person’s entitlement to be at the place; or
(b) a person is engaging in an activity and the age of the person is
relevant to the person’s entitlement to engage in the activity.
Examples for subsection (1)—
1. The age of a person is relevant to a person’s entitlement to be on licensed premises.

2. The age of a person is relevant to a person’s entitlement to play a gaming machine
at a casino or a club.

(2) A police officer may require a person to state the person’s correct
date of birth, whether or not when requiring the person to state the person’s
correct name and address.

(3) Also, the police officer may require the person to give evidence of
the correctness of the stated date of birth if, in the circumstances, it would

17  Section 51 (Stopping vehicles for prescribed purposes)
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be reasonable to expect the person to be in possession of evidence of the
correctness of the stated date of birth or to otherwise be able to give the
evidence.

(4) If a police officer asks a person to give evidence of the person’s date
of birth and is not satisfied the person is old enough to be at the place or to
engage in the activity, the police officer may direct the person—

(a) to immediately leave the place, or the part of the place in which
the person’s age is relevant, and not re-enter it; or

(b) not to engage in the activity.
Example for subsection (4)—

The police officer may not be satisfied the person is old enough to be at a place because
of the person’s apparent age if—

(a) the person fails to provide evidence of the stated date of birth; or

(b) the police officer reasonably suspects a document purporting to establish the
person’s identity and stating a date of birth does not belong to the person.

35 Unlawful supply of smoking products to children
(1) This section applies if a police officer—
(a) either—

(i) observes a person being supplied a thing that the police
officer reasonably suspects is a smoking product; or

(11) reasonably suspects a person has just been supplied a
smoking product; and

(b) reasonably suspects the person is a child.
(2) A police officer may—

(a) ask the person to show acceptable evidence of age of the person;
and

(b) require the person to produce the thing supplied to the person.
(3) The police officer may seize the smoking product if the person—
(a) either—
(i) refuses, or is unable, to comply with the request; or

(11) shows acceptable evidence of age of the person showing the
person is a child; and
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(b) the police officer reasonably suspects the smoking product is
evidence of an offence against the Tobacco and Other Smoking
Products Act 1998.

(4) In this section—

‘““acceptable evidence of age’ has the meaning given to it by the Tobacco
and Other Smoking Products Act 1998, section 6.

“smoking product’” has the meaning given to it by the Tobacco and Other
Smoking Products Act 1998, schedule.

PART 4—DIRECTIONS TO MOVE-ON

36 Part does not apply to authorised public assemblies

This part does not apply to an authorised public assembly under the
Peaceful Assembly Act 1992.

37 When power applies to behaviour

(1) A police officer may exercise a power under section 39 in relation to
a person at or near a prescribed place if a police officer reasonably suspects
the person’s behaviour is or has been—

(a) causing anxiety to a person entering, at or leaving the place,
reasonably arising in all the circumstances; or

(b) interfering with trade or business at the place by unnecessarily
obstructing, hindering or impeding someone entering, at or
leaving the place; or

(c) disorderly, indecent, offensive, or threatening to someone
entering, at or leaving the place; or

(d) disrupting the peaceable and orderly conduct of any event,
entertainment or gathering at the place.

(2) Subsection (1)(b) applies to premises used for trade or business only
if the occupier of the premises complains about the person’s behaviour.
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(3) This part also applies to a person in a prescribed place if a police
officer reasonably suspects that, because of the person’s behaviour, the
person is soliciting for prostitution.

(4) For this part, the person’s behaviour is a “relevant act”.

38 When power applies to a person’s presence

(1) A police officer may exercise a power under section 39 in relation to
a person at or near a prescribed place if a police officer reasonably suspects
the person’s presence is or has been—

(a) causing anxiety to a person entering, at, or leaving the place,
reasonably arising in all the circumstances; or

(b) interfering with trade or business at the place by unnecessarily
obstructing, hindering or impeding someone entering, at or
leaving the place; or

(c) disrupting the peaceable and orderly conduct of any event,
entertainment or gathering at the place.

(2) Subsection (1)(b) applies to premises used for trade or business only
if the occupier of the premises complains about the person’s presence.

(3) For this part, the person’s presence is a “relevant act”.

39 Direction may be given to person

(1) A police officer may give to a person or group of persons doing a
relevant act any direction that is reasonable in the circumstances.

Examples for subsection (1)—

1. If a person sitting in the entrance to a shop is stopping people entering or leaving
the shop when it is open for business and the occupier complains, a police officer
may give to the person a direction to move away from the entrance.

2. If a group of people have been fighting in a night club car park, a police officer
may give the people involved in the fight a direction to leave the premises in
opposite directions to separate the aggressors.

3. If a person has approached a primary school child near a school in circumstances
that would cause anxiety to a reasonable parent, a police officer may give the
person a direction to leave the area near the school.

(2) However, a police officer must not give a direction under
subsection (1) that interferes with a person’s right of peaceful assembly
unless it is reasonably necessary in the interests of—
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(a) public safety; or
(b) public order; or
(c) the protection of the rights and freedoms of other persons.
Examples of rights and freedoms for subsection (2)(c)—
1. The rights and freedoms of the public to enjoy the place.

2. The rights of persons to carry on lawful business in or in association
with the place.

(3) Without limiting subsection (1), a direction may require a person to
do either of the following—

(a) leave the prescribed place and not return within a stated
reasonable time of not more than 24 hours;

(b) move from a particular location for a stated reasonable distance,
in a stated direction, and not return or be within the stated
distance from the place for a stated reasonable time of not more
than 24 hours.

(4) The police officer must tell the person or group of persons the
reasons for giving the direction.

40 Proposal for notified area

(1) A government entity or a local government may apply to the Minister
for the declaration of a stated area as a notified area.

(2) Before the Governor in Council declares an area to be a notified area,
the Minister must ensure any requirements prescribed under a regulation
for this section have been complied with.

41 Declaration of notified areas

The Governor in Council may, by regulation, declare a stated area to be a
notified area for this Act.
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PART 5—BREACHES OF THE PEACE, RIOTS AND
PREVENTION OF OFFENCES

42 Dealing with breach of the peace
(1) This section applies if a police officer reasonably suspects—
(a) abreach of the peace is happening or has happened; or
(b) there is an imminent likelihood of a breach of the peace; or
(c) there is a threatened breach of the peace.

(2) It is lawful for a police officer to take the steps the police officer
considers reasonably necessary to prevent the breach of the peace
happening or continuing, or the conduct that is the breach of the peace
again happening, even though the conduct prevented might otherwise be
lawful.

Examples for subsection (2)—

1. The police officer may detain a person until the need for the detention no longer
exists.

2. A person who pushes in to the front of a queue may be directed to go to the end of
the queue.

3. Property that may be used in or for breaching the peace may be seized to prevent
the breach.

(3) It is lawful for a police officer—

(a) to receive into custody from a person the police officer
reasonably believes has witnessed a breach of the peace, a person
who has been lawfully detained under the Criminal Code,
section 260;!8 and

(b) to detain the person in custody for a reasonable time.

43 Prevention of riot

(1) It is lawful for a police officer to take the steps the police officer
reasonably believes are necessary to suppress a riot.

(2) It is lawful for a police officer, acting under reasonable orders given
by a justice for suppressing a riot, to suppress a riot.

18  Criminal Code, section 260 (Preventing a breach of the peace)
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44 Prevention of offences—general

(1) This section applies if a police officer reasonably suspects an offence
has been committed, is being committed, or is about to be committed.

(2) It is lawful for a police officer to take the steps the police officer
considers reasonably necessary to prevent the commission, continuation or
repetition of an offence.

Example of preventing the commission of an offence—

A police officer who reasonably suspects the way a person in the vicinity of a prisoner
is acting threatens or is likely to threaten the security of the prisoner or the security or
good order of the place where the prisoner is detained may require the person to leave
the vicinity of the prisoner or the place of detention.

Examples of continuation of an offence—

1. A police officer may direct a person who is obstructing an ambulance officer acting
under the authority of the Ambulance Service Act 1991 to leave the place where the
person is and, if the person fails to leave, may use reasonably necessary force to
remove the person.

2. A police officer may remove or deface an obscene or indecent placard, picture,
writing or advertisement attached to a place or thing if it contravenes an Act
because it is visible to members of the public.

44A Prevention of particular offences relating to liquor
(1) This section applies if—

(a) a police officer reasonably suspects an offence against a liquor
provision has been committed, is being committed or is about to
be committed at a place; and

(b) the officer reasonably suspects an opened container of liquor, as
defined in the Liquor Act 1992, section 4B, at the place relates to
the offence.

(2) The police officer may seize and dispose of the container and its
contents (the ‘“thing”) in the way the officer considers reasonably
necessary to prevent the commission, continuation or repetition of an
offence against the liquor provision.

Example for subsection (2)—

The police officer may empty an opened can of beer found by the officer being
consumed by a person in contravention of a liquor provision.

(3) If the police officer exercises the power under subsection (2)—
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(a) the thing is taken to have been forfeited to, and to have become
the property of, the State immediately after the officer seized it;
and

(b) chapter 11, part 2, division 3 and chapter 11, part 3 do not apply
to the thing.!?

(4) In this section—
“liquor provision” means any of the following provisions—
(a) the Liquor Act 1992, section 164, 168B or 173B;
(b) the Community Services (Aborigines) Act 1984, section 45T;
(c) the Community Services (Torres Strait) Act 1984, section 43T.20

‘““opened container” includes a container that has been opened, even if it is
closed at the material time and regardless of whether or not some of
its contents have been removed.

PART 6—POWERS RELATING TO VEHICLES,
TRAFFIC AND ANIMALS

Division 1—Inquiry and investigation powers

45 Power of inquiry into road use contraventions

(1) It is lawful for a police officer to make any reasonably necessary
inquiry, investigation, inspection, examination, or test for establishing

19  Chapter 11 (Administration), part 2 (Registers), division 3 (Enforcement registers)
and part 3 (Dealing with things in the possession of police service).

20 The Ligquor Act 1992, section 164 (Conduct causing public nuisance),
168B (Prohibition of possession of liquor in restricted area) or 173B (Consumption
of liquor in certain public places prohibited), the Community Services (Aborigines)
Act 1984, section 45T (Possession or consumption of alcohol in or on dry place)
(section 45T was renumbered as section 103 under the Community Services
(Aborigines) Act 1984, section 87), the Community Services (Torres Strait) Act
1984, section 43T (Possession or consumption of alcohol in or on dry place)
(section 43T was renumbered as section 101 under the Community Services (Torres
Strait) Act 1984, section 86)
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whether or not an offence against the Road Use Management Act has been
committed.

(2) Also, it is lawful for a police officer to arrange for someone else to
make any reasonably necessary inspection, examination, or test for
establishing whether or not an offence against the Road Use Management
Act has been committed.

46 Power to require information about identity of drivers of vehicles
etc.

(1) This section applies if a person alleges to a police officer or a police
officer reasonably suspects a contravention of the Road Use Management
Act involving a vehicle, tram, or animal has been committed.

(2) A police officer may require any of the following to give to the
police officer information that will identify or help identify the person who
was in control of the vehicle, tram, or animal when the contravention
happened—

(a) an owner of the vehicle, tram, or animal;
(b) aperson in possession of the vehicle, tram, or animal;
(c) aperson in whose name the vehicle is registered;

(d) a person who may reasonably be expected to be able to give the
information.

(3) Also, a police officer may require the driver of the vehicle, tram, or
animal to give to the police officer information about the identity of the
owner of the vehicle, tram, or animal.2!

47 Additional power of inquiry for relevant vehicle incidents

(1) It is lawful for a police officer to make any reasonably necessary
inquiry, investigation, inspection, examination or test—

(a) to obtain information about a vehicle, train, tram, animal or other
property involved in a relevant vehicle incident; or

(b) to obtain information about the cause of a relevant vehicle
incident and the circumstances in which it happened.

21  Failure to comply with the requirement is an offence against section 445 (Offence to
contravene direction or requirement of police officer).
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(2) Also, it is lawful for a police officer to make any reasonably
necessary inquiry or investigation to obtain information about a person
involved in a relevant vehicle incident.

(3) For subsection (1) or (2), a police officer may require a person to
answer any question put to the person by the police officer or provide
information relevant to the incident.

(4) A person who is required by a police officer to provide information
relevant to the incident must not provide any information the person knows
to be false.

Maximum penalty for subsection (4)—40 penalty units or 6 months
imprisonment.

48 Power of entry for ss 4547

(1) For sections 45 to 47, a police officer may enter a place and stay on
the place for the time reasonably necessary for the purpose of the entry.

(2) However, the police officer may use reasonably necessary force to
enter the place only if the entry is authorised by a police officer of at least
the rank of inspector.

49 Production of driver licence
(1) This section applies if a police officer—

(a) finds a person committing an offence against the Road Use
Management Act; or

(b) reasonably suspects a person has committed an offence against
the Road Use Management Act; or

(c) 1is making inquiries or investigations for establishing whether or
not a person has committed an offence against the Road Use
Management Act; or

(d) reasonably suspects a person who was present at the scene of a
relevant vehicle incident may be able to give information or
evidence about the incident; or

(e) reasonably considers it is necessary for enforcing the Road Use
Management Act in relation to a heavy vehicle.
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(2) The police officer may require the person to produce the person’s
driver licence for inspection.?

(3) A person who holds an open driver licence issued under the Road
Use Management Act but is unable to comply with the requirement
immediately may comply with the requirement by producing the licence to
the officer in charge of a nominated police establishment within 48 hours
after the requirement is made.

(4) The police establishment nominated under subsection (3) must be
reasonable in the circumstances.

(5) Subsection (3) does not apply to a person in control of a heavy
vehicle.

50 Power for regulating traffic

(1) A police officer may give to a driver of a vehicle or animal or to a
pedestrian on or about to enter a road, or to a passenger in a vehicle, any
direction, signal or order the police officer reasonably considers necessary
for the safe and effective regulation of traffic on the road.

(2) Also, if an emergency exists, a police officer may give to a driver of
or passenger in a train any direction, signal or order the police officer
reasonably considers necessary.

(3) If a police officer reasonably suspects an emergency exists or it is
otherwise necessary to temporarily prohibit, divert or direct traffic, the
police officer may take any action and give or cause to be given any
direction, signal or order the police officer reasonably considers necessary
or desirable to control traffic and pedestrians on a road.

Examples for subsection (3)—

1. A siege where firearms are being discharged and members of the public may be
hurt.

2. A serious or fatal road accident requiring treatment of injured persons, removal of
bodies, wreckage to be cleared or evidence to be gathered for investigating the
cause of the accident.

(4) A direction under subsection (1) or (3) may include a direction to the
owner or driver of a parked vehicle to move the vehicle as soon as
practicable.

22 Failure to comply with the requirement is an offence against section 445 (Offence to
contravene direction or requirement of police officer).
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(5) A regulation may prescribe the way a police officer may give
directions under this section.

51 Stopping vehicles for prescribed purposes

(1) A police officer may require the person in control of a vehicle, other
than a train, to stop the vehicle for a prescribed purpose.

(2) The person must comply with the requirement, unless the person has
a reasonable excuse.

Maximum penalty—
(a) for a private vehicle—60 penalty units; or
(b) for another vehicle—120 penalty units.
Example of a reasonable excuse for subsection (2)—

It is a reasonable excuse for a person not to comply with a requirement if—

(a) the person reasonably believes that to immediately comply would endanger the
person or someone else; and

(b) the person complies with the requirement at the first reasonable opportunity.
(3) The prescribed purposes are as follows—
(a) for enforcing a transport Act;

(b) to check whether the vehicle or person is complying with a
transport Act;

(c) for monitoring or enforcing a liquor provision;

(d) for enforcing a contravention of law involving putting, dropping
and leaving litter on a public place from a vehicle;

(e) to conduct a breath test.

(4) For monitoring or enforcing a liquor provision, the police officer may
exercise any of the following powers if the officer reasonably suspects the
exercise of the power may be effective for the purpose—

(a) enter the vehicle and remain in it for the time reasonably
necessary for the purpose;

(b) search the vehicle and anything in it;
(c) inspect, measure, test, photograph or film the vehicle or anything
in it;

(d) take samples of anything in or on the vehicle;
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(e) seize anything the officer reasonably suspects is evidence of the
commission of an offence against a liquor provision;

(f) copy a document in the vehicle;
(g) move the vehicle’s load.

(5) For conducting a breath test, the police officer may enter the vehicle
and remain in it for the time reasonably necessary for the purpose.

Examples for subsection (5)—

1. The police officer may hold a breath testing device in or through an open window
of a car so the driver can provide a specimen of breath.

2. The police officer may board a boat so the driver of the boat can provide a
specimen of breath.

(6) In this section—
“in”, for a vehicle, includes on the vehicle.
“liquor provision” means any of the following provisions—
(a) the Liguor Act 1992, section 168B, 169 or 171;
(b) the Community Services (Aborigines) Act 1984, section 45T;
(c) the Community Services (Torres Strait) Act 1984, section 43T.23

“monitor”, a liquor provision, means check whether the provision is being
complied with.

52 Power to require vehicles to be moved

(1) This section applies to a vehicle that is stationary or has been stopped
under section 51.

(2) To enable a police officer to exercise a power for a prescribed
purpose, the police officer may require the person in control of the vehicle
to move the vehicle to a stated reasonable place.

23 The Liquor Act 1992, section 168B (Prohibition of possession of liquor in restricted
area), 169 (Authority required for sale) or 171 (Carrying or exposing liquor for
sale), the Community Services (Aborigines) Act 1984, section 45T (Possession or
consumption of alcohol in or on dry place) (section 45T was renumbered as section
103 under the Community Services (Aborigines) Act 1984, section 87), the
Community Services (Torres Strait) Act 1984, section 43T (Possession or
consumption of alcohol in or on dry place) (section 43T was renumbered as section
101 under the Community Services (Torres Strait) Act 1984, section 86)
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Example for subsection (2)—

The officer may require the person to move the vehicle onto a weighing or testing
device.

(3) However, the place must not be more than—

(a) for a private vehicle—5 km from where the vehicle was stopped;
or

(b) for another vehicle—25 km from where the vehicle was stopped.

(4) Despite subsection (3)(b), a stated reasonable place for the other
vehicle may be any place along the vehicle’s route to its destination or
within 25 km of the route.

(5) The person must comply with the requirement, unless the person has
a reasonable excuse.

Maximum penalty—
(a) for a private vehicle—60 penalty units; or
(b) for another vehicle—120 penalty units.

(6) For a vehicle, other than a private vehicle, if the person does not
comply with the requirement, the police officer may move the vehicle to
the required place.

(7) However, if the vehicle is an aircraft or boat, the police officer may
move the vehicle only if the officer has the necessary qualification, or has
received appropriate training, to control the vehicle.

53 Requirement to remain at a place
(1) This section applies if the person in control of a vehicle is required—
(a) to stop the vehicle under section 51; or
(b) to move the vehicle to a place under section 52.

(2) The person must ensure the vehicle remains at the place where it is
stopped or moved to, for the time reasonably necessary to enable the police
officer to perform a function or exercise a power under those sections.

Maximum penalty—
(a) for a private vehicle—60 penalty units; or

(b) for another vehicle—80 penalty units.
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54 Power to inspect vehicles
(1) This section applies to a motor vehicle that—
(a) 1is stationary on a road; or
(b) has been stopped under section 51; or
(c) 1isata place to which it has been moved under section 52.

(2) To check whether the vehicle complies with a transport Act, a police
officer may inspect or test it.

(3) To enable the police officer to inspect or test the vehicle, the police
officer may do anything reasonable to be done for the inspection or test.

Examples of what may be reasonable for an inspection or test—
The police officer may—
(a) enter the vehicle; or
(b) unlock, unfasten, open or remove any part of it; or

(c) move its load.

55 Power to enter vehicles etc. other than for vehicle inspection
(1) This section applies to a police officer who reasonably suspects—

(a) avehicle at a place the police officer has entered under this Act is
used, or is being used, to transport dangerous goods; or

(b) a heavy vehicle is being, or has just been, used to transport
dangerous goods; or

(c) a vehicle is being, or has just been, used to commit an offence
against a transport Act; or

(d) a vehicle, or a thing in or on it, may provide evidence of the
commission of an offence against a transport Act; or

(e) the driver of a heavy vehicle is required under a transport Act to
keep a document relating to driving hours.

(2) The police officer may, for enforcing a transport Act—
(a) enter the vehicle; or
(b) search any part of the vehicle; or

(c) inspect, measure, test, photograph or film the vehicle or anything
in or on it; or
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(d) take samples of the vehicle or anything in it; or
(e) copy a document in the vehicle; or

(f) move the vehicle’s load.

56 Power to require vehicle inspections

(1) If a police officer reasonably suspects a vehicle may not comply with
a transport Act, the police officer may require its owner to have it inspected
at a stated reasonable time and place.

(2) The requirement—
(a) must be made by notice in the approved form; or

(b) if for any reason it is not practicable to give the notice, may be
made orally and confirmed by notice in the approved form as
soon as practicable.

(3) A person must comply with a requirement under subsection (1),
unless the person has a reasonable excuse.

Maximum penalty for subsection (3)—60 penalty units.

57 Power to prohibit use of vehicles

(1) If a police officer reasonably suspects a vehicle is unsafe or
defective, the police officer may, by notice in the approved form, require
its owner not to use it, or permit it to be used, on a road until—

(a) 1itis inspected at a stated reasonable place and found to comply
with the Road Use Management Act; or

(b) stated reasonable action is taken in relation to the vehicle to
ensure it complies with the Road Use Management Act.

Examples of action that may be reasonable under paragraph (b)—
1. The vehicle’s load be adjusted or moved.

2. Stated repairs be carried out to the vehicle and the vehicle be inspected
at a stated place and found to comply with the Road Use Management
Act.

(2) Without limiting subsection (1), the police officer may issue a defect
notice for the vehicle or attach a defective vehicle label to the vehicle.
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(3) A person must not contravene, or attempt to contravene, a
requirement under subsection (1), unless the person has a reasonable
excuse.

Maximum penalty—
(a) for a private vehicle—60 penalty units; or
(b) for a heavy vehicle—120 penalty units.
(4) It is a reasonable excuse for subsection (3) if—

(a) the vehicle’s registration is cancelled and the person gives the
police officer who issued the defect notice written notice of that
fact within 7 days after the cancellation; or

(b) the vehicle is disposed of to a motor dealer and the person gives
the chief executive of the department within which the Road Use
Management Act is administered written notice of the name and
address of the motor dealer within 7 days after the disposal.

(5) If the driver to whom a defect notice is given is not the owner, the
driver must immediately give the defect notice to the owner, unless the
driver has a reasonable excuse.

Maximum penalty—30 penalty units.

(6) A person must not remove a defective vehicle label attached to a
vehicle from the vehicle, unless the person has a reasonable excuse.

Maximum penalty—30 penalty units.

(7) However, a police officer may remove the label if the police officer
is reasonably satisfied the vehicle is no longer defective.

(8) In this section—

“defective vehicle label” has the meaning given under the Road Use
Management Act.

“defect notice” has the meaning given under the Road Use Management
Act.

“motor dealer” means a motor dealer under the Property Agents and
Motor Dealers Act 2000.

“owner”, of a motor vehicle, has the meaning given under the Road Use
Management Act.
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58 Power to prohibit persons driving

(1) This section applies to the driver of a motor vehicle that is stationary
on a road or has been stopped under section 51.

(2) If a police officer reasonably suspects the driver would contravene
the Road Use Management Act by driving a vehicle, the officer may, by
notice in the approved form, require the driver not to drive a vehicle in
contravention of that Act.

(3) A person must not contravene, or attempt to contravene, a
requirement under subsection (2), unless the person has a reasonable
excuse.

Maximum penalty for subsection (3)—
(a) for a private vehicle—60 penalty units; or

(b) for a heavy vehicle—120 penalty units.

59 Power to enable effective and safe exercise of other powers

(1) A police officer may require the person in control of a vehicle to give
the officer reasonable help to enable the officer to effectively exercise a
power under this division in relation to the vehicle.

Examples of requirements for effectively exercising powers—

1. Requiring the vehicle to be held stationary on a weighing device to enable the
vehicle to be weighed.

2. Requiring the vehicle’s bonnet to be opened to enable the engine to be inspected.

(2) A police officer may require the person in control of a vehicle, or a
person who is in or has just left the vehicle, to do or not to do anything the
police officer reasonably believes is necessary—

(a) to enable the police officer to safely exercise a power under a
transport Act in relation to the vehicle; or

(b) to preserve the safety of the police officer, the person or other
persons.

Examples of safety requirements—

1. Requiring the persons in a vehicle to get out of the vehicle while the police officer
inspects the vehicle’s undercarriage.

2. Requiring a person who has just left the vehicle to stand back from the road.

3. Requiring a person to remain in control of a vehicle for a reasonable time.
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(3) A person must comply with a requirement under subsection (1)
or (2), unless the person has a reasonable excuse.

Maximum penalty for subsection (3)—
(a) for a private vehicle—60 penalty units; or

(b) for another vehicle—120 penalty units.

Division 2—Vehicle impounding powers for prescribed offences

S9A Application of div 2

(1) This division applies if a police officer reasonably suspects a person
is committing, or has committed, a prescribed offence in relation to a
vehicle.

(2) However, a reference in any provision of this division to a prescribed
offence is a reference only to a prescribed offence committed after the
commencement of this division.

Example—
The reference to a prescribed offence in section 59G(1).

(3) Also, nothing in this division affects the rights of a credit provider to
repossess a vehicle under the Consumer Credit Code and sell it.

59B Punishment under this division is in addition to other punishment
for the same offence

The impounding or forfeiture of a vehicle or the imposition of
community service on a person under this division arising out of the
commission of a prescribed offence is in addition to any other penalty that
may be imposed on the person for the prescribed offence.

59C Powers for prescribed offence
(1) A police officer may stop the vehicle, if it is moving.

(2) If a proceeding against the person in control of the vehicle for the
suspected prescribed offence has been started by notice to appear or arrest a
police officer may impound the vehicle.

(3) To impound a vehicle, a police officer may—
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(a) direct the person in control of the vehicle or in possession of the
keys necessary to enable the vehicle to be moved to give the keys
to a police officer;** and

(b) enter the vehicle to impound it; and

(c) do anything else reasonably necessary for impounding the
vehicle.

Example—

It may be necessary to arrange for a locking device on the vehicle to be
made inoperative by removing or dismantling it.

(4) Unless section 59H25 applies to the person in control, a vehicle
impounded under subsection (2) (“impounded vehicle”) is impounded for
48 hours.

(5) Also, the police officer must move or arrange for the impounded
vehicle to be moved to a holding yard in the way the police officer
considers appropriate.

Examples of ways of moving an impounded vehicle—
1. Driving the vehicle.
2. Pushing the vehicle.
3. Towing the vehicle.

(6) However, if the impounded vehicle is a vehicle that is being
unlawfully used or has been stolen or is a rental vehicle—

(a) the vehicle must be returned to the owner as soon as reasonably
practicable; and

(b) an application under section 59H about the vehicle must not be
made.

59D Police officer may authorise tow

(1) This section applies if a police officer arranges for the impounded
vehicle to be towed to a holding yard.

(2) A police officer may sign a towing authority for the impounded
vehicle.

24 Failure to comply with the direction is an offence against section 445 (Offence to
contravene direction or requirement of police officer).

25  Section 59H (Application for impounding or forfeiture order)
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(3) The driver of a tow truck towing the impounded vehicle under the
towing authority must tow the vehicle to—

(a) if the police officer directs the driver to tow the vehicle to a
particular holding yard—the holding yard directed by the police
officer; or

(b) the holding yard to which the driver ordinarily tows vehicles.

(4) A person must not unlawfully remove an impounded vehicle from a
holding yard.

Maximum penalty—40 penalty units.

(5) For subsection (4), it does not matter how the vehicle was moved to
the holding yard.

(6) In this section—
“towing authority”” means—
(a) atowing authority under the Tow Truck Act 1973; or

(b) another document authorising a person to tow a vehicle.

S9E Notice of impounding to be given

(1) As soon as reasonably practicable after the vehicle is impounded, a
police officer must give written notice of the impounding of the vehicle
to—

(a) the person in control of the vehicle; and

(b) if the person in control is not the only owner of the vehicle—each
owner of the vehicle.

(2) The notice must include the information required under section S9F
or 59G.

59F Content of notice for first offence
(1) This section applies if section 59G does not apply.
(2) The notice must state—

(a) how the owner of the impounded vehicle may recover the
vehicle; and

(b) that the vehicle is impounded for 48 hours; and
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(©

(d)

(e)

that, before the vehicle may be recovered, the owner may be
required to produce satisfactory evidence of the ownership of the
vehicle; and

that if the person in control is found guilty of the prescribed
offence that person will be required to pay the costs of removing
and keeping the vehicle; and

the penalty for unlawfully removing the vehicle from the place at
which it is held.

59G Content of notice for second or subsequent offence

(1) This section applies only if a police officer reasonably suspects the
person in control of an impounded vehicle has been found guilty of a
prescribed offence within 3 years before the day the vehicle is impounded.

(2) The notice must state—

(a)

(b)

(©

(d)

(e)

that an application will be made to a Court or a magistrate—

(i) if the person in control of the vehicle has previously been
found guilty of a prescribed offence on 1 occasion—for an
order that the vehicle be impounded for up to 3 months
(“impounding order”); or

(1) 1if the person in control of the vehicle has previously been
found guilty of a prescribed offence on 2 or more
occasions—for an order that the vehicle be forfeited to the
State (““forfeiture order”); and

that the person in control of the vehicle or owner may apply to
the court at any time before the application is heard and decided

for the return of the vehicle until the application is heard and
decided; and

that, for an application under paragraph (b), the owner may be
required to produce satisfactory evidence of the ownership of the
vehicle; and

that if the person in control is found guilty of the prescribed
offence, the person in control will be required to pay the costs of
removing and keeping the vehicle; and

the penalty for unlawfully removing the vehicle from the place at
which it is held.
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59H Application for impounding or forfeiture order

(1) This section applies if the driver of an impounded vehicle has
previously been found guilty of a prescribed offence within 3 years before
the day the vehicle is impounded.

(2) Within 48 hours after the vehicle is impounded, a police officer must
apply for—

(a) if the driver has previously been found guilty of a prescribed
offence on 1 occasion—an order that the impounded vehicle be
held at a holding yard for period of not more than 3 months
(“impounding order”); or

(b) if the driver has previously been found guilty of a prescribed
offence on 2 or more occasions—an order that the impounded
vehicle be forfeited to the State (“forfeiture order”).

(3) The application must be made to a Magistrates Court or to a
magistrate under section 451.26

(4) Subsection (3) applies even though the value of the vehicle may be
more than the maximum amount that may be claimed in a personal action
in the civil jurisdiction of the court.

591 Orders if relevant offence not decided
(1) This section applies if—

(a) an application is made to a Magistrates Court or a magistrate (the
“court”) for an impounding order or a forfeiture order
(“relevant order”) about an impounded vehicle; and

(b) the proceeding for the offence giving rise to the application has
not been decided.

(2) The court must adjourn the application for the relevant order until the
charge of the prescribed offence against the person in control of the
impounded vehicle is decided.

(3) When adjourning the application, the court must order that the
impounded vehicle be returned to a named person, unless the court is
satisfied the vehicle should continue to be impounded to stop the
commission of another prescribed offence.

26 Section 451 (Obtaining warrants, orders and authorities, etc., by telephone or similar
facility)



s 59) 68 s S9L
Police Powers and Responsibilities Act 2000

(4) The owner of the vehicle must not sell or otherwise dispose of a
vehicle returned under subsection (3) until the application for the relevant
order is decided or otherwise ends.

Maximum penalty—40 penalty units.

(5) If the court does not order the return of the vehicle to the owner under
subsection (3), the period for which the vehicle is impounded must not be
more than 3 months.

(6) Subsection (5) does not apply if the application is an application for
the forfeiture of the vehicle.

59J Where application to be decided

(1) An application for a forfeiture order or impounding order must be
heard and decided by the court that heard the charge of the prescribed
offence to which the application relates (the “relevant court”) as soon as
practicable after the person is found guilty of the prescribed offence.

(2) If the court that hears the charge is not a Magistrates Court,
section 591 applies with necessary changes.

59K Adyvice to owner of date of hearing

As soon as reasonably practicable after a date is set for the hearing of an
application for an impounding order or a forfeiture order in relation to an
impounded vehicle, a police officer must give the person in control of the
vehicle and each owner of the vehicle written notice of the date, time and
place of the hearing.

S9L Consideration of application
(1) On the hearing of the application, the relevant court may—

(a) if the person in control of the impounded vehicle has previously
been found guilty of a prescribed offence on 2 occasions—order
that the vehicle be impounded for a stated period, of not more
than 3 months; or

(b) if the person in control of the impounded vehicle has previously
been found guilty of a prescribed offence on 3 or more
occasions—order that the vehicle be forfeited to the State or
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impounded for the period, of not more than 3 months, fixed by
the court.

(2) However, if the relevant court is satisfied impounding or forfeiting
the vehicle will cause severe financial or physical hardship to an owner or
usual driver of the vehicle, the court may, instead of ordering the
impounding or forfeiture of the vehicle—

(a) order that the vehicle be returned to the owner or the usual driver;
and

(b) if the person in control of the impounded vehicle was an
adult—order the person to perform not more than 240 hours
community service.

(3) An order made under subsection (2)(b)—

(a) 1is taken to be an order made under the Penalties and Sentences
Act 1992 for the performance of community service under a fine
option order under that Act; and

(b) is taken to have been made in the proceeding for the prescribed
offence giving rise to the application for the impounding order or
forfeiture order.

(4) Also, if an owner of the vehicle raises the defence mentioned in
section 59M and the relevant court is satisfied the defence has been made
out, the court may order that the vehicle be returned to the owner.

(5) On the making of a forfeiture order for a vehicle—
(a) the vehicle becomes the property of the State; and

(b) any right of a person to enforce a charge or other security interest
registered under the Motor Vehicles and Boats Securities Act
1986 against a person other than the State by taking possession
of the vehicle is extinguished.

59M Defence

In a proceeding for an impounding order or a forfeiture order in relation
to an impounded vehicle, it is a defence for an owner of the vehicle to
prove that the prescribed offence happened without the knowledge and
consent of the owner.

Example—

A parent lends a vehicle to his or her child to visit friends and the child commits a
prescribed offence in the vehicle. If the Magistrates Court is satisfied, on evidence



s S9N 70 s S9P
Police Powers and Responsibilities Act 2000

tendered or submissions made by the parent, that the child committed the offence
without the knowledge and consent of the parent, the Magistrates Court may order the
vehicle’s return to the parent.

59N Appeal

(1) An order made against a person under section 59L(2)(b) may be
appealed against as a sentence imposed on the person.

(2) A person may appeal against any other order of a Magistrates Court
or magistrate under this division to the District Court within 28 days after
the day the order is made.

(3) Also, a person may appeal against an order of the District Court
under this division to the Court of Appeal within 28 days after the day the
order is made.

(4) On the appellant’s application, an appeal under subsection (2) may be
by way of rehearing from the start.

590 Powers for enforcing court order
(1) This section applies if—
(a) the court orders the return of a vehicle to its owner under
section 591(3); and

(b) the relevant court later makes an impounding order or a forfeiture
order for the vehicle.

(2) For giving effect to the impounding order or forfeiture order, the
relevant court may, in the order, authorise a police officer, without warrant,
to enter any place the police officer reasonably suspects is a place where
the vehicle may be found and search for, seize and remove the vehicle.

59P Who must pay costs of impounding
(1) This section applies in relation to an impounded vehicle.

(2) The person in control of the vehicle when it was impounded under
section 59C because of a prescribed offence is liable to pay the costs of
removing and keeping the vehicle.

(3) However, if the person is found not guilty of the prescribed offence
or the proceeding is withdrawn, the State is liable to pay the costs of
removing and keeping the vehicle.
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(4) Also, the State is liable to pay the costs of removing and keeping the
vehicle for the first 48 hours.

(5) However, if a person who is entitled to recover a vehicle after the first
48 hours of impounding ends fails to recover the vehicle, the person is
liable to pay the costs of keeping the vehicle for each day after the first
48 hours ends.

(6) If the person is found guilty of the prescribed offence the costs paid
by the State under subsection (4) or someone else on the person’s behalf
become a debt payable to the State or other person by the person.

(7) If the person fails to pay the costs owing to the State, the
commissioner may give particulars of the costs to the registrar under the
State Penalties Enforcement Act 1999 for registration under that Act as if—

(a) the commissioner were the registrar of a court; and

(b) the particulars were particulars of a fine imposed by a court and
the amount of the fine were unpaid after the time allowed by the
court for payment.

(8) The registrar must register the particulars under the State Penalties
Enforcement Act 1999, section 34.77

59Q Return of vehicle impounded for first prescribed offence

(1) This section applies if a notice under section S9F was served on a
person.

(2) When the 48 hours for which the vehicle is impounded ends, the
owner of the vehicle is entitled to recover the vehicle from the holding yard
at which it is kept whether or not the State has paid the costs of removing
the vehicle to, and keeping it at, the holding yard.

(3) The person holding the vehicle must return the vehicle to the owner
on request.

27  State Penalties Enforcement Act 1999, section 34 (Default in paying fine, penalty or
other amount under court order)
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59R Return of vehicle if driver found not guilty etc.

If a person is found not guilty of the prescribed offence or the proceeding
is discontinued, the vehicle must be returned to the owner as soon as
reasonably practicable.

59S Protection from liability

(1) A police officer acting in good faith and without negligence is not
liable for any damage, loss or depreciation to the vehicle during the
impounding of the vehicle.

(2) If subsection (1) prevents liability attaching to a police officer,
liability instead attaches to the State.

(3) Also, if a police officer signs a towing authority under section 59D
for the vehicle, the State is not liable for any damage, loss or depreciation
to the vehicle while it is being moved under the towing authority and while
it is impounded in the holding yard of the person authorised under the
towing authority to tow the vehicle.

59T Recovery of impounded vehicle

(1) If, within 2 months after a period of impounding of a vehicle ends,
the owner of the vehicle does not recover it, the commissioner may sell the
vehicle and anything in or on it by public auction or dispose of it in the way
the commissioner considers appropriate.

(2) Notice of the proposed sale or disposal must be given by
advertisement in a newspaper circulating in the locality where the vehicle
was impounded.

(3) Also, the commissioner must give written notice of the proposed sale
or disposal of the vehicle to the owner.

59U Voluntary transfer of ownership of vehicle to State

(1) The owner of an impounded vehicle may agree to transfer ownership
of the vehicle to the State.

(2) The agreement must be written and witnessed by a person who may
witness a statutory declaration.

(3) If the State agrees in writing to the transfer of the vehicle—
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(a) the vehicle becomes the property of the State; and

(b) the commissioner may sell or dispose of the vehicle and anything
in it or on it in the way the commissioner considers appropriate.

59V Disposal of forfeited vehicle

The commissioner may dispose of a vehicle forfeited to the State under
this division in the way the commissioner considers appropriate, including
by selling it.

S9W Application of proceeds of sale

(1) This section applies if the commissioner decides to sell a vehicle
under section 59T or 59V.

(2) The proceeds of the sale of the vehicle are to be paid—
(a) first, in payment of the expenses of the sale; and

(b) second, in payment of the cost of impounding and keeping the
vehicle and for searching registers for giving notice of the
vehicle’s impounding; and

(c) third, if there is an amount owing to a person under a security
interest registered for the vehicle under the Motor Vehicles and
Boats Securities Act 1986—in payment of the amount owing to
the holder of the security interest; and

(d) fourth—
(1) if the vehicle is sold under section 59T—to the owner;

(i1) if the vehicle is sold under section 59V—to the consolidated
fund.

(3) Compensation is not recoverable against the State in relation to a
payment made under this section.

59X Third party protection from forfeiture order

(1) A person, other than the defendant, who did not appear at the hearing
of an application for a forfeiture order and has an interest in the vehicle
forfeited to the State under the order may apply to the relevant court for an
order under subsection (5).



s 59X 74 s 59X
Police Powers and Responsibilities Act 2000

(2) Unless the relevant court gives leave, the application must be made
before the end of the period of 6 months starting on the day the forfeiture
order was made.

(3) The relevant court may give leave for a later application if it is
satisfied that the delay in applying was not because of the applicant’s
neglect.

(4) Unless the relevant court gives leave, a person who was given notice
of the application for the forfeiture order can not apply to the court for an
order under subsection (5).

(5) On an application, an order may be made—

(a) declaring the nature, extent and, if necessary for the order, the
value (when the declaration is made) of the applicant’s interest in
the vehicle; and

(b) directing the State—

(i) if the vehicle is still vested in the State—to transfer the
vehicle to the applicant; or

(1) if the vehicle is no longer vested in the State—to pay to the
applicant the value of the applicant’s interest in the vehicle
after taking into account any amount paid to the holder of a
registered security interest under section S9W(2)(c).

(6) The relevant court must, and may only, make the order if it is
satisfied—

(a) the applicant has or, apart from the forfeiture, would have a
pPp P
genuine interest in the vehicle; and

(b) the relevant prescribed offence happened without the knowledge
and consent of the applicant.

(7) For all applications, including applications for leave to apply—

(a) the applicant must give notice of the making of the application
to—

(1) for an application made to a Magistrates Court—the
commissioner; or

(i) for an application made to another court—the
Attorney-General; and

(b) the party given notice is a party to the application.
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(8) In this section—

“defendant” means the person found guilty of the prescribed offence
because of which the forfeiture order was made.

“relevant court” means the relevant court to which the application for the
forfeiture order was made.

“relevant prescribed offence” means the prescribed offence because of
which the forfeiture order was made.

Division 3—Removal powers other than for impounded vehicles

60 Removal of vehicles and animals from roads and other places

(1) A police officer may, in prescribed circumstances, seize and move a
vehicle or animal, or arrange for it to be moved, to another place for safe
keeping.

(2) In the prescribed circumstances mentioned in section 61(c), (d) or
(e), the police officer may instead move the vehicle or animal, or arrange
for it to be moved, to another place where it can be located by its driver.

(3) Subsections (1) and (2) do not prevent the person in control of the
vehicle or animal taking possession of it, with the consent of the police
officer, before or while it is being moved.

61 Prescribed circumstances for removing vehicles and animals

The prescribed circumstances for removal of vehicles and animals are as
follows—

(a) the person in control of a vehicle or animal has been arrested;

(b) a police officer reasonably suspects the person who was last in
control of a vehicle or animal has abandoned it;

(c) apolice officer—

(i) reasonably suspects a vehicle or animal has been involved in
a relevant vehicle incident; and

(i) reasonably believes it is necessary to detain the vehicle or
animal for completing inquiries and investigations into the
incident;
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(d) a police officer reasonably suspects a vehicle or animal has been
left on a road unattended, temporarily or otherwise, and because
of the time for which it has been left unattended, the way it has
been left unattended, or the place, condition, or circumstances in
which it has been left unattended, its presence on the road—

(1) may be dangerous to others; or

(i) may prevent or hinder the lawful use by others of the road or
a part of the road;

(e) a police officer reasonably suspects a vehicle or animal has been
left in circumstances that are an offence against any of the
following Acts and the person in control of the vehicle or animal
can not be easily located or fails to comply with a direction of the
police officer to move the vehicle or animal immediately—

*  the Road Use Management Act
»  the Brisbane Forest Park Act 1977
*  the Recreation Areas Management Act 1988
. the Nature Conservation Act 1992;

(f) apolice officer reasonably suspects—
(1) acontravention of an Act has happened; and
(i1) the contravention involves an animal; and

(iii) it is necessary to take steps to protect the animal.

62 Police officer may authorise tow
(1) This section applies if—
(a) apolice officer seizes a vehicle under this or another Act; or

(b) the owner of a damaged vehicle, or the owner’s agent, is away
from the vehicle or incapacitated.

(2) A police officer may sign a towing authority under the Tow Truck
Act 1973 for the vehicle.

(3) The driver of a tow truck towing the vehicle under the towing
authority must tow the vehicle to—

(a) the nearest holding yard available to the driver; or
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(b) if directed by a police officer, the nearest police establishment or
other place directed by the police officer.

(4) A person must not unlawfully remove a vehicle from the place to
which it is towed under subsection (3).

Maximum penalty for subsection (4)—40 penalty units.

63 Steps after seizing vehicle or animal

(1) As soon as practicable, but within 14 days after seizing and moving a
vehicle or animal under this division, the police officer who seized it must
give or arrange for another police officer to give to the owner, if known, a
notice stating—

(a) how the owner may recover the vehicle or animal; and
(b) that, before the vehicle or animal may be recovered, the person—

(1) may be required to produce satisfactory evidence of the
ownership of the vehicle or animal; and

(i1)) must pay the costs of removing and keeping the vehicle or
animal; and

(c) the penalty for unlawfully removing the vehicle from the place at
which it is held.

(2) If practicable, the notice must be given to the owner personally.

(3) If it is not practicable to comply with subsection (2), the notice may
be given by advertisement in a newspaper circulating generally in the
locality in which the vehicle or animal was found.

(4) A requirement under this Act to return the vehicle or animal applies
subject to section 64.

64 Recovery of seized vehicle or animal

(1) If, within 1 month after notice of the seizure of a vehicle or animal
under this division is given, the owner does not recover the vehicle or
animal, the commissioner may sell the vehicle or animal and anything in or
on it by public auction or dispose of it in the way the commissioner
considers appropriate.



s 65 78 s 65A
Police Powers and Responsibilities Act 2000

(2) Notice of the proposed sale must be given by advertisement in a
newspaper circulating in the locality where the vehicle or animal was
found.

65 Application of proceeds of sale

(1) The proceeds of the sale of a vehicle or animal under section 64 must
be applied in the following order—

(a) in payment of the expenses of the sale;

(b) in payment of the cost of seizing and keeping the vehicle or
animal and giving notice of its seizure;

(c) in payment of any balance to the owner.

(2) Compensation is not recoverable against the State for a payment
under this section.

Division 4—Animal welfare directions

65A Application of div 4
(1) This division applies if a police officer reasonably suspects—

(a) a person has committed, is committing or is about to commit, an
animal welfare offence; or

(b) an animal—
(1) 1is not being cared for properly; or
(i1) is experiencing undue pain; or
(iii) requires veterinary treatment; or
(iv) should not be used for work.
Example for subparagraph (iv)—
A horse with ‘saddle sore’ should not be used by a riding school.

(2) This division also applies if an animal has been seized under
section 66(2)(d).

(3) In this section—
“animal’”’ means an animal under the Animal Care and Protection Act.

‘““veterinary treatment”, of an animal, means—
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(a) consulting with a veterinary surgeon about the animal’s
condition; or

(b) a medical or surgical procedure performed on the animal by a
veterinary surgeon;

(c) amedical procedure of a curative or preventive nature performed
on the animal by someone other than a veterinary surgeon if the
procedure is performed under a veterinary surgeon’s directions.

65B Power to give animal welfare direction

(1) The police officer may give a written direction (an ‘‘animal welfare
direction”) requiring stated action about the animal or its environment.28

(2) The direction may be given to—

(a) a person who owns or has a lease, licence or other proprietary
interest in the animal; or

(b) aperson who has care, control or custody of the animal; or

(c) aperson who is employing or has engaged someone else who has
care, control or custody of the animal and the care, control or
custody is within the scope of the employment or engagement; or

(d) a person whom the police officer reasonably suspects is a person
mentioned in paragraph (a), (b) or (c) (a “person in charge” of
the animal); or

(e) if the animal has been seized under section 65(2)(d)—

(i) aperson who, immediately before the seizure, was a person
in charge of the animal; or

(i1) a person whom the police officer reasonably suspects was,
immediately before the seizure, a person in charge of the
animal.

(3) Despite subsection (2)(a), the direction may be given to a person who
holds a mortgage or other security interest in the animal only if the person
has taken a step to enforce the mortgage or other security interest.

(4) Without limiting subsection (2), the direction may require any of the
following action to be taken—

28  See the Animal Care and Protection Act, section 161 (Failure to comply with animal
welfare direction) and the schedule, definition “animal welfare direction”.
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(a) care for, or treat, the animal in stated way;

(b) provide the animal with stated accommodation, food, rest, water
or other living conditions;

(c) consult a veterinary surgeon about the animal’s condition before
a stated time;

(d) move the animal from the place where it is situated when the
direction is given to another stated place for a purpose mentioned
in paragraph (a), (b) or (c);

(e) not to move the animal from the place where it is situated when
the direction is given.

(5) However, action may be required only if the police officer considers
it to be necessary and reasonable in the interests of the animal’s welfare.

(6) The direction may state how the person given the direction may show
that the stated action has been taken.

65C Requirements for giving animal welfare direction
(1) An animal welfare direction must—

(a) be in the approved form for an animal welfare direction under the
Animal Care and Protection Act; and

(b) describe—

(1) the animal in a way that reasonably allows the person given
the direction to identify it; or

(i) if the direction is given because the police officer
reasonably suspects a person has committed, is committing
or is about to commit, an animal welfare offence—the type
of animal to which the offence relates; and

(c) state—
(i) each requirement; and
(i) a time for the person to comply with each requirement; and

(d) include an information notice under the Animal Care and
Protection Act about the decision to give the direction.

(2) Despite subsection (1)(a), an animal welfare direction may be given
orally if—
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(a) the police officer considers it to be in the interests of the animal’s
welfare to give the direction immediately; and

(b) for any reason it is not practicable to immediately give the
direction in the approved form; and

(c) the police officer warns the person it is an offence not to comply
with the direction unless the person has a reasonable excuse.

(3) If the direction is given orally, the police officer must confirm the
direction by also giving it in the approved form as soon as practicable after
giving it orally.

(4) An animal welfare direction may state that a police officer proposes,
at a stated time or at stated intervals, to enter the following where an animal
the subject of the direction is kept at to check compliance with the
direction—

(a) avehicle of which the person is the person in control;

(b) another place of which the person is the occupier.

65D Review and appeal for animal welfare direction

If an animal welfare direction has been given, the Animal Care and
Protection Act, chapter 7, part 4, applies to the decision to give the
direction as if—

(a) the decision were an original decision under that Act; and

(b) the person given the direction were, under that part, an interested
person for the decision.

Division 5—Other provisions about animals

66 Power in relation to offences involving animals
(1) This section applies if—
(a) apolice officer reasonably suspects—

(i) an offence involving an animal has been, is being or is about
to be committed at or involving a place; or

(11) an animal at a place has just sustained a severe injury and
the injury is likely to remain untreated, or untreated for an
unreasonable period; or
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(b)

(ii1) there is an imminent risk of death or injury to an animal at a
place because of an accident or an animal welfare offence;
or

the occupier of a place has been given an animal welfare
direction under this Act or the Animal Care and Protection Act
and—

(1) the direction states a time or interval for a police officer to
enter the place to check compliance with the direction; and

(i) a police officer proposes to enter the place at the stated time
or interval to check compliance with the direction.

(2) The police officer may enter the place and do any of the following—

(a)

(b)
©)

(d)

(e)
®

search for and inspect—
(i) any animal; or

(i) any brand, mark, branding instrument, pliers or other device
used to identify an animal;

open anything in the relevant place that is locked;

seize anything the officer reasonably suspects is evidence of the
commission of an offence involving an animal;

seize an animal at the place if—

(1) the police officer reasonably suspects the animal is under an
imminent risk of death or injury, requires veterinary
treatment or is experiencing undue pain and the interests of
its welfare require its immediate seizure; or

Examples of ‘imminent risk of death or injury’—

1. A prohibited event under the Animal Care and Protection Act is
being conducted at the place.

2. The animal is being beaten or tortured.

(i) the person in charge of the animal has contravened, or is
contravening, an animal welfare direction, under this Act or
the Animal Care and Protection Act, or a court order about
the animal;

muster, yard, detain, clip or otherwise deal with the animal;

take reasonable measures to relieve the pain of an animal at the
place.
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Examples of ‘measures’—

Feeding, untethering or watering the animal.

(3) Also, the police officer may, for exercising powers under
subsection (2), stop—

(a) travelling livestock; and
(b) a vehicle apparently being used to transport animals; and

(c) a vehicle apparently being used by someone accompanying the
animals.

(4) In this section—

“animal’’ includes livestock.

66A Powers to provide relief to animal
(1) Subsection (2) applies if—
(a) apolice officer reasonably suspects—

(1) an animal at a place, other than a vehicle, is suffering from
lack of food or water or is entangled; and

(i1) the person in charge of the animal is not, or is apparently
not, present at the place; and

(b) the animal is not at a part of the place at which a person resides,
or apparently resides.

(2) The police officer may enter and stay at the place while it is
reasonably necessary to provide the food or water or to disentangle the
animal.

(3) Before leaving a place entered under subsection (2), the police officer
must leave a notice in a conspicuous position and in a reasonably secure
way stating the following—

(a) the police officer’s name and business address or telephone
number;

(b) the action taken by the police officer under subsection (2);
(c) when the action was taken.

(4) A police officer may enter a vehicle if the officer reasonably suspects
there is a need to enter the vehicle to relieve an animal in pain in the vehicle
or prevent an animal in the vehicle from suffering pain.
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(5) If a police officer enters a vehicle under subsection (4), the officer
may take reasonable measures to relieve the pain of an animal at the place.

Examples of ‘measures’—
Feeding, untethering or watering the animal.

(6) This section does not limit section 66.

66B Power to destroy animal
A police officer may destroy an animal, or cause it to be destroyed, if—

(a) the animal has been seized under section 66(2)(d) or the animal’s
owner has given written consent to the destruction; and

(b) the police officer reasonably believes that the animal is in pain to
the extent that it is cruel to keep it alive.

67 Offence to interfere with seized animals
(1) This section applies if an animal is seized under this Act.

(2) A person, other than a police officer or a person authorised by a
police officer for the purpose, must not—

(a) interfere with the animal; or

(b) enter or be on the place where the animal is being kept; or

(c) move the animal from where it is being kept; or

(d) attempt to do anything mentioned in paragraph (a), (b) or (c); or

(e) have the animal in the person’s possession or under the person’s
control.

Maximum penalty—20 penalty units or 6 months imprisonment.
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CHAPTER 3—SEARCH WARRANTS, OBTAINING
DOCUMENTS, AND CRIME SCENES

PART 1—SEARCHING PLACES WITH WARRANTS

68 Search warrant application

(1) A police officer may apply for a warrant to enter and search a place
(“search warrant’) to obtain—

(a) evidence of the commission of an offence; or

(b) evidence that may be confiscation related evidence in relation to
a confiscation related activity.

(2) The application may be made to any justice, unless the application
must be made to a magistrate or Supreme Court judge under subsection (3)
or (4).

(3) Unless the application must be made to a Supreme Court judge under
subsection (4), the application must be made to a magistrate if the thing to
be sought under the proposed warrant is—

(a) evidence of the commission of an offence only because—
(1) 1itis a thing that may be liable to forfeiture or is forfeited; or
(i) it may be used in evidence for a forfeiture proceeding; or
(iii) it is a property-tracking document; or

(b) evidence of the commission of an indictable offence committed
in another State that, if it were committed in Queensland, would
be an indictable offence in Queensland; or

(¢) confiscation related evidence.
Example for paragraph (a)(ii)—

The search may be for evidence for which an application for a
restraining order may be made under chapter 2 or chapter 3 of the
Confiscation Act.

(4) The application must be made to a Supreme Court judge if, when
entering and searching the place, it is intended to do anything that may
cause structural damage to a building.

(5) An application under this section must—
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(a) be sworn and state the grounds on which the warrant is sought;
and

(b) include information required under the responsibilities code
about any search warrants issued within the previous year in
relation to—

(1) the place or a person suspected of being involved in the
commission of the offence or suspected offence to which
the application relates; or

(i) the confiscation related activity to which the application
relates.

(6) Subsection (5)(b) applies only to—

(a) information kept in a register that the police officer may inspect;
and

(b) information the officer otherwise actually knows.

(7) The justice, magistrate or judge (the “issuer’’) may refuse to consider
the application until the police officer gives the issuer all the information
the issuer requires about the application in the way the issuer requires.

Example—

The issuer may require additional information supporting the application to be given by
statutory declaration.

69 Issue of search warrant

The issuer may issue a search warrant only if satisfied there are
reasonable grounds for suspecting evidence of the commission of an
offence or confiscation related evidence—

(a) 1is at the place; or

(b) islikely to be taken to the place within the next 72 hours.

70 If justice refuses application for search warrant

(1) If a justice refuses to issue a warrant, the police officer may apply to
a magistrate or a judge for the issue of the warrant.

(2) However, the police officer must tell the magistrate or judge that the
application is made because a justice refused to issue a warrant.
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(3) Subsection (1) does not apply if the justice who refuses the warrant is
or has been a Supreme Court judge, a District Court judge or a magistrate.

71 Order in search warrants about documents

If the issuer is a magistrate, the issuer may, in a search warrant, order the
person in possession of documents at the place to give to the police officer
all documents of a type stated in the warrant.

72  When search warrant ends

(1) A search warrant issued because there are reasonable grounds for
suspecting there is evidence of the commission of an offence or
confiscation related evidence at a place ends 7 days after it is issued.

(2) A search warrant issued because there are reasonable grounds for
suspecting evidence of the commission of an offence or confiscation
related evidence is likely to be taken to a place within the next 72 hours
ends 72 hours after it is issued.

73 What search warrant must state
(1) A search warrant must state—

(a) that a police officer may enter the place and exercise search
warrant powers at the place; and

(b) if the warrant is issued in relation to—

(i) an offence—brief particulars of the offence for which the
warrant is issued; or

(i1) a forfeiture proceeding—the Act under which the forfeiture
proceeding is authorised; or

(i11)) a confiscation related activity—brief particulars of the
activity; and

(c) any evidence that may be seized under the warrant; and

(d) if the warrant is to be executed at night, the hours when the place
may be entered; and

(e) the day and time the warrant ends.

(2) If the warrant relates to an offence and the offence has been, is being,
or may be committed in, on or in relation to a transport vehicle and
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involves the safety of the vehicle or anyone who may be in or on it, the
warrant may also state that a police officer may search anyone or anything
in or on or about to board, or to be put in or on, the vehicle.

(3) If a magistrate makes an order under section 71, the warrant must
also state that failure, without reasonable excuse, to comply with the order
may be dealt with under the Criminal Code, section 205.?°

74 Power under search warrants

(1) A police officer has the following powers under a search warrant
(“search warrant powers”)—

(a) power to enter the place stated in the warrant (the ‘“‘relevant
place”) and to stay on it for the time reasonably necessary to
exercise powers authorised under the warrant and this section;

(b) power to pass over, through, along or under another place to enter
the relevant place;

(c) power to search the relevant place for anything sought under the
warrant;

(d) power to open anything in the relevant place that is locked;

(e) power to detain anyone at the relevant place for the time
reasonably necessary to find out if the person has anything
sought under the warrant;

(f) if the warrant relates to an offence and the police officer
reasonably suspects a person on the relevant place has been
involved in the commission of the offence, power to detain the
person for the time taken to search the place;

(g) power to dig up land;

(h) power to seize a thing found at the relevant place, or on a person
found at the relevant place, that the police officer reasonably
suspects may be evidence of the commission of an offence or
confiscation related evidence to which the warrant relates;

(1) power to muster, hold and inspect any animal the police officer
reasonably suspects may provide evidence of the commission of

29  Criminal Code, section 205 (Disobedience to lawful order issued by statutory
authority)
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an offence or confiscation related evidence to which the warrant
relates;

(j) power to photograph anything the police officer reasonably
suspects may provide evidence of the commission of an offence
or confiscation related evidence to which the warrant relates;

(k) power to remove wall or ceiling linings or floors of a building, or
panels of a vehicle, to search for evidence of the commission of
an offence or confiscation related evidence.

(2) Also, a police officer has the following powers if authorised under a
search warrant (also “search warrant powers’’)—

(a) power to search anyone found at the relevant place for anything
sought under the warrant that can be concealed on the person;

(b) power to do whichever of the following is authorised—

(i) to search anyone or anything in or on or about to board, or
be put in or on, a transport vehicle;

(ii)) to take a vehicle to, and search for evidence of the
commission of an offence that may be concealed in a
vehicle at, a place with appropriate facilities for searching
the vehicle.

(3) Power to do anything at the relevant place that may cause structural
damage to a building, may be exercised only if the warrant—

(a) authorises the exercise of the power; and

(b) isissued by a Supreme Court judge.

75 Copy of search warrant to be given to occupier

(1) If a police officer executes a search warrant for a place that is
occupied, the police officer must—

(a) if the occupier is present at the place—give to the occupier a
copy of the warrant and a statement in the approved form
summarising the person’s rights and obligations under the
warrant; or

(b) if the occupier is not present—Ileave the copy in a conspicuous
place.

(2) If the police officer reasonably suspects giving the person the copy
may frustrate or otherwise hinder the investigation or another investigation,
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the police officer may delay complying with subsection (1), but only for so
long as—

(a) the police officer continues to have the reasonable suspicion; and

(b) that police officer or another police officer involved in the
investigation remains in the vicinity of the place to keep the place
under observation.

PART 2—SEARCH OF PLACE TO PREVENT LOSS OF
EVIDENCE

76 Application of pt 2

This part applies only in relation to the following offences (a *“part 2
offence”)—

(a) an indictable offence;
(b) an offence involving gaming or betting;
(c) an offence against any of the following Acts—
*  Confiscation Act
*  Explosives Act 1999
*  Nature Conservation Act 1992
. Weapons Act 1990.

77 Search to prevent loss of evidence
(1) This section applies if a police officer reasonably suspects—

(a) athing at or about a place, or in the possession of a person at or
about a place is evidence of the commission of a part 2 offence;
and

(b) the evidence may be concealed or destroyed unless the place is
immediately entered and searched.

(2) This section also applies if a police officer reasonably suspects a
part 2 offence has been, is being, or may be committed in, on or in relation
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to a transport vehicle and involves the safety of the vehicle or anyone who
may be in or on it.

(3) A police officer may enter the place and exercise search warrant
powers, other than power to do something that may cause structural
damage to a building, at the place as if they were conferred under a search
warrant.

78 Post-search approval

(1) As soon as reasonably practicable after exercising powers under
section 77, the police officer must apply to a magistrate in writing for an
order approving the search (‘“‘post-search approval order”).

(2) The application must be sworn and state the grounds on which it is
sought.

(3) The applicant need not appear at the consideration of the application,
unless the magistrate otherwise requires.

(4) The magistrate may refuse to consider the application until the police
officer gives the magistrate all the information the magistrate requires
about the application in the way the magistrate requires.

Example—

The magistrate may require additional information supporting the application to be
given by statutory declaration.

79 Making of post-search approval order

(1) The magistrate may make a post-search approval order only if
satisfied—

(a) in the circumstances existing before the search—

(1) the police officer, before exercising the powers, had a
reasonable suspicion for exercising the powers; and

(i1) there was a reasonable likelihood that the evidence would
be concealed or destroyed or may have caused injury to a
person; or

(b) having regard to the nature of the evidence found during the
search it is in the public interest to make the order.
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(2) The magistrate may also make an order under section 424 or 425,30
whether or not a post-search approval order is made.

80 Appeal

(1) Within 28 days after either of the following happens, the
commissioner may appeal against the order to the Supreme Court—

(a) a magistrate refuses to make a post-search approval order;
(b) a magistrate makes an order under section 79(2).

(2) If the police officer appeals, the police officer must retain the thing
seized until the appeal is decided.

(3) The court may make an order under section 424 or 425 whether or
not the appeal is upheld.

PART 3—CRIME SCENES

Division 1—Establishment of crime scenes

81 Gaining access to crime scenes
(1) It is lawful for a police officer—

(a) to enter a place to reach another place that the police officer
reasonably suspects is a crime scene; and

(b) to enter a place that the police officer reasonably suspects is a
crime scene and stay on the place for the time reasonably
necessary to decide whether or not to establish a crime scene.

(2) What is a reasonable time for subsection (1)(b) will depend on the
particular circumstances including—

(a) the nature of any information obtained or any observation made
that suggests the place is a crime scene; and

30 Section 424 (Application by owner etc. for return of relevant things) or
425 (Application by police officer for order if ownership dispute)
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(b) visible evidence that will help decide whether it is a primary or
secondary crime scene; and

(c) any preliminary inspection of the place.

82 Initial establishment of crime scene

(1) If a police officer enters a place that may be a crime scene, or is
lawfully at a place, and decides the place is a crime scene, the police officer
(the “responsible officer’’) may establish a crime scene and exercise crime
scene powers at the place.’!

(2) If another police officer assumes control of the crime scene, that
police officer becomes the responsible officer instead of the other officer.

(3) The responsible officer may establish the crime scene in any way that
gives anyone wanting to enter the place enough notice that the place is a
crime scene.

Examples—

1. A police officer may stand at a door to stop people entering a building and tell
them they can not enter the building.

2. A police officer may put around a place barricades or tapes indicating the place is a
crime scene.

3. A police officer may display a written notice stating the place is a crime scene and
unauthorised entry is prohibited.

83 Responsibility after establishing crime scene

(1) As soon as reasonably practicable after the responsible officer
establishes the crime scene, a police officer must apply to a Supreme Court
judge or magistrate for a crime scene warrant.?2

(2) Subsection (1) does not apply if the place is a public place.

(3) However, if the place is a public place only while it is ordinarily open
to the public and the occupier of the place requires a police officer at the
place to leave the place, the police officer may apply under division 2 for a
crime scene warrant.

31  For crime scene powers, see division 3.
32 For provisions about crime scene warrants, see division 2.
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(4) The application must be made to a Supreme Court judge for a crime
scene warrant if it is intended to do something that may cause structural
damage to a building.

(5) Subsection (4) applies whether or not a magistrate has issued a crime
scene warrant for the place.

(6) If a judge or magistrate refuses to issue a crime scene warrant for the
place, the place stops being a crime scene.

84 Deciding limits of crime scene
The responsible officer at a crime scene must—
(a) 1identify what is the crime scene; and
(b) decide the boundaries necessary to protect the crime scene; and

(c) mark the limits of the crime scene in a way that sufficiently
identifies it to the public as a crime scene.

Example for paragraph (b)—

It may be necessary to establish a buffer zone around the crime scene.

85 Restricting access to crime scene

(1) The responsible officer must immediately take the steps he or she
considers to be reasonably necessary to protect anything at the crime scene
from being damaged, interfered with or destroyed, including for example,
steps necessary—

(a) to ensure people, including police officers, whose presence at the
crime scene is not essential do not enter the crime scene; and

(b) to prevent unnecessary movement inside the boundaries of the
crime scene; and

(c) to establish a safe walking area in the crime scene for reducing
the risk of damage to any evidence that may be on the place.

(2) Also, a person, other than the responsible officer, must not enter a
crime scene unless—

(a) the person has a special reason, associated with the investigation,
for entering the crime scene; or
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(b)

()
(d)

(e)

the person is a police officer who is asked to enter the crime
scene by the responsible officer or an investigating police officer;
or

the person is an authorised assistant; or

the presence of the person is necessary to preserve life or
property at a crime scene; or

the person is authorised to enter by the responsible officer.

Examples for subsection (2)(a)—

1. A police officer removing someone from the crime scene who should
not be there.

2. A police officer investigating the offence.

A person accompanying a police officer to assist in the investigation or
who has special knowledge of the place that is relevant to the
investigation.

(3) For subsection (2)(e), the responsible officer may authorise the entry
subject to stated requirements.

(4) The responsible officer must ensure a record is made of the name of
each person who is present when the crime scene is established or enters it
after it is established, when each person entered the place after it is
established, and the purpose of the entry.

86 Preserving evidence at crime scene

The responsible officer at a crime scene must ensure that nothing in the
crime scene is unnecessarily touched or moved—

(a)

(b)

until all necessary forensic and technical examinations are
finished; or

unless there is a possibility that the thing could be damaged,
interfered with or destroyed if it is not moved.

Examples of when evidence may be damaged or destroyed if a thing is not
moved—

1. If the arrival of the investigator, or an authorised assistant or specialist
officer will be delayed and the scene is exposed to the weather.

2. [If falling or threatened rain may damage fingerprints that may be on a
knife left on the ground.
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Division 2—Crime scene warrants

87 Application for crime scene warrant

(1) A police officer may apply to a Supreme Court judge or a magistrate
for a warrant (a ‘“crime scene warrant”) to establish a crime scene at a
place.

(2) The application must be sworn and state the grounds on which it is
sought.

(3) The occupier of the place must, if reasonably practicable, be given
notice of the making of the application.

(4) Subsection (3) does not apply if the police officer reasonably
suspects giving the notice would frustrate or otherwise hinder the
investigation of the offence to which the application relates.

(5) If present when the application is made, the occupier may make
submissions to the judge or magistrate (the “issuer’’), but not submissions
that will unduly delay the consideration of the application.

(6) The issuer may refuse to consider the application until the police
officer gives the issuer all the information the issuer requires about the
application in the way the issuer requires.

Example—

The issuer may require additional information supporting the application to be given by
statutory declaration.

88 Consideration of application and issue of crime scene warrant

(1) Before issuing a crime scene warrant, the issuer must have regard to
the following—

(a) the nature and seriousness of the suspected offence;

(b) the likely extent of interference to be caused to the occupier of
the place;

(c) the time, of not more than 7 days, for which it is reasonable to
maintain a crime scene;

(d) any submissions made by the occupier.

(2) The issuer may issue a crime scene warrant only if reasonably
satisfied the place is a crime scene.
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(3) If before the application is considered, the place stops being a crime
scene, the issuer may issue a crime scene warrant that has effect only for
the time the place was a crime scene.

89 What crime scene warrant must state
(1) A crime scene warrant must state—

(a) that a stated police officer may establish a crime scene at the
place and exercise crime scene powers at the place; and

(b) the day, not more than 7 days after the warrant is issued, the
warrant ends, unless extended under section 90(2).

(2) If the issuer is a Supreme Court judge, the warrant must state whether
or not a police officer may, under the warrant, do something that may cause
structural damage to a building.

90 Duration, extension and review of crime scene warrant

(1) A crime scene warrant stops having effect on the day fixed under the
warrant or a later time fixed under subsection (2).

(2) The issuer may, on the application of a police officer made before a
crime scene warrant stops having effect, extend the warrant for a stated
reasonable time of not more than 7 days.

91 Review of crime scene warrant

(1) If an application for a crime scene warrant was made in the absence,
and without the knowledge, of the occupier of the place or the occupier had
a genuine reason for not being present, the occupier may apply to the issuer
for an order revoking the warrant.

(2) The issuer may revoke or refuse to revoke the warrant.

(3) The making of an application under subsection (1) or the Judicial
Review Act 1991 for review of the warrant’s issue does not stay the effect
of the warrant.

92 Copy of crime scene warrant to be given to occupier

(1) If a police officer exercises powers under a crime scene warrant for a
place that is occupied, the police officer must give to the occupier a copy of
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the warrant and a statement in the approved form summarising the person’s
rights and obligations under the warrant.

(2) If the occupier is not present, the police officer must leave the copy
in a conspicuous place.

Division 3—Powers at crime scenes

93 Powers at crime scene

(1) The responsible officer at a crime scene, or a police officer acting
under the direction of the responsible officer, may do any of the following
in relation to the crime scene—

(a) enter the crime scene;

(b) if reasonably necessary, enter another place to gain access to the
crime scene;

(c) perform any necessary investigation, including, for example, a
search and inspection of the crime scene and anything in it to
obtain evidence of the commission of an offence;

(d) open anything at the crime scene that is locked;
(e) take electricity for use at the crime scene;
(f) dig up anything at the crime scene;

(g) remove wall or ceiling linings or floors of a building, or panels or
fittings of a vehicle;

(h) remove or cause to be removed an obstruction from the crime
scene;

(i) photograph the crime scene and anything in it;

(j) seize all or part of a thing that may provide evidence of the
commission of an offence.
Example for paragraph (j)—
It may be necessary to seize and remove a vehicle for scientific
examination to obtain evidence that may be in the vehicle.

(2) However, if it is necessary to do anything at the place that may cause
structural damage to a building, the thing must not be done unless a
Supreme Court judge issues a crime scene warrant for the place before the
thing is done and the warrant authorises the doing of the thing.
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(3) An authorised assistant at a crime scene may also do a thing
mentioned in subsection (1).

(4) However, the authorised assistant may do either of the following
only if asked by a responsible officer to do something at the crime scene—

(a) enter the crime scene;

(b) if reasonably necessary, enter another place to gain access to the
crime scene.

94 Powers of direction etc. at crime scene

The responsible officer or a police officer acting under the direction of
the responsible officer may, at a crime scene, do any of the following—

(a) direct a person to leave the crime scene or remove a vehicle or
animal from the crime scene;

(b) remove or cause to be removed from the crime scene—

(i) a person who fails to comply with a direction to leave the
crime scene; or

(i1) a vehicle or animal a person fails to remove from the crime
scene;

(c) direct a person not to enter the crime scene;
(d) prevent a person from entering the crime scene;

(e) prevent a person from removing evidence from or otherwise
interfering with the crime scene or anything in it and, for that
purpose, detain and search the person;

(f) direct the occupier of the place or a person apparently in charge
of the place to maintain a continuous supply of electricity at the
place.

95 Exercise of crime scene powers in public place

(1) It is lawful for a police officer to exercise powers under sections 93
and 94 at a public place without a crime scene warrant.

(2) However, if—

(a) the place is a public place only while it is ordinarily open to the
public; and
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(b) the occupier of the place asks a police officer or an authorised
assistant to leave the place;

the police officer or authorised assistant may, despite the request, continue
to act under subsection (1) for the time reasonably necessary for an
application for a crime scene warrant for the place to be made and decided.

(3) An authorised assistant at a crime scene may also do a thing
mentioned in section 93(1).

(4) However, the authorised assistant may do either of the following
only if asked by a responsible officer to do something at the crime scene—

(a) enter the crime scene;

(b) if reasonable necessary, enter another place to gain access to the
crime scene.

Division 4—General

96 Alternative accommodation to be provided in some cases
(1) This section applies to the occupier of a dwelling if—

(a) the occupier can not continue to live in the dwelling while the
crime scene is established because of a direction given at a crime
scene; or

(b) the occupier can not continue to live in the dwelling because of
damage caused to the dwelling in the exercise of powers under
this part.

(2) The commissioner must, if the occupier asks, arrange suitable
alternative accommodation for the occupier for the time the occupier can
not live in the dwelling.

(3) The accommodation must, if reasonably practicable, be in the same
locality as, and of at least a similar standard to, the occupier’s dwelling.

(4) This section does not apply to an occupier who is detained in lawful
custody.
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PART 4—PRODUCTION NOTICES

97 Production notices

(1) This section applies if a police officer reasonably suspects a cash
dealer holds documents that may be—

(a) evidence of the commission of an offence by someone else; or

(b) confiscation related evidence in relation to a confiscation related
activity involving someone else.

(2) The police officer may, instead of applying for a search warrant,
apply to a magistrate for the issue of a notice (‘“production notice’)
requiring the cash dealer to produce documents stated in the production
notice to a police officer.

(3) The application must—

(a) be sworn and state the grounds on which the production notice is
sought; and

(b) include information required under the responsibilities code
about any production notices issued within the previous year in
relation to the person suspected of being involved in the
commission of the offence or suspected offence or confiscation
related activity to which the application relates.

(4) Subsection (3)(b) applies only to—
(a) information kept in a register that the police officer may inspect;
and
(b) information the police officer otherwise actually knows.

(5) The magistrate may refuse to consider the application until the police
officer gives the magistrate all the information the magistrate requires
about the application in the way the magistrate requires.

Example—

The magistrate may require additional information supporting the application to be
given by statutory declaration.

98 Issue of production notice

(1) The magistrate may issue a production notice only if satisfied there
are reasonable grounds for suspecting—
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(a) documents the cash dealer holds may be—
(i) evidence of the commission of an offence; or
(i1) confiscation related evidence; and

(b) the cash dealer is not a party to the offence.

(2) The magistrate may, in the production notice, require the documents
to be produced to a police officer within a stated time and at a stated place.

99 Copy of production notice to be given to cash dealer

A police officer must give a copy of a production notice to the cash
dealer named in the notice as soon as reasonably practicable after it is
issued.

100 Procedural requirements—production notice
(1) A cash dealer given a production notice must comply with the notice.

(2) The cash dealer is not subject to any liability for complying with, or
producing something in the honest belief that the dealer was complying
with, a production notice.

(3) It is not an offence to fail to comply with a production notice.

101 Power under production notice

(1) A police officer has the following powers in relation to a document
produced under a production notice—

(a) power to inspect the document;
(b) power to take extracts from the document;
(c) power to make copies of the document;

(d) power to seize the document if the officer reasonably suspects it
is evidence of the commission of an offence or confiscation
related evidence.

(2) Subsection (1) applies subject to section 102.
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102 If cash dealer claims documents contain privileged
communications

(1) If, under a production notice, a cash dealer produces a document the
cash dealer claims contains privileged communications between the cash
dealer and someone else, the police officer receiving the document—

(a) must as soon as reasonably practicable apply to a magistrate for
an order for access to the document (‘‘access order’’); and

(b) may retain the document, but must not inspect it until the
application is decided.

(2) Before making the application, the police officer must ask for whom
and on what ground the claim is made and record the answers given.

(3) Also, the police officer must—
(a) place the document in a container or envelope; and
(b) seal the container or envelope; and
(c) sign the seal on the container or envelope; and

(d) ask the person producing the document for the cash dealer to sign
the seal; and

(e) tell the person producing the document for the cash dealer the
document will be retained and an application will be made for an
order for access to the document.

103 Making of access order

(1) A magistrate, or a justice authorised in writing by the magistrate,
may make an access order for a document a cash dealer claims contains
privileged communications between the cash dealer and someone else only
if reasonably satisfied that in the particular circumstances the police officer
should be allowed access to the document.

(2) If the magistrate or justice refuses to make the access order, the
magistrate or justice may order that the document be returned to the cash
dealer as soon as reasonably practicable.

104 Provisions about access order

(1) An access order may state that a police officer may, in relation to
documents to which it relates—
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(a) exercise the powers in section 101; or

(b) copy the document and return the original document to the cash
dealer.

(2) An access order that authorises copying of a document and its return
to a cash dealer may order that the document be again produced to a court
hearing a proceeding for an offence for which the document is to be used as
evidence, if a police officer asks.

(3) If an access order authorises the copying of a document that is in
electronic form, the order authorises the police officer to produce a
hard-copy of the information contained in the document.

PART 5—PRODUCTION ORDERS

105 Application of pt S

(1) This part applies to the following within the meaning of the
Confiscation Act—

(a) a confiscation offence;
(b) an interstate confiscation offence;
(c) aserious crime related activity.

(2) For this part, the question whether a person has been charged with or
found guilty of an interstate serious offence is to be decided in accordance
with the law of the State in which the person is charged or found guilty.

106 Production order applications

(1) This section applies if a police officer reasonably suspects a person
possesses a document that may be a property tracking document relating
to—

(a) a confiscation offence of which a person has been found guilty;
or

(b) a confiscation offence a police officer reasonably suspects a
person has committed; or
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(c) a serious crime related activity a police officer reasonably
suspects a person has engaged in.

(2) A police officer may apply to a Supreme Court judge for an order
(“production order’) requiring a person named in the application to
produce the document to a police officer.

(3) The application must—

(a) be sworn and state the grounds on which the production order is
sought; and

(b) include information specified in the responsibilities code about
any production orders issued within the previous year in relation
to the named person.

(4) Subsection (3)(b) applies only to—

(a) information kept in a register that the police officer may inspect;
and

(b) information the police officer otherwise actually knows.

(5) The judge may refuse to consider the application until the police
officer gives the judge all the information the judge requires about the
application in the way the judge requires.

Example—

The judge may require additional information supporting the application to be given by
statutory declaration.

107 Making of production orders

(1) The Supreme Court judge may make a production order only if
satisfied there are reasonable grounds for suspecting the person possesses a
document that may be a property tracking document relating to the
confiscation offence or serious crime related activity mentioned in the
application.

(2) If the application includes information that the police officer
reasonably suspects that—

(a) the person who was found guilty of the offence, or who is
suspected of having committed the offence, derived a benefit
from the commission of the offence; and

(b) property specified in the information is subject to the effective
control of the person;
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the judge may treat any document relevant to identifying, locating or
quantifying that property as a property-tracking document in relation to the
offence for this section.

(3) If an application relating to a serious crime related activity includes
information that the police officer reasonably suspects—

(a) the person who is suspected of having engaged in the serious
crime related activity derived a benefit from the person’s illegal
activity; and

(b) the property specified in the information is subject to the
effective control of the person;

the judge may treat any document relevant to identifying, locating or
quantifying that property as a property-tracking document in relation to the
serious crime related activity for this section.

(4) In deciding whether to treat a document as a property-tracking
document under subsection (2) or (3), the judge may have regard to the
matters mentioned—

(a) for subsection (2), in the Confiscation Act, section 187;% or

(b) for subsection (3), in the Confiscation Act, section 82.34

108 What production order must state
(1) The production order must—
(a) order a stated person—

(i) to produce to a police officer any documents, other than a
financial institution’s books, of the kind mentioned in
section 106(1) that are in the person’s possession; or

(i) to make available to a police officer, for inspection, any
documents of that kind that are in the person’s possession;
and

(b) state when and the place where—

(1) documents that must be produced are to be produced; or

33 Confiscation Act, section 187 (Assessment of benefits)
34 Confiscation Act, section 82 (Matters to which Supreme Court must have regard)
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(i1)) documents that must be made available for inspection are to
be made available; and

(c) state that a police officer may enter the place and exercise the
powers under section 109.

(2) In this section—

“financial institution’s books” means accounting records used in the
ordinary business of a financial institution, including ledgers,
daybooks, cashbooks and account books.

109 Powers under production order

A police officer has the following powers in relation to a document
produced or made available under the production order—

(a) power to inspect the document;
(b) power to take extracts from the document;
(c) power to make copies of the document;

(d) power to seize the document if the officer reasonably suspects it
is evidence of the commission of an offence or confiscation
related evidence.

110 Variation of production order

(1) If a Supreme Court judge makes a production order requiring a
person to produce a document to a police officer, the person may apply to a
Supreme Court judge for a variation of the order.

(2) If the judge is satisfied the document is essential to the business
activities of the person, the judge may vary the production order so it
requires the person to make the document available to a police officer.

111 Offence to contravene production order

(1) A person must not contravene a production order, unless the person
has a reasonable excuse.

(2) A person must not produce or make available a document under a
production order that the person knows is false or misleading in a material
particular without—
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(a) indicating to the police officer to whom the document is
produced or made available how the document is false or
misleading; and

(b) giving correct information to the police officer, if the person has,
or can reasonably obtain, the correct information.

(3) A person who contravenes subsection (1) or (2) commits a crime.

Maximum penalty—350 penalty units or 7 years imprisonment.

112 Effect of compliance with production order

(1) A person is not excused from producing a document or making a
document available when required to do so by a production order on the
ground that—

(a) producing or making the document available might tend to
incriminate the person or make the person liable to a penalty; or

(b) producing or making the document available would be in breach
of an obligation, whether imposed by any law or otherwise, of
the person not to disclose the existence or contents of the
document.

(2) Subsection (3) applies if a person produces a document or makes a
document available under a production order.

(3) The following are not admissible against the person in any criminal
proceeding, other than a proceeding for an offence against section 111 in
relation to producing the document or making the document available—

(a) the fact that the person produced the document;
(b) the fact that the person made the document available;

(c) any information, document or thing directly or indirectly
obtained because the document was produced or made available.
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PART 6—POWER TO SEIZE EVIDENCE AND
ABANDONED AND ILLEGALLY PLACED PROPERTY

113 Power to seize evidence generally

(1) This section applies if a police officer lawfully enters a place, or is at
a public place, and finds at the place a thing the officer reasonably suspects
is evidence of the commission of an offence.

(2) The police officer may seize the thing, whether or not as evidence
under a warrant and, if the police officer is acting under a warrant, whether
or not the offence is one in relation to which the warrant is issued.

(3) Also, the police officer may photograph the thing seized or the place
from which the thing was seized.

(4) The police officer may stay on the place and re-enter it for the time
reasonably necessary to remove the thing from the place.

114 Power to remove property unlawfully on a place

(1) This section applies if a police officer lawfully enters a place or is at
a public place and finds on the place a thing the police officer reasonably
suspects is on the place in contravention of an Act.

(2) The police officer may seize the thing if the person in charge of the
thing can not immediately be found.

(3) Also, the police officer may seize the thing if the person in charge of
the thing can be found and the police officer reasonably suspects the person
is unwilling or unable to move the thing immediately.

(4) The police officer may take the thing to a place where the presence of
the thing does not contravene the relevant Act or another Act.

(5) This section does not apply to a vehicle or an animal.
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CHAPTER 4—COVERT EVIDENCE GATHERING
POWERS

PART 1—MONITORING AND SUSPENSION ORDERS

Division 1—Definition

115 Meaning of “financial institution” for pt 1
In this part—
“financial institution” includes—

(a) a corporation that is (or that, if it had been incorporated in
Australia, would be) a financial corporation within the meaning
of the Commonwealth Constitution, section 51(xx); and

(d) another entity that permits persons to deposit money with it for
use by, or at the direction of, the persons for gaming or betting.

Division 2—Monitoring orders

116 Monitoring order applications

(1) A police officer may apply to a Supreme Court judge for an order
(“monitoring order’’) directing a financial institution to give information
to a police officer about a named person.

(2) The application—
(a) may be made without notice to any party; and
(b) must—

(1) be sworn and state the grounds on which the order is sought;
and

(i1) include information required under the responsibilities code
about any monitoring orders issued within the previous year
in relation to an account held with the financial institution
by the named person.

(3) Subsection (2)(b) applies only to—
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(a) information kept in a register that the police officer may inspect;
and

(b) information the police officer otherwise actually knows.

(4) The judge may refuse to consider the application until the police
officer gives the judge all the information the judge requires about the
application in the way the judge requires.

Example—

The judge may require additional information supporting the application to be given by
statutory declaration.

117 Making of monitoring order

The Supreme Court judge may make the monitoring order only if
satisfied there are reasonable grounds for suspecting that the person named
in the application—

(a) has committed, or is about to commit, a confiscation offence; or

(b) was involved in the commission, or is about to be involved in the
commission, of a confiscation offence; or

(c) has benefited directly or indirectly, or is about to benefit directly
or indirectly, from the commission of a confiscation offence; or

(d) has been, or is about to be, involved in a serious crime related
activity; or

(e) has acquired directly or indirectly, or is about to acquire directly
or indirectly, serious crime derived property.

118 What monitoring order must state

(1) The monitoring order must order a financial institution to give
information obtained by the institution about transactions conducted
through an account held by the named person with the institution and
state—

(a) the name or names in which the account is believed to be held;
and

(b) the type of information the institution is required to give; and

(c) the period, of not more than 3 months from the date of its
making, the order is in force; and
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(d) that the order applies to transactions conducted during the period
stated in the order; and

(e) that the information is to be given to any police officer or to a
stated police officer and the way in which the information is to be
given.

(2) In this section—
“transaction conducted through an account” includes—
(a) the making of a fixed term deposit; and

(b) in relation to a fixed term deposit—the transfer of the amount
deposited, or any part of it, at the end of the term.

119 When period stated in monitoring order starts

A monitoring order has effect from the start of the day notice of the order
is given to the financial institution.

120 Offence to contravene monitoring order

A financial institution that has been given notice of a monitoring order
must not knowingly—

(a) contravene the order; or

(b) provide false or misleading information in purported compliance
with the order.

Maximum penalty—1 000 penalty units.

121 Existence and operation of monitoring order not to be disclosed

(1) A financial institution that is or has been subject to a monitoring
order must not disclose the existence or the operation of the order to any
person other than—

(a) apolice officer; or

(b) an officer or agent of the institution (“an institution officer”),
for ensuring the order is complied with; or

(c) alawyer, for obtaining legal advice or representation in relation
to the order.
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(2) A person to whom the existence or operation of a monitoring order
has been disclosed, whether under subsection (1) or under the provision as
originally made or remade or otherwise, must not—

(a) while the person is a police officer, institution officer or lawyer,
disclose the existence or operation of the order other than to
another person to whom it may be disclosed under subsection (1)
but only for—

(i) if the person is a police officer—performing the person’s
duties; or

(i1) if the person is an institution officer—ensuring the order is
complied with or obtaining legal advice or representation in
relation to the order; or

(i11) if the person is a lawyer—giving legal advice or making
representations in relation to the order; or

(b) when the person is no longer a police officer, institution officer or
lawyer, make a record of, or disclose, the existence or the
operation of the order in any circumstances.

(3) Subsection (2) does not prevent a police officer disclosing the
existence or operation of a monitoring order—

(a) for, or in relation to, a legal proceeding; or
(b) in a proceeding before a court.

(4) A police officer can not be required to disclose to any court the
existence or operation of a monitoring order.

(5) A person who contravenes subsection (1) or (2) commits a crime.
Maximum penalty—350 penalty units or 7 years imprisonment.

(6) A reference in this section to disclosing the existence or operation of
a monitoring order to a person includes a reference to disclosing
information to the person from which the person could reasonably be
expected to infer the existence or operation of the monitoring order.

(7) In this section—
“officer”, of a financial institution, means—

(a) a secretary, executive officer or employee of the financial
institution; or

(b) anyone who, under the Confiscation Act, is a director of the
financial institution.
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Division 3—Suspension orders

121A Suspension order application

(1) A police officer may apply to a Supreme Court judge for an order
(“suspension order”) directing a financial institution to give information
to a police officer about a named person.

(2) The application—
(a) may be made without notice to any person; and
(b) must—

(1) be sworn and state the grounds on which the order is sought;
and

(1) include information required under the responsibilities code
about any suspension orders issued within the previous year
in relation to an account held with the financial institution
by the named person.

(3) Subsection (2)(b)(ii) applies only to—

(a) information kept in a register that the police officer may inspect;
and

(b) information the police officer otherwise actually knows.

(4) The judge may refuse to consider the application until the police
officer gives the judge all the information the judge requires about the
application in the way the judge requires.

Example—

The judge may require additional information supporting the application to be given by
statutory declaration.

121B Making of suspension order

The Supreme Court judge may make the suspension order only if
satisfied there are reasonable grounds for suspecting that the person named
in the application—

(a) has committed, or is about to commit, a confiscation offence; or

(b) was involved in the commission, or is about to be involved in the
commission, of a confiscation offence; or
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(©

(d)

(e)

has benefited directly or indirectly, or is about to benefit directly
or indirectly, from the commission of a confiscation offence; or

has been, or is about to be, involved in a serious crime related
activity; or

has acquired directly or indirectly, or is about to acquire directly
or indirectly, serious crime derived property.

121C What suspension order must state

(1) The suspension order must order a financial institution—

(a)

(b)

(©)

to notify a police officer immediately of any transaction that has
been initiated in connection with an account held with the
institution by a person named in the order; and

to notify a police officer immediately if there are reasonable
grounds for suspecting that a transaction is about to be initiated
in connection with the account; and

to refrain from completing or effecting the transaction for
48 hours, unless a named police officer gives the financial
institution written consent to the transaction being completed
immediately.

(2) In addition, the suspension order must state—

(a)

(b)
()

(d)

(e)

the name or names in which the account is believed to be held;
and

the type of information the institution is required to give; and

the period, of not more than 3 months from the date of its
making, the order is in force; and

that the order applies to transactions conducted during the period
stated in the order; and

that the information is to be given to any police officer or to a
stated police officer and the way in which the information is to be
given.

(3) In this section—

“transaction conducted through an account” includes—

(a)

the making of a fixed term deposit; and
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(b) in relation to a fixed term deposit—the transfer of the amount
deposited, or any part of it, at the end of the term.

121D When period stated in suspension order starts

A suspension order has effect from the time notice of the order is given
to the financial institution.

121E Contravention of suspension order

A financial institution that has been given notice of a suspension order
must not knowingly—

(a) contravene the order; or

(b) provide false or misleading information in purported compliance
with the order.

Maximum penalty—1 000 penalty units.

121F Existence and operation of suspension order not to be disclosed

(1) A financial institution that is or has been subject to a suspension
order must not disclose the existence or the operation of the order to any
person other than—

(a) apolice officer; or

(b) an officer or agent of the institution (an “institution officer”),
for ensuring the order is complied with; or

(c) alawyer, for obtaining legal advice or representation in relation
to the order.

(2) A person to whom the existence or operation of a suspension order
has been disclosed, whether under subsection (1) or under the provision as
originally made or remade or otherwise, must not—

(a) while the person is a police officer, institution officer or lawyer,
disclose the existence or operation of the order other than to
another person to whom it may be disclosed under subsection (1)
but only for—

(1) 1if the person is a police officer—performing the person’s
duties; or
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(i1) if the person is an institution officer—ensuring the order is
complied with or obtaining legal advice or representation in
relation to the order; or

(ii1) if the person is a lawyer—giving legal advice or making
representations in relation to the order; or

(b) when the person is no longer a police officer, institution officer or
lawyer, make a record of, or disclose, the existence or the
operation of the order in any circumstances.

(3) Subsection (2) does not prevent a police officer disclosing the
existence or operation of a suspension order—

(a) for, or in relation to, a legal proceeding; or
(b) 1in a proceeding before a court.

(4) A police officer can not be required to disclose to any court the
existence or operation of a suspension order.

(5) A person who contravenes subsection (1) or (2) commits a crime.
Maximum penalty—350 penalty units or 7 years imprisonment.

(6) A reference in this section to disclosing the existence or operation of
a suspension order to a person includes a reference to disclosing
information to the person from which the person could reasonably be
expected to infer the existence or operation of the suspension order.

(7) In this section—
“officer”, of a financial institution, means—

(a) a secretary, executive officer or employee of the financial
institution; or

(b) anyone who, under the Confiscation Act, is a director of the
financial institution.
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PART 2—SURVEILLANCE POWERS

Division 1—Preliminary

122 Certain Acts do not apply to this part

The Public Records Act and the Freedom of Information Act 1992 do not
apply to activities or records under this part.

123 Certain acts not prevented by divs 2-3

Nothing in divisions 2 and 3 prevents a police officer from using a visual
surveillance device in a place where the presence of the police officer does
not constitute an offence.

Example—

The police officer may use a visual surveillance device to record activities in a public
place or, with the occupier’s consent, install the device in a private place.

Division 2—Use of surveillance devices under warrant of Supreme Court
judge

124 Surveillance warrant applications

(1) This section applies if a police officer reasonably believes a person
has been, is, or is likely to be, involved in the commission of an indictable
offence.

(2) A police officer of at least the rank of inspector may apply to a
Supreme Court judge for a warrant (‘“surveillance warrant’) authorising
the use of a class A or class B surveillance device or both.

(3) The police officer may apply for a surveillance warrant for a class A
surveillance device only if the offence is a serious indictable offence.

(4) The application must—

(a) be sworn and state the grounds on which the warrant is sought;
and

(b) include information required under the responsibilities code
about any warrants issued within the previous year in relation to
the person or the place stated in the application.
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(5) Subsection (4)(b) only applies to—

(a) information kept in a register that the police officer may inspect;
and

(b) information the police officer otherwise actually knows.

(6) The applicant must advise the public interest monitor of the
application under arrangements decided by the monitor.

(7) The judge may refuse to consider the application until the applicant
gives the judge all the information the judge requires about the application
in the way the judge requires.

Example—

The judge may require additional information supporting the application to be given by
statutory declaration.

125 Who may be present at consideration of application for
surveillance warrant

(1) The judge must hear an application for a surveillance warrant in the
absence of anyone other than the following—

(a) the applicant;

(b) a monitor;

(c) someone the judge permits to be present;

(d) alawyer representing anyone mentioned in paragraphs (a) to (c).
(2) Also, the judge must hear the application—

(a) in the absence of the person proposed to be placed under
surveillance (the “relevant person’) or anyone likely to inform
the relevant person of the application; and

(b) without the relevant person having been informed of the
application.

126 Consideration of application for surveillance warrant

Before deciding an application for a surveillance warrant, the judge
must, in particular, and being mindful of the highly intrusive nature of a
surveillance warrant, consider the following—

(a) the nature and seriousness of the suspected offence;
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(b) for a class A surveillance device, if the warrant is issued, the
likely extent of interference with the privacy of—

(i) the relevant person; or
(i) any other occupant of the place;

(c) the extent to which issuing the warrant would help prevent,
detect or provide evidence of the offence;

(d) the benefits derived from the issue of any previous surveillance
warrants in relation to the relevant person;

(e) the extent to which police officers investigating the offence have
used or can use conventional ways of investigation;

(f) how much the use of conventional ways of investigation would
be likely to help in the investigation of the offence;

(g) how much the use of conventional ways of investigation would
prejudice the investigation of the offence because of delay or for
another reason;

(h) any submissions made by a monitor.

127 Issue of surveillance warrant

(1) After considering the application, the judge may issue the warrant for
a period of not more than 30 days if satisfied there are reasonable grounds
for believing the relevant person—

(a) has been, is, or is likely to be involved in the commission of an
indictable offence or, for a class A surveillance device, a serious
indictable offence; and

(b) islikely to be—
(i) at a place, including a public place, mentioned in the
application; or
(i) at a class of place mentioned in the application.
(2) The judge may issue a warrant for the use of a class A surveillance

device in the office of a practising lawyer only if the application for the
warrant relates to the lawyer’s involvement in a serious indictable offence.

(3) The judge may impose any conditions on the warrant that the judge
considers are necessary in the public interest including, but not limited to—
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(a)

(b)

a condition requiring regular reporting to a judge on activities
under the warrant; and

a condition requiring that, if a listening device is to be used in a
public place or a class of place, the police officer, before
installing or using the device, must have a reasonable belief that
the relevant person is or will be in the place where the device is
to be used.

Example for subsection 3(b)—

The warrant may be issued for any motel in a stated area because the police
officer may have a reasonable belief that the relevant person may be in a
motel in the area but not know in advance which one. The condition may be
that the device may only be installed if the police officer reasonably
believes the person is likely to be in the place.

128 What surveillance warrant must state

The surveillance warrant must state the following—

(a)

(b)
()

(d)

(e)

()
€]

that a police officer may exercise surveillance powers under the
warrant;

the name of the relevant person, if known;

the place where the surveillance device authorised under the
warrant may be used;

the type of surveillance device that may be used under the
warrant;

for a visual surveillance device that is to be installed in a
dwelling, the parts of the dwelling in which the device may be
installed;

any conditions the judge imposes under section 127(3);

the day and time the warrant starts and when the warrant ends.

129 Report on use of surveillance devices

(1) This section applies if, because of a condition of a surveillance
warrant, a police officer gives to a judge a report on activities under the

warrant.

(2) The judge may, after considering the report, require the destruction
of any recording made that is not related to the offence mentioned in the
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warrant, unless the recording relates to the investigation of another
indictable offence.

130 Duration and extension of surveillance warrants
(1) A surveillance warrant is in force until the earlier of the following—
(a) the day stated in the warrant;
(b) the day the investigation under the warrant ends.

(2) However, despite the investigation ending, the warrant continues in
force until the day stated in the warrant if, as a result of using the
surveillance device, evidence is gained—

(a) if the device is a class A surveillance device—of another serious
indictable offence; or

(b) if the device is a class B surveillance device—of another
indictable offence.

(3) The warrant may be extended from time to time on application and
the provisions of this division for an application for a warrant apply to an
application for an extension, with necessary changes.

(4) Despite the ending of the warrant under subsection (1) or (2), the
police officer may continue to exercise powers under the warrant, but only
to the extent necessary to remove the surveillance device to which the
warrant relates.

131 Power under surveillance warrants

A police officer may lawfully exercise the following powers under a
surveillance warrant (‘‘surveillance powers’”)—

(a) for a class A surveillance device—power to enter a stated place
or class of place, covertly or through subterfuge, to install,
maintain, replace or remove a surveillance device; or

(b) for a class B surveillance device—power to enter a vehicle or
another moveable object, or open a thing, to install, maintain,
replace or remove a tracking device;

(c) for alistening device—power to install and use the device and to
record private conversations;
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(d) for a visual surveillance device—power to install and use the
device to monitor and record visual images;

(e) for another surveillance device—power to install and use the
device for the purpose for which the device is designed,
including, for example, tracking the location of a person or
moveable object;

(f) power to take electricity for using a surveillance device;

(g) power to use 1 or more surveillance devices, whether of the same
or a different kind, in the same place;

(h) power to pass through, over, under or along a place to get to the
place where the surveillance device is to be used.

Division 3—Emergency use of surveillance devices

132 Emergency use of surveillance devices
(1) This section applies if a police officer reasonably believes—
(a) there is a risk of serious injury to a person from an offence; and
(b) using a surveillance device may help reduce the risk.
Examples for subsection (1)—
1. A siege.
2. A terrorist incident.
3. An act of deprivation of liberty in which the victim’s life may be in danger.
4. An act of extortion involving a threat of imminent injury to someone else.

(2) A police officer of at least the rank of inspector may authorise the use
of a surveillance device.

(3) A police officer acting under an authority under subsection (2) may
exercise any of the powers a police officer may exercise under a
surveillance warrant.
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133 Application for approval after emergency use of surveillance
device

(1) Within 2 business days after authorising the use of a surveillance
device, the police officer who authorised its use must apply to a Supreme
Court judge for approval of the exercise of the powers.

(2) The application must be sworn and state the grounds on which the
approval is sought.

(3) The applicant must advise the public interest monitor of the
application under arrangements decided by the monitor.

(4) The judge may refuse to consider the application until the police
officer gives the judge all the information the judge requires about the
application in the way the judge requires.

Example—

The judge may require additional information supporting the application to be given by
statutory declaration.

134 Who may be present at consideration of application

(1) The judge must hear an application under section 133 in the absence
of anyone other than the following—

(a) the applicant;

(b) a monitor;

(c) someone the judge permits to be present;

(d) alawyer representing anyone mentioned in paragraphs (a) to (c).
(2) Also, the judge must hear the application—

(a) in the absence of the person who is alleged to have caused or be
causing the risk or anyone likely to inform the person of the
application; and

(b) without that person having been informed of the application.

135 Consideration of application

Before deciding an application for an approval, the judge must, in
particular, and being mindful of the highly intrusive nature of using a
surveillance device, consider the following—

(a) the nature of the risk of serious injury to a person;
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(b) the extent to which issuing a surveillance warrant would have
helped reduce or avoid the risk;

(c) the extent to which police officers could have used conventional
ways of investigation to help reduce or avoid the risk;

(d) how much the use of conventional ways of investigation could
have helped reduce or avoid the risk;

(e) how much the use of conventional ways of investigation would
have prejudiced the safety of the person because of delay or for
another reason;

(f) any submissions made by a monitor.

136 Judge may approve emergency use of powers

(1) After considering the application, the judge may approve the
application if satisfied there were reasonable grounds to believe—

(a) there was a risk of serious injury to a person; and
(b) using a surveillance device may have helped reduce the risk.

(2) Also, the judge may order the destruction of any recordings made
that were not related to the purpose for which the surveillance device was
used.

137 Use of evidence and information

(1) Evidence obtained because of the exercise of powers approved under
section 136 is admissible in a proceeding for an offence.

(2) Also, information obtained under this division may be given to any
person or organisation involved in helping prevent or reduce the risk of
serious injury to a person.

(3) Subsection (2) does not apply to information from recordings
ordered to be destroyed by a judge.
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Division 4—Use of surveillance devices under magistrate’s warrant

138 Surveillance warrant applications

(1) This section applies if a police officer reasonably believes a person
has been, is, or is likely to be, involved in the commission of an indictable
offence.

(2) A police officer of at least the rank of inspector may apply to a
magistrate for a warrant (“surveillance warrant”) authorising the use of a
class B surveillance device.

(3) The application must—

(a) be sworn and state the grounds on which the warrant is sought;
and

(b) include information required under the responsibilities code
about any warrants issued within the previous year in relation to
the person or the place stated in the application.

(4) Subsection (3)(b) only applies to—

(a) information kept in a register that the police officer may inspect;
and

(b) information the police officer otherwise actually knows.

(5) The applicant must advise the public interest monitor of the
application under arrangements decided by the monitor.

(6) The magistrate may refuse to consider the application until the police
officer gives the magistrate all the information the magistrate requires
about the application in the way the magistrate requires.

Example—

The magistrate may require additional information supporting the application to be
given by statutory declaration.

139 Who may be present at consideration of application

(1) The magistrate must hear an application for a surveillance warrant in
the absence of anyone other than the following—

(a) the applicant;
(b) a monitor;

(c) someone the magistrate permits to be present;
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(d) alawyer representing anyone mentioned in paragraphs (a) to (c).
(2) Also, the magistrate must hear the application—

(a) in the absence of the person proposed to be placed under
surveillance (the “relevant person’’) or anyone likely to inform
the relevant person of the application; and

(b) without the relevant person having been informed of the
application.

140 Consideration of application

Before deciding an application for a surveillance warrant, the magistrate
must, in particular, and being mindful of the highly intrusive nature of a
surveillance warrant, consider the following—

(a) the nature and seriousness of the suspected offence;

(b) the extent to which issuing the warrant would help prevent,
detect or provide evidence of the offence;

(c) the benefits derived from the issue of any previous surveillance
warrants in relation to the relevant person;

(d) the extent to which police officers investigating the offence have
used or can use conventional ways of investigation;

(e) how much the use of conventional ways of investigation would
be likely to help in the investigation of the offence;

(f) how much the use of conventional ways of investigation would
prejudice the investigation of the offence because of delay or for
another reason;

(g) any submissions made by a monitor.

141 Issue of surveillance warrant

(1) After considering the application, the magistrate may issue the
warrant for a period of not more than 30 days if satisfied there are
reasonable grounds for believing the relevant person—

(a) has been, is, or is likely to be involved in the commission of an
indictable offence; and

(b) islikely to be—
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(i) at a place, including a public place, mentioned in the
application; or

(ii) at a class of place mentioned in the application.

(2) The magistrate may impose any conditions on the warrant that the
magistrate considers are necessary in the public interest.

142 What warrant must state
The warrant must state the following—

(a) that a police officer may exercise surveillance powers under the
warrant using a class B surveillance device;

(b) the name of the relevant person, if known;

(c) the place where the surveillance device authorised under the
warrant may be used;

(d) any conditions imposed under section 141(2);

(e) the day and time the warrant starts and when the warrant ends.

143 Duration and extension of surveillance warrants
(1) A surveillance warrant is in force until the earlier of the following—
(a) the day stated in the warrant;
(b) the day the investigation under the warrant ends.

(2) However, despite the investigation ending, the warrant continues in
force until the day stated in the warrant if, as a result of using the
surveillance device, evidence is gained of another indictable offence.

(3) The warrant may be extended from time to time on application and
the provisions of this division for an application for a warrant apply to an
application for an extension, with necessary changes.

(4) Despite the ending of the warrant under subsection (1) or (2), the
police officer may continue to exercise powers under the warrant, but only
to the extent necessary to remove the surveillance device to which the
warrant relates.
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144 Powers under surveillance warrants

A police officer to whom a surveillance warrant is directed may lawfully
exercise the following powers under the warrant—

(a) power to enter a place to install a tracking device without covert
entry to a building;

(b) power to pass through, over, under or along a place to get to the
place where the tracking device is to be used;

(c) power to enter a vehicle or another moveable object, or open a
thing, to install, maintain, replace or remove a tracking device;

(d) power to install, maintain, replace or remove a tracking device;

(e) power to use 1 or more tracking devices, whether of the same or
a different kind, in the same place;

(f) power to take electricity for using a tracking device.
Examples for paragraph (a)—

1. Installing a tracking device on a vehicle located in a public undercover
car park where entry is gained by any member of the public by paying a
fee, or on a vehicle on a street.

2.  Installing a tracking device on a parcel inside a shipping container
located in a storage yard, if the parcel is reasonably believed to contain
unlawful drugs.

Division 5—Other provisions about surveillance devices

145 Restriction about records and access to surveillance warrant
applications etc.

(1) This section applies to the following (‘“relevant proceeding’’)—
(a) an application to a Supreme Court judge or a magistrate for—
(i) asurveillance warrant; or
(i1) the extension of a surveillance warrant;

(b) an application to a Supreme Court judge for approval of the
emergency use of a surveillance device;

(c) an order made or approval given under an application mentioned
in paragraph (a) or (b).
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(2) Despite the Recording of Evidence Act 1962, a transcript of a
relevant proceeding must not be made.

(3) A person must not publish a report of a relevant proceeding.
Maximum penalty—85 penalty units or 1 year’s imprisonment.

(4) A person is not entitled to search information in the custody of a
court in relation to a relevant proceeding, unless a Supreme Court judge
otherwise orders in the interests of justice.

146 Disclosure of information obtained using surveillance warrant

(1) This section applies to information that has not been disclosed in a
proceeding in open court and was obtained under a surveillance warrant
(the “relevant information”).

(2) A police officer who obtained relevant information must not disclose
the information to someone other than—

(a) the judge or magistrate who issued the warrant; or

(b) ajudge hearing an application for—
(1) an extension of the warrant; or
(i1) approval of the emergency use of a surveillance device; or
(i11) a warrant in relation to the same or a different person; or

(c) a magistrate hearing an application for an extension of the
warrant or a warrant in relation to the same or a different person;
or

(d) acourt taking evidence about a charge of an offence in which the
information is evidence; or

(e) the responsible chief executive officer for the surveillance
warrant or a person authorised by that chief executive officer; or

(f) another police officer involved in—

(i) the investigation into the major crime for which the powers
were exercised; or

(i) an investigation of any indictable offence started because of
information obtained under the warrant or linked to the
offence under investigation; or

(ii1) a proceeding in which the information is evidence; or
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(g) adeclared law enforcement agency; or
(h) a public prosecutor, but only for—
(1) usein a proceeding in which the information is evidence; or
(i) an application for an extension of the warrant; or
(i11) an application under section 133; or
(iv) the issue of another surveillance warrant; or

(1) a lawyer representing a person in a proceeding in which the
information is evidence; or

() a monitor; or

(k) aperson transcribing or making copies of recordings.

147 Destruction of records

(1) The responsible chief executive officer for a surveillance warrant
must keep all information obtained under the warrant and transcripts of
recordings or photographs made or taken under the warrant in a secure
place.

(2) The responsible chief executive officer must ensure any recording
made or photograph made or taken under the surveillance warrant or a
transcript or copy made from information obtained under the warrant is
destroyed as soon as practicable after it is no longer required.

(3) Subsection (2) does not prevent information or other matter relevant
to any offence of which someone has been convicted being preserved for
any period or indefinitely if there is any possibility that an issue about the
conviction may arise.

Division 6—Covert searches

148 Covert search warrant applications

(1) A police officer of at least the rank of inspector may apply to a
Supreme Court judge for a warrant (‘“covert search warrant) to enter
and search a place for evidence of organised crime.
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(2) The application must—

(a) be sworn and state the grounds on which the warrant is sought;
and

(b) include information required under the responsibilities code
about any warrants issued within the previous year in relation to
the place or person suspected of being involved in the organised
crime to which the application relates.

(3) Subsection (2)(b) applies only to—

(a) information kept in a register that the police officer may inspect;
and

(b) information the police officer otherwise actually knows.

(4) The applicant must advise the public interest monitor of the
application under arrangements decided by the monitor.

(5) The judge may refuse to consider the application until the applicant
gives the judge all the information the judge requires about the application
in the way the judge requires.

Example—

The judge may require additional information supporting the application to be given by
statutory declaration.

149 Who may be present at consideration of application

(1) The judge must hear an application for a covert search warrant in the
absence of anyone other than the following—

(a) the applicant;

(b) a monitor;

(c) someone the judge permits to be present;

(d) alawyer representing anyone mentioned in paragraphs (a) to (c).
(2) Also, the judge must hear the application—

(a) in the absence of the person who is the subject of the application
(the “relevant person”) or anyone likely to inform the relevant
person of the application; and

(b) without the relevant person having been informed of the
application.
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150 Consideration of application

Before deciding the application the judge must, in particular, and being
mindful of the highly intrusive nature of a covert search warrant, consider
the following—

(a) the nature and seriousness of the suspected offence;

(b) the extent to which issuing the warrant would help prevent,
detect or provide evidence of, the offence;

(c) the benefits derived from any previous covert search warrants,
search warrants or surveillance warrants in relation to the
relevant person or place;

(d) the extent to which police officers investigating the matter have
used or can use conventional ways of investigation;

(e) how much the use of conventional ways of investigation would
be likely to help in the investigation of the matter;

(f) how much the use of conventional ways of investigation would
prejudice the investigation of the matter;

(g) any submissions made by a monitor.

151 Issue of covert search warrant

(1) After considering the application, the judge may issue the warrant for
a period of not more than 30 days if satisfied there are reasonable grounds
for believing there is, in or on a place, evidence of organised crime.

(2) The judge may impose any conditions on the warrant that the judge
considers are necessary in the public interest.

152 What covert search warrant must state
A covert search warrant must state the following—

(a) that a police officer may exercise covert search powers under the
warrant;

(b) the organised crime related offence for which the warrant was
issued;

(c) any evidence or samples of evidence that may be seized under
the warrant;
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(d) that the warrant may be executed at any time of the day or night;
(e) that, if practicable, the search must be videotaped;

(f) the day and time the warrant starts and when the warrant ends.

153 Duration and extension of covert search warrant
(1) A covert search warrant is in force until the earlier of the following—
(a) the day stated in the warrant;
(b) when the initial search is complete.

(2) However, the warrant may be extended from time to time on
application.

(3) The provisions of this division for an application for a warrant apply
to an application for an extension, with necessary changes.

154 Restriction about records and access to covert search warrant
applications

(1) Despite the Recording of Evidence Act 1962, a transcript of an
application for a covert search warrant and any order made on it must not
be made.

(2) A person must not publish a report of a proceeding on an application
for a covert search warrant or an extension of a covert search warrant.

Maximum penalty—85 penalty units or 1 year’s imprisonment.

(3) A person is not entitled to search information in the custody of the
Supreme Court in relation to an application for a covert search warrant,
unless a Supreme Court judge otherwise orders in the interests of justice.

155 Powers under covert search warrant

A police officer to whom a covert search warrant is directed may
lawfully exercise the following powers under the warrant (‘“‘covert search
powers”’)—

(a) power to enter the place stated in the warrant (the ‘“relevant
place”), covertly or through subterfuge, as often as is reasonably
necessary for the purposes of the warrant and stay on it for the
time reasonably necessary;
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(b)

(©

(d
(e)

®

(@)

power to pass over, through, along or under another place to enter
the relevant place;

power to search the relevant place for anything sought under the
warrant;

power to open anything in the relevant place that is locked;

power to seize a thing or part of a thing found on the relevant
place that the police officer reasonably believes is evidence of the
commission of an offence relating to organised crime stated in
the warrant;

power to photograph anything the police officer reasonably
believes may provide evidence of the commission of an offence
relating to organised crime stated in the warrant;

power to inspect or test anything found on the place.

156 Report on covert search

(1) Within 7 days after executing a covert search warrant, a police
officer must give to the Supreme Court judge who issued the warrant and
the monitor a report complying with the responsibilities code on the
exercise of the powers under the warrant.

(2) The police officer must, if practicable, also take before the judge
anything seized under the warrant and any photograph taken during the

search.

(3) The judge may, in relation to a thing mentioned in subsection (2),
order that it—

(a)

be held by a police officer until any proceeding in which the
thing may be evidence ends; or

(b) be dealt with in the way the judge orders.

Division 7—Public interest monitor

157 Public interest monitor

(1) The Governor in Council may appoint a person (the ‘“public interest
monitor”) to monitor applications for, and the use of, surveillance
warrants and covert search warrants.
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(2) The Governor in Council may also appoint as many deputy public
interest monitors as the Minister considers necessary.

(3) The Governor in Council may, in the appointment, fix the terms and
conditions of the appointment.

(4) The Public Service Act 1996 does not apply to the appointment of a
monitor.

(5) A monitor must not be a person who is, or who is a member of, or
who is employed in or by or to help, any of the following—

(a) the director of public prosecutions;

(b) the 