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LOCAL GOVERNMENT ACT 1993

[as amended by all amendments that commenced on or before 1 January 2003]

An Act to provide for local government, and for related purposes

CHAPTER 1—PRELIMINARY

PART 1—INTRODUCTION

1  Short title
This Act may be cited as the Local Government Act 1993.

PART 2—OBJECTS

2 Objects of this Act
The objects of this Act include—

(a) providing a legal framework for an effective, efficient and
accountable system of local government; and

(b) recognising a jurisdiction of local government sufficient to allow
a local government to take autonomous responsibility for the
good rule and government of its area with a minimum of
intervention by the State; and

(c) providing for community participation in the local government
system; and

(d) defining the role of participants in the local government system;
and
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(e) establishing an independent process for ongoing review of
certain important local government issues.

PART 3—INTERPRETATION

Definitions

The dictionary in the schedule defines particular words used in this Act.

4

Meaning of ‘‘owner” of land

(1) An “owner” of land is—

(a) aregistered proprietor of freehold land; or

(b) a purchaser of land to be held as freehold land that is being
purchased from the State under an Act; or

(ba) a purchaser of land under a housing Act s 24 contract; or

(bb) a person who has a share in land that the person bought under a
housing Act s 24 contract; or

(c) alessee of land held from the State, and a manager, overseer or
superintendent of the lessee who lives on the land; or

(d) aholder of—
(1) a mining claim or lease; or

(i1)) an area mentioned in the Mineral Resources Act 1989,
schedule, section 5; or

(e) alessee under the Petroleum Act 1923; or

(f) a lessee of land held from a government entity or local
government; or

(g) the holder of—

(1) an occupation permit under an Act, a stock grazing permit
under an Act or a permit prescribed by regulation; or

(i) a permit to occupy under the Land Act 1994; or
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(h)
@

G

(1i1) a permission to occupy from the chief executive of the
department responsible for the administration of the
Forestry Act 1959; or

a licensee under the Land Act 1994; or

for land on which there is a structure subject to a time share
scheme—the person notified to the local government concerned
as the person responsible for the administration of the scheme as
between participants in the scheme; or

another person who—
(1) 1is entitled to receive the rent for the land; or

(i1) would be entitled to receive the rent for the land if it were
leased at a rack-rent.!

(2) However, an owner does not include the State or a government entity
except so far as it is liable under an Act to pay a rate.

S  Meaning of ‘“‘conclusion” of local government election

(1) The “conclusion” of the election of a councillor, other than a
councillor of the Brisbane City Council, is—

(a)

(b)

(©)

if the councillor is elected at an election of all councillors of the
local government—the day on which the last declaration of a poll
conducted in the election is displayed in the local government’s
public office as required by this Act; or

if the councillor is elected at a by-election and—

(1) apollis conducted—the day on which the declaration of the
poll is displayed in the local government’s public office as
required by this Act; or

(i) a poll is not conducted—the day after the nomination day
for the by-election; or

if, because the number of candidates nominated for election is
the same or less than the number of councillors to be elected, the
councillor is elected (other than at a by-election) and—

1 Rack-rent of land is a rent for the land that is the highest possible rent for the land. It
implies that the land is leased commercially.
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(i) 1 or more polls are conducted in the local government
area—the day on which the last declaration of a poll
conducted in the local government area is displayed in the
local government’s public office as required by this Act; or

(i1) no poll is conducted in the local government area—6 p.m.
on the day that a poll would otherwise have been required
under this Act to be conducted.

(2) The ““conclusion” of the election of a councillor of the Brisbane City
Council is—

(a)

(b)

for a quadrennial election—when the names of all candidates
elected are published in the gazette; or

for a by-election whether or not a poll is conducted—when the
name of the candidate elected is published in the gazette.?

6  Meaning of ‘“material personal interest”

(1) A person has a “material personal interest” in an issue if the person
has, or should reasonably have, a realistic expectation that, whether
directly or indirectly, the person or an associate stands to gain a benefit or
suffer a loss, including a benefit or loss as a director of a significant
business entity under chapter 8, part 7 that is, or is to become, an LGOC,
depending on the issue’s outcome.

(2) An ““associate” is any of the following persons—

(a)
(b)

(©)
(d)
(e)

a spouse or other member of the person’s household;

an entity (other than a government entity) of which the person or
the person’s nominee is a member;

a partner of the person;
an employer (other than a government entity) of the person;

a person prescribed by regulation.

(3) However, a person does not have a material personal interest in an

issue—

(a)

if the issue is about—

2 Electoral Act 1992, section 123(2)(c) provides for publication in the gazette of the
name of each candidate elected. That section is applied to the conduct of Brisbane
City Council elections—see City of Brisbane Act 1924, section 17(5).
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(b)

(©)

(i)

(111)

(iv)

)

(vi)

the remuneration of councillors or members of a local
government committee or directors of significant business
entities that are, or are to become, LGOCs; or

salary, wages or other remuneration of local government
employees; or

the terms on which goods, services or facilities are to be
offered by the local government for use or enjoyment of the
public in its area; or

the making of a rate or the levying of a rate or a general
charge by the local government; or

a planning scheme of general application in the local
government’s area; or

provision of superannuation entitlements or accident
insurance for councillors or employees of the local
government; or

if the interest is merely—

@

(i)

(iii)

@iv)

as an elector, ratepayer or resident of the local government’s
area; or

as a user of goods, services or facilities supplied, or to be
supplied, by the local government (whether under a contract
or otherwise) as a member of the public in common with
other members of the public; or

as a member of a non-profit, charitable or religious
organisation involving no personal gain or loss to the
person; or

as a member of another entity in which the member does not
have personal financial interest; or

merely because the person—

®
(i)

is an employee of the State or a government entity; or

is a candidate for election or appointment as mayor or
deputy mayor of the local government or chairperson,
deputy chairperson, member or delegate member of any of
its committees or a director of a significant business entity
that is, or is to become, an LGOC or the shareholder’s
delegate for an LGOC; or
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(ii1)) may become entitled to benefits under a policy of accident
insurance, public liability or professional indemnity
insurance held, or to be held, by the local government.

(4) This section does not apply to section 689.

7  Meaning of “open to inspection”
(1) If a document is “‘open to inspection”—

(a) if a document is open to inspection under chapter 8, 9, 10
or 11—it must be held in the local government’s public office;
and

(b) ifitis a document of a local government—it must be held in the
local government’s public office; and

(c) ifitis a document relating to an electoral and boundaries review
commission’s examination or determination of a reviewable local
government matter—

(i) it must be held in the electoral commission’s office at
Brisbane and the public office of each local government
concerned (the “prescribed offices”); and

(i1) it may also be held at another office under arrangements
made by the commission; and

(d) ifitis a document of another entity—it must be held in an office
of the entity that is open to the public.

(2) If a person is authorised under this Act to inspect the document, the
person may, free of charge and at any time when the office in which the
document is held is open for business—

(a) inspect the document; and
(b) make copies of, or take extracts from, the document.
(3) The following persons are authorised to inspect the document—

(a) if this Act specifies a description of person who may inspect the
document—the person and the person’s agents;

(b) in another case—all persons.

(4) The person (the “custodian’®) who has the custody of the document
is not required to supply any facility or service to a person in making a
copy of, or taking an extract from, the document.
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(5) However, if the custodian supplies a facility or service to a person in
making a copy or extract, the custodian may charge a reasonable fee for the
facility or service.

8 Documents open to inspection not to contain information about
protected persons

(1) This section applies to a document that—
(a) is, under this Act, open to inspection; and

(b) is, or is based on, a document given to the local government by
the chief executive (valuations); and

(c) would, apart from this section, include the name and postal
address of a protected person.

(2) If the chief executive (valuations) gives notice to the local
government under the Valuation of Land Act 1944, section 73A, about a
protected person, the local government must not include the name and
postal address of the protected person in the document when the document
is open to inspection.

(3) In this section—

“chief executive (valuations)” means the chief executive of the
department in which the Valuation of Land Act 1944 is administered.
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“protected person’ means a person for whose benefit the chief executive
(valuations) has made a direction under the Valuation of Land Act
1944, section 75B(2), that continues to have effect.’

PART 4—APPLICATION OF ACT TO BRISBANE CITY
COUNCIL

9  Act applies only so far as expressly provided

(1) This Act applies to the Brisbane City Council only so far as is
expressly provided by this or another Act.

(2) The provisions of this Act that apply to Brisbane City Council
include the following—

e chapter 2, part 1, divisions 2 and 3 and parts 2 and 3
e chapter 3, parts 1 and 3

»  chapter 4, part 1, part 3, division 2 and part 4

*  chapter 5, part 5

. sections 298 to 300, 302 and 314

e chapter 5, part 8

3 The Valuation of Land Act 1944, section 73 A provides as follows—
73A Local governments to be given notice about protected persons

(1) If a valuation roll or part of a valuation roll is, under section 73, given to a
local government, the chief executive must, at the time the roll or part is given to the
local government, give notice to the local government about the suppression
directions for the benefit of protected persons whose names and addresses appear in
the roll or part.

(2) If a valuation roll or part of a valuation roll has, under section 73, been given
to a local government and a person, whose name and address appears in the roll or
part, becomes a protected person, the chief executive must give notice to the local
government about the suppression direction for the benefit of the protected person,
no later than 7 days after the date of the direction.

(3) If matters stated in a suppression direction change (including, for example,
the land stated in the direction), the chief executive must give notice to a local
government that has previously been given notice about the direction.

(4) A notice under this section must be in the approved form.
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chapter 6, part 4

chapters 8 to 13

chapter 14, part 1, division 2 and part 7
chapter 15

chapter 17A
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*  section 1205
e chapter 19, part 1, division 4, part 5 and part 7.4

(3) If the Brisbane City Council is or is to become a component local
government in a joint local government, this Act applies to the Brisbane
City Council as a component local government as if it were a local
government established under this Act.

10 How local government Acts apply to Brisbane City Council

If a provision of a local government Act (other than the City of Brisbane
Act 1924) applies to the Brisbane City Council—

(a) areference in the provision—

4 Chapter 2, part 1, divisions 2 (Roles of local governments) and 3 (Jurisdiction of
local governments) and parts 2 (Joint local governments) and 3 (Joint action by local
governments)

Chapter 3, parts 1 (Reviewable local government matters) and 3 (Local Government
Grants Commission)

Chapter 4, part 1 (Membership of local governments), part 3, division 2 (Obligations
of councillors) and part 4 (Vacancies in membership of local governments)

Chapter 5, part 5 (Division of local government areas)

Sections 298 (Qualification for nomination), 299 (Prohibition of dual candidature),
300 (Leave to local government employee to contest election), 302 (Who may
nominate) and 314 (Disposal of deposits generally)

Chapter 5, part 8 (Disclosure of election gifts)

Chapter 6, part 4 (Enterprises)

Chapter 8 (National competition reform of significant business activities)
Chapter 9 (Conduct of competitive business activities)

Chapter 10 (Reform of certain water and sewerage services)

Chapter 11 (Complaints about competitive neutrality)

Chapter 12 (Local laws and subordinate local laws)

Chapter 13 (Local government infrastructure)

Chapter 14, part 1, division 2 (Averaging of valuations) and part 7 (Recovery of
rates)

Chapter 15 (Provisions aiding local government)
Chapter 17A (Regulation of restricted dogs)
Section 1205 (Application of Freedom of Information Act and Judicial Review Act)

Chapter 19, part 1, division 4 (Anti-competitive provisions of existing local laws
and existing subordinate local laws) and part 5 (Validation provision for Local
Government and Other Legislation Amendment Act 2000)
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(b)

(1) to a local government area includes a reference to the City
of Brisbane; and

(i1) to a local government includes a reference to the Brisbane
City Council; and

(i11) to a division of a local government area includes a reference
to a ward of the City of Brisbane; and

(iv) to the chief executive officer of a local government includes
a reference to the town clerk of the Brisbane City Council;
and

(v) to the operating fund of a local government includes a
reference to the City Fund; and

(vi) to alocal government Act includes the City of Brisbane Act
1924; and

(vii) to a local government’s public office includes a reference to
the premises kept by the Brisbane City Council as its public
office and a place the council has, by resolution or under a
local law, declared to be its public office for a stated matter;
and

(viii)to a quadrennial election includes a quadrennial election
under the City of Brisbane Act 1924; and

(ix) to an election includes a reference to an election under the
City of Brisbane Act 1924; and

(x) to a councillor includes the mayor and councillors of the
Brisbane City Council; and

(xi) to a by-election includes a reference to a separate election to
fill a vacancy in the office of mayor or other councillor of
the Brisbane City Council; and

(xii) to a local government’s annual report includes a reference to
an annual report of the Brisbane City Council; and

(xii)to a utility charge includes a reference to a utility charge
under the City of Brisbane Act 1924; and

the provision applies with all necessary changes and any changes
prescribed by regulation.
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PART 5—APPLICATION OF ACT TO JOINT LOCAL
GOVERNMENTS

11 Act applies except so far as application displaced

(1) This Act applies to a joint local government except so far as its
application is displaced by a contrary intention.

(2) The provisions of this Act that apply only to a joint local government
include the following—

*  chapter 2, part 2
*  section 166

e chapter 4, part 5
e chapter 7, part 10
. section 1137(3).5

(3) Other provisions that affect the application of this Act to a joint local
government include the following—

. section 62, definition “local government”
. section 64(7) to (9).6

12 How Act applies to joint local governments
(1) A reference in this Act—

(a) to a local government area includes a reference to a joint local
government area; and

(b) to a local government includes a reference to a joint local
government; and

5 Chapter 2, part 2 (Joint local governments)

Section 166 (Abolition of joint local government and its area)

Chapter 4, part 5 (Membership of joint local governments)

Chapter 7, part 10 (Joint local governments)

Section 1137 (Concurrent employment of local government employees)
6 Section 62 (Definitions for pt 1)

Section 64 (Meaning of “reviewable local government matter’)
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(c) to the mayor of a local government includes a reference to the
president of a joint local government; and

(d) to the deputy mayor of a local government includes a reference to
the deputy president of a joint local government; and

(e) to a councillor of a local government includes a reference to a
member of a joint local government; and

(f) to the chief executive officer of a local government includes a
reference to the chief executive officer of a joint local
government.

(2) This Act applies to a joint local government with all necessary
changes and any changes prescribed by regulation.

PART 6—APPLICATION OF ACT TO ABORIGINAL
AND TORRES STRAIT ISLANDER LOCAL
GOVERNMENTS

13 Act applies only so far as expressly provided

(1) This Act applies to an Aboriginal or Torres Strait Islander local
government only so far as is expressly provided by this or another Act.

(2) The provisions of this Act that apply to an Aboriginal or Torres Strait
Islander local government include the following—

e chapter 2, parts 2 and 3

e chapter 3, part 3.7

. chapter 15, part 4, divisions 1 and 3
*  chapter 15, part 5

*  chapter 17A.

7 Chapter 2, parts 2 (Joint local governments) and 3 (Joint action by local
governments)

Chapter 3, part 3 (Local Government Grants Commission)
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(3) However—

(a) chapter 15, part 4, division 1 applies only for a compliance
notice; and

(b) chapter 15, part 4, division 3, applies only for—
(1) an authorisation or requirement under chapter 17A; or
(i1) a proceeding for an offence against the chapter; and
(c) chapter 15, part 5, applies with the following changes—

(1) a place may be entered, or another power under the part
exercised, only to investigate compliance with chapter 17A
or to enforce the chapter;

(1) a warrant under section 1094 may be issued only if there are
reasonable grounds to suspect the thing or activity
mentioned in the section may provide evidence of an
offence against chapter 17A;

(ii1) section 11058 applies only for restricted dogs.

(4) If an Aboriginal or Torres Strait Islander local government is or is to
become a component local government in a joint local government, this
Act applies to the Aboriginal or Torres Strait Islander local government as
a component local government as if it were a local government established
under this Act.

14 How Act applies to Aboriginal and Torres Strait Islander local
governments

If a provision of this Act applies to an Aboriginal or Torres Strait
Islander local government—

(a) areference in the provision—

(i) to a local government area includes a reference to an
Aboriginal or Torres Strait Islander local government’s area;
and

(i1) to alocal government includes a reference to an Aboriginal
or Torres Strait Islander local government; and

8 Section 1105 (Local laws about dogs)
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(ii1) to the chief executive officer of a local government includes
a reference to the clerk of an Aboriginal Council or Island
Council; and

(iv) to alocal law of a local government includes a reference to a
by-law of an Aboriginal or Torres Strait Islander local
government; and

(v) to an authorised person for a local government includes a
reference to an authorised officer for an Aboriginal or Torres
Strait Islander local government; and

(b) the provision applies with all necessary changes and any changes
prescribed by regulation.

CHAPTER 2—THE LOCAL GOVERNMENT
SYSTEM

PART 1—LOCAL GOVERNMENTS

Division 1—Local government areas

15 Areas

The local government area is the fundamental geographical basis of
Queensland’s local government system.

16 Declaration of local government areas

(1) A regulation may declare a part of the State to be a local government
area.

(2) The regulations may not declare more than 1 local government area
for a part of the State.

17 Local government required for each local government area

There must be a local government for each local government area.
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18 Declaration of classes of local government areas
(1) A regulation may declare the class of a local government area.’

(2) The class of a local government area may be 1 of the following—

e ity
. town
. shire.

(3) A local government area may be declared to be a city or town only if
it satisfies the criteria prescribed by regulation.

Division 2—Roles of local governments

19 Application to Brisbane City Council
This division applies to the Brisbane City Council.

20 Roles of local government

In exercising its jurisdiction of local government, a local government
has—

(a) alaw-making role for local laws; and

(b) an executive role for—
(1) adoption and implementation of policy; and
(i1) administration of local government; and

(ii1) enforcement of its local laws.

Division 3— Jurisdiction of local governments

21 Application to Brisbane City Council
This division applies to the Brisbane City Council.

9 This is a reviewable local government matter and requires a report and
recommendation by the commissioner before implementation.



s22 77 s 26
Local Government Act 1993

22 Exercise of jurisdiction for its local government area—the “basic
territorial unit”

(1) A local government may exercise the jurisdiction of local
government for all parts of its local government area.

(2) Its local government area is its “basic territorial unit”.

23 Exercise of jurisdiction outside its local government area—the
‘““additional territorial units”

A local government also may exercise the jurisdiction of local
government for any place (an ‘“additional territorial unit’) outside its
basic territorial unit that is put under its control or acquired by it.

24 Territorial unit of local government

The “territorial unit” of a local government consists of its basic
territorial unit and any additional territorial units.

25 Jurisdiction of local government

Each local government has jurisdiction (the ‘“jurisdiction of local
government’’) to make local laws for, and otherwise ensure, the good rule
and government of, its territorial unit.

26 Law-making matters included in jurisdiction of local government

(1) A local government’s jurisdiction of local government includes
jurisdiction to make local laws with respect to any matter—

(a) required or permitted to be prescribed under this or another Act;
or

(b) necessary or convenient to be prescribed or exercised for
carrying out or giving effect to its local laws.

(2) To avoid any doubt, a local law may be made—
(a) making it an offence to contravene a local law; and

(b) fixing a penalty for an offence against a local law (including
different penalties for successive offences against a local law) of
not more than 850 penalty units.
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27 Limitation on exercise of jurisdiction for basic territorial unit

A local government may not exercise the jurisdiction of local
government for a part of its basic territorial unit to the extent to which
another local government may exercise the jurisdiction of local government
for the part.

28 Limitation on exercise of jurisdiction for additional territorial
units

A local government may exercise the jurisdiction of local government
for an additional territorial unit only for the purpose for which the place
was put under its control or acquired by it.

29 Local laws and policies apply to additional territorial units only if
expressly applied

A local government’s local law or subordinate local law applies to an
additional territorial unit of the local government only if the local law or
subordinate local law expressly states that it applies to the additional
territorial unit.

30 General limitations on exercise of jurisdiction
(1) A local government has no jurisdiction to make a local law—
(a) that the Parliament could not validly make; or

(b) purporting to exclude or limit the future repeal or amendment of
the law.

(2) A local government also has no jurisdiction to do anything else that
the State can not do.
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31 Inconsistency with State law

(1) If a State law and a local law (whether made before or after the State
law) are inconsistent, the State law prevails over the local law to the extent
of the inconsistency.

(2) Subsection (1) does not affect section 1193D.10

Division 4—Composition of local governments

32 Membership of local governments

A local government consists of a mayor and other councillors.

33 Number of councillors

A local government consists of the number of councillors, at least 5,
prescribed by regulation.!!

Division 5—Names, legal status and general powers of local
governments

34 Local government name
A local government may be called either—

(a) ‘Council of the ... (insert City/Town/Shire) of ... (insert name of
local government area)’; or

(b) ‘... (insert name of local government area) ... (insert
City/Town/Shire) Council’.

10 Section 1193D (Relationship with local laws).
See also the Vegetation Management Act 1999, section 7 (Application of Act).

11 This is a reviewable local government matter and requires a report and
recommendation by the commissioner before implementation.
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35 Local governments are bodies corporate etc.
A local government—
(a) 1is a body corporate with perpetual succession; and
(b) has a common seal; and

(c) may sue and be sued in its name.

36 General powers

(1) A local government has, in the exercise of its jurisdiction, all the
powers of an individual.

(2) A local government may, for example—
(a) enter into contracts; and
(b) acquire, hold, deal with and dispose of property; and
(c) make charges for services and facilities it supplies; and

(d) do other things necessary or convenient to be done in the exercise
of its jurisdiction.

(3) A local government also has the powers given to it under this or
another Act.

(4) A local government may exercise its powers inside and outside its
territorial unit.

(5) A local government may exercise its powers outside the State and
outside Australia.

Division 6—Other provisions about local governments

37 Site of public office
(1) A local government must keep premises for use as its public office.

(2) The public office must be in the local government’s area or within a
reasonable distance outside its area.

38 Local government’s seal

(1) A local government’s common seal must include its name.
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(2) The seal must be kept in the custody directed by the local
government and may be used only as authorised by it.

(3) The attaching of the seal to a document must be witnessed as
authorised by the local government.

(4) Judicial notice must be taken of the imprint of the seal appearing on a
document and the document must be presumed to have been properly
sealed unless the contrary is proved.

PART 2—JOINT LOCAL GOVERNMENTS

Division 1—Extended application of part

39 Application of part to Brisbane City Council
This part applies to the Brisbane City Council.

40 Application of part to Aboriginal and Torres Strait Islander
local governments

This part applies to all Aboriginal and Torres Strait Islander local
governments.

Division 2—Consultation

41 Consultation before exercise of powers under part

Before the Governor in Council exercises a power under this part, the
Minister must consult with the local governments that would be affected by
the exercise of the power and take any views expressed by them into
account.



s42 82 s 44
Local Government Act 1993

Division 3—Joint local government areas

42 Declaration of joint local government areas

A regulation may declare a part of the State consisting of the whole or
parts of 2 or more local government areas to be a joint local government
area.

Division 4—Establishment and operation of joint local governments

43 Establishment

(1) A regulation may establish a joint local government for a joint local
government area.

(2) A regulation may establish 2 or more joint local governments for a
joint local government area, or part of a joint local government area, if the
joint local governments have different jurisdictions.

44 Regulations about establishment and operation of joint local
governments

A regulation may, for a joint local government (the “joint body’’)—
(a) specify its name; and

(b) provide for the election or appointment of a president and deputy
president of the joint body; and

(c) fix the time and place for holding the first meeting of the joint
body; and

(d) specify the proportion of the cost of the operations of the joint
body that must be contributed by each of its component local
governments; and

(e) specify that the first budget of the joint body be for a specified
part of a financial year; and

(f) provide for its initial local laws; and

(g) provide for any other matter for which—
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(1) it is necessary or convenient to provide for its establishment
or operation; and

(i1) this Act does not make provision or adequate provision.

Division 5—Jurisdiction of joint local governments

45 Jurisdiction generally

A joint local government has the jurisdiction of local government that it
is given by regulation.

46 Jurisdiction exclusive

(1) A component local government may not exercise the jurisdiction of
local government within its joint local government’s area about a matter
within the joint local government’s jurisdiction.

(2) However, the component local government may exercise jurisdiction
as a delegate of the joint local government.

(3) The component local government also may make and levy a rate on
land for a matter within its jurisdiction, even though—

(a) the land is within the joint local government’s area; and

(b) the purpose relates to a matter within the joint local government’s
jurisdiction.

Division 6—Membership of joint local governments

47 Members

A joint local government consists of representatives of the local
governments that are its component local governments.

48 Number of representatives etc.

(1) A regulation may specify the number of representatives to which
each component local government is entitled, either in its own right or as a
member of a group of local governments, on its joint local government.
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(2) A regulation also may specify that a particular councillor of a
component local government must be a member of the joint local
government.

Division 7—Legal status and general powers of joint local governments

49 Joint local governments are bodies corporate etc.
A joint local government—
(a) 1is a body corporate with perpetual succession; and
(b) has a common seal; and

(c) may sue and be sued in its name.

50 General powers

(1) A joint local government has, in the exercise of its jurisdiction, all
the powers of an individual.

(2) A joint local government may, for example—
(a) enter into contracts; and
(b) acquire, hold, deal with and dispose of property; and
(c) make charges for services and facilities it supplies; and

(d) do other things necessary or convenient to be done in the exercise
of its jurisdiction.

(3) A joint local government also has the powers given to it under this or
another Act.

(4) A joint local government may exercise its powers inside and outside
its territorial unit.

(5) A joint local government may exercise its powers outside the State
and outside Australia.

51 Restriction on power to make or levy rate

A joint local government can not make or levy a rate on land.
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52 Delegation to component local governments

(1) A joint local government may delegate its powers about a component
local government’s area to the component local government.

(2) Subsection (1) does not limit by implication the persons to whom the
joint local government may make a delegation.

Division 8—Other provisions about joint local governments

53 Joint local government’s seal
(1) A joint local government’s common seal must include its name.

(2) The seal must be kept in the custody directed by the joint local
government and may be used only as authorised by it.

(3) The attaching of the seal to a document must be witnessed as
authorised by the joint local government.

(4) Judicial notice must be taken of the imprint of the seal appearing on a
document and the document must be presumed to have been properly
sealed unless the contrary is proved.

54 Adjustments between joint local government and component local
governments

A regulation may make provision with respect to—
(a) transferring assets and liabilities—

(i) to a joint local government—from its component local
J g Y
governments; or

(i) from a joint local government to a local government that has
ceased to be a component local government of it; and

(b) deciding, adjusting or settling anything in dispute between—

(1) a joint local government and any of its component local
governments; or

(i) a joint local government and a local government that has
ceased to be a component local government of it.



s 55 86 s 59
Local Government Act 1993

PART 3—JOINT ACTION BY LOCAL GOVERNMENTS

Division 1—Extended application of part

55 Application of part to Brisbane City Council
This part applies to the Brisbane City Council.

56 Application of part to Aboriginal and Torres Strait Islander local
governments

This part applies to all Aboriginal and Torres Strait Islander local
governments.

Division 2— Joint action

57 Joint responsibility for boundary works

(1) The cost of planning, constructing, maintaining and managing a
bridge, road or other work that is to be, or is, built along the boundary
between 2 or more local government areas, and partly in each of the areas,
is the joint responsibility of the local governments of the areas.

(2) The local governments must enter into the arrangements, and make
the contracts, that are necessary for the proper performance of the
responsibility.

58 Extension of operations outside local government area

A local government may, under arrangements entered into by it with
another local government, extend the operation of a facility, service or
activity supplied or undertaken by it into the other local government’s area.

59 Cooperation between local governments

(1) Local governments may enter into arrangements, and make
contracts, between themselves for exercising the jurisdiction of local
government in their areas.
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(2) The local governments may establish joint standing committees to
exercise the jurisdiction of local government for matters to which the
arrangement or contract relates.

(3) A joint standing committee must consist of councillors from the local
governments.

(4) This section does not limit by implication the powers of a local
government.

60 Interstate cooperation

(1) If a local government’s area borders another State or a Territory, the
local government may—

(a) enter into arrangements, and make contracts, with a person
g : Vi a p
(the “responsible person’) responsible for any jurisdiction of
P p P yJ
local government in an adjoining part of the other State or the
Territory; or

(b) acquire and hold land in the adjoining part and construct any
facility on the land; or

(c) contribute to the cost of the responsible person exercising its
jurisdiction of local government.

(2) The local government that holds property in another State or a
Territory for any purpose under subsection (1) may dispose of the property
when it is no longer required for the purpose.

(3) This section does not limit by implication the powers of a local
government.

CHAPTER 2A—TOWNSVILLE-THURINGOWA

WATER SUPPLY JOINT BOARD

PART 1—PRELIMINARY

60A Definitions for ch 2A
In this chapter—
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“applied provision’ means a provision of this Act that, under section 60R,
applies to the joint board.

“conclusion date”, for quadrennial elections of the Townsville and
Thuringowa City Councils, means—

(a) if the elections conclude on the same day—the day the elections
conclude; or

(b) if the elections conclude on different days—the later of the days.

“dam” means a barrier, and its associated works, for the storage, control or
diversion of water.

“headworks” means a dam (including any pipes in outlet works or laid
under a dam), reservoir, structure, tunnel or equipment used for, or in
connection with, the storage, control or diversion of water.

“joint board” means the Townsville-Thuringowa Water Supply Joint
Board.

“member” means a member of the joint board.

‘“operational area”, for the Townsville-Thuringowa Water Supply Joint
Board, means the local government areas for Townsville and
Thuringowa City Councils.

“qualified person”, for appointment as chairperson of the joint board,
means a person—

(a) who lives in the local government area for the Townsville or
Thuringowa City Council; and

(b) who is, under the Electoral Act 1992, an elector for an electoral
district, or a part of an electoral district, included in the local
government area for the Townsville or Thuringowa City Council;
and

(c) who has the appropriate qualifications, skills or experience to
perform the chairperson’s role.!2

“reservoir” means an artificial lake, pond or basin formed by the
construction of a dam.

“treatment works” means any building, storage tank, mechanical or
electrical equipment or other part of any works used mainly for the

12 The chairperson’s role is provided for by the application of section 60R (to the
extent it relates to sections 229 and 231) and section 60S.
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quality control or purification of water, including any associated trunk
mains.

“trunk main” means a pipe, aqueduct, structure or equipment used for, or
in connection with, the prechlorination or conveyance of water from
headworks, or to or from treatment works.

PART 2—ESTABLISHMENT, JURISDICTION AND
POWERS

Division 1—Establishment of joint board

60B Establishment
The Townsville-Thuringowa Water Supply Joint Board is established.

60C Legal status
The joint board—
(a) 1s a body corporate; and
(b) has a common seal; and

(c) may sue and be sued in its corporate name.

60D Joint board’s seal
(1) The joint board’s seal must include its name.

(2) The seal must be kept in the custody directed by the joint board and
may be used only as authorised by it.

(3) The attaching of the seal to a document must be witnessed as
authorised by the joint board.

(4) Judicial notice must be taken of the imprint of the seal appearing on a
document and the document must be presumed to have been properly
sealed unless the contrary is proved.
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Division 2— Jurisdiction and powers of joint board

60E Jurisdiction of joint board

(1) The joint board’s jurisdiction is as follows—

(a)

(b)
(©

(d)

(e)

®

€]

(h)

o)

G

(k)

obtaining, conserving and storing treated, or untreated, water in
bulk in the operational area;

treating water in bulk in the operational area;
supplying treated, or untreated, water in bulk to—
(i) Townsville and Thuringowa City Councils; and
(i) consumers in the operational area;

selling to its consumers treated, or untreated, water in bulk on
conditions the joint board considers appropriate;

investigating and planning for headworks, treatment works and
trunk mains the joint board considers appropriate to meet the
present and future bulk water requirements of its consumers;

doing all things the joint board considers appropriate to ensure
and maintain the quality and quantity of present and future
supplies of water in the operational area;

constructing, operating and maintaining and, if necessary,
improving or extending headworks, treatment works and trunk
mains under the joint board’s control;

providing roads and communications, offices, stores, depots,
houses and other accommodation the joint board considers
appropriate to carry out its jurisdiction;

providing, operating, protecting and maintaining recreational
facilities the joint board considers appropriate at headworks or on
any other land or property owned by, or under the control of, the
joint board;

entering into commercial arrangements for the operation of the
recreational facilities;

doing anything incidental to the proper carrying out of its
jurisdiction.
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(2) The joint board may, under arrangements entered into by it with a
non-participating local government, supply water in bulk, whether treated
or untreated, to—

(a) apart of the local government’s area; or
(b) aconsumer located in the local government’s area.
(3) In this section—

“non-participating local government” means a local government other
than Townsville City Council or Thuringowa City Council.

60F Powers of joint board

(1) The joint board has, in the exercise of its jurisdiction, all the powers
of an individual.

(2) The joint board may, for example—
(a) enter into contracts; and
(b) acquire, hold, deal with and dispose of property; and
(c) make charges for services and facilities it supplies; and

(d) do anything else necessary or convenient to be done for, or in
connection with, the exercise of its jurisdiction.

(3) Without limiting subsection (1), the joint board also has the powers
given to it under this or another Act.

(4) The joint board may exercise its powers inside and outside its
operational area.

PART 3—MEMBERSHIP

Division I—Composition of joint board

60G Composition
(1) The joint board consists of the following members—

(a) 2 councillors of the Townsville City Council;
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(b) 2 councillors of the Thuringowa City Council;

(c) a qualified person appointed by the Townsville and Thuringowa
City Councils.

(2) The member mentioned in subsection (1)(c) is the chairperson of the
joint board.

Division 2—Provisions about chairperson

60H Appointment
(1) The Townsville and Thuringowa City Councils must—

(a) agree, between the councils, on a qualified person who is to be
appointed to be a member, and the chairperson, of the joint
board; and

(b) by resolution, appoint the person to be a member, and the
chairperson, of the joint board.

(2) The appointment of the chairperson must be made within 1 month
after the conclusion date for the last quadrennial elections of the
Townsville and Thuringowa City Councils.

(3) If the Townsville and Thuringowa City Councils do not appoint the
chairperson within 1 month after the conclusion date, the Governor in
Council may appoint a qualified person to be the chairperson.!3

60I Duration of appointment

(1) If the chairperson is appointed by the Townsville and Thuringowa
City Councils, the term of office of the chairperson starts on—

(a) 1if the resolutions by which the chairperson is appointed are
passed on the same day (the ‘“resolution day”’)—the day after
the resolution day; or

(b) if the resolutions by which the chairperson is appointed are
passed on different days—the day after the later of the days.

13 See also section 1264 (Appointment of chairperson).
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(2) If the chairperson is appointed by the Governor in Council, the term
of office of the chairperson starts on the day stated in the instrument of
appointment.

(3) The term of office of the chairperson ends on—

(a) if another person (the “incoming chairperson”) is appointed as
chairperson—the day before the day on which the term of office
of the incoming chairperson starts; or

(b) the day the chairperson’s office otherwise becomes vacant.

60J Casual vacancies

(1) If a vacancy happens in the office of the chairperson, the Townsville
and Thuringowa City Councils must—

(a) agree, between the councils, on a qualified person to fill the
vacancy; and

(b) by resolution, appoint the person to fill the vacancy.

(2) If the Townsville and Thuringowa City Councils do not appoint a
chairperson, within 2 months after the vacancy happens, the Governor in
Council may appoint a qualified person to be the chairperson.

60K Vacation of office
(1) The office of the chairperson becomes vacant if!4—
(a) the chairperson resigns; or
(b) the chairperson is in prison; or
(c) the chairperson ceases to be a qualified person; or

(d) the chairperson is an undischarged bankrupt under the
Bankruptcy Act 1966 (Cwlth); or

(e) the chairperson has executed a deed of arrangement as a debtor
under the Bankruptcy Act 1966 (Cwlth), part X and the terms of
the deed have not been fully complied with; or

14 Vacation of the office of the chairperson is also dealt with in section 222 which is a
provision applied to the joint board under section 60R.
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(f) the chairperson’s creditors have accepted a composition under
the Bankruptcy Act 1966 (Cwlth), part X and a final payment has
not been made under the composition; or

(g) the chairperson’s appointment is ended under subsection (2).

(2) The chairperson’s appointment ends if, at any time, both the
Townsville City Council and Thuringowa City Council resolve to end the
appointment for any reason or none.

60L Resignation

(1) The chairperson may resign by signed notice of resignation given to
the chief executive officer of the joint board.

(2) The resignation takes effect when it is given to the chief executive
officer unless it is expressed to take effect on a later date.

Division 3—Provisions about other members

60M Appointment

(1) The Townsville City Council must, by resolution, appoint 2 of its
councillors as members of the joint board.

(2) The Thuringowa City Council must, by resolution, appoint 2 of its
councillors as members of the joint board.

(3) The appointment of the members must be made within 1 month after
the conclusion date for the last quadrennial elections of the Townsville and
Thuringowa City Councils.

(4) If a council does not appoint 2 of its councillors as members within
1 month after the conclusion date, the Governor in Council may, by gazette
notice, appoint the number of councillors of the council necessary to make
up the required number of members.!5

60N Delegate members

(1) The Townsville City Council must, by resolution, appoint from its
councillors 1 person as a delegate member for the joint board.

15  See also section 1265 (Appointment of other members).
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(2) The Thuringowa City Council must, by resolution, appoint from its
councillors 1 person as a delegate member for the joint board.

(3) In the absence of a member appointed by a council, the delegate
member of the council may act as the member.

600 Casual vacancies

(1) If a vacancy happens in the office of a member, or delegate member,
appointed by the Townsville City Council, the council must, by resolution,
appoint from its councillors a new member, or new delegate member, to fill
the vacancy.

(2) If a vacancy happens in the office of a member, or delegate member,
appointed by the Thuringowa City Council, the council must, by resolution,
appoint from its councillors a new member, or new delegate member, to fill
the vacancy.

(3) The appointment must be made within 2 months after the vacancy
happens.

Division 4—Duties of joint members

60P Overriding duty of joint board member

In taking part in the exercise of the joint board’s jurisdiction, a member
of the joint board must act in the best interests of—

(a) the whole of the operational area; and

(b) the responsible exercise of the joint board’s jurisdiction in the
area.

PART 4—PROCEEDINGS

60Q Presiding at meetings in absence of chairperson

If the chairperson is absent from a meeting of the joint board, the
member chosen by the members present at the meeting presides.
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PART 5—APPLICATION OF ACT TO JOINT BOARD

60R Provisions of Act applying to joint board

(1) The following provisions of this Act apply to the joint board in
exercising its jurisdiction—

section 22

sections 24 to 27
sections 30 and 31
sections 160 to 163
sections 167 to 177
section 222

section 224

section 226
sections 228 to 231
sections 237 to 240
sections 243 to 250
sections 443 to 473
sections 481 to 492
sections 494 to 537
section 543

section 545
sections 571 to 583
section 769

section 772

section 783
sections 784 to 788
sections 790 to 848

sections 850 to 899D
sections 974 (other than subsection (1)(f)) and 975
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sections 1060 to 1065
sections 1069 to 1077
sections 1080 to 1104
sections 1106 to 1113
section 1115

section 1117

sections 1119 to 1123
sections 1126 to 1136
sections 1138 to 1193.

(2) Also, the following apply to the joint board in exercising its
jurisdiction—

(a)

(b)

any definition in this Act relevant to a provision mentioned in
subsection (1);

a regulation made under a provision mentioned in subsection (1).

60S How applied provisions apply to the joint board

(1) In an applied provision—

(a)

(b)

(©)

(d)

(e

®

a reference to a local government area or a local government’s
territorial unit includes a reference to the joint board’s
operational area; and

a reference to a local government includes a reference to the joint
board; and

a reference to the mayor of a local government includes a
reference to the chairperson of the joint board; and

a reference to a councillor of a local government includes a
reference to a member of the joint board; and

a reference to the chief executive officer of a local government
includes a reference to the chief executive officer of the joint
board; and

a reference to a significant business activity of a local
government is a reference to the joint board’s jurisdiction.
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changes.

(2) Despite subsection (1)(d), in section 22816 a reference to a councillor
of a local government does not include a reference to the member who is
the chairperson of the joint board.

(3) An applied provision applies to the joint board with all necessary

60T Application of ch 8, pt 6 and ch 10
(1) For applying chapter 8, part 6!7—

(a)

(b)

the joint board’s jurisdiction is taken to have been identified as a
new type 2 business activity; and

the joint board is taken to have resolved to implement
commercialisation of its jurisdiction.

(2) For applying chapter 10'8—

(a)

(b)

the joint board’s jurisdiction is taken to have been identified as a
new type 2 business activity under chapter 8 in the financial year
ending 30 June 2002; and

a reference to a consumer of a service includes a reference to the
following—

(1) Townsville City Council;
(i) Thuringowa City Council;

(iii) an entity under the Local Government Finance Standard
1994, part 11.19

16
17

18
19

Section 228 (Resignation from office as a councillor)

Chapter 8 (National competition reform of significant business activities), part 6
(Commercialisation of significant business activities)

Chapter 10 (Reform of certain water and sewerage services)

Local Government Finance Standard 1994, part 11 (Reform of certain water and
sewerage services)
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PART 6—MISCELLANEOUS

60U Site of public office
(1) The joint board must keep premises for use as its public office.

(2) The public office must be in the joint board’s operational area.

60V Contribution by local governments

(1) Townsville and Thuringowa City Councils must pay to the joint
board’s operating fund the proportion prescribed under a regulation of the
amount required in each financial year for the joint board’s operations.

(2) If a council does not pay the required amount by the date stated in the
regulation—

(a) the unpaid amount bears interest at the rate stated in the
regulation; and

(b) the joint board may recover the unpaid amount and interest as a
debt in a court of competent jurisdiction.

60W Disbursement from operating fund of joint board for purposes
other than its jurisdiction

(1) The joint board may make a disbursement from its operating fund for
any purpose that—

(a) 1is not within its jurisdiction; but
(b) 1is within the jurisdiction of local government.
(2) However, the disbursement may be made only if—

(a) the joint board has, by resolution, decided that the amount of the
disbursement is not required for exercising its jurisdiction; and

(b) the Townsville and Thuringowa City Councils approve the
purpose for which the disbursement is to be made.

(3) The approval may be given for the purpose for disbursements in more
than 1 financial year.

(4) A disbursement for a purpose approved under this section may be
made—



s 60X

100 s 60Z
Local Government Act 1993

(a)
(b)

to the Townsville and Thuringowa Councils for the purpose; or

directly by the joint board for the purpose.

60X Application of certain Acts

(1) The joint board is—

(a) a constructing authority under the Acquisition of Land Act 1967,
and

(b) a public sector entity under the Financial Administration and
Audit Act 1977; and

(c) an agency under the Freedom of Information Act 1992; and

(d) alocal government authority under the Judicial Review Act 1991,
and

(e) anagency under the Ombudsman Act 2001; and

(f) a public sector entity under the Public Sector Ethics Act 1994,
and

(g) a statutory body under the Statutory Bodies Financial
Arrangements Act 1982; and

(h) a public sector entity under the Whistleblowers Protection

Act 1994.

(2) In the application of the Public Sector Ethics Act 1994 in relation to
the joint board, a reference to a public official does not include a reference
to a member.

(3) To remove doubt, it is declared that the joint board is a unit of public
administration under the Crime and Misconduct Act 2001.

60Y No power to make or levy rate

To remove doubt, it is declared that the joint board can not make or levy
a rate on land.

60Z Concurrent employment of local government employees

(1) An employee of the joint board, other than its chief executive

officer—

(a)

may hold more than 1 position under the joint board; and
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(b) may, with the agreement of the joint board and a local
government, be employed by the joint board and the local
government.

(2) The chief executive officer of the joint board may not—
(a) hold more than 1 position under the joint board; or
(b) be employed by a local government.

(3) The chief executive officer of the Townsville or Thuringowa City
Council may hold a position under the joint board.

60ZA Inconsistency between local laws

If there is an inconsistency between a local law made by the Townsville
or Thuringowa City Council (a “council local law”) and a local law made
by the joint board (whether made before or after the council local law), the
joint board’s local law prevails over the council local law to the extent of
the inconsistency.

60ZB Dissolution of Townsville or Thuringowa City Council

(1) This section applies if the Townsville or Thuringowa City Council is
dissolved under section 164 and an administrator appointed.

(2) For section 60M,2° the administrator and 1 further nominee whose
name has been submitted by the administrator to the Minister and approved
by the Minister are taken to be members appointed by the dissolved local
government to the joint board.

20  Section 60M (Appointment)



s 61 102 s 63
Local Government Act 1993

CHAPTER 3—INTERACTION WITH THE STATE

PART 1—REVIEWABLE LOCAL GOVERNMENT
MATTERS

Division 1—Preliminary

61 Application of part to Brisbane City Council
This part applies to the Brisbane City Council.

62 Definitions for pt 1
In this part—

“commission’” means a Local Government Electoral and Boundaries
Review Commission established under section 66.

“local government” does not include a joint local government.

63 Meaning of “owner” of land for pt 1
(1) In this part, an “owner” of land?! includes—
(a) the State—if the land—
(1) 1is State land; or

(i1) 1s to be held as freehold land and is being purchased from
the State under an Act; or

(ii1) is held under a lease from the State; or

(iv) is dedicated as a reserve, or granted in fee simple in trust,
under the Land Act 1994, chapter 3, part 1; or

(v) is held under an occupation permit under an Act, a stock
grazing permit under an Act or a permit prescribed under a
regulation; or

21  This section extends the meaning of “owner”, of land, for this part—see section 3,
definition “owner” and section 4 (Meaning of “owner” of land).
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(vi) is held under a permit to occupy under the Land Act 1994;
or
(vii) is held under a permission to occupy from the chief
executive of the department responsible for the
administration of the Forestry Act 1959; or
(viii)is held under a licence under the Land Act 1994; and
(b) if the land is dedicated as a reserve, or granted in fee simple in

trust, under the Land Act 1994, chapter 3, part 1—the trustees of
the land.

(2) In addition to a person mentioned in subsection (1), a regulation may
prescribe another person to be an owner of land for this part.

64 Meaning of “reviewable local government matter”

(1) The following are “reviewable local government matters”—

(a)

(b)
(c)

(d
(e)
()

€3]

creating a new local government area, including, for example,
creating a new local government area from—

(i) 2 or more local government areas that are abolished; or

(1) a local government area that is abolished and a part of
another local government area; or

(1i1) a part of a local government area that is excluded from the
local government area; or

(iv) apart of the State that is not part of a local government area;
naming a new local government area;

changing the external boundaries of a local government area by
excluding part of the local government area and including the
part in another local government area;

changing the name of a local government area;

including in a local government area a part of the State that is not
part of a local government area;

abolishing a local government area and merging the local
government area with another local government area;

dividing, redividing and abolishing divisions of a local
government area;
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(h) changing the boundaries of divisions of a local government area
by—

(1) excluding part of a division and including the part in another
division of the local government area; or

(i1) creating a new division of the local government area;

(1) assigning and reassigning councillors of a local government to
divisions of its area;

(j) deciding and changing the class of a local government area;
(k) deciding and changing the composition of a local government;

(1) anything else relating to local government declared by regulation
to be a reviewable local government matter.

(2) However, for subsection (1)(d), (i), (j) or (k)—
(a) Brisbane City Council is not a local government; and
(b) the City of Brisbane is not a local government area.

(3) Also, for subsection (1)(a), the City of Brisbane is not a local
government area except to the extent the provision relates to creating a new
local government area from a part excluded from the City of Brisbane.

(4) In addition, for subsection (1)(f), the City of Brisbane is not a local
government area except to the extent the provision relates to the merging of
an abolished local government area with the City of Brisbane.

(5) A reviewable local government matter includes—
(a) any aspect of a matter mentioned in subsection (1); and

(b) a particular proposal about a matter, or an aspect of a matter,
mentioned in subsection (1).

(6) Without limiting subsection (5), naming the electoral wards of the
City of Brisbane is an aspect of the matters mentioned in subsection (1)(g)
and (h).

(7) A reviewable local government matter does not include a matter
relating to—

(a) the creation, naming, abolition or area of a joint local
government; or

(b) the composition of a joint local government.
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(8) A matter (the “relevant matter’) relating to a local government
area, the whole or part of which is in a joint local government’s area, may
be a reviewable local government matter although its implementation
would, apart from subsection (9), affect a matter mentioned in
subsection (7)(a) or (b).

(9) If the relevant matter is a reviewable local government matter,
implementation of the relevant matter does not affect the existence or
extent of a joint local government’s area or the composition of a joint local
government.

(10) In this section—

“local government area” includes a proposed local government area.

65 Meaning of “limited reviewable local government matter”

(1) Changing the external boundaries of a local government area by
excluding part of the local government area and including the part in
another local government area is a “limited reviewable local government
matter” if the local governments for the areas and all owners of land in the
part have agreed to the change.

(2) Also, including in a local government area a part of the State that is
not part of a local government area is a “limited reviewable local
government matter” if the local government for the area and all owners of
land in the part have agreed to the inclusion.

Division 2—Local Government Electoral and Boundaries Review
Commissions

Subdivision 1—Establishment, constitution and functions of
commissions

66 Establishment

There is to be a Local Government Electoral and Boundaries Review
Commission for—

(a) each reference of a reviewable local government matter made to
the commissioner; and
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(b) each application for determination of a limited reviewable local
government matter made to the commissioner.2?

67 Constitution

(1) A commission for a special reference of a reviewable local
government matter is constituted by—

(a) aperson who—

(1) 1s ajudge or former judge of a court of the Commonwealth
or a State or Territory; and

(i1) has been, or was, a judge for at least 3 years; and
(b) the chief executive of a department; and

(c) the commissioner or, if the commissioner directs, the deputy
commissioner.

(2) A commission for a reference of another reviewable local
government matter is constituted by the commissioner or, if the
commissioner directs, the deputy commissioner.

(3) However, if the commissioner considers it appropriate for the
commission under subsection (2) to be partly constituted by review
commissioners, the commission is to be partly constituted by the number of
review commissioners the commissioner considers appropriate for the
reference.

(4) Also, if the Minister has directed in the reference of the matter under
subsection (2) that a minimum number of review commissioners partly
constitute the commission for the reference, the commission is to be partly
constituted by at least that number of review commissioners.

(5) A commission for an application for determination of a limited
reviewable local government matter is constituted by the commissioner or,
if the commissioner directs, the deputy commissioner.

68 Functions

The functions of a commission are, under this part, to—

22 See division 3 (References of, and applications for, reviewable local government
matters), subdivision 1 (References to commissioner by Minister) and subdivision 2
(Applications to commissioner by local governments)
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(a) examine and determine reviewable local government matters;
and

(b) examine, report and make recommendations to the Minister on
implementation issues for reviewable local government matters.

Subdivision 2—Business and meetings of commissions

69 Conduct of business

A commission must conduct its business in the way prescribed under a
regulation or, in the absence of a regulation, may conduct its business as it
considers appropriate.

70 Times and places of meetings

(1) Meetings of an expanded commission are to be held at the times and
places it decides.

(2) However, the chairperson of an expanded commission may at any
time call a meeting by giving the other commission members reasonable
notice of the meeting.

71 Quorum at meetings

Business may be conducted at an expanded commission meeting only if
a majority of commission members are present.

72 Presiding member
At a meeting of an expanded commission—
(a) the chairperson of the commission presides; or

(b) in the absence of the chairperson, the commission member
chosen by the members present as chairperson for the meeting
presides.

73 Voting at meetings

At a meeting of an expanded commission—
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(a) aquestion is to be decided by a majority of commission members
present and voting; and

(b) each member (including the member presiding) has a vote on
each question to be decided and, if the votes are equal, the
member presiding has a casting vote.

74 Disclosure of interests by members of expanded commission
(1) This section applies if a member of an expanded commission—

(a) has a direct or indirect financial interest in an issue being
considered, or about to be considered, at a meeting; or

(b) could reasonably be otherwise regarded as having a conflict of
interest in an issue being considered, or about to be considered,
at a meeting.

(2) The member must disclose to the meeting the member’s interest in
the issue.

(3) The disclosure must be recorded in the commission’s minutes.
(4) Unless the commission otherwise directs the member must not—
(a) be present when the commission considers the issue; and
(b) take part in the commission’s decision about the issue.

(5) The member must not be present when the commission is
considering whether to give a direction under subsection (4).

(6) If there is another member who must, under subsection (2), also
disclose an interest in the issue, the other member must not—

(a) be present when the commission is considering whether to give a
direction under subsection (4); or

(b) take part in making the decision about giving a direction.

(7) If, because of this section, a member is not present at a commission
meeting for considering or deciding the issue, but there would be a quorum
if the member were present, the remaining members present are a quorum
for considering or deciding the issue at the meeting.
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75 Additional provisions for disclosure of interests by commissioner
and deputy commissioner

(1) This section applies if the commissioner or deputy commissioner
constituting a commission established for a reference of a reviewable local
government matter or an application for determination of a limited
reviewable local government matter—

(a) has a direct or indirect financial interest in an issue relating to the
matter; or

(b) could reasonably be otherwise regarded as having a conflict of
interest in an issue relating to the matter.

(2) The member must not take part, or take further part, in any
consideration of the reviewable local government matter.

(3) As soon as practicable after the member becomes aware of the
application of this section to the issue, the member must—

(a) if the member is the commissioner—direct the deputy
commissioner to constitute the commission in the
commissioner’s place; or

(b) if the member is the deputy commissioner—inform the
commissioner.

(4) If subsection (3)(b) applies, the commissioner is to constitute the
commission in the deputy commissioner’s place.

Subdivision 3—Miscellaneous

76 Resignation and removal

(1) A review commissioner who partly constitutes a commission may
resign from the commission by giving a signed notice of resignation to the
commissioner.

(2) The Acts Interpretation Act 1954, section 25(1)(b) (other than
subparagraph (iv)) and (2) to (4) does not apply to the appointment of a
review commissioner to partly constitute a commission.?

23 The Acts Interpretation Act 1954, section 25 deals with incidental powers to a power
of appointment.
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Division 3—References of, and applications for, reviewable local
government matters

Subdivision I—References to commissioner by Minister

77 Minister may refer certain reviewable local government matters
to commissioner

(1) The Minister may refer a reviewable local government matter to the
commissioner.

(2) The reference need not separately identify each reviewable local
government matter dealt with in, or included in, the reference.

(3) The reference may be in general or specific terms or a combination
of general and specific terms.

(4) The reference may specify the reviewable local government matter in
any way, including, for example—

(a) naming the local governments the reference directly affects; or

(b) describing in a suitable way the geographical area to which the
reference relates; or

(c) specifying with reasonable certainty things that are, or are not,
included in the reference.

Examples of suitable ways of describing a geographical area—
1. By reference to real property descriptions.

2. By reference to a map or plan held by an entity, or to a particular entry in a register
kept by an entity, if the map, plan or register is available for inspection by the
public.

By reference to a region of the State that is identifiable with reasonable certainty.
4. By reference to areas of named local governments

5. By reference to a part of the area of a named local government that is identifiable
with reasonable certainty.

(5) The reference may be made contingent on a determination another
commission may make, or proposes to make, on a reference of another
reviewable local government matter.
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78 References of reviewable local government matters to be
tabled etc.

The Minister must—

(a) table a copy of each reference of a reviewable local government
matter in the Legislative Assembly within 7 sitting days after it is
given to the commissioner; and

(b) give a copy of the reference to each local government mentioned
in the reference.

79 Request by commissioner for reference

(1) The commissioner may ask the Minister to refer a reviewable local
government matter to the commissioner.

(2) The request must include reasons for the request.

(3) As soon as practicable after receiving the request, the Minister
must—

(a) refer the matter to the commissioner; or
(b) advise the commissioner that the matter will not be referred.

(4) The Minister must table a copy of the request, and the reference or
advice, in the Legislative Assembly within 7 sitting days after giving the
reference or advice.

Subdivision 2—Applications to commissioner by local governments

80 Limited reviewable local government matters

(1) A local government may apply to the commissioner for
determination of a limited reviewable local government matter.

(2) However, the application may be made only if each local
government that would be affected by the matter if it were implemented
(an ““affected local government”), has, by resolution, decided to make or
support the application.

(3) The application must—
(a) be in the approved form; and

(b) be accompanied by—
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(1) areport by each affected local government showing that the
local government has examined the implementation issues
for the matter; and

(i) each affected local government’s suggestions about the
implementation issues.

(4) The approved form must include—
(a) the relevant agreements mentioned in section 65(1) or (2); and

(b) a certificate by each affected local government that the issues
prescribed under a regulation under section 76 have been taken
into consideration.

Division 4—Procedures for major and minor references of reviewable
local government matters

Subdivision 1—Preliminary

81 References of reviewable local government matters

(1) As soon as practicable after a special reference of a reviewable local
government matter is referred to the commissioner—

(a) the Governor in Council is to appoint the commission members
mentioned in section 67(1)(a) and (b)** to partly constitute a
special commission for the reference; and

(b) if the commissioner decides not to partly constitute the
commission—the commissioner must direct the deputy
commissioner to partly constitute the commission.

(2) As soon as practicable after another reference of a reviewable local
government matter is referred to the commissioner, the commissioner
must—

(a) if the reference is not a major reference, under the definition
“major reference”, paragraph (a) or (b)(i)—declare, by gazette
notice, whether the reference is a major or minor reference; and

(b) decide the constitution of a commission for the reference; and

24 The commission members under section 67(1)(a) and (b) are a judge, or former
judge, with standing of at least 3 years and the chief executive of a department.
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(c) if an expanded commission (other than a special commission) is,
under section 67, to be constituted for the reference—appoint a
review commissioner or commissioners to partly constitute the
commission.

82 Appointment of additional review commissioners

The commissioner may, at any time after a commission (other than a
special commission) is established, appoint a review commissioner, or an
additional review commissioner, to partly constitute the commission.

83 Commissions may declare major references

(1) This section applies if a commission is established for a reference of
a reviewable local government matter the commissioner has declared is a
minor reference.

(2) The commission may, at any time before it makes a final
determination of the matter, declare, by gazette notice, the reference is a
major reference.

(3) To remove any doubt, if a commission makes a declaration under
subsection (2)—

(a) subdivision 2 applies to the reference of the matter; and

(b) the commission continues in existence to determine the matter.

84 Commissions must have regard to prescribed issues

(1) When considering a reviewable local government matter, a
commission must have regard to the issues that may be prescribed under a
regulation.

(2) If the matter relates to the external boundaries of a local government
area, the commission also must have regard to the need to ensure the
provision of efficient and effective local government in the area.

85 Restrictions on determinations for City of Brisbane

(1) A commission must not make a determination of a reviewable local
government matter mentioned in section 64(1)(g) or (h) that would, if
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implemented, result in a change in the number of electoral wards for the
City of Brisbane.?

(2) If the naming of electoral wards of the City of Brisbane is an aspect
of a reviewable local government matter, a commission must not determine
that a name of an electoral ward be a name that is the name of an electoral
district under the Electoral Act 1992.

Subdivision 2—Major references of reviewable local government matters

86 Application of subdivision

This subdivision applies for a reviewable local government matter, the
subject of a major reference, being considered by a commission.

87 Commission may make inquiries

In considering the reviewable local government matter, the commission
may make the inquiries it considers appropriate.2

88 Preliminary procedures for certain references
(1) This section applies if—

(a) the reference of the reviewable local government matter is a
special reference; or

(b) the reference of the reviewable local government matter is a
major reference (other than a special reference) and the
commission declares, by gazette notice, that this section applies
to the reference.

(2) As soon as practicable after the commission’s establishment or the
declaration, the commission must, by public notice, invite suggestions
from persons and entities on the matter.

25  Under the City of Brisbane Act 1924, section 14A, the City of Brisbane is divided
into 26 electoral wards for the election of councillors (other than the mayor).

26  If the commission is an expanded commission established to determine a reviewable
local government matter the subject of a major reference, the commission’s powers
of inquiry include the powers under division 6 (Inquiries by expanded
commissions).



s 88 115 s 88
Local Government Act 1993

(3) The notice must state that suggestions are to be given to the
commission at a stated address in writing within 30 days after the notice is
first published (the “first notice period”’).

(4) As soon as practicable after the first notice period, the commission
must—

(a) ensure copies of all suggestions properly given to it are open to
inspection at the prescribed offices and other stated offices; and

(b) by public notice—
(1) state that copies of the suggestions are open to inspection at
the prescribed offices and other stated offices; and

(11) state that any person or other entity may make written
comment on the suggestions within 21 days after the notice
is first published (the ‘“‘second notice period”); and

(ii1) state the address to which the comments may be sent.
(5) A public notice under subsection (2) or (4) must be published in—
(a) the gazette; and

(b) a newspaper circulating generally in the local government areas
that would be affected by the matter if it were implemented.

(6) As soon as practicable after the second notice period, the
commission must ensure copies of all comments given to it within the
period are open to inspection at the prescribed offices and other stated
offices.

(7) The suggestions and comments properly given to the commission
must be open to inspection until—

(a) if, under section 89, the commission determines that the matter
not be implemented—notification in the gazette of its
determination is given; or

(b) if the commission proposes to determine that the matter be
implemented—the day after the stated day under section 90.

(8) In determining whether the matter should be implemented, the
commission must consider all suggestions and comments properly given
to it.
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89 Determination not to implement matter

(1) If the commission determines that the reviewable local government
matter not be implemented, the commission must prepare a report on the
matter.

(2) The report must state the determination and reasons for it.

90 Public notice of proposed determination to implement matter

(1) If the commission proposes to determine that the reviewable local
government matter be implemented, the commission must give public
notice, by advertisement published at least once in—

(a) the gazette; and

(b) a newspaper circulating generally in the local government areas
that would be affected by the matter if it were implemented.

(2) The notice must state—
(a) the general effect of the proposed determination; and

(b) that particulars of the proposed determination and
recommendations on implementation issues for the matter,
including reasons and any relevant maps, are open to inspection
at the prescribed offices and at other stated offices; and

(c) that submissions about the proposed determination and
recommendations—

(i) may be made, in writing, to the commission at a stated
address; and

(1) must state the grounds of the submission and the facts and
circumstances relied on in support of the grounds; and

(d) a day (the “stated day”’) on or before which the particulars may
be inspected and submissions made.

(3) If the naming of electoral wards of the City of Brisbane is an aspect
of the matter, the notice must also state the proposed names of the electoral
wards.

(4) If the matter is a reviewable local government matter mentioned in
section 64(1)(a) or (f), the notice may also state—
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(a) the area the commission considers should be the affected area for
the matter if a compulsory referendum were to be held for the
matter; and

(b) if the commission considers the affected area should be divided
into voting areas—the areas the commission considers should be
the voting areas of the affected area.

(5) If, in the proposed determination of the matter, the commission
proposes to adopt a margin of allowance under section 286(3) for the quota
of voters for each councillor for a division of a local government, the notice
must also state the margin of allowance to be adopted.

(6) If the commission proposes to make a delayed implementation
determination for the matter, the notice must also state—

(a) the matter is to be implemented on the conclusion of the election,
at the next quadrennial elections, of all councillors for the local
governments affected by the determination to implement the
matter; and

(b) the elections are to be conducted as if the determination were
implemented.

(7) The stated day must be at least 30 days after the later of—
(a) the publication of the advertisement in the gazette; or

(b) the publication, or first publication, of the advertisement in the
newspaper.

(8) The particulars are to be open to inspection until the day after the
stated day.

91 Commission to consider submissions

(1) The commission must consider all submissions properly made about
the proposed determination and recommendations on implementation
issues for the matter.

(2) The commission may amend the proposed determination to take
account of the submissions.

(3) However, the commission may substantially amend the proposed
determination only if the commission gives public notice, under section 90,
of the amended proposed determination and recommendations on
implementation issues for the matter.
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(4) Section 90 and this section apply to the amended proposed
determination as if it were the proposed determination.

92 Holding of referendum

(1) A referendum (a ‘“‘compulsory referendum’”) must be held in
relation to the commission’s proposed determination of the reviewable
local government matter if—

(a) the matter is a reviewable local government matter mentioned in
section 64(1)(a) or (f); and

(b) after considering the submissions, the commission proposes to
make a final determination that the matter be implemented.

(2) Also, the commission may decide that a referendum
(a “non-compulsory referendum’) be held in relation to the
commission’s proposed determination of the reviewable local government
matter if—

(a) the matter is a reviewable local government matter mentioned in
section 64(1)(c) or (e); and

(b) after considering the submissions, the commission proposes to
make a final determination that the matter be implemented; and

(c) the commission considers a referendum should be held for the
matter.

(3) However, the commission may decide to hold a non-compulsory
referendum only after it has consulted with the local governments that
would be affected by the matter if it were implemented.?’

93 Making final determination and preparation of report

(1) The commission must make a final determination of the reviewable
local government matter and prepare a report for the Minister on the matter
as soon as practicable after—

(a) if a referendum is held for the commission’s proposed
determination of the matter—the final result of the referendum
for the matter is notified; or

27  Division 7 applies to the holding of compulsory and non-compulsory referendums.
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(b) if a referendum is not held for the commission’s proposed
determination of the matter—the commission completes its
consideration of submissions properly made about the matter.

(2) If the matter is the subject of a delayed implementation reference and
the commission makes a determination to implement the matter, the
commission—

(a) must determine the matter be implemented on the conclusion of
the election, at the next quadrennial elections, of all councillors
for the local governments affected by the determination to
implement the matter; and

(b) must determine not to implement a reviewable local government
matter mentioned in section 64(1)(g), (h), (i) or (k) for the local
governments or the local governments’ areas.

(3) If the matter is a reviewable local government matter mentioned in
section 64(1)(c) (other than a matter the subject of a delayed
implementation reference) for a local government area that is divided, the
commission may determine the matter be implemented on the conclusion
of the election, at the next quadrennial elections, of all councillors for the
local governments affected by the determination only if—

(a) the commission is satisfied it 1is appropriate to delay
implementing the matter having regard to the delayed
implementation issues for the matter; and

(b) the commission determines not to implement a reviewable local
government matter mentioned in section 64(1)(g), (h), (1) or (k)
for the local governments or the local governments’ areas.

(4) Also, if the matter is a matter mentioned in section 64(1)(c)
(the “first matter’’) and the commission makes a determination to
implement the first matter, the commission may, if it is satisfied it is
appropriate for another reviewable local government matter mentioned in
section 64(1)(g) or (h) included in the reference of the first matter, make a
determination to implement the other matter only so far as the other matter
relates to all of the divisions of a local government area directly affected by
the determination of the first matter.

(5) However, subsection (4) does not apply if the commission makes a
determination of a matter mentioned in section 64(1)(i) or (k) included in
the reference of the first matter.
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(6) For subsection (4), a division of a local government area is directly
affected by the determination of the first matter only if, under the
determination—

(a) the division’s boundaries are to be changed because of the
exclusion of part of the local government area (the “excluded
part”) and including the excluded part in another local
government area; or

(b) the division adjoins the excluded part; or
(c) the division adjoins a division mentioned in paragraph (a) or (b).
(7) The report must—

(a) state the determination and reasons for it and, if applicable,
include recommendations on implementation issues for the
matter; and

(b) include a summary of—
(i) the submissions made to the commission on the matter; and

(i1) if section 8828 applies to the matter—the suggestions and
comments properly given to the commission on the matter;
and

(c) be accompanied by copies of the submissions and, if applicable,
the suggestions and comments.

(8) Also, if a referendum is held for the commission’s proposed
determination of the matter, the report must—

(a) state the final result of the referendum; and

(b) if the referendum is a compulsory referendum and the
referendum question is not approved—be accompanied by a
copy of the commission’s proposed determination and, if
applicable, its recommendations on implementation issues for
the matter and the reasons for them.

(9) If a compulsory referendum has been held for the commission’s
proposed determination of the matter, the commission—

(a) must determine that the matter be implemented if the referendum
question is approved by the affected area for the matter; but

28  Section 88 (Preliminary procedures for certain references)
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(b) must determine that the matter not be implemented if the
referendum question is not approved by the affected area for the
matter.

(10) If a non-compulsory referendum has been held for the
commission’s proposed determination of the matter, the commission may
determine that the matter be implemented regardless of whether the
referendum question is approved by the affected area for the matter.

94 Notification of determination and report to Minister
(1) The commission must—

(a) give notification of its final determination, or its determination
under section 89—

(1) by gazette notice; and

(i1) by advertisement published in a newspaper circulating
generally in the local government areas affected by the
determination; and

(b) give to the Minister a copy of the gazette notice and the
commission’s report on the matter; and

(c) give a copy of the report to the local government affected by the
determination.

(2) The notification must—
(a) contain a summary of the determination; and
(b) state that the commission’s report on the matter is—
(1) open to inspection; and

(i1) available for purchase at the electoral commission’s office at
Brisbane; and

(c) if the commission determines the matter be implemented—state
that the matter is to be implemented by regulation; and

(d) if the commission makes a delayed implementation
determination for the matter—state in general terms the effect of
the determination; and

(e) 1if section 96 applies to the matter—state in general terms the
effect of the section.
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95 Implementation of matter on commission’s report

(1) If the commission determines that the reviewable local government
matter be implemented, the Governor in Council must implement the
matter as soon as practicable after the Minister receives a copy of the
gazette notice and the commission’s report on the matter.

(2) However, if the commission makes a delayed implementation
determination for the matter—

(a) the Governor in Council must implement the matter to
commence on the conclusion of the election, at the next
quadrennial elections, of all councillors for the local
governments affected by the determination; and

(b) a regulation implementing the matter must provide for the
conduct of the next quadrennial elections of the local
governments as if the matter were implemented.

(3) If a regulation is made to implement the matter and the regulation is
to commence on a later day fixed in it, for subsection (1), the matter must
not be taken not to have been implemented as soon as practicable merely
because of the later commencement.

Examples of subsection (3)—

1. Because of the holding of quadrennial elections under this Act, or fresh elections
under the regulation, the regulation may commence after its notification.

2. Because of financial implications, the regulation may commence at the start of a
financial year

(4) Subsection (1) has effect subject to section 158.2

96 Implementation of matter at request of Legislative Assembly
(1) This section applies if—

(a) a compulsory referendum has been held for the commission’s
proposed determination of the reviewable local government
matter; and

(b) the commission determines that the matter not be implemented
because the referendum question was not approved by the
affected area for the matter.

29  Section 158 (Requirement before implementation)
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(2) Within 7 sitting days after the Minister tables the commission’s
report on the matter, the Legislative Assembly may resolve that the
Governor in Council be asked to make a regulation implementing the
matter.

(3) If the Legislative Assembly resolves that the Governor in Council be
asked to implement the matter, the Governor in Council must implement
the matter as soon as practicable after the resolution is passed.

(4) If a regulation is made to implement the matter and the regulation is
to commence on a later day fixed in it, for subsection (3), the matter must
not be taken not to have been implemented as soon as practicable merely
because of the later commencement.

Examples of subsection (4)—

1. Because of the holding of quadrennial elections under this Act, or fresh elections
under the regulation, the regulation may commence after its notification.

2. Because of financial implications, the regulation may commence at the start of a
financial year.

Subdivision 3—Minor references of reviewable local government matters

97 Application of subdivision

This subdivision applies for a reviewable local government matter, the
subject of a minor reference, being considered by a commission.

98 Commission may make inquiries

In considering the reviewable local government matter, the commission
may make the inquiries it considers appropriate.

99 Determination not to implement matter

(1) If after considering the reviewable local government matter, the
commission determines that the reviewable local government matter not be
implemented, the commission must prepare a report on the matter.

(2) The report must state the determination and reasons for it.
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100 Notice of proposed determination to implement matter
and recommendations

(1) If the commission proposes to determine that the reviewable local
government matter be implemented, the commission—

(a) must give written notice to—

(1) each local government that would be affected by the matter
if it were implemented; and

(i) if the matter is a reviewable local government matter
mentioned in section 64(1)(c) or (e)—each owner of land in
the part the subject of the matter; and

(b) may give written notice to anyone else the commission considers
would be directly affected by the matter if it were implemented.

(2) The notice must state—
(a) the general effect of the proposed determination; and

(b) that particulars of the proposed determination and
recommendations on implementation issues for the matter,
including reasons and any relevant maps, are open to inspection;
and

(c) that submissions about the proposed determination and
recommendations—

(i) may be made, in writing, to the commission at a stated
address; and

(11) must state the grounds of the submission and the facts and
circumstances relied on in support of the grounds; and

(d) a day (the “stated day”’) on or before which the particulars may
be inspected and submissions made.

(3) If, in the proposed determination of the matter, the commission
proposes to adopt a margin of allowance under section 286(3) for the quota
of voters for each councillor for a division of a local government, the notice
must also state the margin of allowance to be adopted.

(4) If the commission proposes to make a delayed implementation
determination for the matter, the notice must also state—

(a) the matter is to be implemented on the conclusion of the election,
at the next quadrennial elections, of all councillors for the local
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governments affected by the determination to implement the
matter; and

(b) the elections are to be conducted as if the determination were
implemented.

(5) The stated day must be at least 30 days after the particulars
mentioned in subsection (2)(b) are first open to inspection at the electoral
commission’s office at Brisbane.

(6) The notice given to the local governments must be accompanied by a
copy of the particulars mentioned in subsection (2)(b).

(7) The particulars are to be open to inspection until the day after the
stated day.

101 Commission to consider submissions

(1) The commission must consider all submissions properly made about
the proposed determination and recommendations on implementation
issues for the reviewable local government matter.

(2) The commission may amend the proposed determination to take
account of the submissions.

(3) However, the commission may substantially amend the proposed
determination only if the commission gives notice, under section 100, of
the amended proposed determination and recommendations on
implementation issues for the matter.

(4) Section 100 and this section apply to the amended proposed
determination as if it were the proposed determination.

102 Making final determination and preparation of report

(1) As soon as practicable after completing its consideration of the
submissions, the commission must make a final determination of the
matter, and prepare a report for the Minister on the reviewable local
government matter.

(2) If the matter is the subject of a delayed implementation reference and
the commission makes a determination to implement the matter, the
commission—

(a) must determine the matter be implemented on the conclusion of
the election, at the next quadrennial elections, of all councillors
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for the local governments affected by the determination to
implement the matter; and

(b) must determine not to implement a reviewable local government
matter mentioned in section 64(1)(g), (h), (i) or (k) for the local
governments or the local governments’ areas.

(3) If the matter is a reviewable local government matter mentioned in
section 64(1)(c) (other than a matter the subject of a delayed
implementation reference) for a local government area that is divided, the
commission may determine the matter be implemented on the conclusion
of the election, at the next quadrennial elections, of all councillors for the
local governments affected by the determination only if—

(a) the commission is satisfied it 1is appropriate to delay
implementing the matter having regard to the delayed
implementation issues for the matter; and

(b) the commission determines not to implement a reviewable local
government matter mentioned in section 64(1)(g), (h), (1) or (k)
for the local governments or the local governments’ areas.

(4) Also, if the matter is a matter mentioned in section 64(1)(c)
(the “first matter”) and the commission makes a determination to
implement the first matter, the commission may, if it is satisfied it is
appropriate for another reviewable local government matter mentioned in
section 64(1)(g) or (h) included in the reference of the first matter, make a
determination to implement the other matter only so far as the other matter
relates to all of the divisions of a local government area directly affected by
the determination of the first matter.

(5) However, subsection (4) does not apply if the commission makes a
determination of a matter mentioned in section 64(1)(i) or (k) included in
the reference of the first matter.

(6) For subsection (4), a division of a local government area is directly
affected by the determination of the first matter only if, under the
determination—

(a) the division’s boundaries are to be changed because of the
exclusion of part of the local government area (the ‘“‘excluded
part”) and including the excluded part in another local
government area; or

(b) the division adjoins the excluded part; or

(c) the division adjoins a division mentioned in paragraph (a) or (b).
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(7) The report must—

(a) state the determination and reasons for it and, if applicable,
include recommendations on implementation issues for the
matter; and

(b) include a summary of the submissions made to the commission
on the matter; and

(c) be accompanied by copies of the submissions.

103 Notification of determination and report to Minister
(1) The commission must—

(a) give notification of its final determination, or its determination
under section 99—

(1) by gazette notice; and

(i1) by advertisement published in a newspaper circulating
generally in the local government areas affected by the
determination; and

(b) give to the Minister a copy of the gazette notice and the
commission’s report on the matter; and

(c) give a copy of the report to the local governments affected by the
determination.

(2) The notification must—
(a) contain a summary of the determination; and
(b) state that the commission’s report on the matter is—
(1) open to inspection; and

(i1) available for purchase at the electoral commission’s office at
Brisbane; and

(c) if the commission determines the matter be implemented—state
that the matter is to be implemented by regulation; and

(d) if the commission makes a delayed implementation
determination for the matter—state in general terms the effect of
the determination.
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104 Implementation of matter

(1) If the commission determines that the reviewable local government
matter be implemented, the Governor in Council must implement the
matter as soon as practicable after the Minister receives a copy of the
gazette notice and the commission’s report on the matter.

(2) However, if the commission makes a delayed implementation
determination for the matter—

(a) the Governor in Council must implement the matter to
commence on the conclusion of the election, at the next
quadrennial elections, of all councillors for the local
governments affected by the determination; and

(b) a regulation implementing the matter must provide for the
conduct of the next quadrennial elections of the local
governments as if the matter were implemented.

(3) If a regulation is made to implement the matter and the regulation is
to commence on a later day fixed in it, for subsection (1), the matter must
not be taken not to have been implemented as soon as practicable merely
because of the later commencement.

Examples of subsection (3)—

1. Because of the holding of quadrennial elections under this Act, the regulation may
commence after its notification.

2. Because of financial implications, the regulation may commence at the start of a
financial year.

(4) Subsection (1) has effect subject to section 158.30

Division 5—Limited reviewable local government matters

105 Application of division

(1) This division applies for an application properly made for a
determination of a limited reviewable local government matter.

(2) The application is to be dealt with by a commission determining
whether the matter should be implemented.

30  Section 158 (Requirement before implementation)
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(3) The commission must determine the application even if the matter is,
at any time, the subject of a reference of a reviewable local government
matter.

106 Commission may make inquiries

In considering the limited reviewable local government matter, the
commission may make the inquiries it considers appropriate.

107 Commission must have regard to prescribed issues

(1) When considering the limited reviewable local government matter,
the commission must have regard to the issues that may be prescribed
under a regulation.

(2) If the matter relates to the external boundaries of a local government
area, the commission also must have regard to the need to ensure the
provision of efficient and effective local government in the area.

108 Restriction on determination to implement matter

(1) This section applies if a local government that would be affected by
the limited reviewable local government matter if it were implemented is
divided.

(2) The commission must make a determination not to implement the
matter if its implementation would result in the margin of allowance
mentioned in section 286(2) for a quota for a local government’s area being
departed from.3!

109 Action after determination to implement matter

(1) This section applies if the commission determines that the limited
reviewable local government matter be implemented.

(2) The commission must—
(a) prepare a report for the Minister on the matter; and

(b) give notification of its determination—

31  See chapter 5 (Local government elections), part 5 (Division of local government
areas).
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(i) by gazette notice; and

(i) by advertisement published in a newspaper circulating
generally in the local government areas that will be affected
by the implementation of the matter; and

(c) give to the Minister a copy of the gazette notice and the
commission’s report on the matter; and

(d) give a copy of the report to the local governments affected by the
determination.

(3) The report must state the determination and reasons for it, and
include recommendations on implementation issues for the matter.

(4) The notification must—
(a) contain a summary of the determination; and
(b) state that the commission’s report on the matter is—
(1) open to inspection; and

(i1) available for purchase at the electoral commission’s office at
Brisbane; and

(c) state that the determination is to be implemented by regulation.

110 Action after determination not to implement matter

(1) This section applies if the commission determines that the limited
reviewable local government matter not be implemented.

(2) The commission must—
(a) prepare a report for the Minister on the matter; and

(b) give written notice of its determination to the landowners whose
agreements accompanied the application for the determination of
the matter; and

(c) give to the Minister a copy of the commission’s report on the
matter; and

(d) give a copy of the report to the local governments whose
agreements accompanied the application for determination of the
matter.

(3) The report must state the determination and reasons for it.

(4) The notice must state that the commission’s report on the matter is—



s111 131 s113
Local Government Act 1993

(a) open to inspection; and

(b) available for purchase at the electoral commission’s office at
Brisbane.

111 Implementation of matter

(1) If the commission determines that the limited reviewable local
government matter be implemented, the Governor in Council must
implement the matter as soon as practicable after the Minister receives a
copy of the commission’s report on the matter.

(2) If a regulation is made to implement the matter and the regulation is
to commence on a later day fixed in it, for subsection (1), the matter must
not be taken not to have been implemented as soon as practicable merely
because of the later commencement.

Examples of subsection (2)—

1. Because of the holding of quadrennial elections under this Act, the regulation may
commence after its notification.

2. Because of financial implications, the regulation may commence at the start of a
financial year.

(3) Subsection (1) has effect subject to section 158.32

Division 6—Inquiries by expanded commissions

Subdivision 1—General

112 Expanded commission may decide to hold inquiry for certain
matters

In considering a reviewable local government matter the subject of a
major reference, an expanded commission may decide to hold an inquiry
under this division.

113 Notice of decision to hold inquiry

Before starting the inquiry, the commission must—

32 Section 158 (Requirement before implementation)
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(a) publish in a newspaper circulating in the areas of the local
governments concerned a notice outlining the processes to be
followed in the inquiry; and

(b) give a copy of the notice to the local governments.
Subdivision 2—Conduct of inquiries

114 Presiding member

The chairperson presides at the inquiry.

115 Commission’s duties on inquiry
When conducting an inquiry, the commission—
(a) must observe natural justice; and

(b) must act as quickly, and with as little formality and technicality,
as is consistent with a fair and proper consideration of the issues.

116 Commission may decide procedures
(1) The commission—
(a) 1is not bound by the rules of evidence; and

(b) may inform itself in any way the commission considers
appropriate; and

(c) may decide the procedures to be followed at an inquiry.

(2) However, the commission must comply with this subdivision and
any procedural rules prescribed by regulation.

117 Public may attend

The commission must allow members of the public to attend an inquiry.

118 Commission’s powers on inquiry

(1) In conducting an inquiry, the commission may—
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(a) act in the absence of a person who has been given reasonable
notice; and

(b) receive evidence on oath or affirmation or by statutory
declaration; and

(c) adjourn the inquiry; and
(d) permit a document to be amended; and

(e) disregard any defect, error, omission or insufficiency in a
document; and

(f) permit or refuse to permit a person (including a legal practitioner
enrolled in Queensland or elsewhere) to represent someone else
at the inquiry.

(2) A commission member may administer an oath or affirmation to a
person appearing as a witness before the inquiry.

119 Notice to witness

(1) The commission may, by written notice given to a person, require the
person to attend an inquiry at a specified time and place to give evidence or
produce specified documents.

(2) A person who is given a notice must—
(a) attend as required by the notice; and

(b) continue to attend as required by the commission until excused
from further attendance.

Maximum penalty—35 penalty units.

(3) A person required to appear as a witness before an inquiry is entitled
to the witness fees prescribed by regulation or, if no witness fees are
prescribed, the reasonable witness fees decided by the commission.

120 Duty of witness at inquiry
(1) A person appearing as a witness at an inquiry must not—

(a) fail to take an oath or make an affirmation when required by the
commission; or

(b) fail, without reasonable excuse, to answer a question the person
is required to answer by the commission; or
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(c) fail, without reasonable excuse, to produce a document the
person is required to produce by a notice under section 119(1).

Maximum penalty—35 penalty units.

(2) It is a reasonable excuse for a person to fail to answer a question or
produce a document if answering the question or producing the document
might tend to incriminate the person.

121 Contempt
A person must not—
(a) 1insult the commission or a commission member in an inquiry; or
(b) deliberately interrupt an inquiry; or

(c) create or continue, or join in creating or continuing, a disturbance
in or near a place where the commission is conducting an
inquiry; or

(d) do anything that would be a contempt of court if the commission
were a judge acting judicially.

Maximum penalty—>50 penalty units.

122 Change of commission members

The inquiry is not affected by a change in the commission members.

Division 7—Referendums

Subdivision I—Preliminary

123 Application of div 7

This division applies to a compulsory or non-compulsory referendum to
be held in relation to a commission’s proposed determination of a
reviewable local government matter.
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124 “Approving” or “opposing’’ referendum question

(1) This section applies for deciding whether the referendum question
for the proposed determination of the reviewable local government matter
is approved.

(2) A person ““approves” the referendum question if the person answers
the question in the affirmative.

(3) If the affected area for the reviewable local government matter is not
divided into voting areas, the affected area ‘‘approves” the referendum
question for the matter if the affected electors for the affected area who
vote to approve the question are greater in number than the affected
electors who vote to oppose the question.

(4) If the affected area is divided into voting areas—

(a) a voting area ‘“approves” the referendum question if the affected
electors for the voting area who vote to approve the question are
greater in number than the affected electors who vote to oppose
the question; and

(b) the affected area ‘“‘approves” the referendum question if each
voting area approves the question.

(5) A person “opposes” the referendum question if the person answers
the question in the negative.

Subdivision 2—Holding referendums

125 Wording of referendum question

The precise wording for the referendum question must be set under a
regulation.

126 Appointment and role of returning officers for referendum

(1) The commissioner must appoint a returning officer and an assistant
returning officer for the referendum.

(2) As soon as practicable after making an appointment, the
commissioner must, by gazette notice, advise of the appointment.

(3) The returning officer and the assistant returning officer are each
entitled to the fees and allowances decided by the commissioner.
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(4) The returning officer must conduct the referendum.

(5) If, for any reason, the returning officer can not perform the functions
of office, the assistant returning officer must act as the returning officer.

(6) The returning officer for the referendum must have a public office
for the referendum.

(7) The local governments for the affected area must give the returning
officer all reasonable assistance the returning officer asks for in conducting
the referendum.

127 Referendum day

(1) The day for holding the referendum for the commission’s proposed
determination of the reviewable local government matter
(the “referendum day’’) must be a Saturday.

(2) The returning officer must fix the referendum day.

(3) However, the Governor in Council may, by gazette notice, fix as the
referendum day a day that is later than the day previously fixed by the
returning officer as the referendum day.

(4) If a gazette notice is published under subsection (3), the returning
officer must publish a notice giving necessary directions to affected
electors about the procedures to be followed.

(5) The returning officer’s notice must be published in a newspaper
circulating generally in the affected area.

128 Notice of referendum day and other information

(1) The returning officer for the referendum must publish a notice
(the “referendum notice”)—

(a) stating the referendum day for the referendum; and

(b) stating the referendum roll cut off day fixed by the returning
officer; and

(c) advising whether, and if so to what extent, the referendum is to
be conducted by postal ballot; and

(d) giving a brief explanation about—
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(1) the question for the referendum; and
(i1)) who is an affected elector; and

(e) giving notice of the address and telephone number of the
returning officer’s public office.

(2) The referendum notice must be published in a newspaper circulating
generally in the affected area.

(3) The returning officer may also publish the referendum notice in other
ways the returning officer considers appropriate.

(4) The referendum notice must also be displayed in a conspicuous
position at the returning officer’s public office from as soon as practicable
after the referendum notice is first published in a newspaper until 6 p.m. on
the referendum day.

(5) The returning officer may also display a copy of the referendum
notice at other places the returning officer considers appropriate.

(6) The referendum notice may be published before the making or
commencement of the regulation setting the precise wording for the
question for the referendum.

(7) To the extent the referendum is not conducted by postal ballot, the
referendum notice must state—

(a) the location of ordinary polling booths to be used for the
referendum; and

(b) that the ordinary voting hours are from 8 a.m. and 6 p.m.

(8) The referendum roll cut off day must be at least 5 days, but not more
than 7 days, after the referendum notice is first published in a newspaper.

129 Voters rolls

(1) As soon as practicable after the referendum roll cut off day, the
returning officer must compile a voters roll for—

(a) the affected area for the reviewable local government matter; or

(b) if the affected area for the reviewable local government matter is
divided into voting areas—each voting area.

(2) A voters roll must consist of persons who, on the referendum roll cut
off day, are electors under the Electoral Act 1992 and are enrolled on an
electoral roll for an electoral district, or part of an electoral district,
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included in the affected area or, if subsection (1)(b) applies, the voting area
concerned.

(3) A voters roll—

(a) must be in the form of the electoral roll used for elections of the
Legislative Assembly; and

(b) must not include an elector’s address that, under the Electoral
Act 1992, is excluded from the publicly available part of an
electoral roll.

130 Voters roll to be open to inspection and purchase

(1) A voters roll is open to inspection until the final result of the
referendum for the matter is notified.

(2) The returning officer must sell a copy of a voters roll to anyone who
asks to buy it.

(3) The price of a voters roll must be no more than the cost of making a
copy of the roll and, if the copy is posted to the purchaser, the postage cost.

131 Explanatory statement

The commission for the reviewable local government matter must
prepare a statement (the “explanatory statement’) about the advantages
and disadvantages of the proposed determination that, in the commission’s
opinion, should be taken into account by an affected elector voting in the
referendum.

132 Commission may request information from local government

(1) The commission for the reviewable local government matter may, by
written notice, request a local government to give the commission, in
writing, information the commission reasonably needs from the local
government for the preparation of an explanatory statement.

(2) The request must specify a reasonable time within which the
information must be given to the commission.

(3) The local government must comply with the request.
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133 Giving statements to affected electors and display of statements
and proposed determination

(1) The returning officer must give the explanatory statement for the
referendum to each affected elector on the voters roll for the affected area
or, if the affected area is divided into voting areas, a voting area.

(2) The statement must be given to the affected elector at a reasonable
time before the referendum day.

(3) If the referendum is to be conducted by postal ballot for all or part of
the affected area, the explanatory statement may be given to an affected
elector when the elector is given the ballot paper for the referendum.

(4) An affected elector, other than an affected elector to whom the
returning officer has given an explanatory statement, must be given a copy
of the statement if the elector asks for it.

(5) The returning officer must display a copy of the explanatory
statement and the commission’s proposed determination of the matter—

(a) 1in a prominent place in the returning officer’s public office; and

(b) at other places the returning officer considers appropriate.

134 Local government views on referendum

The provisions of this division do not prevent a local government that
considers that it will be affected by the proposed determination of the
commission about the reviewable local government matter to which the
referendum relates from informing affected electors of its views about the
referendum question.

135 Compulsory voting

Voting at the referendum is compulsory, and each affected elector for the
affected area for the reviewable local government matter, or a voting area in
the affected area, is entitled to only 1 vote.

136 Conduct of referendum

(1) Chapter 5, part 6 applies (with any necessary changes and any
additional changes specified in subsection (8) or changes prescribed under
a regulation) to the referendum as if the referendum were an election.
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(2) Without limiting subsection (1), the necessary changes mentioned in
subsection (1) include the non-application of provisions of chapter 5, part 6
to the extent that their application is inappropriate or unnecessary.

(3) The application of provisions of chapter 5, part 6 is unnecessary to
the extent that the provisions have particular reference to candidates.

(4) Without limiting subsections (2) and (3)—

(a)
(b)
(©)
(d)

(e
()
(2)
(h)

o)
@
(k)
)

section 291 has no application; and
chapter 5, part 6, divisions 3 and 11 have no application; and
chapter 5, part 6, division 4, has no application; and

section 325(2)(d) to (f), (3) and (4) does not apply to the ballot
paper to be used for the referendum; and

section 326 has no application; and
section 327 has no application; and
sections 357 and 358 have no application; and

in sections 366(1) and 367, the reference to a candidate, but not
the reference to a scrutineer, may be ignored; and

sections 368 and 369 have no application; and
section 371(1)(b) has no application; and
section 385(1)(b) has no application; and

in section 407(2), the reference to a candidate or nominee as a
candidate for election may be ignored, but not the reference to
the returning officer.

(5) Necessary changes also include the following changes having
general operation—

(a)

(b)

(©

a reference to chapter 5, part 6 is a reference to that part as
applied under this section, and is also taken to include a reference
to the other provisions of this division;

a reference to the returning officer is a reference to the returning
officer for the referendum;

a reference to an assistant returning officer is a reference to the
assistant returning officer for the referendum;
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(d)

(e)

®

€]

(h)
)
G
)

)

(m)

a reference to an elector is a reference to an affected elector for
the affected area or, if the affected area is divided into voting
areas, each voting area in relation to the referendum;

a reference to a scrutineer for a candidate is a reference to a
scrutineer for the referendum;

a reference to the voters roll is a reference to the voters roll
compiled under this division for the affected area or, if the
affected area is divided into voting areas, each voting area;

a reference to the local government area, or a division of the local
government area, is, for the referendum, a reference to—

(1) the affected area; or
(i) avoting area of the affected area;

a reference to the local government’s public office is a reference
to the public office of the returning officer for the referendum;

a reference to the poll for the election is a reference to the poll for
the referendum;

areference to polling day is a reference to the referendum day for
the referendum;

a reference to the notice under section 311 is a reference to the
referendum notice for the referendum;

a reference to the election period is a reference to the period—

(i) starting on the day the referendum notice for the referendum
is first published; and

(i1) ending at 6 p.m. on the referendum day for the referendum;

a reference to an electoral officer for an election is a reference to
an electoral officer for the referendum.

(6) Necessary changes also include the following changes having more
specific operation—

(a)

(b)

for applying sections 321(6), 340(5)and 365(1), the returning
officer for the referendum, instead of advising candidates, must
advise the persons and groups who have appointed scrutineers
for the referendum;

for applying sections 336(10)(b), 341(2)(c), 348(3)(c) and 351, a
reference to division 11 is a reference to the provisions of this
division about the marking of a ballot paper;
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(©

(d)

(e)

®

(@

(h)

)

G

k)

for applying section 341(2)(a), a reference to stating the names of
candidates is a reference to reading out the referendum question;

for applying sections 363(1)(c)(ii)) and (iii)) and 366(3)(b)
and (4)(c), the returning officer for the referendum must—

(1) count the number of votes approving the referendum
question marked on all formal ballot papers, and keep the
ballot papers in a separate parcel; and

(i) count the number of votes opposing the referendum
question marked on all formal ballot papers, and keep the
ballot papers in a separate parcel;

for applying section 363(1)(d)(i), the written statement must set
out, in words and numerals, the number of votes approving the
referendum question and the number of votes opposing the
referendum question;

for applying section 366(2), the returning officer for the
referendum must ascertain the number of votes approving the
referendum question and the number of votes opposing the
referendum question;

for applying section 366(3) and (4)), the returning officer for the
referendum must count the number of votes approving the
referendum question and the number of votes opposing the
referendum question;

for applying section 366(5), the returning officer for the
referendum must add together the number of votes counted as
approving the referendum question and the number of votes
counted as opposing the referendum question;

for applying section 367(2), the reference to a vote for a
particular candidate is a reference to whether the vote is a vote
approving or opposing the referendum question, and the
reference to the name of the candidate for whom a vote is
counted is a reference to whether the vote is counted as a vote
approving or opposing the referendum question;

for applying section 372, the reference to each candidate is a
reference to the commission;

the result the returning officer must give under section 372 as
applied under this division is—

(1) if the affected area is divided into voting areas—
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)

(m)

(n)

(o)

(p)

@

(r)

(A) for each voting area of the affected area—how the
voting area voted on the referendum question,
including whether the voting area has approved the
referendum question; and

(B) for the affected area—whether the affected area has
approved the referendum question; or

(i1) if the affected area is not divided into voting areas—whether
the affected area has approved the referendum question;

for applying sections 373, 374(1) and (3)(b), 375, 376 and 377,
the reference to the local government is a reference to the local
government for the local government area, or part of a local
government area, for which a person listed as having failed to
vote is enrolled;

for applying section 378, the reference to the local government’s
chief executive officer is a reference to the returning officer for
the referendum;

for applying sections 379 and 380, a reference to the local
government’s chief executive officer is a reference to the
commissioner, but section 379(4) has no application at all;

for applying section 381, the reference to the local government is
a reference to the commissioner;

for applying section 385(1)(c), the reference to support of, or
opposition to, a candidate or a political party is a reference to
approval of, or opposition to, the referendum question;

sections 391 and 404 are about how a person votes at the
referendum, rather than the candidate for whom a person votes;

for applying section 407, the reference in section 407(1)(b) to
chapter 5 is a reference to chapter 5, part 6 as applied under this
division, and is also taken to include a reference to the other
provisions of this division.

(7) To avoid any doubt, sections 359 and 360 have application.

(8) The following additional changes are specified—

(a)

for applying section 363A(2) or 364(2), the returning officer
need not wait until after 8 a.m. on the day before the referendum
day or the referendum day to start the preliminary processing of
declaration votes under that section, but may start at any time
before the referendum day;
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(b) for applying section 407, an application to the Supreme Court
may additionally be made by—

(i) alocal government; or

(i) an individual or group of individuals reasonably identified
in the community, in the court’s opinion, as supporting or
opposing the referendum question.

(9) Subsections (2) to (8) do not limit by implication the changes that
may be prescribed under a regulation.

Subdivision 3—Replacement provisions

137 Preliminary

A provision of chapter 5, part 6 has no application to the extent it is
inconsistent with the replacement provisions in this subdivision.

138 Direction that poll be conducted by postal ballot

(1) The Governor in Council may, by gazette notice, direct that the poll
for the referendum for the commission’s proposed determination of the
reviewable local government matter be conducted by postal ballot.

(2) The direction may be given for—
(a) all of the affected area; or
(b) a part of the affected area marked on a map.

(3) The map is open to inspection at the place stated in the gazette
notice.

139 Ballot papers

If the affected area for the reviewable local government matter is divided
into voting areas, a different coloured ballot paper must be used for each
voting area.
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140 Mode of voting

(1) If an affected elector wishes to vote to approve the referendum
question, the elector must place a tick in the square opposite the word
‘YES’ on the ballot paper.

(2) If an affected elector wishes to vote to oppose the referendum
question, the elector must place a tick in the square opposite the word ‘NO’
on the ballot paper.

(3) An affected elector is taken to have marked a ballot paper in the way
mentioned in subsection (1) if the elector—

(a) writes the word ‘YES’ in the square opposite the word ‘YES’ on
the ballot paper; or

(b) otherwise marks the ballot paper in a way clearly showing that
the voter approves of the referendum question.

(4) An affected elector is taken to have marked a ballot paper in the way
mentioned in subsection (2) if the elector—

(a) writes the word ‘NO’ in the square opposite the word ‘NO’ on
the ballot paper; or

(b) otherwise marks the ballot paper in a way clearly showing that
the voter opposes the referendum question.

(5) For the application of section 325(2)(a),** the approved form of
ballot paper must allow for the method of voting stated in this section.

141 Effect of ballot paper

For a ballot paper to have effect as a vote of an affected elector in the
referendum—

(a) the ballot paper must be completed in the way stated in this
subdivision; and

(b) the ballot paper must not contain any writing or mark (other than
a mark authorised under this division) by which the elector can,
in the returning officer’s opinion, be identified; and

(c) the ballot paper must have been put in a ballot box; and

33 Section 325 (Requirements of ballot papers)
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(d) for a ballot paper put in a declaration envelope as required under
section 35134 as applied under this division—

@
(ii)

(iii)

section 351(1) must have been complied with; and

if the elector is an elector mentioned in section 343 or 34435
or an applicant who is given an approved declaration form
under section 347(4) or an elector who is given an approved
declaration form under section 349(2),3¢ and the declaration
on the envelope is witnessed by a person other than an
issuing officer—the signature of the person making the
declaration must correspond to the signature of the relevant
applicant under section 347, or the relevant elector under
section 349; and

if the declaration envelope is posted to the returning officer
for the referendum—it must be received by the returning
officer within 10 days after the referendum day.

142 Scrutineers

(1) For the appointment of scrutineers for the referendum, a reference in
section 330, 331 or 33337 to a candidate for election is a reference to—

(a) alocal government for the affected area for the reviewable local
government matter; or

(b)

an individual or group of individuals reasonably identified in the
community, in the returning officer’s opinion, as supporting or
opposing the referendum question.

(2) An individual mentioned may appoint himself or herself as a
scrutineer, and a group of individuals may appoint 1 or more of the group
as a scrutineer or as scrutineers.

(3) For appointing a scrutineer for a group, the appointment may be
made on the group’s behalf by any of its members.

34 Section 351 (Casting a declaration vote by post)

35  Section 343 (Who may cast a declaration vote) or 344 (Who must cast a declaration
vote in ordinary elections)

36 Section 349 (Distribution of ballot papers to electors for postal ballot election)

37  Section 330 (Candidates’ entitlement to scrutineers), 331 (Appointment of
scrutineers) or 333 (Powers of scrutineers)
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(4) The returning officer may reject an appointment if the returning
officer reasonably believes that if more scrutineers are appointed, the
efficiency of the conduct of the referendum may be adversely affected.

(5) The returning officer may direct 1 or more scrutineers to leave a
place if the returning officer reasonably believes that the number of
scrutineers at the place may adversely affect the efficiency of the conduct
of the referendum.

(6) A scrutineer must comply with a direction given under
subsection (5).

Maximum penalty for subsection (6)—10 penalty units.

Subdivision 4—Miscellaneous

143 Referendum cost

(1) The cost of conducting the referendum, including the fees and
allowances to which the returning officer and assistant returning officer for
the referendum are entitled, must be paid by the local governments
prescribed under a regulation for the referendum in the way stated in the
regulation.

(2) An amount required for the cost may, without resolution of a local
government, be spent by it whether or not the disbursement is provided for
in its budget.

(3) An amount may be paid only if the returning officer for the
referendum has presented an account to the local government’s chief
executive officer.

144 Proof of voters roll

In a proceeding, a document purporting to be a copy of a voters roll for
an affected area, or a voting area of an affected area, and to be certified by
the returning officer for the referendum, is evidence of the roll and the
matters contained in the roll.



s 145 148 s 146
Local Government Act 1993

Division 8—Provisions about commission members
Subdivision I—Commissioner and deputy commissioner

145 Commissioner may direct deputy commissioner to perform
commissioner’s functions

(1) This section applies if the commissioner—
(a) constitutes, or partly constitutes, a commission; and

(b) is unable, for any reason, to perform the functions of the
commission or a commission member.

(2) For the purpose of the commission performing a function or
exercising a power, the commissioner may direct the deputy commissioner
to act in the place of the commissioner.

(3) Anything done by the deputy commissioner in the place of the
commissioner is taken to have been done by the commissioner as
constituting the commission or as a commission member.

Subdivision 2—Appointment, and duration of appointment, of review
commissioners

146 Appointment

(1) The Governor in Council is to appoint qualified individuals as review
commissioners.

(2) The Governor in Council may appoint the number of review
commissioners the Governor in Council considers necessary.

(3) An initial appointment as a review commissioner may be made only
if the Minister has consulted with the Local Government Association about
it.

(4) A person is qualified for appointment as a review commissioner only
if the person—

(a) has extensive knowledge and experience in local government,
public administration, law, public finance or community affairs;
or
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(b) has other qualifications and experience the Governor in Council
considers appropriate.

(5) A person is not qualified for appointment as a review commissioner
if the person—

(a) 1is a member of an Australian Parliament; or

(b) is a nominee for election as a member of an Australian
Parliament; or

(c) 1is a councillor; or
(d) 1is a nominee for election as a councillor; or
(e) accepts appointment as a councillor; or

(f) 1is a member of a political party.

147 Duration of appointment

A review commissioner may be appointed for a term not longer than
3 years.

Subdivision 3—Terms of appointment, resignation and termination of
appointment of certain commission members

148 Definition for sdiv 3
In this subdivision—

“commissioner” means a review commissioner or the chairperson of a
special commission.38

149 Terms of appointment

(1) A commissioner is entitled to be paid the remuneration and
allowances the Governor in Council may decide.

(2) A commissioner holds office on the terms, not provided in this Act,
the Governor in Council decides.

38  The chairperson of a special commission is appointed by the Governor in Council
under section 81(1)(a).
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150 Resignation

A commissioner may resign by giving a signed notice of resignation to
the Minister.

151 Termination of appointment

(1) The Governor in Council may terminate the appointment of a
commissioner for misbehaviour or physical or mental incapacity.

(2) The Governor in Council must terminate the appointment of a
commissioner if the person—

(a) nominates for election to an Australian Parliament; or

(b) nominates for election to a local government or accepts
appointment as a local government councillor; or

(c) becomes a member of a political party; or

(d) becomes bankrupt, applies to take the benefit of a law for the
relief of bankrupt or insolvent debtors, compounds with creditors
or makes an assignment of remuneration for their benefit; or

(e) contravenes section 743 without reasonable excuse.

Division 9—Miscellaneous

152 Staff and administrative support

The electoral commission must ensure that a commission has the staff
and administrative support services required to carry out its functions
effectively and efficiently.

153 Annual reports

(1) As soon as practicable, but not later than 4 months, after the end of
each financial year, the commissioner must give to the Minister a report of
Local Government Electoral and Boundaries Review Commissions’
operations for the year (the “review commissions’ report”).

39  Section 74 (Disclosure of interests by members of expanded commission)
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(2) The electoral commission’s annual report prepared under the
Electoral Act 1992, section 19, for the year must include the review
commissions’ report.

154 Certain reports to be tabled etc.
(1) In this section—

“report” means a report on a major or minor reference of a reviewable
local government matter.*

(2) The Minister must table a copy of a commission’s report in the
Legislative Assembly within 7 sitting days after receiving it.

155 Reports open to inspection and available for purchase

The commissioner must ensure copies of each commission’s report on a
reviewable local government matter or a limited reviewable local
government matter—

(a) are open to inspection at the electoral commission’s office at
Brisbane; and

(b) are available for purchase at the electoral commission’s office at
Brisbane for 6 months after—

(1) for a report on a major or minor reference of a reviewable
local government matter—it is tabled in the Legislative
Assembly; or

(i) for a report on a limited reviewable local government
matter—mnotification of the commission’s determination
under section 109 or 110.

156 Additional procedures may be prescribed by regulation

A regulation may be made about additional procedures for the
following—

40  See sections 89 (Determination not to implement matter) and 94 (Notification of
determination and report to Minister) for major references of reviewable local
government matters and sections 99 (Determination not to implement matter)
and 103 (Notification of determination and report to Minister) for minor references
of reviewable local government matters.
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(a)

(b)

major and minor references of reviewable local government
matters;

applications relating to limited reviewable local government
matters.

Division 10—Implementing reviewable local government matters

157 Implementation of reviewable local government matter

(1) A reviewable local government matter may be implemented by
regulation.

(2) A regulation may provide for—

(a)

(b)
(©
(d)

(e)
)
(&)
(h)

)
@

(k)

holding, postponing or cancelling an election for a local
government area or a division of a local government area; or

appointing a returning officer for an election; or
recovering unpaid rates; or

exempting a local government from the requirement to prepare
and adopt a corporate or operational plan, and the application of
this Act because of the exemption; or

the application of budgets; or
giving or keeping records; or
implementation issues for the matter; or

the giving of directions by the Governor in Council or the
Minister about a matter; or

the transfer of assets and liabilities; or

in the case of a reviewable local government matter the subject of
a delayed implementation determination—payment by a local
government for not adequately supplying services and facilities
in the interim period for the matter in a part of a local
government area that, under the matter, has been, or is to be,
transferred from 1 local government area to another local
government area; or

any other matter for which—
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(1) it is necessary or convenient to provide to implement the
reviewable local government matter; and

(i1) this Act does not make provision or adequate provision.
(3) Subsection (2)(a) has effect subject to section 408(3).4!

(4) A regulation under subsection (2)(a) applies despite sections 269
and 270.42

(5) Chapter 5 applies to an election for the implementation of a
reviewable local government matter with all necessary changes and any
changes prescribed by regulation as if the election were an election of the
appropriate type.

(6) In this section—
“division” includes a proposed division.

“interim period”, for a reviewable local government matter the subject of
a delayed implementation determination, means the period from the
notification of the determination by gazette notice to the conclusion of
the election, at the next quadrennial elections, of all councillors for the
local governments affected by the determination.

“local government area’ includes a proposed local government area.

158 Requirement before implementation

(1) A reviewable local government matter may be implemented under
section 157 only if the commissioner, and the commission that determined
the matter, have complied with this Act in relation to the matter.

(2) For the purposes of subsection (1), strict compliance with this Act is
not necessary and substantial compliance is sufficient.

159 Liability for State taxes

(1) A local government is not liable to pay a State tax in relation to a
transfer or other arrangement made to implement a reviewable local
government matter under this division.

(2) In this section—

41  Section 408 (Requirements for fresh election)
42 Sections 269 (Date of quadrennial elections) and 270 (Date of by-elections)
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“State tax” means a tax, other than duty under the Duties Act 2001, fee,
levy or charge imposed under an Act.

PART 2—INTERVENTION BY THE STATE

Division I—Powers of intervention

160 Procedures before exercise of certain powers

(1) Before the Governor in Council or Minister exercises a power under
this division in relation to a local government, the Minister must give
written notice of the proposed exercise of the power to the local
government.

(2) However, notice need not be given if—

(a) the power is proposed to be exercised at the local government’s
request; or

(b) in the Minister’s opinion, giving notice—

(1) s likely to defeat the purpose of the proposed exercise of
the power; or

(i1) would serve no useful purpose.
(3) The notice must state—
(a) the reasons for the proposed exercise of power; and

(b) atime within which the local government may make submissions
to the Minister about the proposed exercise of power.

(4) Reasons stated in the notice are the only reasons that can be relied on
in support of the exercise of the power.

(5) The Minister must have regard to all submissions made by the local
government within the specified time.

(6) If—

(a) the proposed exercise of power is to proceed despite submissions
of the local government; or
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(b) no submissions of the local government are received by the
Minister within the specified time;

the power may be exercised without further notice to the local government.

161 Revocation and suspension of resolutions and orders
(1) The Governor in Council may, by regulation—

(a) revoke, or suspend the operation of, a resolution of a local
government or an order issued by a local government to give
effect to a resolution; and

(b) end the suspension of the resolution or order.

(2) The suspension may be for a specified period or indefinite.

162 Effect of revocation or suspension

(1) A resolution or order of a local government that is revoked by
regulation—

(a) ceases to have effect on the day specified by the regulation; or
(b) if no day is specified—is taken never to have had effect.

(2) A resolution or order of a local government whose operation is
suspended by a regulation does not have effect while it is suspended.

(3) The State is not legally liable for any loss or expense incurred by a
person because of the revocation or suspension by regulation of a local
government’s resolution or order.

163 Overruling local laws and subordinate local laws etc.

(1) The Governor in Council may, by regulation, declare that a local law
or subordinate local law, or a provision of a local law or subordinate local
law, ceases to have effect, if the Governor in Council is of the opinion that
it is necessary to make the declaration to protect State interests.

(2) The Governor in Council may, by regulation, later declare that the
local law, subordinate local law or provision again has effect, if the
Governor in Council is of the opinion that it is no longer necessary for the
declaration under subsection (1) to continue to have effect to protect State
interests.
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164 Dissolution of local government

(1) The Governor in Council may, by regulation, dissolve a local
government if the Minister is satisfied that the local government—

(a) has acted unlawfully or corruptly; or

(b) has acted in a way that puts at risk its capacity to exercise
properly its jurisdiction of local government; or

(c) 1is incompetent or can not properly exercise its jurisdiction of
local government.

(2) Subsection (1) is subject to the Constitution of Queensland 2001,
chapter 7, part 2.43

(3) On dissolution of the local government—
(a) the local government’s councillors go out of office; and
(b) an administrator must be appointed; and

(c) the local government continues in existence as a body corporate
and is constituted by the administrator.

165 Exclusion of part of local government area from Act

(1) The Governor in Council may, by regulation, declare that this Act
does not apply to a specified part of a local government’s area.

(2) On the making of the declaration, the local government’s local laws
and subordinate local laws cease to apply to the specified part of its area.

(3) The Governor in Council may, by regulation, later declare that this
Act again applies to the specified part of the local government’s area.

(4) On the making of the declaration, the local government’s local laws
and subordinate local laws again apply to the specified part of its area.

(5) Subsections (2) and (4) do not limit by implication the effect of a
declaration under this section.

(6) In this section—

“local law” includes a planning scheme and interim development control
provisions.

43 Constitution of Queensland 2001, chapter 7 (Local Government), part 2 (Procedure
limiting dissolution of local government and interim arrangement)
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166 Abolition of joint local government and its area

(1) The Governor in Council may, by regulation, abolish a joint local
government and its area.

(2) A regulation may provide for—

(a) the apportionment of the joint local government’s assets and
liabilities among its component local governments; and

(b) any other matter for which it is necessary or convenient to make
provision on the dissolution of the joint local government.

Division 2—Ingquiries, investigations and inspections

167 Inquiries, investigations and inspections by authorised persons

(1) The chief executive of the department may appoint an officer of the
department or another appropriately qualified person (an ‘“‘authorised
person”’) to conduct an inquiry, investigation or inspection about—

(a) the functioning of local government in the State; or
(b) any matter relevant to the administration of this Act.

(2) However, subsection (1) does not permit the chief executive to
appoint a person to conduct an inquiry, investigation or inspection about a
reviewable local government matter.

(3) A local government must cooperate fully with an inquiry,
investigation or inspection by a person appointed under subsection (1).

168 Reports on inquiries, investigations and inspections

(1) When an authorised person has completed the inquiry, investigation
or inspection for which the person was appointed, the authorised person
must, as quickly as possible, give the chief executive of the department a
written report on the inquiry, investigation or inspection.

(2) The Minister may table a copy of the report in the Legislative
Assembly.
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169 Chief executive may request information from local government

(1) The chief executive of the department may, by written notice, request
a local government to give to the chief executive information in writing
about anything within its jurisdiction of local government.

(2) The request must specify a reasonable time within which the
information must be given to the chief executive.

(3) The local government must comply with the request.

Maximum penalty for subsection (3)—35 penalty units.

Division 3—Conduct of inquiries

170 Authorised person’s duties on inquiry
When conducting an inquiry, an authorised person—
(a) must observe natural justice; and

(b) must act as quickly, and with as little formality and technicality,
as is consistent with a fair and proper consideration of the issues.

171 Authorised person may decide procedures
(1) The authorised person—
(a) 1s not bound by the rules of evidence; and

(b) may inform himself or herself in any way the authorised person
considers appropriate; and

(c) may decide the procedures to be followed at the inquiry.

(2) However, the authorised person must comply with this division and
any procedural rules prescribed by regulation.

172 Public may attend

The authorised person must allow members of the public to attend the
inquiry.
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173 Authorised person’s powers on inquiry
(1) In conducting the inquiry, the authorised person may—

(a) act in the absence of a person who has been given reasonable
notice; and

(b) receive evidence on oath or affirmation or by statutory
declaration; and

(c) adjourn the inquiry; and
(d) permit a document to be amended; and

(e) disregard any defect, error, omission or insufficiency in a
document; and

(f) permit or refuse to permit a person (including a legal practitioner
enrolled in Queensland or elsewhere) to represent someone else
at the inquiry.

(2) The authorised person may administer an oath or affirmation to a
person appearing as a witness before the inquiry.

174 Notice to witness

(1) The authorised person may, by written notice given to a person,
require the person to attend at a specified time and place to give evidence
or produce specified documents.

(2) A person who is given a notice must—
(a) attend as required by the notice; and

(b) continue to attend as required by the authorised person until
excused from further attendance.

Maximum penalty—35 penalty units.

(3) A person required to appear as a witness before an inquiry is entitled
to the witness fees prescribed by regulation or, if no witness fees are
prescribed, the reasonable witness fees decided by the authorised person.

175 Duty of witness at inquiry
(1) A person appearing as a witness at the inquiry must not—

(a) fail to take an oath or make an affirmation when required by the
authorised person; or
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(b) fail, without reasonable excuse, to answer a question the person
is required to answer by the authorised person; or

(c) fail, without reasonable excuse, to produce a document the
person is required to produce by a notice under section 174(1).

Maximum penalty—35 penalty units.

(2) It is a reasonable excuse for a person to fail to answer a question or
produce a document if answering the question or producing the document
might tend to incriminate the person.

176 Contempt of authorised person
A person must not—
(a) 1insult the authorised person in the inquiry; or
(b) deliberately interrupt an inquiry; or

(c) create or continue, or join in creating or continuing, a disturbance
in or near a place where the authorised person is conducting the
inquiry; or

(d) do anything that would be a contempt of court if the authorised
person were a judge acting judicially.

Maximum penalty—350 penalty units.

177 Change of authorised person

An inquiry is not affected by a change in the authorised person holding
the inquiry.

Division 4—Administrators

178 When administrator may be appointed

If a local government is dissolved under section 164, the Governor in
Council must, by gazette notice, appoint a person as administrator of the
local government.
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179 Jurisdiction, powers and duties of administrator

(1) The administrator of a local government has all the jurisdiction,
powers and duties of the local government concerned.

(2) However—

(a) aregulation may limit the jurisdiction, powers and duties of the
administrator; and

(b) the administrator does not have a duty of a local government
appropriate only to a body of persons.

(3) If the mayor of a local government is required or permitted by law to
exercise a power, the administrator is required or permitted to exercise the
power instead of the mayor.

(4) This Act and other Acts apply to the administrator, with all necessary
changes and any changes prescribed by regulation, as if the administrator
were the local government.

180 Title of administrator

For the purpose of exercising the jurisdiction of local government, the
title of an administrator is ‘Administrator of the ... (name of the local
government).’.

181 Committee to help administrator

(1) When an administrator is appointed, the Minister may appoint a
committee of persons to help the administrator in exercising the
jurisdiction of local government of the local government concerned.

(2) A person may be appointed as a member of a committee for a limited
time or indefinitely.

(3) The administrator is chairperson of the committee and must preside
at every meeting of the committee at which the administrator is present.

(4) If, because of absence or incapacity, the administrator can not
perform the functions of chairperson of the committee, the other members
of the committee must appoint a member to act as chairperson at meetings
of the committee until the administrator is able to perform the functions.
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182 Conditions of appointment as administrator or member of
committee

(1) An administrator or a member of a committee is entitled to the fees,
allowances and expenses decided by the Governor in Council.

(2) The fees, allowances and expenses are payable by the local
government concerned.

(3) An officer of the public service who is appointed as an administrator
or as a member of a committee may hold the appointment as well as the
public service office.

183 Recovery of amounts from local governments

(1) The Governor in Council may direct a local government for which an
administrator is appointed to pay to the Minister an amount specified in the
direction as the costs and expenses of the administrator.

(2) The specified amount may include salary and allowances payable to
an officer of the public service who is appointed as administrator or a
member of a committee.

(3) The direction may specify a time for payment.

(4) The specified amount is a debt payable to the State.

184 Role of committee

(1) An administrator appointed for a local government must ensure that
every decision of the committee about the exercise of the jurisdiction of
local government for the local government’s area is implemented as soon
as is practicable after the committee’s decision is taken.

(2) However, if the administrator considers that implementing a decision
of the committee would not be in the best interests of the area, the
administrator must refer the issue to the Minister for decision.

(3) The referral must be made within 14 days after the administrator
becomes aware of the committee’s decision.

185 Decision by Minister on referral by administrator

(1) If an issue is referred to the Minister by an administrator under
section 184(2), the Minister may cause the chief executive of the
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department to make the inquiries, investigations and inspections that the
Minister considers appropriate.

(2) The Minister’s decision on the issue is taken to be the decision of the
committee and is final and binding on the administrator and the committee.

(3) The administrator must ensure the Minister’s decision is
implemented as quickly as practicable.

186 Procedures of committee
(1) In this section—

“relevant provision” means a provision of this Act that deals with any of
the following matters for a local government—

(a) the times of its meetings;

(b) the quorum at its meetings;

(c) notice of its meetings;

(d) adjournment of its meetings;

(e) entitlements of members to vote at its meetings;

(f) disability of a member to vote because of material personal
interest;

(g) registers of interests;

(h) minutes of its proceedings;

(i) revocation or amendment of its resolutions;
(j) a matter prescribed by regulation.

(2) A relevant provision applies to a committee appointed to help an
administrator as if—

(a) the committee were a local government; and

(b) the administrator, or person acting as chairperson of the
committee, were the mayor of the local government.

187 Termination of administrator’s appointment
(1) The appointment of an administrator—

(a) may be terminated by the Governor in Council for any reason; or
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(b) ceases on the conclusion of a fresh election of the councillors of
the local government concerned.

(2) It is the intention of the Parliament that a fresh election of the
councillors of the local government should be held as soon as possible after
the appointment of an administrator for the local government.

188 Termination of appointment of committee member etc.

(1) The appointment of all members or any member of a committee to
help an administrator may be terminated by the Minister, for any reason, by
written notice signed by the Minister and given to the members or member.

(2) A committee appointed to help an administrator ceases to exist on the
conclusion of a fresh election of councillors of the local government
concerned.

PART 3—LOCAL GOVERNMENT GRANTS
COMMISSION

Division 1—Extended application of part

189 Application of part to Brisbane City Council
This part applies to the Brisbane City Council.

190 Application of part to Aboriginal and Torres Strait Islander
local governments

This part applies to all Aboriginal and Torres Strait Islander local
governments.

Division 2—Commission membership

191 Local Government Grants Commission and its members

(1) The Local Government Grants Commission is established.
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(2) The commission is to consist of 6 members.
(3) The 6 members of the commission are to comprise—
(a) 4 persons with knowledge of local government; and

(b) 1 person with knowledge of Aboriginal and Torres Strait Islander
local government; and

(c) an officer of the department.

(4) The chairperson of the commission is to be a member mentioned in
subsection (3)(a), and the deputy chairperson of the commission is to be the
member mentioned in subsection (3)(c).

192 Appointments

(1) The members and chairperson of the commission are to be appointed
by the Governor in Council.

(2) A member of the commission is to be appointed for a term of not
longer than 3 years.

(3) A member is entitled to be paid the remuneration, fees and
allowances decided by the Governor in Council.

(4) Payment for a member (as a member or in an additional or other
capacity) may differ according to class or rate of payment from payment
for another member.

(5) A member holds office on other terms not provided in this Act as are
decided by the Governor in Council.

(6) If a provision of another Act—

(a) requires the holder of an office to devote all of the person’s time
to the duties of the office; or

(b) prohibits the holder of an office from engaging in employment
outside the duties of the office;

the provision does not disqualify the holder of the office from—

(c) holding the office and the office of member of the commission at
the same time; and

(d) accepting and retaining the remuneration, fees and allowances
payable under this section.
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193 Vacation of and removal from office

(1) The office of a member of the commission becomes vacant if the
member—

(a) resigns by signed notice of resignation given to the Minister; or
(b) 1is convicted of an indictable offence; or
(c) isremoved from office under subsection (2); or

(d) if the member is the officer of the department mentioned in
section 191(3)(c)—stops being an officer of the department.

(2) The Governor in Council may remove a member from office if the
member—

(a) engages in misbehaviour; or

(b) becomes incapable of performing the duties of a member
because of physical or mental incapacity; or

(c) 1is incompetent; or
(d) uses the office for party political purposes; or

(e) does anything else that, in the Governor in Council’s opinion, is a
reasonable and sufficient justification for removal from office.

194 Acting members

(1) The Governor in Council may appoint a person to act in the office of
the member if the member is absent or unable to discharge the functions of
the office (whether because of illness or otherwise).

(2) The acting member for the chairperson of the commission is the
chairperson of the commission while acting.

(3) The acting member for the deputy chairperson of the commission is
the deputy chairperson of the commission while acting.

Division 3—Role of commission

195 Commission makes recommendations to Minister

(1) The commission must make recommendations to the Minister about
the allocation of the amount (the ‘“financial assistance amount’’) the State
is entitled to receive from the Commonwealth under the Local Government
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(Financial Assistance) Act 1986 (Cwlth) (the “Commonwealth Act’) for
financial assistance for local government purposes.

(2) The commission must also make recommendations to the Minister
about a matter referred to it by the Minister about the finances of 1 or more
local governing bodies.

(3) In making recommendations under subsection (1), the commission
must comply with the Commonwealth Act.

Division 4—Recommendations, allocation and distribution

196 Preparing recommendations

(1) In preparing its recommendations, the commission may inform itself
in the way it considers appropriate.

(2) The commission must accept and consider any submission made to it
by a local governing body or association of local governing bodies.

197 Commission’s recommendations to Minister

(1) When the commission makes a recommendation to the Minister
under section 195(1), the Minister may—

(a) accept the recommendation; or
(b) refer the recommendation back to the commission and ask it—
(1) to reconsider its recommendation or a part of it; or

(i) to consider a matter raised by the Minister about the
recommendation.

(2) The Minister must give the commission reasons for asking it to do
something under subsection (1)(b).

(3) After doing what it is asked to do under subsection (1)(b), the
commission must consider whether any change should be made to its
recommendation, and resubmit its recommendation to the Minister with or
without change.

(4) A member of the commission may submit a minority
recommendation to the Minister.



s 198 168 s 202
Local Government Act 1993

198 Allocation of amount after recommendations
In allocating the financial assistance amount, the Minister must—

(a) have regard to the commission’s recommendations about the
allocation; and

(b) comply with the Commonwealth Act.

199 Recommendations to be tabled

When the Minister has allocated the financial assistance amount among
local governing bodies, the following must be tabled in the Legislative
Assembly—

(a) the commission’s recommendations;

(b) particulars of the allocation of the financial assistance amount.

200 Distribution of financial assistance amount

(1) When the financial assistance amount is received from the
Commonwealth, it must be distributed among local governing bodies as
allocated by the Minister.

(2) However, the State must not distribute to a local governing body an
amount equal to notional GST the body has not paid.

Division 5—Inquiries by commission

Subdivision 1—General

201 Commission may decide to hold inquiry

In considering a matter about which it is to make recommendations, the
commission may decide to hold an inquiry under this division.

202 Notice of decision to hold inquiry
Before starting the inquiry, the commission must—

(a) publish in a newspaper circulating generally in the State a notice
outlining the processes to be followed in the inquiry; and
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(b) give a copy of the notice to all local governing bodies likely to be
concerned in the inquiry.

Subdivision 2—Conduct of inquiries

203 Extended meaning of ‘“‘commission” in subdivision
In this subdivision—

“commission” includes a member or members of the commission holding
an inquiry on a direction given by the commission.

204 Commission’s duties on inquiry
When conducting an inquiry, the commission—
(a) must observe natural justice; and

(b) must act as quickly, and with as little formality and technicality,
as is consistent with a fair and proper consideration of issues
raised in the inquiry.

205 Commission may decide procedures
(1) The commission—
(a) 1is not bound by the rules of evidence; and
(b) may inform itself in any way it considers appropriate; and
(c) may decide the procedures to be followed at an inquiry.

(2) However, the commission must comply with this subdivision and
any procedural rules prescribed by regulation.

206 Public may attend

The commission must allow members of the public to attend an inquiry
unless in the commission’s opinion it is in the public interest not to allow
members of the public to attend the inquiry.
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207 Commission’s powers on inquiry
(1) In conducting an inquiry, the commission may—

(a) act in the absence of a person who has been given reasonable
notice; and

(b) receive evidence on oath or by statutory declaration; and
(c) adjourn the inquiry; and
(d) permit a document to be amended; and

(e) disregard any defect, error, omission or insufficiency in a
document; and

(f) permit or refuse to permit a person (including a legal practitioner
enrolled in Queensland or elsewhere) to represent someone else
at the inquiry.

(2) The commission may administer an oath to a person appearing as a
witness before the inquiry.

208 Notice to witness

(1) The commission may, by written notice given to a person, require the
person to attend an inquiry at a specified time and place to give evidence or
produce specified documents.

(2) A person who is given a notice must—
(a) attend as required by the notice; and

(b) continue to attend as required by the commission until excused
from further attendance.

Maximum penalty—35 penalty units.

(3) A person required to appear as a witness before an inquiry is entitled
to the witness fees prescribed by regulation or, if no witness fees are
prescribed, the reasonable witness fees decided by the commission.

209 Duty of witness at inquiry
(1) A person appearing as a witness at an inquiry must not—

(a) fail to take an oath or make an affirmation when required by the
commission; or
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(b) fail, without reasonable excuse, to answer a question the person
is required to answer by the commission; or

(c) fail, without reasonable excuse, to produce a document the
person is required to produce by a notice under section 208.

Maximum penalty—35 penalty units.

(2) It is a reasonable excuse for a person to fail to answer a question or
produce a document if answering the question or producing the document
might tend to incriminate the person.

210 Contempt of commission
A person must not—
(a) 1insult a member of the commission in an inquiry; or
(b) deliberately interrupt an inquiry; or

(c) create or continue, or join in creating or continuing, a disturbance
in or near a place where the commission is conducting an
inquiry; or

(d) do anything that would be a contempt of court if the commission
were a judge acting judicially.

Maximum penalty—350 penalty units.

211 Change of member

An inquiry is not affected by a change in the member or members of the
commission holding the inquiry.

Division 6—Commission proceedings

212 Time and place of meetings

(1) Meetings of the commission are to be held at the times and places it
decides.

(2) However, the chairperson (or, in the absence of the chairperson, the
deputy chairperson) of the commission may at any time call a meeting by
giving the other members of the commission at least 7 days written notice
of the meeting.
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(3) The chairperson (or, in the absence of the chairperson, the deputy
chairperson) of the commission must call a commission meeting if asked
by the Minister.

213 Quorum at meetings

Business may be conducted at a commission meeting only if at least
4 members of the commission are present.

214 Presiding member
At a meeting—

(a) the chairperson (or, in the absence of the chairperson, the deputy
chairperson) of the commission presides; or

(b) 1in the absence of the chairperson and deputy chairperson, the
member chosen by the members present as chairperson for the
meeting presides.

215 Voting at meetings
At a meeting—

(a) a question is to be decided by a majority of the members of the
commission present and voting; and

(b) each member (including the member presiding) has a vote on
each question to be decided and, if the votes are equal, the
member presiding has a casting vote.

216 Way business to be conducted

The commission must conduct its business in the way prescribed by
regulation or, in the absence of a regulation, may conduct its business as it
considers appropriate.

Division 7—Miscellaneous

217 Cooperation by departments etc.

(1) This section applies to the following entities—
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(a) a government entity;
(b) alocal governing body.
(2) An entity must—
(a) cooperate with the commission in performing its role; and

(b) give the commission all information it reasonably requires to
perform its role.

218 Assistance to the commission

The chief executive of the department must make available to the
commission the staff assistance it needs to perform its role effectively.

CHAPTER 4—LOCAL GOVERNMENT
COUNCILLORS

PART 1—MEMBERSHIP OF LOCAL GOVERNMENTS

Division 1—Extended application of part

219 Application of part to Brisbane City Council
This part applies to the Brisbane City Council.

Division 2—Qualifications and disqualifications

220 General qualifications for membership

(1) A person is qualified to become a councillor of a local government if
the person is an Australian citizen who—

(a) lives in the local government’s area; and

(b) 1is, under the Electoral Act 1992, an elector for an electoral
district, or a part of an electoral district, included in the local
government’s area—
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(1) for the person’s election as a councillor, other than at a
Brisbane City Council election—when the voters roll for the
election is compiled under section 277 or 411;* or

(i) for the person’s election as councillor of the Brisbane City
Council at a quadrennial election—on 31 January of the
year in which the election is to be held; or

(ii1) for the person’s election as a councillor of the Brisbane City
Council at an election other than a quadrennial election—on
the cut off day for the electoral rolls for the election;* or

(iv) for the person’s appointment as a councillor under
section 2544—for at least 30 days before the appointment.

Example—

For a by-election in division 1 of a local government area, a person who lives in
division 2 of the area and is an elector for division 2 of the area, when the voters roll is
compiled for division 1, may nominate for election even though the person is not on the
voters roll for division 1.

(2) A councillor, whether elected or appointed, is qualified to be a
councillor of a local government only while the councillor lives in the local
government’s area and is, under the Electoral Act 1992, an elector for an
electoral district, or a part of an electoral district, included in the local
government’s area.

(3) This section is subject to sections 221 and 222.

221 General disqualifications
(1) A person is not qualified to be or become a councillor if—

(a) the person is an undischarged bankrupt under the Bankruptcy
Act 1966 (Cwlth); or

(b) the person has executed a deed of arrangement under the
Bankruptcy Act 1966 (Cwlth), part X and the terms of the deed
have not been fully complied with; or

44 Section 277 (Cut off day for voters roll) or 411 (Voters roll for fresh election)

45  The cut off day for electoral rolls for an election, other than a quadrennial election,
for Brisbane City Council is decided under the Electoral Act 1992, section 80(1)(b)
as applied by the City of Brisbane Act 1924, section 17(5).

46  Section 254 (Filling of later vacancies by appointment)
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(c) the person’s creditors have accepted a composition under the
Bankruptcy Act 1966 (Cwlth), part X and a final payment has not
been made under the composition; or

(d) the person is in prison; or
(e) the person—

(1) for a candidate for an election—has been convicted within
10 years before the day of nomination of—

(A) adisqualifying electoral offence; or

(B) an offence that would be a disqualifying electoral
offence, except that the conviction was recorded before
the commencement of the Electoral and Other Acts
Amendment Act 2002; or

(i) for a councillor—is convicted of a disqualifying electoral
offence; or

(f) the person is a member of an Australian Parliament.
(2) In this section—

“disqualifying electoral offence” see the Electoral Act 1992, section 3.

222 Disqualification and vacation of office for certain offences

(1) This section applies if a person is convicted of an offence against
section 242(8), 244, 247, 384, 399, 401(a) or (b) or 436(1) or (2).47

(2) The person is not qualified to become a local government councillor
for 4 years after the conviction and, if the person is a local government
councillor, the person vacates the office—

(a) if the person appeals against the conviction—on the appeal being
dismissed, struck out or discontinued; or

(b) if the person does not appeal against the conviction—at the end
of the time fixed by law within which an appeal must be started.

(3) A court may, by order, direct that this section does not apply to a
person if the court is satisfied that it would be just to give the direction.

47  Section 242 (Requirements of councillors before acting in office), 244 (Exclusion
from meeting of councillor with material personal interest), 247 (Registers of
interests), 384 (False, misleading or incomplete electoral documents),
399 (Influencing voting), 401 (Voting if not entitled) or 436 (Offences about returns)
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223 Review of lawfulness of membership of local government

(1) This section applies to an application for review under the Judicial
Review Act 1991 of—

(a) the lawfulness of the election or appointment of a councillor; or
(b) the continued eligibility of a person to act as a councillor.

(2) For the purposes of the Judicial Review Act 1991, any elector of the
local government is a person who may make the application.

(3) However, subsection (2) does not limit the persons who may make
the application.

224A Councillor ceases to be councillor on becoming candidate for an
Australian Parliament

A councillor ceases to be a councillor if—

(a) under the Electoral Act 1992, section 88(3), the councillor
becomes a candidate for an election as a member of the
Legislative Assembly; or

(b) under the Commonwealth Electoral Act 1918 (Cwlth),
section 176, the councillor is declared to be a candidate for an
election.*8

225 Councillor ceases to be councillor on becoming director of
significant business entity

On a councillor becoming a director of a significant business entity
contrary to section 620, the councillor ceases to be a councillor.

226 Termination of local government employment on becoming
councillor

(1) If a local government employee is elected or appointed as a
councillor, the person is taken to have resigned as an employee on the day
the person becomes a councillor.

48  The Electoral Act 1992, section 88(3) (Announcement of nominations) and the
Commonwealth Electoral Act 1918 (Cwlth), section 176 (Declaration of
nominations)
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(2) In this section—

“local government employee” includes an employee of a local
government’s significant business entity but does not include—

(a) a person employed under a Commonwealth funded community
development project for Aborigines or Torres Strait Islanders; or

(b) a person prescribed by regulation.

Division 3—Term Of Office

227 Duration of membership

(1) If a councillor is elected at a quadrennial election, the councillor is
elected until the next quadrennial election.

(2) If a councillor (the “new councillor”) is elected or appointed to fill a
vacancy in the office of a councillor (the “former councillor’’), the new
councillor is elected or appointed for the balance of the former councillor’s
term of office.

(3) If a councillor is elected at a fresh election, the councillor is elected
for a term of office to—

(a) 1if a declaration under section 413 applies to the election—the
quadrennial elections after the next quadrennial elections; and

(b) in any other case—the next quadrennial elections.
(4) A councillor’s term of office starts—

(a) if the councillor is elected—the day after the day of the
conclusion of the councillor’s election; or

(b) if the councillor is appointed—the day on which the councillor is
appointed.

(5) A councillor’s term of office ends on the day—
(a) the next relevant quadrennial election concludes; or
(b) the local government is dissolved; or

(c) the councillor’s office otherwise becomes vacant.
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228 Resignation from office as a councillor

(1) A councillor may resign by signed notice of resignation given to the
local government’s chief executive officer.

(2) The resignation takes effect when it is given to the chief executive
officer unless it is expressed to take effect on a future date.

PART 2—COUNCILLORS’ ROLES

Division 1—Councillors’ roles generally

229 Councillors’ role

(1) A local government councillor—

(a)

(b)

(c)

(d)

represents the overall public interest of the local government’s
area and, if the councillor is a councillor for a division of the
area, also represents the public interest of the division; and

takes part in deciding the facilities, services and enterprises that
are appropriate for the area; and

takes part in formulating, adopting and reviewing—

(1) the local government’s corporate plan and operational plans;
and

(i1) the policies and goals of the local government; and

takes part in making decisions for achieving the goals and
implementing the policies of the local government.

(2) In performing the role, a councillor—

(a)

(b)

must serve the overall public interest of the area and, if the
councillor is a councillor for a division, the public interest of the
division; and

if conflict arises between the public interest and the private
interest of the councillor or another person—must give
preference to the public interest.
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(3) A councillor must ensure there is no conflict, or possible conflict,
between the councillor’s private interest and the honest performance of the
councillor’s role of serving the public interest.

230 Limitations on councillors’ roles

(1) A councillor who is not the mayor must not assume any part of the
mayor’s role without the mayor’s prior approval.

(2) A councillor can not direct, and must not attempt to direct, an
employee of the local government about the way in which the employee’s
duties are to be performed.

231 Additional roles of mayor
(1) The mayor of a local government—

(a) presides at, and is responsible for the orderly conduct of,
meetings of the local government at which the mayor is present;
and

(b) ensures the carrying out of the local government’s decisions; and

(c) exercises the powers, and performs the duties, given to the mayor
by the local government; and

(d) ensures the appropriate representation of the local government at
civic or ceremonial functions.

(2) In performing the role mentioned in subsection (1)(b), the mayor
may identify to the chief executive officer of the local government the
officer’s duty in carrying out policies and decisions of the local
government.

Division 2—Deputy mayor and acting mayor

232 Deputy mayor of local government

A local government must appoint a deputy mayor from its councillors,
by resolution, at—

(a) its first meeting after the conclusion of each of the quadrennial
elections; and
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(b) its first meeting after the conclusion of a fresh election of all of
its councillors; and

(c) its first meeting after the deputy mayor’s office as councillor
otherwise becomes vacant.

233 Office of deputy mayor may be declared vacant

(1) A local government may, by resolution, declare that the office of
deputy mayor is vacant.

(2) The resolution may be passed only if written notice of the resolution
has been given to the councillors at least 14 days before the meeting.

(3) If a local government declares that the office is vacant, it must
immediately appoint a deputy mayor from its councillors.

234 Additional role of deputy mayor

The deputy mayor of a local government acts in the office, and performs
the role, of the mayor during—

(a) avacancy in the office of mayor; or

(b) the absence or temporary incapacity of the mayor.

235 Appointment of acting mayor

A local government may, by resolution, appoint from its councillors an
acting mayor, if at any time—
(a) vacancies exist in the offices of mayor and deputy mayor; or
(b) a vacancy exists in the office of mayor and the deputy mayor is

prevented, by absence or temporary incapacity, from acting in the
office; or

(c) the mayor and deputy mayor are prevented, by absence or
temporary incapacity, from performing the role of mayor.

236 Role of acting mayor

The acting mayor of a local government acts in the office of the mayor
while the circumstances in which the person was appointed as acting
mayor continue.
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PART 3—ENTITLEMENTS AND OBLIGATIONS

Division 1—Entitlements of councillors and committee members

237 Remuneration for service on local government and advisory
committees

(1) A local government may, by resolution, authorise the payment or
provision of remuneration to a person who is—

(a) acouncillor of the local government; or

(b) amember of an advisory committee of the local government who
is not a councillor.

(2) The resolution must specify—

(a) the purpose for which the remuneration is to be paid or provided;
and

(b) the persons entitled to remuneration; and

(¢) the amount or value of the remuneration or the basis on which it
is calculated.

(3) The basis on which remuneration is calculated may vary according
to—

(a) the purpose for which the remuneration is paid or provided; or

(b) whether or not the person entitled to the remuneration is a
councillor of the local government.

(4) The resolution must specify—

(a) the principles or remuneration system on which the remuneration
is based; and

(b) the reasons for adopting the principles or system.

(5) A resolution under this section operates for no longer than 6 months
after the next quadrennial elections.

238 Superannuation benefits for councillors

(1) In this section—
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“audit”, of a superannuation scheme, means an audit required under the
Commonwealth Superannuation Act.

“Commonwealth Superannuation Act” means the Superannuation
Industry (Supervision) Act 1993 (Cwlth).

“scheme” means a voluntary superannuation scheme for councillors.
“standard permanent employee’ has the meaning given by section 1170.
(2) A local government may—
(a) establish and amend a scheme; or
(b) join in establishing and amending a scheme; or
(c) take partin a scheme.

(3) However, a local government may not establish or take part in a
scheme—

(a) under which the contribution to the scheme payable by the local
government for its councillors (expressed as a percentage of
payment in the nature of salary) is more than—

(i) for the year starting 1 July 1995—11%; or
(1) for the year starting 1 July 1996—11.5%; or
(i11) for each later year—12%;* or

(b) under which the proportion of contribution to the scheme payable
by the local government for its councillors is more or less than
the proportion of contribution to the Local Government
Superannuation Scheme payable by the local government for its
standard permanent employees; or

(¢) under which the local government is required to contribute to the
scheme for a person who has ceased to be a councillor; or

(d) that does not meet the requirements of the Commonwealth
Superannuation Act.

(4) If a local government acts under subsection (2), it may pay an
amount from its operating fund by way of a subsidy or contribution to the
scheme.

49  The percentages mentioned in the paragraph represent local governments’ liability
for standard permanent employees under section 1182(2)(b) (Local governments’
liability for permanent employees) less standard permanent employees’ liability
under section 1183(b) (Permanent employees’ liability for contributions).
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(5) An audit of a superannuation scheme established by a local
government (whether alone or with another local government) must be
carried out by the auditor-general.

239 Insurance of councillors

(1) A local government may enter into a contract of insurance with
WorkCover Queensland or another insurer for insurance for councillors.

(2) For the purpose of the insurance cover, a councillor’s role includes,
for example, attendance—

(a) at the meetings of the local government or its committees that the
councillor is entitled or asked to attend, or at which the
councillor has business for a resident of the local government’s
area; and

(b) atinspections or deputations, conferences and meetings at which
the councillor’s attendance is permitted by the local government;
and

(c) at official functions organised for the local government; and

(d) on residents of the area for the purpose of local government
business.

240 Indemnity for councillors

(1) A councillor does not incur civil liability for an act or omission done
honestly and without negligence under this Act.

(2) A liability that would, apart from this section, attach to a councillor
attaches instead to the local government.

Division 2—Obligations of councillors

241 Application to Brisbane City Council
This division applies to the Brisbane City Council.
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242 Requirements of councillors before acting in office

(1) A person elected as a councillor must not act in the office until the
person—

(a) gives the chief executive officer of the local government a return
in the approved form;*° and

(b) after giving the return, makes a declaration of office.

(2) A person appointed as a councillor must not act in the office until the
person makes a declaration of office.

(3) The return under subsection (1)(a) must state the information the
person is required to give under section 4275! relating to the disclosure
period for the election of the person to the extent that the person states the
information is readily available when giving the return.

(BA) Also, if section 427A52 applies to the person, the return under
subsection (1)(a) must state the information mentioned in the section to the
extent that the person states the information is readily available when
giving the return.

(4) The declaration of office for a councillor of Brisbane City Council
must be in the following form—

3 (RO , having been elected/appointed as a councillor of Brisbane
City Council, declare that I will faithfully and impartially fulfil
the duties of the office to the best of my judgment and ability.’.

(4A) The declaration of office for a councillor of another local
government must be in the following form—

B (R , having been elected/appointed as a councillor of the
Council of the City/Town/Shire of ............ , declare that I will
faithfully and impartially fulfil the duties of the office, including
perform the role of a councillor under the Local Government Act
1993, section 229, to the best of my judgment and ability.’.

(5) The chief executive officer of the local government is authorised to
take the declaration.

50 For keeping of the return as part of a register that is open to inspection, see
section 433 (Registers of electoral gifts).

51  Section 427 (Gifts to candidates)
52 Section 427A (Gifts to groups of candidates)
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(6) The chief executive officer must keep a record of the taking of the
declaration.

(7) The person ceases to hold office as a councillor if the person does not
comply with subsection (1) or (2) within 1 month after being elected or
appointed or a longer period allowed by the Minister.

(8) The person must not give a return, under subsection (1)(a),
containing particulars that are, to the knowledge of the person, false or
misleading in a material particular.

Maximum penalty for subsection (8)—100 penalty units.

243 Acting as councillor without authority
A person must not act as a councillor if the person knows that—
(a) the person is not qualified to be a councillor; or
(b) the person’s office as a councillor has been vacated.

Maximum penalty—85 penalty units.

244 Exclusion from meeting of councillor with material personal
interest

(1) A councillor who has a material personal interest in an issue to be
considered at a meeting of the local government, or any of its
committees—

(a) must disclose the interest to the meeting; and

(b) must not be present at or take part in the meeting while the issue
is being considered or voted on.

(2) A councillor who is barred from a meeting under subsection (1) must
not be in the chamber where the meeting is being conducted, including any
area set apart for the public.

245 Removal of disability

(1) The Minister may, by signed notice, relieve a councillor of a local
government of a disability to which the councillor is subject under
section 244 if—
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(a) because of the number of councillors subject to the disability,
conduct of a meeting of the local government or committee
would be obstructed if relief were not given; or

(b) it appears to the Minister to be in the interests of the local
government’s area that relief be given.

(2) The Minister may give the relief subject to conditions specified in the
notice.

(3) A councillor does not contravene section 244 by taking part in a
meeting, or being in the chamber where the meeting is being conducted,
if—

(a) the councillor is a person to whom relief is given under
subsection (1); and

(b) the councillor is complying with the conditions on which the
relief is given.

246 Penalty for contravening exclusion from meeting

A councillor of a local government who contravenes section 244 is liable
to a maximum penalty of—

(a) if the councillor voted on the issue with an intention to gain an
advantage for the councillor or anyone else—200 penalty units;

(b) in any other case—85 penalty units.

247 Registers of interests
(1) The chief executive officer of a local government must keep—
(a) aregister of interests of each local government councillor; and

(b) aregister of interests of the persons who, under a regulation, are
related to the councillor.

(2) A register—
(a) must relate to only 1 person; and

(b) must contain the financial and non-financial particulars
prescribed by regulation.

(3) If a councillor knows—
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(a) of an interest that the chief executive officer must record in a
register of interests kept under subsection (1) in relation to the
councillor or a person who, under a regulation, is related to the
councillor (a “related person”); or

(b) that particulars of an interest recorded in a register kept under
subsection (1) in relation to the councillor or a related person are
no longer correct;

the councillor must tell the chief executive officer of the interest, or the
correct particulars, in accordance with the regulations.

Maximum penalty for subsection (3)—85 penalty units.

248 Access to registers
(1) A register of councillor’s interests is open to inspection.

(2) A register of other persons’ interests is not open to inspection other
than by—

(a) acouncillor of the local government; and

(b) a person permitted by law to have access to information in the
register, or the person’s agent.

(3) A person seeking access to a register must apply in writing to the
chief executive officer.

(4) The chief executive officer must record—

(a) the name and home or business address of each person given
access to the register; and

(b) the day the access is given.

(5) The chief executive officer must advise a councillor of any access
given to the councillor’s register and any register of a person who, under a
regulation, is related to a councillor.

(6) A person must not knowingly disclose information obtained from the
register—
(a) ifitis not a true copy, or a fair summary, of the particulars in the
register; or

(b) for information from a register of other persons’ interests—to a
person other than—
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(1) a councillor or the chief executive officer; or
(i) a person mentioned in subsection (2)(b).

Maximum penalty for subsection (6)—85 penalty units.

249 Queries on contents of register

(1) A person who suspects on reasonable grounds that a register does not
contain particulars that should be in the register may inform the chief
executive officer of the local government.

(2) The chief executive officer must immediately inform the councillor
concerned.

(3) The councillor must, within 30 days of being informed—

(a) establish whether the register should be amended to make it a
true record of fact; and

(b) if the register should be amended—give the chief executive
officer the appropriate particulars in writing.

(4) If the councillor establishes that the register does not need to be
amended, the councillor must—

(a) complete a statutory declaration to the effect that the particulars
in the register are a true record of fact; and

(b) give the statutory declaration to the chief executive officer.

250 Improper use of information by councillors

(1) A person who is or has been a local government councillor must not
make improper use of information acquired as a councillor—

(a) to gain, directly or indirectly, a financial advantage for the person
or someone else; or

(b) to harm the local government.

(2) A person who is or has been a local government councillor must not
release information that the person knows, or should reasonably know, is
information that—

(a) 1s confidential to the local government; and
(b) the local government wishes to keep confidential.

Maximum penalty—35 penalty units.
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PART 4—VACANCIES IN MEMBERSHIP OF LOCAL
GOVERNMENTS

251 Application of part to Brisbane City Council
This part applies to the Brisbane City Council.

252 When councillor’s office becomes vacant

(1) A person’s office as a local government councillor is vacated if the
person—

(a) ceases to be qualified to be or become a councillor under part 1,
division 2; or

(b) without the local government’s leave, is absent from 3 or more
consecutive ordinary meetings of the local government over at
least 3 months; or

(c) on a review under the Judicial Review Act 1991, is found to be
unlawfully elected or appointed, or ineligible to continue to act
as, a councillor of the local government; or

(d) resigns as a councillor; or
(e) becomes a local government employee; or

(f) otherwise ceases to hold the office before the end of the
councillor’s term of office.

(2) In this section—
“local government employee’ does not include—

(a) a person employed under a Commonwealth funded community
development project for Aborigines or Torres Strait Islanders; or

(b) a person prescribed by regulation.

253 Filling of earlier vacancies by by-election

(1) This section applies if a person’s office as a local government
councillor becomes vacant before 1 March (the “cut off date”) in the year
before the year in which the next quadrennial elections for the local
government are to be held.

(2) The vacancy must be filled by a by-election.



s 254 190 s 254
Local Government Act 1993

254 Filling of later vacancies by appointment

(1) This section applies if the office of a person (the “former
councillor”) as a local government councillor becomes vacant on or after
the cut off date.

(2) The local government must fill the office by appointing a qualified
person (the “new councillor’) to the office.

(3) Subsection (4) applies if—

(a) the last filling of the office of the former councillor was by an
election; and

(b) the former councillor was a candidate for the election; and

(c) the former councillor was nominated for the election by a
registered officer of a political party under—

(1) section 303(1)(a);% or

(i) if the former councillor was a councillor of the Brisbane
City Council—the Electoral Act 1992, section 84(1)(a).>*

(4) The new councillor must be the political party’s nominee.

(5) If the last filling of the office of the former councillor was by an
appointment of a political party’s nominee made in accordance with
subsection (4) or this subsection, the new councillor must be a nominee of
the political party.

(6) If the former councillor held office as mayor of the local
government, the local government must fill that office by appointing—

(a) an existing councillor as mayor; or
(b) another qualified person as mayor.
(7) Subsection (8) applies if—
(a) the former councillor held office as mayor; and
(b) the last filling of the office of mayor was at an election; and

(c) the former councillor was a candidate for the election; and

53  Section 303 (How and when nomination is given)

54  The Electoral Act 1992, section 84 is applied to nominations for election as a
councillor of the Brisbane City Council under the City of Brisbane Act 1924,
section 17(5).
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(d) the former councillor was nominated for the election by a
registered officer of a political party under—

(1) section 303(1)(a);% or

(i1) if the former councillor was a councillor of the Brisbane
City Council—the Electoral Act 1992, section 84(1)(a).>¢

(8) The person appointed under subsection (6) must be the political
party’s nominee.

(9) If the last filling of the office of mayor was by an appointment of a
political party’s nominee made in accordance with subsection (8) or this
subsection, the person appointed under subsection (6) must be a nominee
of the political party.

(10) If the former councillor held office as mayor, the local government
may act under subsection (2) for the vacancy only if it has already
appointed an existing councillor as mayor.

(11) If a vacancy that should be filled under this section is not properly
filled within 2 months after the vacancy happens, the Governor in Council
may appoint a qualified person to fill the vacancy.

(12) In this section—

“qualified person” means a person who is qualified to become a
councillor of the local government.

255 Duty to seek political party’s nominee for appointment to vacancy

(1) This section applies if there is a vacancy in the office of a local
government councillor and the vacancy is to be filled by the nominee of a
political party.

(2) Within 14 days after the vacancy happens, the chief executive officer
of the local government must, by written notice given to the political party,
request the party to inform the officer of the full name and address of its
nominee to fill the vacancy.

(3) The notice may be given to the political party by giving it to the
party’s registered officer under the Electoral Act 1992.

55  Section 303 (How and when nomination is given)

56 The Electoral Act 1992, section 84 is applied to nominations for election as a
councillor of the Brisbane City Council under the City of Brisbane Act 1924,
section 17(5).
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256 Duty to seek other nominees for appointment to vacancy

(1) This section applies if there is a vacancy in the office of a local
government councillor and the vacancy is not to be filled by the nominee of
a political party.

(2) Within 14 days after the vacancy happens, the chief executive officer
must—

(a) by notice published in a newspaper circulating generally in the
local government’s area, invite nominations from persons
qualified to fill the vacancy; and

(b) by written notice to each person who was a candidate for the
office at the last election—

(1) inform the person of the vacancy; and

(1) ask the person to indicate in writing whether the person is
willing to accept the office if appointed.

(3) If persons qualified to fill the vacancy nominate for appointment or
indicate a willingness to accept the office if appointed, the local
government must fill the vacancy by appointment from among the persons.

PART 5S—MEMBERSHIP OF JOINT LOCAL
GOVERNMENTS

257 Election of members

(1) Each component local government or group of component local
governments of a joint local government must elect the number of
representatives to which the local government or group is entitled on the
joint local government.

(2) The representatives must be elected from—
(a) for a component local government—its councillors; or

(b) for a group of local governments—the councillors of the local
governments in the group.

(3) This section is subject to any regulation made for the joint local
government under section 48(2).
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258 When members are to be elected
The election of the members of a joint local government must be held—
(a) before the first meeting of the joint local government; and

(b) within 1 month after each of the later quadrennial elections of
local governments.

259 Delegate members

(1) Each component local government or group of component local
governments must elect 1 person as a delegate representative on the joint
local government.

(2) The delegate representative must be elected from—
(a) for a component local government—its councillors; or

(b) for a group of local governments—the councillors of the local
governments in the group.

(3) In the absence of a representative of a component local government
or group of component local governments, the delegate representative may
act as the representative.

260 Filling of casual vacancies

(1) If a vacancy happens in the office of a representative or delegate
representative of a component local government or group of component
local governments, the component local government or group must, within
2 months after the vacancy happens, elect a new representative or new
delegate representative to fill the vacancy.

(2) The representative or delegate representative must be elected from—
(a) for a component local government—its councillors; or

(b) for a group of local governments—the councillors of the local
governments in the group.

(3) This section is subject to any regulation made for the joint local
government under section 48(2).
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261 Returning officer for elections

The returning officer for an election of a representative or delegate
representative of a group of component local governments in a joint local
government is—

(a) the joint local government’s chief executive officer; or

(b) if there is no chief executive officer of the joint local
government—a person appointed by the Minister for the

purpose.

262 Appointment of representatives on default

If a component local government or group of component local
governments fails to elect the number of representatives in a joint local
government to which it is entitled at or within the time it is required to elect
them, the Governor in Council may, by gazette notice, appoint a number of
councillors of the component local government or group of component
local governments necessary to make up the required number of
representatives.

263 President and deputy president

(1) A joint local government must appoint a president and deputy
president from its members, by resolution, at—

(a) the first meeting of the joint local government; and

(b) atits first meeting after each of the later quadrennial elections of
local governments.

(2) For the purpose of electing the president, the chief executive officer
or someone else appointed by the Minister is to preside (without
entitlement to vote).

(3) This section applies subject to any regulation made for the joint local
government under section 44(b).

264 Presiding at meetings

(1) The president of a joint local government presides at meetings of the
joint local government at which the president is present.
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(2) If the president is not present at a meeting, the deputy president is to
preside.

265 Overriding duty of joint local government member

In taking part in the exercise of a joint local government’s jurisdiction, a
member of the joint local government must act in the best interests of—

(a) the whole of its area; and

(b) the responsible exercise of the joint local government’s
jurisdiction in its area.

CHAPTER 5—LOCAL GOVERNMENT ELECTIONS

PART 1—GENERAL

266 Quadrennial elections

Councillors of a local government are to be elected once every 4 years.

267 Types of elections

(1) A quadrennial or fresh election of the mayor of a local government is
an election for the whole of the local government’s area.

(2) A quadrennial or fresh election for another councillor of a local
government is—

(a) 1if the local government’s area does not have divisions—an
election for the whole of the area; or

(b) if the local government’s area has divisions—an election for each
division of the area.

(3) A by-election to fill a vacancy in the office of a local government
councillor is an election for its area, or the division of its area, for which
the councillor was elected.
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268 Elections to be held on a Saturday

Every local government election must be held on a Saturday.

269 Date of quadrennial elections

(1) A quadrennial election must be held in, and every fourth year
after, 2000.

(2) A quadrennial election must be held on the last Saturday in March.

(3) However, a regulation may fix a different date for a particular year.

270 Date of by-elections

(1) A by-election to fill a vacancy in the office of a local government
councillor is to be held on the date fixed by the returning officer for the
election.

(2) The date fixed must be within 10 weeks after the vacancy happens.

271 Local governments responsible for expenditure for conducting
elections

A local government is responsible for expenditure incurred for the
conduct of an election in its local government area.

PART 2—RETURNING OFFICERS

272 Chief executive officer is returning officer

(1) The chief executive officer of a local government is the returning
officer for every election of a councillor of the local government.

(2) This section is subject to section 273.
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273 Appointment of returning officer in place of the chief executive
officer

(1) If the chief executive officer considers on reasonable grounds that it
is appropriate to appoint another individual as returning officer for an
election, the chief executive officer may make the appointment in the
approved form.

(2) An individual who is not a current employee of the local government
can not be appointed as returning officer for an election unless the chief
executive officer—

(a) has to the extent practicable, by public notice in a newspaper
circulating generally in the local government area and in any
other newspaper the chief executive officer considers
appropriate, invited expressions of interest from individuals who
are suitably qualified to conduct elections; and

(b) if the chief executive officer considers it appropriate—has invited
submissions for appointment as returning officer from any
individual the chief executive officer considers may be suitably
qualified to conduct elections; and

(c¢) has taken into account—
(1) the individual’s qualifications to be a returning officer; and
(i) information supplied by the individual and any referees; and
(i11) the cost of the individual providing the services required.

(3) Subsections (4) to (6) apply if a returning officer appointed by the
chief executive officer is, for any reason, unable to perform the duties of
the returning officer.

(4) If possible, the returning officer must immediately inform the chief
executive officer.

(5) The chief executive officer may become the returning officer or
appoint another individual to be the returning officer for the election.

(6) To the extent practicable, subsection (2) applies to the appointment
of a returning officer under subsection (5) who is not a current employee of
the local government.

(7) If the chief executive officer believes he or she can not properly
perform the duties of returning officer for an election because of a possible
conflict of interest, the chief executive officer must ask the Minister to
appoint another individual as returning officer for the election.
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(8) The Minister may appoint another individual as returning officer for
the election.

274 Returning officer’s duty for by-election

As soon as practicable after fixing the day for holding a by-election, the
returning officer must—

(a) publish, in a newspaper circulating generally in the local
government area and in the other ways that the officer may
consider appropriate, notice of—

(i) the day fixed; and
(i1) the cut off day for the voters roll for the by-election; and
(b) take the steps required by this Act for holding the by-election.

PART 3—VOTERS ROLL

275 Returning officer must compile voters roll

The returning officer for a local government election must compile the
roll of persons entitled to vote at the election (the “voters roll”).

276 Qualification for enrolment on voters roll

A person is entitled to vote at a local government election if the person is
an elector under the Electoral Act 1992 for an electoral district, or a part of
an electoral district, included—

(a) for an election for the whole of the local government’s area—in
the area; or

(b) for an election for a division of the local government’s area—in
the division.

277 Cut off day for voters roll

A voters roll must be compiled to 1 of the following dates—
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(a) for a quadrennial election—31 January in the year of the
election;

(b) for a by-election to fill a vacancy in the office of a local
government councillor—at least 5 days, and not more than
7 days, after the publication in a newspaper, under section 274,
of notice of the day of the by-election.

278 Use of electoral roll when practicable

(1) The voters roll for an election for a local government must consist of
the persons enrolled on an electoral roll for an electoral district, or a part of
an electoral district, included—

(a) for an election for the whole of the local government’s area—in
the area; or

(b) for an election for a division of the local government’s area—in
the division.

(2) However, the returning officer may make the changes to the electoral
roll, compiled to the cut off day for the voters roll, that are necessary
because the boundaries of the area or its divisions are not identical with the
boundaries of the electoral district.

279 Requirements of voters roll
(1) A voters roll for an election must—
(a) show the names of all persons entitled to vote at the election; and

(b) be in the form of the electoral roll used for elections of the
Legislative Assembly.

(2) The returning officer must not include in a voters roll an elector’s
address that, under the Electoral Act 1992, is excluded from the publicly
available part of an electoral roll.

280 Voters roll to be open to inspection and purchase
(1) A voters roll for an election is open to inspection.

(2) Copies of the voters roll must be available for purchase at the local
government’s public office.
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(3) The price of a copy of the voters roll must be no more than the cost to
the local government of having the copy available for purchase and, if the
copy is posted to the purchaser, the postage cost.

281 Electoral registrars to help returning officers

An electoral registrar under the Electoral Act 1992 must give a returning
officer the assistance that the returning officer reasonably requires to
compile a voters roll for a local government election.

PART 4—VOTING

282 Compulsory voting

Voting at an election for a local government is compulsory and each
elector is entitled to 1 vote only.

283 System of voting
The system of voting at an election for a councillor is—

(a) for a local government area divided into single-member
divisions—optional-preferential voting; and

(b) 1in any other case—first-past-the-post voting.

PART 5—DIVISION OF LOCAL GOVERNMENT AREAS

Division 1—Preliminary

284 Application of part to Brisbane City Council
This part applies to the Brisbane City Council.
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284A Definition for pt 5
In this part—
“information date’” means—

(a) for Brisbane City Council—1 October in the year that is 2 years
before the year of the quadrennial elections for local
governments; or

(b) for another local government—1 March in the year before the
year of the quadrennial elections for local governments.

Division 2—Quota requirements for divided local governments

285 Equitable division of local government areas

(1) For each divided local government area and each local government
area, or proposed local government area, that is proposed to be divided,
there must be a quota of voters for each councillor to be elected for a
division of the area.

(2) The quota is worked out by dividing the total number of electors, as
nearly as can be found out, by the number of councillors (other than the
mayor) of the local government.

286 Quota to be complied with in division of local government area
and assignment of councillors

(1) The quota worked out for a local government area or proposed local
government area under section 285 must be complied with in the
determination of—

(a) a reviewable local government matter (other than a limited
reviewable local government matter); or

(b) alimited reviewable local government matter.

(2) However, a margin of allowance may be adopted if necessary, but
the quota must not be departed from—

(a) for a local government area with more than 10 000 electors—by
more than 10%; or

(b) for another local government area—by more than 20%.
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(3) Also, an electoral and boundaries review commission may, if it is
satisfied it is appropriate in its determination, under section 93(4)
or 102(4), of a reviewable local government matter, adopt a margin of
allowance, but the quota must not be departed from—

(a) for a local government area with more than 10 000 electors—by
more than 20%; or

(b) for another local government area—by more than 40%.

(4) However, a commission must not make a determination under
subsection (3) in the period starting on the information date mentioned in
section 287 for a local government and ending on the date of the next
quadrennial elections.

(5) Also, subsection (3) does not apply if—

(a) the reference for the matter includes a reviewable local
government matter mentioned in section 64(1)(a) or (f); or

(b) the matter is referred to the commissioner under section 288.

(6) For subsection (2), the quota must be worked out as near as
practicable to—

(a) if the matter is a reviewable local government matter (other than
a limited reviewable local government matter)—the time notice
of the proposed determination of the matter is given under
section 90 or 100; or

(b) if the matter is a limited reviewable local government
matter—the time notification in the gazette of the determination
of the matter is given under section 109.

(7) For subsection (3), the quota must be worked out as near as
practicable to the time notice of the proposed determination of the matter is
given under section 90 or 100.

Division 3—Disclosure requirements and references

287 Disclosure of compliance or noncompliance with quota
requirements

(1) Not later than the information date, each local government whose
area is divided must inform the Minister, in writing, whether each division
of its area is consistent with the basis specified in section 286(2).
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(2) The information must be based on the roll of electors in each division
available as near as practicable to the information date.

(3) However, subsection (1) does not apply to a local government, if—

(a) an electoral and boundaries review commission has made a
delayed implementation determination for a reviewable local
government matter for the local government’s area; and

(b) the determination was made after the conduct of the last election
of all councillors for the local governments affected by the
determination.

288 Matter of area’s division referred to commissioner

(1) The Minister must refer the matter of the division of a local
government’s area to the commissioner if the local government informs the
Minister—

(a) for the 2004 quadrennial elections for local governments or the
quadrennial elections held every 8 years after the 2004
quadrennial elections—

(1) if the local government has less than 6 divisions—2 or more
divisions in its area are not consistent with the basis
specified in section 286(2); or

(i1) if the local government has 6 or more divisions—one-third
or more of the divisions in its area are not consistent with
the basis specified in section 286(2); or

(b) for the 2008 quadrennial elections for local governments or the
quadrennial elections held every 8 years after the 2008
quadrennial elections—a division in its area is not consistent
with the basis specified in section 286(2).

(2) Also, the Minister must refer the matter of the division of a local
government’s area to the commissioner if—

(a) the local government fails to inform the Minister as required by
section 287 about its area; or

(b) the Minister reasonably believes information given under
section 287 is incorrect.

(3) In addition, the Minister must refer the matter of the division of a
local government’s area to the commissioner—
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(a) if—

(i) an electoral and boundaries review commission has made a
determination, under section 93(4) or 102(4), for a
reviewable local government matter for the area; or

(i1) an electoral and boundaries review commission has made a
delayed implementation determination for a reviewable
local government matter for the area; and

(b) the determination was made since the conduct of the last election
of all councillors for the local governments affected by the
determination.

(4) If the number of divisions in a local government area is not a multiple
of 3, the area is, for subsection (1)(a)(ii), taken to have the number of
divisions that is the next lower number to the actual number of divisions
that is a multiple of 3.

(5) A reference under subsection (3) must be made as soon as practicable
after the information date for the local government.

PART 6—CONDUCT OF ELECTIONS

Division 1—Preliminary

289 Conduct of elections

An election must be conducted under this part.

Division 2—Electoral officers

290 Returning officer

The returning officer for an election is responsible for its proper conduct.



s 291 205 s 293
Local Government Act 1993

291 Assistant returning officers

(1) The returning officer for an election may appoint 1 or more assistant
returning officers for the election.

(2) An appointment under subsection (1) must be in the approved form.

292 Presiding officers
(1) The returning officer—
(a) may be presiding officer at a polling booth; and

(b) must appoint an adult as presiding officer at each polling booth
other than the booth where the returning officer is the presiding
officer.

(2) A presiding officer at a polling booth is responsible for the proper
conduct of the poll at the booth and for carrying out the other duties for the
election that are required by the returning officer.

(3) If a person is unable to act as presiding officer at a polling booth, the
returning officer, or someone else with the returning officer’s approval,
may appoint an adult as presiding officer at the booth while the person is
unable to act.

(4) An appointment under subsection (1) or (3) must be in the approved
form.

293 Issuing officers

(1) The returning officer, or a presiding officer with the returning
officer’s approval, may appoint adults (“‘issuing officers’”) to—

(a) give ballot papers, declaration envelopes and declaration forms to
electors; and

(b) perform the other duties for the election that are required by the
presiding officer.

(2) The appointment must be in the approved form.

(3) Anything done by an issuing officer under subsection (1)(b) is taken
to be done by the returning officer or the presiding officer.
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294 Declaration by issuing officers

An issuing officer must make a declaration in the approved form before
acting as an issuing officer.

295 Returning officer may act through other officers
If—
(a) the returning officer may, under this part, do anything; and

(b) the returning officer authorises an assistant returning officer,
presiding officer or issuing officer (the ‘“‘authorised officer’) to
do the thing; and

(c) the authorised officer does the thing;

the thing is taken to have been done by the returning officer.
Examples—

1. For an election, if the returning officer authorises an assistant returning officer to
conduct the election in a division, and the assistant returning officer does so, the
returning officer is taken to have conducted the election in the division.

2. For an election, if the returning officer authorises an assistant returning officer to
carry out the functions of the returning officer under section 366,%7 the returning
officer is taken to have carried out those functions.

3. Under section 351, declaration envelopes are to be posted or given to the returning
officer. For an election, the returning officer could authorise an issuing officer to
receive declaration envelopes, to remove the declaration envelopes containing the
ballot papers from the return address envelopes and place the declaration
envelopes in a ballot box.

296 Assistant returning officer may act through certain authorised
officers

If—

(a) an assistant returning officer may, under this part, do anything;
and

(b) the assistant returning officer authorises a presiding officer or
issuing officer to do the thing; and

57  Section 366 (Official counting of votes)
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(c) the presiding officer or issuing officer does the thing;

the thing is taken to have been done by the assistant returning officer.

297 Supply and use of voters rolls

(1) The returning officer must give to the presiding officer at each
polling booth enough copies of the voters roll certified in the approved
form by the returning officer.

(2) An issuing officer must use a certified copy of the voters roll for
taking the ballot in the election.

Division 3—Candidates for election or appointment

298 Qualification for nomination

(1) Subject to subsection (3), a person who is qualified under chapter 4,
part 1, division 2, to become a councillor of a local government may
nominate for election or appointment to the local government.

(2) A person is not disqualified from nominating because the person is a
member of the Legislative Assembly or a local government employee.

(3) A person who is a candidate for election as a member of an
Australian Parliament, is not qualified to be nominated for election or
appointed as a councillor of a local government until—

(a) for an election under the Electoral Act 1992—the day the
Electoral Commission is notified, under section 122(1) of that
Act, of the candidate elected for the electoral district for which
the person is a candidate; or

(b) for an election under the Commonwealth Electoral Act 1918
(Cwlth)—

(1) the day the result of the election and the candidates elected
are declared under section 283 of that Act; or
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(i1) the day the candidate elected for the division for which the
person is a candidate is declared under section 284 of that
Act.>8

(4) This section applies to the Brisbane City Council.

299 Prohibition of dual candidature
(1) A person can not, at the same time, be a candidate—

(a) for election as mayor of a local government and as another
councillor of the local government; or

(b) for election as a councillor of a local government for more than
1 division of the local government’s area.

(2) If, at noon on the nomination day, a person is nominated as a
candidate in contravention of subsection (1), each of the nominations is of
no effect.

(3) This section applies to the Brisbane City Council.

300 Leave to local government employee to contest election

(1) A local government employee who nominates as a candidate for
election as a local government councillor is entitled to leave of absence for
a period of not more than 2 months to contest the election.

(2) A local government employee may use any entitlement to accrued
leave with pay as leave to which the employee is entitled under
subsection (1).

(3) Unless leave is taken under subsection (2), the local government
employee is not entitled to payment of salary or wages for any period of
leave taken under subsection (1).

(4) This section applies to the Brisbane City Council.

58  Commonwealth Electoral Act 1918, (Cwlth) sections 283 (Return of writ for
election of Senators) and 284 (Declaration of poll and return of writs for House of
Representatives)
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Division 4—Nominations of candidates for election

301 Calling for nominations

(1) The returning officer must publish notice of the election in a
newspaper circulating generally in the local government area, or division
of the local government area, for which the election is to be held.

(2) The notice must—
(a) be in the approved form; and
(b) specify a day as the nomination day—

(1) not less than 10, or more than 21, days after the day of
publication of the notice; and

(1) not less than 21, or more than 42, days before the day on
which the election is to be held; and

(c) specify a place of nomination; and

(d) invite nominations of candidates for the election.
(3) The place of nomination must be—

(a) the local government’s public office; or

(b) aplacein its area convenient generally to persons in its area.

302 Who may nominate

(1) A candidate for election as a councillor of a local government must
be a person who is qualified under section 298 to nominate for the election.

(2) This section applies to the Brisbane City Council.

303 How and when nomination is given

(1) A person who wishes to be a candidate for election must be
nominated by—

(a) the registered officer under the Electoral Act 1992 of a political
party that has endorsed the person as a candidate for the election;
or

(b) atleast 6 electors for the local government area, or division of the
local government area, for which the election is to be held.
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(2) A nomination must be—
(a) in the approved form; and

(b) given to the returning officer after the nominations are invited for
the election but before noon on the nomination day.

304 Deposit to accompany nomination

(1) Before noon on the nomination day, the person nominating as a
candidate must deposit, in cash or by a cheque drawn by a financial
institution, with the returning officer—

(a) $150; or
(b) if another amount is prescribed by regulation—the amount.

(2) The deposit must be held in the trust fund of the local government
until it is refunded, or becomes the property of the local government, under
this part.

305 Special grounds for deciding a person is not properly nominated
(1) In this section—

“nomination name” means the name proposed by a candidate to be used
on the ballot paper as the candidate’s name under section 325(3).5

“parliamentary party’’ means an organisation—

(a) whose object or activity, or 1 of whose objects or activities, is the
promotion of the election to an Australian parliament of a
candidate or candidates endorsed by it or by a body or
organisation of which it forms a part; and

(b) of which at least 1 member is a member of an Australian
parliament.

“party name” means the name, or an abbreviation or acronym of the name
of—

(a) aparliamentary party; or

(b) apolitical party; or

59  Section 325 (Requirements of ballot papers)
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(©

an organisation or group whose object or activity, or 1 of whose
objects or activities, is the promotion of the election of a
candidate or candidates endorsed by it or by a body or
organisation of which it forms a part to—

(1) an Australian parliament; or

(i1) an office of councillor of a local government.

“public body name” means the name, or an abbreviation or acronym of
the name, of a prominent public body.

(2) The returning officer may decide that a person whose name has been
changed is not properly nominated because the nomination name—

(a)
(b)

(©)
(d
(e)

®

is a party name; or

so nearly resembles a party name that it is likely to be confused
with or mistaken for the party name; or

includes the word ‘independent’; or
is a public body name; or

so nearly resembles a public body name that it is likely to be
confused with or mistaken for the public body name; or

18 obscene or offensive.

(3) The returning officer may also decide that a person whose name has
been changed is not properly nominated if the returning officer considers
the name could cause confusion.

Example of subsection (3)—

If a person’s name is Informal, the returning officer may consider that the name could
cause confusion to electors.

(4) If the returning officer decides a person is not properly nominated
under this section for an election, the returning officer must give the person
a notice stating—

(a)

the decision; and
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(b) the reasons for the decision; and

(c) the person’s right to apply for an injunction.®

306 Certificate of returning officer

(1) If the returning officer is satisfied a person has been properly
nominated for election, the returning officer must—

(a) certify the nomination, in the approved form; and
(b) give a copy of the certificate to the candidate.

(2) The certificate must specify the time, day and place proposed for a
draw, if necessary, for the order of listing of candidates’ names on the
ballot paper.

(3) A person is properly nominated for election if—

(a) sections 302 to 304 have been complied with, or have been
substantially complied with apart from a mere formal defect or
error in the nomination; and

(b) section 299 does not apply to the person’s nomination; and
(¢) the nomination has not been withdrawn.

(4) The returning officer is not obliged to look beyond—
(a) the form of nomination and payment of the deposit; and
(b) the voters roll; and

(c) documentary evidence produced by the nominee or nominator
that at the time the voters roll is compiled for the election—

(1) the nominator is an elector for the election or the registered
officer under the Electoral Act 1992 of a political party; or

(i1) the nominee is, under the Electoral Act 1992, an elector for
an electoral district, or part of an electoral district, included
in the local government’s area.

(5) If a nomination is wrongly certified by the returning officer, the
certification, or the issue of a copy of the certificate, does not validate the
nomination.

60  For a person’s right to seek an injunction, see section 407 (Injunctions to restrain
contravention of chapter).
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307 Display of nominations

As soon as practicable after receipt of a nomination, the returning officer
must display a copy of the nomination in a conspicuous position at the
place of nomination and, if that place is not the local government’s public
office, at the public office.

308 Termination of candidature before noon on nomination day

(1) A person nominated as a candidate for election may withdraw the
person’s agreement to the nomination by signed notice given to the
returning officer before noon on the nomination day.

(2) If this happens—
(a) the nomination is of no effect; and

(b) the person’s deposit must be refunded to the person.

309 Death of candidate

If a person nominated as a candidate for election dies before noon on the
nomination day—

(a) the nomination is of no effect; and

(b) the person’s deposit must be refunded to the person’s personal
representative.

310 Procedure if number of candidates not more than number
required

(1) If the number of candidates properly nominated for election does not
exceed the number required to be elected—

(a) the nominees are taken to have been elected; and

(b) the returning officer must, as soon as practicable after the
nomination day, publish a notice in the approved form in a
newspaper circulating generally in the local government area, or
division of the local government area, for which the election was
to be held, that the nominees are taken to have been elected.

2) If—

(a) no-one is nominated as a candidate for an election; or
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(b) the number of candidates nominated is less than the number
required to be elected;

the Governor in Council may, by gazette notice, appoint as councillors of
the local government, the number of persons necessary to constitute fully
the local government.

(3) Each person appointed as a councillor must be qualified to be elected
as a councillor of the local government for the local government area, or
division of the local government area, for which the election was to be
held.

(4) The persons appointed are taken to have been properly elected as
councillors of the local government.

311 Procedure if number of candidates exceeds number required

(1) If the number of candidates properly nominated for election exceeds
the number required to be elected, a poll must be conducted under this part.

(2) The returning officer must give public notice that a poll will be
conducted.

(3) The notice must—
(a) be in the approved form; and
(b) specify—
(i) the day the poll will be conducted; and

(i) the names of all candidates properly nominated for election
in the order decided under section 327; and

(i11) the location of all ordinary polling booths to be used for
taking the ballot in the poll; and

(iv) that the ordinary voting hours are from 8 a.m. to 6 p.m.; and

(c) bedisplayed in a conspicuous position at the place of nomination
and, if that place is not the local government’s public office,
displayed at the public office; and

(d) be published in a newspaper circulating generally in the local
government area, or division of the local government area, for
which the poll will be conducted.
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(4) Display of a notice under subsection (3)(c) must—
(a) start as soon as practicable after noon on the nomination day; and

(b) continue until the close of the poll.

312 Supply of voters roll

(1) If a poll is to be conducted in the election, the returning officer must
give a copy of the voters roll to each candidate as soon as practicable after
the nomination day.

(2) The copy of the roll must be certified by the returning officer in the
approved form.

313 Procedure on death of candidate when poll to be conducted

(1) If a poll is to be conducted and a candidate dies after noon on the
nomination day but before the polling day—

(a) for a candidate as mayor—the proceedings for the election of the
mayor must start again; and

(b) for a candidate as councillor (other than mayor) if the local
government’s area is undivided—the proceedings for the election
of the councillors must start again; and

(c) for a candidate as a councillor for a division of local
government’s area—the proceedings for the election of
councillors for the division must start again.

(2) The deceased candidate’s deposit must be refunded to the
candidate’s personal representative.

(3) The deposits of other candidates must be refunded to the candidates.

(4) Despite subsection (1), the Governor in Council may, by gazette
notice, direct that proceedings for holding an election of all councillors of
the local government start again.

(5) If proceedings are started again, the Governor in Council must, by
gazette notice, fix a new polling day for the election.

314 Disposal of deposits generally

(1) As soon as practicable after the conclusion of an election, each
candidate’s deposit must be refunded to the candidate if—
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(a) the candidate is elected; or

(b) if the system of voting at the election is optional-preferential
voting—the number of first preference votes received by the
candidate is more than 4% of the total number of formal first
preference votes cast in the election; or

(c) if the system of voting at the election is first-past-the-post
voting—the number of votes received by the candidate is more
than 4% of the total number of formal votes cast in the election.

(2) Despite subsection (1), a candidate’s deposit must not be refunded
until—

(a) if, under section 427, the candidate is required to give a return
under the section for the candidate’s disclosure period for the
election—the candidate gives the return; or

(b) if, under section 427(3), the candidate is not required to give a
return under the section for the candidate’s disclosure period for
the election—the end of the disclosure period.

(3) All other candidates’ deposits become the property of the local
government and must be paid into its operating fund.

(4) This section applies to Brisbane City Council.

315 If successful candidate dies

If a candidate who is successful at the election dies before the final result
of the poll is declared, the candidate must be declared elected to the office
for which the person was a candidate.

316 Extension of times
(1) This section applies if—

(a) anomination day is specified under section 301 for the election;
or

(b) apolling day is specified under section 311 for the election.

(2) The Governor in Council may, by gazette notice, fix a later day as the
nomination or polling day.

(3) The returning officer must publish a notice in a newspaper
circulating generally in the local government area, or division of the local
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government area, for which the election is to be held giving any necessary
directions to candidates for election, and to electors, about the procedures
to be followed.

Division 5—Ballots

317 Poll by ballot
A poll must be conducted by ballot taken under this part.

318 Direction that poll be conducted by postal ballot

(1) If the local government’s area includes a large rural sector, the
Governor in Council may, by gazette notice, direct that a poll be conducted
by postal ballot.

(2) The direction may be given for—
(a) the whole of its area; or
(b) 1 or more divisions of its area; or
(c) apartof its area marked on a map.

(3) The map is open to inspection at the public office of the local
government.

Division 6—Polling booths

319 Polling booths—general

(1) A place on or from which liquor may lawfully be sold can not be
used as a polling booth.

(2) However, a civic or cultural centre, community hall or similar place
under the local government’s control, may be used as a polling booth if—

(a) the floor area for taking the ballot is designated in the notice of
the conduct of the poll under section 311; and

(b) the local government ensures that no liquor will be sold or
supplied in that area during the taking of the ballot.

(3) The returning officer—
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(a) may arrange for a polling booth within or outside the local
government area, or division of the local government area, to be
used in an election; and

(b) may arrange for 2 or more polling booths at any place if the
number of electors likely to vote at the place is greater than could
conveniently vote in 1 booth at the place; and

(c) must ensure that each polling booth is provided with enough
ballot boxes, ballot papers and materials to enable electors to
mark the ballot papers.

(4) The returning officer may arrange for all polling booths or specified
polling booths for an election in a division of the local government area to
also be used for any other election conducted at the same time for, or for a
division of, the local government area.

320 Provision of ordinary polling booths

(1) For the purpose of taking a ballot in the election, the returning officer
must arrange for places, or parts of places, to be used on polling day as
ordinary polling booths to enable electors in general to vote.

(2) The returning officer may—

(a) less than 3 days before polling day, arrange for an ordinary
polling booth to be used; or

(b) less than 6 days before polling day, cancel arrangements for the
use of an ordinary polling booth;

only if it is necessary because of circumstances beyond the returning
officer’s control.

(3) If, after publication of the notice under section 311, the returning
officer arranges for the use of an ordinary polling booth, the officer must
give public notice—

(a) of the location of the booth; and

(b) that the ordinary voting hours of the booth are from 8 a.m. to
6 p.m.

(4) If the returning officer cancels arrangements for the use of an
ordinary polling booth, the officer must give public notice of the
cancellation.
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(5) Notice under subsection (3) or (4) must be given in the way that the
returning officer considers is the best way to inform electors generally.

321 Declaration of mobile polling booths

(1) If the returning officer is satisfied residents in an institution should
be able to vote at the institution in a poll, the returning officer may arrange
for the whole or a part of the institution to be available as a mobile polling
booth to enable residents in the institution to vote there in the poll.

(2) If the returning officer is satisfied a part of the local government area
or division of the local government area does not have enough electors to
justify the use of an ordinary polling booth in the part, the returning officer
may arrange for the whole or part of any place in the part to be available as
a mobile polling booth to enable electors in the part to vote in the poll.

(3) If the returning officer acts under subsection (1) or (2), the officer
must fix the times, during the period starting 11 days before the polling day
and ending at 6 p.m. on the polling day, when the mobile polling booth
may be used for voting.

(4) The returning officer must, by notice published in a newspaper
circulating generally in the relevant part of the local government area—

(a) declare the whole or part of the relevant institution or place as a
mobile polling booth for the election; and

(b) specify the times at which votes may be cast at the booth.
(5) The notice must be in the approved form.

(6) The returning officer also must give written notice to the candidates
for election of the declaration of the mobile polling booth and the times at
which votes may be cast at the booth.

(7) On the declaration of a mobile polling booth for an election, the
electors resident in the relevant institution or the electors resident in the
part of the local government area in which the booth is situated, may vote
in the election at the booth during the times specified for the booth in the
notice published under subsection (4).

322 Duty of person in charge of institution

(1) If the returning officer arranges for the whole or part of an institution
to be used as an ordinary polling booth, the person in charge of the
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institution must allow electors and issuing officers to have access to the
booth whenever votes may be cast at the booth.

(2) If the returning officer declares the whole or part of an institution as a
mobile polling booth, the person in charge of the institution must allow
residents in the institution and issuing officers to have access to the booth
whenever votes may be cast at the booth.

323 Privacy of voting

The returning officer must ensure that each polling booth is provided
with enough voting compartments, or other adequate facilities, to allow the
casting of votes in private.

Division 7—Ballot boxes, papers and other documents

324 Ballot boxes generally

(1) A ballot box used in a poll must be under the scrutiny and effective
control of an issuing officer.

(2) A ballot box must—

(a) have an opening of a size sufficient to allow folded ballot papers
and declaration envelopes to be put in the box; and

(b) be open to inspection by issuing officers, candidates for election
at the poll, and scrutineers properly appointed for the poll, before
the box is locked or sealed for receipt of ballot papers.

325 Requirements of ballot papers

(1) If a poll is to be conducted, the returning officer must arrange for the
printing of all ballot papers to be used in taking the ballot in the poll.

(2) A ballot paper must—
(a) be in the approved form; and

(b) be of material that, when folded, the vote cast by the elector on
the paper is effectively concealed; and

(c) be attached to a butt that—
(1) 1is not part of the ballot paper; and
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(d)

(e)

®

(i1) 1is perforated to allow the ballot paper to be easily detached
from the butt; and

(iii) is numbered in regular arithmetical sequence, starting with
the numeral 1 and proceeding by intervals of one whole
numeral, so that each butt for the local government area, or
division of the local government area, for which the poll is
conducted has a unique number; and

show the name of each candidate for election as required by
subsection (3); and

if the names of 2 or more candidates are so similar as to be likely
to cause confusion to electors—contain an appropriate
description or addition, in the returning officer’s opinion, to
distinguish the persons’ names; and

if a candidate endorsed by a political party was nominated under
section 303(1)(a)—contain, printed adjacent to the candidate’s
name, the name of the political party as it would be required to be
shown in a ballot paper under the Electoral Act 1992.

(3) A ballot paper must—

(a)

(b)

contain the name of each candidate once only by showing first
the surname followed by the given name or names; and

show the names of the candidates in the order decided under
section 327.

(4) A ballot paper must not contain anyone else’s name.

326 Separate ballot papers for separate polls

(1) This section applies if a poll for election of mayor of the local
government is to be conducted when a poll for election of another
councillor of the local government is conducted.

(2) Separate ballot papers must be used for the polls unless the returning
officer decides to use a combined ballot paper.

327 Order of listing of candidates’ names

(1) The order in which names of candidates for election are to be listed
on ballot papers and notices under section 311 is to be decided under this
section.
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(2) The order must be decided by the returning officer as soon as
practicable after noon on the nomination day.

(3) The returning officer must, in the presence of 2 witnesses—

(a)
(b)

(©)

(d)
(e)

()
€]
(h)

write the name of each candidate on a separate sheet of paper;
and

ensure that each piece of paper is of the same kind, shape, size
and colour; and

put each separate piece of paper in a separate envelope and, if it
is necessary to fold the piece of paper to make it fit in the
envelope, fold each piece of paper in the same way to make each
the same size and thickness; and

ensure that each envelope 1s opaque and of the same kind, shape,
size and colour; and

after each piece of paper has been placed in an envelope, seal the
envelope; and

put all the envelopes in a container and shuffle them; and
draw out the envelopes, 1 at a time; and

as each envelope is drawn out, open it and record the name of the
candidate shown on the piece of paper in the envelope.

(4) The order in which the names are recorded is the order in which the
names are to appear on the ballot paper and notices under section 311.

(5) The returning officer must allow each candidate, or the candidate’s
representative, to be present when the order of candidates’ names is

decided.

328 Distribution of ballot papers

(1) The returning officer must ensure a sufficient number of ballot
papers is available at all polling booths.

(2) The returning officer must prepare a delivery note in the approved
form in triplicate for each parcel of ballot papers supplied by the returning
officer to presiding officers at polling booths.

(3) The approved form must—

(a)

show details of the number of ballot papers supplied; and
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(b) show the range of numbers of the ballot papers; and
(c) include a form of acknowledgment of receipt of the ballot papers.

(4) Two copies of the delivery note must be included in the parcel of
ballot papers.

(5) As soon as practicable after a presiding officer receives a parcel of
ballot papers, the presiding officer must—

(a) check the contents against the details shown in the delivery note;
and

(b) complete the particulars prescribed by the delivery note; and
(c) sign the form of acknowledgment included in the delivery note.

(6) If there is a discrepancy between the details shown in the delivery
note and the contents of the parcel, the presiding officer must cause a
countercheck to be made by—

(a) if another presiding officer is available—the other presiding
officer; or

(b) if another presiding officer is not available—a responsible
person.

(7) A discrepancy confirmed by a countercheck must be noted in the
form of acknowledgment and the form must be signed by the presiding
officer and the person who made the countercheck.

(8) The presiding officer must return 1 copy of the delivery note to the
returning officer and retain the other copy of the delivery note until it is
given to the returning officer with the sealed parcels of ballot papers under
section 363.

329 Correction of errors etc.

Any error, omission or delay in respect of any voters roll, ballot papers
or other document to be used in a poll may be corrected by procedures
directed by the Governor in Council, by gazette notice.
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Division 8—Scrutineers

330 Candidates’ entitlement to scrutineers

A candidate for election is entitled to have 1 scrutineer present for each
issuing officer at a polling booth or at a place for examination of
declaration envelopes or counting of votes—

(a) before and at all times when electors may vote in the booth; and

(b) at all times during the examination or counting.

331 Appointment of scrutineers

(1) A candidate for election may, in the approved form, appoint adults as
scrutineers for the candidate.

(2) On appointment, a scrutineer must make a declaration in the
approved form before the returning officer or a presiding officer.

332 Proof of identification
A scrutineer must—

(a) carry evidence of identification and of the person’s appointment
as a scrutineer; and

(b) on demand, produce the evidence to an issuing officer.

333 Powers of scrutineers
(1) A scrutineer for a candidate for election is entitled to be present—

(a) 1in a polling booth—before taking the ballot in the poll starts to
inspect ballot boxes; and

(b) in a polling booth and any office of the presiding officer at the
booth—when electors may vote in the booth; and

(c) 1in a polling booth or other place—to watch the examination of
declaration envelopes and counting of votes.

(2) A scrutineer may—

(a) object to an issuing officer’s decision on a person’s entitlement to
vote at the election; and
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(b) object to the acceptance or rejection of a ballot paper by the
returning or presiding officer; and

(c) record details of persons who vote at the election at a polling
booth and remove the record from the booth.

Division 9—Voting generally

334 Who may vote

Only electors may vote in a ballot taken in a poll.

335 When votes may be cast at an ordinary polling booth or mobile
polling booth

(1) Voting at an ordinary polling booth must take place between 8 a.m.
and 6 p.m. on polling day.

(2) However, an elector who is in an ordinary polling booth at 6 p.m. on
polling day, for the purpose of voting in the poll, must be allowed to vote.

(3) Voting at a mobile polling booth must take place during the times
fixed for the booth by the returning officer.

(4) However, an elector who is in a mobile polling booth at the time of
the close of voting at the booth, for the purpose of voting in the poll, must
be allowed to vote.

336 Procedure for voting at a polling booth

(1) Subject to sections 338 and 340, an elector, other than a declaration
voter, must vote at a polling booth under the procedures set out in this
section.

(2) The elector must enter a polling booth for the local government area,
or division of the local government area, during voting hours at the booth.

(3) In the polling booth, the elector must give the elector’s full name and
address to an issuing officer.

(4) If the elector—
(a) has a ballot paper and declaration envelope for the election; and

(b) does not intend to cast a declaration vote;
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the elector must return the ballot paper and declaration envelope to the
issuing officer.

(5) The issuing officer must give a ballot paper to a person asking for it
if the issuing officer is satisfied the person is entitled to vote at the election.

(6) The issuing officer may ask a person questions to decide whether the
person is entitled to vote at the election.

(7) If, because of the answers to the questions—

(a) the issuing officer is satisfied the person is an elector mentioned
in section 344(a), (b) or (c); or

(b) the issuing officer suspects, on reasonable grounds, that the
person is not entitled to vote at the election;

the person may only cast a declaration vote.

(8) The issuing officer must place a mark, in ink, on the officer’s copy of
the voters roll against the name of each person given a ballot paper by the
officer.

(9) An issuing officer who gives a ballot paper to a person must, if asked
by a scrutineer, keep a record of the objection by the scrutineer to the
entitlement of the person to vote.

(10) On being given the ballot paper, the elector must, without delay—

(a) go alone into an unoccupied voting compartment in the polling
booth; and

(b) there, in private, mark a vote on the ballot paper in accordance
with division 11; and

(c) fold the ballot paper, concealing the vote, and put it in the
appropriate ballot box in the polling booth; and

(d) leave the polling booth.

337 Duties of issuing officer for returned papers
(1) An issuing officer must—

(a) record in the approved form the giving of a ballot paper to a
person who has returned a ballot paper and declaration envelope
to the officer under section 336(4); and

(b) attach to the form all ballot papers and declaration envelopes
returned to the officer; and
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(c) give the form and the attached documents to the presiding officer.

(2) The presiding officer must set aside the form and attached documents
in the officer’s custody for separate identification under
section 363(1)(g)(i1).

338 Arrangements for electors with disability

(1) This section applies if an elector can not enter a polling booth
because of illness, disability or advanced pregnancy, but is able to come to
a place (the ‘““voting place’) close to the polling booth.

(2) The issuing officer may perform the issuing officer’s functions, and
the elector may vote at the voting place, as if it were the polling booth.

(3) However, the issuing officer must—

(a) before taking any action under subsection (2), inform the
scrutineers present of the proposed action; and

(b) allow 1 scrutineer for each candidate to be present at the voting
place; and

(c) ensure that after the ballot paper is marked, it is—
(i) folded to conceal the vote; and

(i1) put in an envelope or, if the vote is a declaration vote, a
declaration envelope; and

(d) seal the envelope; and
(e) if—
(i) the vote is a declaration vote—put the sealed declaration

envelope in the appropriate ballot box inside the polling
booth; or

(i1) the vote is not a declaration vote—open the envelope inside
the polling booth in the presence of any scrutineers,
ensuring the ballot paper remains folded, and put the folded
ballot paper in the appropriate ballot box.

(4) The issuing officer must ensure that, as far as practicable—

(a) for a declaration vote—section 348 is complied with when the
elector votes; or

(b) for another vote—section 336 is complied with when the elector
votes.
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(5) Subsections (2) and (3) apply to all types of voting under this
division.

339 Arrangements for electors at institutions

(1) If a polling booth is an institution or part of an institution, an issuing
officer may visit electors resident in the institution, or part of the
institution, for the purpose of enabling them to vote.

(2) Before taking action under subsection (1), the issuing officer must
inform the scrutineers present of the proposed action.

(3) When visiting an elector in an institution, the issuing officer must—
(a) take to the elector—

(1) a ballot paper or a declaration form, ballot paper and
declaration envelope; and

(i) a ballot box; and
(ii1) anything else necessary to enable the elector to vote; and
(b) if a scrutineer wishes—be accompanied by the scrutineer.
(4) The issuing officer must ensure that, as far as practicable—

(a) for a declaration vote—section 348 is complied with when the
elector votes; or

(b) for another vote—section 336 is complied with when the elector
votes.

340 Arrangements for electoral visitor voting
(1) The following electors are entitled to be electoral visitor voters—

(a) electors who, because of illness, disability or advanced
pregnancy, will be prevented from voting at a polling booth;

(b) electors who, because they are caring for a person who is ill, has
a disability or is pregnant, will be prevented from voting at a
polling booth.

(2) An elector who is entitled to be an electoral visitor voter may apply
to the returning officer to vote as an electoral visitor voter.

(3) The application must be in the approved form.
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(4) If the application is received not later than 6 p.m. on the Thursday
before polling day, the returning officer must direct an issuing officer to
visit the elector to enable the elector to vote.

(5) As soon as practicable after the returning officer has directed an
issuing officer to visit electors, the returning officer must inform each
candidate for election of—

(a) the place from which the issuing officer proposes to start making
visits; and

(b) the time or times on the day or days when the issuing officer
proposes to start making visits.

(6) The issuing officer must visit an elector at a reasonable hour before
6 p.m. on polling day.

(7) When visiting an elector, the issuing officer must—
(a) take to the elector—

(1) a ballot paper or a declaration form, ballot paper and
declaration envelope; and

(i) a ballot box; and
(1i1) anything else necessary to enable the elector to vote; and
(b) if a scrutineer wishes—be accompanied by the scrutineer.
(8) The issuing officer must ensure that, as far as practicable—

(a) for a declaration vote—section 348 is complied with when the
elector votes; or

(b) for another vote—section 336 is complied with when the elector
votes.

341 Help for electors in voting

(1) If an elector satisfies an issuing officer that the elector can not vote
without help, the elector may be accompanied into an unoccupied voting
compartment in a polling booth, or be otherwise helped, by someone
chosen by the elector.

(2) The person may help the elector in any of the following ways—
(a) if asked by the elector—stating the names of candidates;

(b) acting as interpreter;
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(c) explaining the ballot paper and the requirements of division 11
about its marking;

(d) marking, or helping to mark, the ballot paper in the way the
elector wishes;

(e) folding the ballot paper and putting it into a ballot box or a
declaration envelope;

(f) sealing a declaration envelope or putting it into a ballot box.
(3) Subsections (1) and (2) apply to all types of voting.
(4) This section applies despite any of the following provisions—

. section 336(10)

*  section 348

. section 351.

342 Adjournment of poll

(1) If the conduct of a poll is, or is likely to be, obstructed or interrupted
from any cause, the returning officer may adjourn the conduct of the poll
generally or at a particular polling booth.

(2) If the conduct of a poll at a particular polling booth is, or is likely to
be, obstructed or interrupted from any cause, the presiding officer at the
booth may adjourn the conduct of the poll at the booth.

(3) If a poll is adjourned under subsection (1) or (2), the returning officer
must fix a day (not later than 34 days after the day on which the poll is
adjourned) for conducting the adjourned poll.

(4) The returning officer must give public notice of the day fixed—

(a) 1n a newspaper circulating generally in the relevant part of the
local government area; and

(b) in other ways the returning officer considers appropriate.

Division 10—Declaration voting

343 Who may cast a declaration vote

The following electors may cast a declaration vote—
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(a)

(b)

(©

(d)

(e)

®

€]

an elector who, during ordinary voting hours on polling day, will
not be within 8 km, by the nearest practicable route, from a
polling booth;

an elector who, during ordinary voting hours on polling day, will
be working or travelling under conditions that prevent voting at a
polling booth;

an elector who, because of illness, disability or advanced
pregnancy, will be prevented from voting at a polling booth;

an elector who, because the elector is caring for a person who is
ill, has a disability or is pregnant, will be prevented from voting
at a polling booth;

an elector who, because of membership of a religious order or
because of religious beliefs, will be prevented from voting at a
polling booth for all, or most, of the ordinary voting hours on
polling day;

an elector who, on polling day, will be serving a sentence of
imprisonment, or under other detention;

an elector whose address has been omitted from a voters roll—
(1) because of the Electoral Act 1992, section 58; or

(i1)) under an arrangement under the Electoral Act 1992,
section 62 because of the Commonwealth Electoral Act
1918 (Cwlth), section 104.

344 Who must cast a declaration vote in ordinary elections

In an election (other than a postal ballot election), the following persons
must cast a declaration vote—

(a)

(b)

(©

an elector whose name is not on the voters roll apparently
because of an official error;

an elector who is not enrolled on the voters roll, but is entitled to
be enrolled, because of the Electoral Act 1992,
section 64(1)(a)(ii);

an elector who appears, from a record apparently made in error,
to have already voted in the election;
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(d) aperson who is given a ballot paper and declaration envelope for
voting because an issuing officer suspects, on reasonable
grounds, that the person is not entitled to vote at the election.

345 Declaration voting for postal ballot elections

An elector in a postal ballot election must cast a declaration vote.

346 How declaration vote is cast

Subject to section 336, an elector who may or must make a declaration
vote must cast the vote by—

(a) if the elector can not enter a polling booth because of illness,
disability or advanced pregnancy—going to a place close to a
polling booth and voting at that place; or

(b) going to a polling booth in the local government area, or division
of the local government area, during voting hours at the booth
and following the procedures set out in section 348; or

(c) going to the local government’s public office before polling day
and following the procedures set out in section 352; or

(d) if the elector is an elector mentioned in section 343 or an elector
for a postal ballot election—using the ballot paper and
declaration envelope given to the elector by the returning officer,
and following the procedures set out in section 351.

346A Distribution of ballot papers to certain electors who may cast
declaration vote

(1) This section applies to an elector mentioned in section 343(g).

(2) As soon as practicable after the nomination day for an election, the
returning officer for the election must give the following things to the
elector—

(a) aballot paper;
(b) the approved declaration envelope;

(c) written instructions in the approved form on how the vote may be
cast;
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(d) an unsealed reply paid post envelope addressed to the returning
officer and bearing the words ‘Ballot paper—(insert City, Town
or Shire) of (insert name of local government area)’.

(3) However, if the things mentioned in subsection (2) are posted to an
address outside Australia, the envelope mentioned in subsection (2)(d)
need not be reply paid.

347 Distribution of ballot papers to other electors who may or must
cast declaration vote

(1) An elector mentioned in section 343(a) to (f) may apply to the
returning officer, or a presiding officer for the election, for a ballot paper
and a declaration envelope.

(2) The application must be in the approved form.

(3) The returning officer or presiding officer must, as soon as
practicable, give a ballot paper, the approved declaration envelope and
written instructions in the approved form on how the vote may be cast to
the applicant if—

(a) the application is received by the officer not later than 6 p.m. on
the Thursday before polling day; and

(b) the officer is satisfied the applicant is entitled to vote and make
the application.

(4) If the returning officer or presiding officer is satisfied the applicant is
an elector mentioned in section 344, the officer—

(a) must not give a ballot paper to the applicant; but
(b) must give to the applicant an approved declaration form.

(5) If the returning officer or presiding officer is satisfied the applicant
has properly completed the declaration form, the officer must, as soon as
practicable, give a ballot paper, the approved declaration envelope and
written instructions in the approved form on how the vote may be cast to
the applicant.

(6) The things given to an applicant under subsection (3) or (5) must be
accompanied by an unsealed reply paid post envelope addressed to the
returning officer and bearing the words ‘Ballot paper—(insert City, Town
or Shire) of (insert name of local government area)’.

(7) The returning officer may give things to be given to an applicant
under subsection (3) or (5) by posting the things to the applicant’s address
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stated in the voters roll, an electoral roll mentioned in the Electoral
Act 1992, section 58(5),°! the application or the declaration form.

Example of addresses—
An applicant’s address could be stated as a residential address, post office box number,
mail service number or in another appropriate way.

(8) If things mentioned in subsection (6) are posted to an address outside
Australia, the envelope mentioned in subsection (6) need not be reply paid.

348 How declaration vote may be cast at a polling booth

(1) An elector who must cast a declaration vote, other than an elector for
a postal ballot election, may cast the vote by—

(a) entering a polling booth in the local government area, or division
of the local government area, during voting hours at the booth;
and

(b) completing the declaration form given to the elector by an
issuing officer.

(2) If the issuing officer is satisfied the elector has properly completed
the declaration form, the officer must give a ballot paper and the approved
declaration envelope to the elector.

(3) On being given the ballot paper and the declaration envelope, the
elector must, without delay—

(a) sign the appropriate declaration on the declaration envelope
before the issuing officer and have the officer sign the envelope
as witness; and

(b) go alone into an unoccupied voting compartment in the polling
booth; and

(c) there, in private, mark a vote on the ballot paper in accordance
with division 11; and

(d) fold the ballot paper, put it in the envelope and seal the envelope;
and

61  An electoral roll mentioned in the Electoral Act 1992, section 58(5) may be in a
form other than a printed form.
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(e) put the sealed envelope in the appropriate ballot box in the
polling booth; and

(f) leave the polling booth.

349 Distribution of ballot papers to electors for postal ballot election

(1) For a postal ballot election, the returning officer must post a ballot
paper, the approved declaration envelope and written instructions in the
approved form on how the vote may be cast to each elector for the postal
ballot election as soon as practicable after the nomination day.

(2) Howeyver, if—

(a) the issuing officer is satisfied a person is an elector mentioned in
section 344(a), (b) or (c); or

(b) the issuing officer suspects, on reasonable grounds, that the
person is not entitled to vote at the election;

the officer—

(c) must not give a ballot paper and declaration envelope to the
elector; and

(d) must give to the elector an approved declaration form.

(3) If the returning officer is satisfied the elector has properly completed
the declaration form, the officer must, as soon as practicable, give a ballot
paper, the approved declaration envelope and written instructions in the
approved form on how the vote may be cast to the elector.

(4) The things posted to electors under subsection (1) or (3) must be
accompanied by an unsealed reply paid post envelope addressed to the
returning officer and bearing the words ‘Ballot paper—(insert City, Town
or Shire) of (insert name of local government area).’.

(5) The returning officer may post the things to an elector under
subsection (1), by posting them to the elector’s address stated in the voters
roll or an electoral roll mentioned in the Electoral Act 1992,
section 58(5).62

(6) The returning officer may give the things to a person to whom
subsection (2) applies by posting them to the elector’s address stated in the

62  An electoral roll mentioned in the Electoral Act 1992, section 58(5) may be in a
form other than a printed form.
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voters roll or an electoral roll mentioned in the Electoral Act 1992,
section 58(95), or to another address given by the person.

(7) The returning officer may give the things to an elector under
subsection (3), by posting them to the elector’s address stated in the voters
roll, an electoral roll mentioned in the Electoral Act 1992, section 58(5) or
the declaration form.

Example of addresses for subsections (6) and (7)—

An address could be stated as a residential address, post office box number, mail
service or in another appropriate way.

(8) If things for an elector mentioned in subsection (4) are posted to an
address outside Australia, the envelope mentioned in subsection (4) need
not be reply paid.

350 Record of ballot papers given to postal voters

The issuing officer who gives a ballot paper and declaration envelope
under section 346A, 347 or 349 must—

(a) keep arecord of the ballot paper and envelope given; and

(b) sign the record.

351 Casting a declaration vote by post

(1) An elector who has received a ballot paper and declaration envelope
under section 346A, 347 or 349 must, before 6 p.m. on polling day—

(a) sign the declaration on the declaration envelope in the presence
of an adult, and have the adult sign the envelope as witness; and

(b) in private, mark a vote on the ballot paper in accordance with
division 11; and

(c) fold the ballot paper, put it in the declaration envelope and seal
the envelope; and

(d) put the sealed declaration envelope containing the ballot paper in
the reply paid post envelope mentioned in section 346A(2),
347(6) or 349(4) and post or give the envelope to the returning
officer for the election.

(2) On receipt of the sealed envelope, the returning officer must put it in
the appropriate ballot box.



s 352 237 s 352
Local Government Act 1993

352 Declaration voting before polling day

(1) The returning officer must declare at least 1 of the following places
as a polling booth to enable electors entitled to cast a declaration vote
under section 343(a) to (f) to cast a vote at the election before polling
day—

(a) thelocal government’s public office, or a part of the public office;

(b) another office used by the local government to receive rate
payments;

(c) another convenient place in the local government area.

(2) An elector mentioned in subsection (1) may, at any time during the
relevant election period when the declared place is open for the conduct of
business, ask an issuing officer at the declared place for a ballot paper.

(3) Subject to section 336(5) to (7), the issuing officer must comply with
the request.

(4) An elector who wishes to vote under subsection (1)—
(a) must complete and sign the approved application form; and
(b) must comply with section 336; and
(c) need not complete a declaration envelope.

(5) If an elector is an elector who must cast a declaration vote under
section 344, the elector—

(a) must complete and sign the approved application form and
declaration form; and

(b) on being given a ballot paper and the approved declaration
envelope, must comply with section 348(3) without delay.

(6) In subsection (2)—
“relevant election period” means the period—
(a) not earlier than—
(i) 14 days before polling day; or

(i1) the longer period that the returning officer fixes and notifies
in a newspaper circulating in the local government area, or
division of the local government area; and

(b) not later than 6 p.m. on the day before polling day.
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353 Distribution of declaration envelopes when separate ballot papers
or polls on same day

(1) This section applies if—

(a) under section 326, separate ballot papers are used in polls for
elections of the mayor and another councillor conducted on the
same day; or

(b) under this part, a local government conducts a poll under
chapter 6, part 2, on the day of the poll for an election.

(2) In the conduct of the polls—

(a) only 1 declaration envelope may be distributed to a declaration
voter with the ballot papers for use in the polls; and

(b) this part, other than this section, applies (with any necessary
changes) as if the references to the distribution, marking and
other dealing with a ballot paper were a reference to all or each
of the ballot papers in the polls, as the case requires.

Division 11—Marking of ballot papers

354 Optional-preferential voting

(1) For an election of a councillor if the local government area is divided
into single-member divisions, a vote is validly cast if the elector votes in
accordance with subsection (2) or (3).

(2) An elector may vote by marking on a ballot paper the numeral 1, or a
tick or a cross, in the square opposite the name of the candidate whom the
elector prefers.

(3) Instead of voting in accordance with subsection (2), an elector may
vote by—

(a) marking on a ballot paper the numeral 1, or a tick or a cross, in
the square opposite the name of a candidate to record the
elector’s first preference for the candidate; and

(b) marking—
(1) the numeral 2 in another square; or

(i) the numerals 2, 3, and so on (in regular arithmetical
sequence by intervals of 1 whole numeral) in other squares;
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to record the order of the elector’s preferences for 1 or more (but
not necessarily all) of the other candidates.

355 First-past-the-post voting

(1) For an election other than one mentioned in section 354, a vote is
validly cast if the elector votes in accordance with this section.

(2) For an election of mayor, the elector must mark on the ballot paper
the numeral 1, or a tick or cross, in the square opposite the name of the
candidate whom the elector prefers.

(3) For an election of other councillors, the elector must mark on the
ballot paper—

(a) 1if 1 candidate is to be elected—the numeral 1, or a tick or cross,
in the square opposite the name of the candidate whom the
elector prefers; or

(b) if 2 or more candidates are to be elected—

(i) the numeral 1, or a tick or a cross, in the square opposite the
name of 1 candidate for whom the elector wishes to vote;
and

(i1) the numeral 2, or the numerals 2, 3 and so on (in regular
arithmetical sequence by intervals of 1 whole numeral), as
the case may be, in the squares opposite the names of the
other candidate or candidates for whom the elector wishes
to vote, up to the number of candidates to be elected.

Division 12—Replacement ballot papers

356 Use of replacement ballot papers

(1) If, while voting at a polling booth or voting under section 338 or 340,
a ballot paper given to an elector is accidentally defaced or destroyed, an
issuing officer must give to the elector a replacement ballot paper for use in
the poll.

(2) However, before a replacement ballot paper can be given—

(a) the ballot paper it replaces (the “replaced ballot paper”) must
not have been already put in a ballot box in use in the poll; and
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(b)

(c)

(d)

(e)

the elector must declare, in the approved declaration form, before
the issuing officer that—

(i) the replaced ballot paper has been accidentally defaced or
destroyed; and

(i1) the elector has not voted in the election; and

if the replaced ballot paper has been accidentally defaced—the
elector must give the defaced ballot paper to the issuing officer;
and

if the replaced ballot paper has been accidentally destroyed—the
elector must give to the issuing officer, if practicable, the remains
of the ballot paper; and

the issuing officer must put the defaced ballot paper, or any
remains of the destroyed ballot paper, in an envelope, seal the
envelope and set it aside in the officer’s custody for separate
identification under section 363(1)(g)(ii).

(3) If a ballot paper given to an elector under section 346A, 347 or 349 is
lost in transit or is accidentally defaced or destroyed, the returning officer
for the election must, before 6 p.m. on polling day, give to the elector a
replacement ballot paper and the approved declaration envelope for use in
the election.

(4) However, before a replacement ballot paper can be given—

(a)

(b)

(©)

the elector must declare, in the approved declaration form, before
the issuing officer or an adult witness that—

(i) the ballot paper it replaces (the “replaced ballot paper”)
has not been received by the elector or has been accidentally
defaced or destroyed; and

(i1) the elector has not voted in the election; and

if the replaced ballot paper has been accidentally defaced—the
elector must put the defaced ballot paper into the elector’s
original declaration envelope or a replacement declaration
envelope, seal the envelope and give the envelope to the issuing
officer; and

if the replaced ballot paper has been accidentally destroyed—the
elector must, if practicable, put the remains of the destroyed
ballot paper into the elector’s original declaration envelope or a
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replacement declaration envelope, seal the envelope and give the
envelope to the issuing officer; and

(d) the issuing officer must set aside the elector’s declaration
envelope in the officer’s custody for separate identification under
section 363(1)(g)(i1).

(5) The returning officer must record, in the approved form, the name
and place of residence of each person to whom a replacement ballot paper
is given.

(6) If a replacement ballot paper is used for voting—

(a) the voting must take place under the appropriate provisions of
division 9 or 10; and

(b) the vote cast must be dealt with under the appropriate provisions
of division 14.

Division 13—Effect of ballot papers

357 Effect of ballot papers—optional-preferential voting

(1) This section applies to the election if the system of voting is
optional-preferential voting.

(2) For a ballot paper to have effect as recording a vote in the election—
(a) the ballot paper—
(i) must be completed in accordance with section 354; or

(1)) must contain writing or marking, other than marks
mentioned in the section, indicating the elector’s intended
preference, or intended order of preferences; and

(b) the ballot paper must not contain any writing or mark (other than
one permitted by this part) by which the elector can, in the
returning officer’s opinion, be identified; and

(c) the ballot paper must have been put into the appropriate ballot
box as required by this part; and

(d) for a ballot paper put into a declaration envelope as required by
section 351—
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(ii)

(iii)

section 351(1) must have been complied with; and

if the elector is an elector mentioned in section 343(a) to ()
or 3449 or an applicant who is given an approved
declaration form under section 347(4)% or an elector who is
given an approved declaration form under section 349(2),
and the declaration on the envelope is witnessed by a person
other than an issuing officer—the signature of the person
making the declaration must correspond to the signature of
the relevant applicant under section 347, or the relevant
elector under section 349; and

if the declaration envelope is posted to the returning
officer—it must be received by the returning officer within
10 days after polling day.

(3) If a ballot paper shows 2 or more squares in which the same numeral
is marked, those numerals and any higher numerals marked in other
squares must be disregarded.

(4) If a ballot paper shows a break in the sequence of numerals marked
in the squares on the ballot paper to indicate preferences, the numeral that
breaks the sequence and any higher numerals marked in other squares must
be disregarded.

358 Effect of ballot papers—first-past-the-post voting

(1) This section applies to the election if the system of voting is
first-past-the-post voting.

(2) For a ballot paper to have effect as recording a vote in the election—

(a) the ballot paper—

o)
(i)

must be completed in accordance with section 355; or

must contain writing or marking indicating the elector’s
intended preference, or intention to vote for any particular
candidate or candidates; and

63

64

65

Section 343 (Who may cast a declaration vote) or 344 (Who must cast a declaration
vote in ordinary elections)

Section 347 (Distribution of ballot papers to electors who may or must cast
declaration vote)

Section 349 (Distribution of ballot papers to electors for postal ballot election)
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(b) the ballot paper must not contain any writing or mark (other than
one authorised by this part) by which the elector can, in the
returning officer’s opinion, be identified; and

(©)

(d)

the ballot paper must have been put in the appropriate ballot box
as required by this part; and

for a ballot paper put into a declaration envelope as required by
section 351—

®
(ii)

(111)

section 351(1) must have been complied with; and

if the elector is an elector mentioned in section 343(a) to (f)
or 344% or an applicant who is given an approved
declaration form under section 347(4)%7 or an elector who is
given an approved declaration form under section 349(2),68
and the declaration on the envelope is witnessed by a person
other than an issuing officer—the signature of the person
making the declaration must correspond to the signature of
the relevant applicant under section 347, or the relevant
elector under section 349; and

if the declaration envelope is posted to the returning
officer—it must be received by the returning officer within
10 days after polling day.

(3) A ballot paper must not be rejected merely because it indicates the
elector’s intention to vote for a number of candidates greater than the
number to be elected.

359 Posted vote presumed valid until contrary proved

If a declaration envelope and ballot paper to which section 351 applies is
received by a returning officer by post, it must be presumed the provisions
of section 351(1) have been complied with in relation to the declaration on
the envelope until the contrary is proved.

66

67

68

Section 343 (Who may cast a declaration vote) or 344 (Who must cast a declaration

vote in ordinary elections)

Section 347 (Distribution of ballot papers to electors who may or must cast

declaration vote)

Section 349 (Distribution of ballot papers to electors for postal ballot election)
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360 Formal and informal ballot papers
(1) A ballot paper that has effect to record a vote is a formal ballot paper.

(2) A ballot paper that has no effect to record a vote is an informal ballot
paper.

361 Ballot paper partly formal and partly informal
(1) This section applies if—

(a) an election for mayor and an election for the other councillors of
the local government are held at the same time and 1 ballot paper
is used for both elections; and

(b) the ballot paper, as completed for an election, is informal but, as
completed for the other election, is formal.

(2) The informal part of the ballot paper must be rejected and the formal
part of the ballot paper must be counted under division 14.

Division 14—Counting of votes

362 Votes to be counted in accordance with this division

Votes cast in an election are to be counted as required by this division.

363 Preliminary counting by presiding officer

(1) As soon as practicable after the end of ordinary voting hours on
polling day, the presiding officer for a polling booth, at a place nominated
by the presiding officer, in the presence of another issuing officer and any
candidates and scrutineers who wish to attend, must—

(a) open all ballot boxes used at the polling booth; and
(b) 1identify, and keep in a separate parcel, all declaration votes; and

(c) examine all ballot papers that are not in declaration envelopes,
and—

(1) 1identify, and keep in a separate parcel, all informal ballot
papers; and

(i1) if the system of voting is first-past-the-post voting—count
the number of votes for each candidate marked on all formal
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(d)

(e)

®

€]

(h)

ballot papers, and keep the ballot papers in a separate
parcel; and

(i) if the system of voting is optional-preferential
voting—arrange all formal ballot papers under the names of
the candidates by putting in a separate parcel all formal
ballot papers on which a first preference vote is recorded for
the same candidate; and

prepare a written statement in duplicate in the approved form
that—

(i) sets out, in words and numerals, the number of votes for
each candidate if subsection (1)(c)(i1) applies, or the number
of first preference votes for each candidate if
subsection (1)(c)(ii1) applies; and

(i1) sets out the number of declaration envelopes and informal
ballot papers; and

(ii1) is signed by the presiding officer, and the issuing officer and
any scrutineers who are present and wish to sign; and

seal up in separate parcels all formal and informal ballot papers,
declaration envelopes and unused ballot papers; and

endorse on each parcel a description of its contents, sign the
endorsement and allow any scrutineers, who wish to do so, to
countersign the endorsement; and

put into separate parcels—

(1) the voters roll and all books and papers used by the
presiding officer in the poll with 1 copy of the statement
prepared under paragraph (d); and

(i1) all ballot papers or remains of ballot papers set aside, under
section 337(2)or 356(2)(e) or (4)(d), for separate
identification;

and endorse on each parcel a description of its contents; and
endorse on each parcel—

(i) the name of the local government area, or division of the
local government area, for which the election was held; and
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(i) the name of the polling booth from which the parcel has
come; and

(i) sign each endorsement.

(2) The presiding officer must then, if the officer is not the returning
officer, give to the returning officer, or to a person nominated by the
returning officer, as soon as practicable—

(a) the parcels mentioned in subsection (1); and

(b) the copy of the statement prepared under subsection (1)(d) (other
than the copy mentioned in subsection (1)(g)); and

(c) a reconciliation statement in the approved form for all ballot
papers given out at the presiding officer’s polling booth and all
votes put in ballot boxes at the booth.

(3) The returning officer or other person who receives things from the
presiding officer under subsection (2) must give to the presiding officer a
receipt for the things.

(4) The presiding officer may do anything required under subsection (1)
or (2) through an issuing officer authorised by the presiding officer for that
purpose.

Example for subsection (4)—

An issuing officer could be authorised to sort and bundle ballot papers and prepare a
reconciliation statement for the presiding officer.

363A Preliminary processing of declaration votes by returning
officer—postal ballot election

(1) This section applies to an election for which a direction has been
given under section 318(2)(a).

(2) After 8 a.m. on the day before polling day, the returning officer may
open all ballot boxes and examine the declaration envelopes to decide
whether the ballot papers in the envelopes are to be accepted for counting.

364 Preliminary processing of declaration votes by returning
officer—other elections

(1) This section applies to an election other than an election for which a
direction has been given under section 318(2)(a).
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(2) After 8 a.m. on polling day, the returning officer may open all ballot
boxes containing only declaration votes and examine the declaration
envelopes to decide whether the ballot papers in the envelopes are to be
accepted for counting.

(3) As soon as practicable after 6 p.m. on polling day, the returning
officer may open all other ballot boxes containing declaration votes and
examine the declaration envelopes to decide whether the ballot papers in
the envelopes are to be accepted for counting.

(4) As soon as practicable after receipt by the returning officer of a
parcel of declaration votes from a polling booth, the returning officer may
open the parcel and examine the declaration envelopes to decide whether
the ballot papers in the envelopes are to be accepted for counting.

365 Procedure for processing declaration envelopes

(1) The returning officer must inform all candidates for election of the
times when, and the places where, declaration envelopes will be examined
by the returning officer and allow them, or their scrutineers, to attend at the
processing of declaration votes.

(2) On examining the declaration envelopes, if the returning officer is
satisfied the declaration has been properly completed, the envelope is
sealed and the declarant on the envelope is entitled to cast a declaration
vote, the returning officer must—

(a) detach the elector’s declaration from the envelope; and
(b) either—

(1) place a mark in ink against the declarant’s name on the
voters roll; or

(i1) if the voters roll is kept in an electronic form—record in a
way approved by the returning officer that the declarant has
voted; and

(c) place the envelope containing the ballot paper (the ‘“‘accepted
envelope”) in a locked or sealed ballot box; and

(d) keep the accepted envelope in the ballot box until dealt with
under subsection (3) or section 366.%°

69  Section 366 (Official counting of votes)
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(3) The returning officer may take the accepted envelopes from the
locked or sealed ballot box and remove the ballot papers from the
envelopes, without unfolding them, or allowing anyone else to unfold
them, and keep them in a locked or sealed ballot box until dealt with under
section 366.

(4) The returning officer must—

(a) put all ballot papers (not in declaration envelopes) that are in a
ballot box opened under section 364(3) into a locked or sealed
ballot box, without unfolding them, or allowing anyone else to
unfold them; and

(b) keep them there until they are dealt with in the official counting
of votes.

(5) If a declaration envelope is rejected, the returning officer must set it
aside in the officer’s custody for separate identification.

(6) The returning officer must seal up in separate parcels, and keep in the
officer’s custody for separate identification, all rejected declaration
envelopes, accepted envelopes from which ballot papers have been
removed and elector’s declarations that have been removed from
declaration envelopes.

366 Official counting of votes

(1) As soon as practicable after close of the poll in an election, the
returning officer must follow the procedures set out in this section, in the
presence of candidates for election, or scrutineers, who wish to attend.

(2) First, the returning officer must ascertain from the presiding officers’
statements under section 363(2)—

(a) if the system of voting is first-past-the-post voting—the number
of votes cast for each candidate; or

(b) if the system of voting is optional-preferential voting—the
number of first preference votes cast for each candidate.

(3) Second, the returning officer must—

(a) open all sealed parcels of ballot papers given to the returning
officer under section 363(2); and

(b) examine all ballot papers that are not in declaration envelopes
and—



s 366

249 s 366
Local Government Act 1993

@

(i)

if the system of voting is first-past-the-post voting—count
the number of votes cast for each candidate on formal ballot
papers, and keep the ballot papers in a separate parcel; or

if the system of voting 1is optional-preferential
voting—arrange all formal ballot papers under the names of
the candidates by putting in a separate parcel the formal
ballot papers on which a first preference vote is indicated for
the same candidate, and count the number of first preference
votes for each candidate on the formal ballot papers.

(4) Third, the returning officer must—

(a) open all other ballot boxes on hand; and

(b) open all accepted envelopes mentioned in section 365(2)(d)’ that
have not yet been opened and remove the ballot papers; and

(©)

(d)

identify, and keep in a separate parcel, all informal ballot papers;

and

examine all formal ballot papers and—

@

(ii)

if the system of voting is first-past-the-post voting—count
the number of votes cast for each candidate on the ballot
papers, and keep the ballot papers in a separate parcel; or

if the system of voting 1is optional-preferential
voting—arrange the ballot papers under the names of the
candidates by putting in a separate parcel the ballot papers
on which a first preference vote is recorded for the same
candidate, and count the number of first preference votes for
each candidate on the ballot papers.

(5) Fourth, the returning officer must add together—

(a)

if the system of voting is first-past-the-post voting—the number
counted under subsections (3)(b)(i) and (4)(d)(i); or

(b) if the system of voting is optional-preferential voting—the
number counted under subsections (3)(b)(ii) and (4)(d)(ii).

(6) Fifth, the returning officer must reapply subsections (4) and (5) as
more declaration envelopes are received by the returning officer under
section 351 after close of the poll.

70  Section 365 (Procedure for processing declaration envelopes)
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367 Treatment of ballot paper to which objection is made

(1) If, while a presiding officer or returning officer is complying with
section 363 or 366, a candidate or scrutineer objects to treatment of a ballot
paper as informal, the officer must mark on the back of it ‘formal’ or
‘informal’ according to whether the officer’s decision is to treat it as formal
or informal.

(2) If, while a presiding officer or returning officer, is complying with
section 363 or 366, a candidate or scrutineer objects to the counting of a
vote for a particular candidate, the officer must mark on the back of the
relevant ballot paper the name of the candidate for whom it is counted.

368 Counting of votes for optional-preferential system

(1) This section applies to the counting of votes in an election in which
the system of voting is optional-preferential voting.

(2) If, on final counting under section 366, a majority of the first
preference votes is for 1 candidate, that candidate is elected.

(3) If not, a second count must take place.
(4) On the second count—

(a) the candidate who has the fewest first preference votes must be
excluded; and

(b) each ballot paper that records a first preference vote for the
excluded candidate, and is not an exhausted ballot paper, must be
transferred to the candidate next in the order of the elector’s
preference; and

(c) the ballot paper must be counted as recording a vote for the
candidate to whom it is transferred.

(5) If, on the second count, a candidate has a majority of the votes
remaining in the count, the candidate is elected.

(6) If not, the process of—
(a) excluding the candidate who has fewest votes; and

(b) transferring each ballot paper that records a vote for the excluded
candidate, and is not an exhausted ballot paper, to the continuing
candidate next in order of the elector’s preference; and

(c) counting the ballot paper as recording a vote for the candidate to
whom it is transferred;
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must be repeated until 1 candidate has a majority of the votes remaining in

the count.

(7) The candidate who under subsection (6) has a majority of the votes
remaining in the count is elected.

(8) If, 2 or more candidates have an equal number of votes and 1 of them
must be excluded—

(a)

(b)

if there has been an earlier count—the candidate who had the
fewest votes at the last count at which the candidates did not have
an equal number of votes must be excluded; or

if there has not been an earlier count or the candidates had an
equal number of votes at all earlier counts—the candidate whose
name is on a slip chosen under subsection (9) must be excluded.

(9) For the purposes of subsection (8)(b), the returning officer must—

(a)

(b)
(c)
(d)

write the names of the candidates who have an equal number of
votes on similar slips of paper; and

fold the slips, concealing the names; and
put the slips in an opaque container and shuffle them; and

raise the container so that its contents can not be seen and choose
a slip at random.

(10) If, after a count at which the candidate with fewest votes must be
excluded, 2 candidates have an equal number of votes and are the only
candidates not excluded, the candidate whose name is recorded under
subsection (11)(g) is elected.

(11) The returning officer must, in the presence of 2 witnesses—

(a)
(b)
(©)

(d)

(e)

prepare a list of the candidates; and
assign a different number or colour to each candidate; and

place only the marbles, balls or other similar things (“marbles”),
complying with subsection (12), in an opaque container large
enough to allow the marbles in it to move about freely when it is
rotated; and

rotate the container and permit another person present who
wishes to do so to rotate it; and

raise the container so that its contents can not be seen; and
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(f) while the container is raised, take 1 of the marbles out of it or
allow 1 of the marbles to come out of it; and

(g) record the name of the candidate assigned the numbered or
coloured marble that, under paragraph (f), is taken or allowed to
come out of the container.

(12) For subsection (11)(c), the marbles must be—
(a) the same size and weight; and

(b) the same colours or numbers as the colours or numbers assigned
under subsection (11)(b) to the candidates.

(13) The returning officer must allow each of the 2 candidates, or their
representative, to be present for the process mentioned in subsection (11).

369 Counting of votes for first-past-the-post system

(1) This section applies to the counting of votes in an election in which
the system of voting is first-past-the-post voting.

(2) If the election is for mayor of the local government, the candidate
who receives the greatest number of votes is elected.

(3) If the election is for councillors (other than the mayor) of the local
government—

(a) if 1 person only is to be elected—the candidate who receives the
greatest number of votes is elected; and

(b) if 2 or more persons are to be elected—the candidates elected
are—

(1) the candidate who receives the greatest number of votes;
and

(i) the candidate who receives the next highest number of
votes; and

(i11) the candidate who receives the next highest number of
votes;

and so on, up to the number of persons to be elected.

(4) If 2 or more candidates receive the same number of votes so that
subsection (2) or (3)(a) or (b) can not be applied, the candidate whose name
is recorded under subsection (5)(g) is elected.

(5) The returning officer must, in the presence of 2 witnesses—
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(a)
(b)
(©)

(d)

(e)
®)

€]

prepare a list of the candidates; and
assign a different number or colour to each candidate; and

place only the marbles, balls or other similar things (“marbles”),
complying with subsection (6), in an opaque container large
enough to allow the marbles in it to move about freely when it is
rotated; and

rotate the container and permit another person present who
wishes to do so to rotate it; and

raise the container so that its contents can not be seen; and

while the container is raised, take 1 of the marbles out of it or
allow 1 of the marbles to come out of it; and

record the name of the candidate assigned the numbered or
coloured marble that, under paragraph (f), is taken or allowed to
come out of the container.

(6) For subsection (5)(c), the marbles must be—

(a)
(b)

the same size and weight; and

the same colours or numbers as the colours or numbers assigned
under subsection (5)(b) to the candidates.

(7) The returning officer must allow each of the candidates, or their
representative, to be present for the process mentioned in subsection (5).

370 Returning officer’s duty after counting votes

(1) When the result of the poll for the election is known, the returning
officer must—

(a)

(b)

(©)

seal up all of the formal ballot papers, informal ballot papers,
rejected declaration envelopes, accepted envelopes from which
ballot papers have been removed, electors’ declarations that have
been removed from declaration envelopes, defaced ballot papers,
remains of destroyed ballot papers, unused ballot papers, books
and papers (other than the voters roll) of each presiding officer
used in the poll; and

endorse on each parcel a description of its contents and sign the
endorsement; and

allow any scrutineers, who wish to do so, to countersign the
endorsement.



s 371 254 s 372
Local Government Act 1993

(2) The returning officer must then—

(a) examine the voters rolls used in the election and marked by
issuing officers to ascertain whether any elector has voted more
than once; and

(b) make a list in the approved form of the names and numbers on
the voters roll of all electors who appear to have voted more than
once in the election, enclose the original of the list with the
voters rolls in a sealed up parcel, and give a copy of the list to
each person who was a candidate in the election.

Division 15—Actions following poll

371 Declaration of poll

(1) As soon as practicable after the result of a poll for the election is
known, the returning officer must, by notice in the approved form,
declare—

(a) the result of the poll; and
(b) the names of each candidate who has been elected.
(2) The returning officer must—

(a) display the notice in a conspicuous place in the local
government’s public office; and

(b) publish the notice in a newspaper circulating generally in the
local government area, or the division of the local government
area, for which the election was held.

(3) The returning officer must not delay complying with subsection (1)
or (2) merely because some ballot papers have not been received by the
returning officer, if it is clear the votes recorded on the ballot papers could
not affect the result of the election.

372 Notice of final result of poll

(1) The returning officer must give notice of the final result of the poll to
each candidate as soon as practicable after—

(a) all ballot papers used in the poll have been examined; and
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(b) all votes cast in the poll on ballot papers that appear to be formal
have been counted.

(2) The notice must be in the approved form.

373 Resolution about electors who fail to vote

As soon as practicable after the conclusion of the election, the local
government must make a resolution deciding whether to take action under
section 3757! about electors who failed to vote in the election.

374 List of electors failing to vote

(1) This section applies only if the local government makes a resolution
under section 37372 deciding to take action under section 375 about electors
who failed to vote in the election.

(2) The returning officer must make a list of the names and addresses,
and the numbers shown on the voters roll, of all electors who—

(a) have not been issued with ballot papers for the election; or

(b) 1in the case of electors mentioned in section 343 or electors for a
postal ballot election—have not given their ballot papers to the
returning officer.

(3) The returning officer must—
(a) certify the list by declaration in the approved form; and
(b) deposit the list with the local government.

(4) The list is to be held in the local government’s public office, in the
chief executive officer’s custody.

375 Notice of failure to vote etc.
(1) Subject to subsection (2), the local government—

(a) must, as soon as practicable after a resolution by the local
government to take action under this section, send a notice in the

71  Section 375 (Notice of failure to vote etc.)

72 Section 373 (Resolution about electors who fail to vote)
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(b)

approved form to each elector shown on the list deposited under
section 37473 at the elector’s address shown on the list; and

must record on the list, against the elector’s name, the fact that
the notice has been given.

(2) The notice must—

(a)

(b)

(©)

show the elector’s full name and address and number on the
voters roll; and

state that—

@
(i)

(iii)

the elector appears to have failed to vote at the election; and

it is an offence to fail, without a valid and sufficient reason,
to vote at an election; and

the elector may, if the elector considers the elector has
committed the offence, pay one-half of a penalty unit
(the “penalty”) to the local government by a specified day,
not earlier than 21 days after the elector receives the notice
(the ‘“appropriate day”), and, if the local government
receives the payment by the appropriate day, no further
steps will be taken against the elector about the offence; and

require the elector—

@

(i)

if the elector intends paying the penalty by the appropriate
day—to sign the approved form about payment of the
penalty included in or with the notice and post or give the
form, together with the amount of the penalty, to the local
government so it is received by the appropriate day; or

if the elector does not intend paying the penalty by the
appropriate day—to state, in the approved form included in
or with the notice, whether the elector voted and, if not, the
reason for failing to vote and to sign the form and post or
give it to the local government so it is received by the
appropriate day.

(3) The elector must comply with the requirements of the notice.
4) If—

(a)

the elector is absent, or unable, because of physical incapacity, to
comply with the requirements of the notice; and

73 Section 374 (List of electors failing to vote)
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(b) another elector who has personal knowledge of the facts
complies with the requirements and in doing so also has his or
her signature on the form witnessed;

the first elector is taken to have complied with the notice’s requirements.

376 Payments for failure to vote

(1) If the local government sends an elector a notice under
section 375(1) for an election and payment is made to the local government
under section 375(2) to (4), the local government must—

(a) accept the payment; and
(b) give the person a receipt for the payment; and

(c) not take any proceeding against the elector for failing to vote at
the election.

(2) In this section—

“proceeding” includes serving an infringement notice.

377 Recording response to notice

The local government must record against the name of an elector who is
given a notice under section 375 on the list made under section 374
whether the elector—

(a) has complied with the requirements of the notice under
section 375(2)(c); and

(b) had a valid and sufficient reason for failing to vote at the election.

378 Evidentiary value of list under s 374

In a proceeding, a document purporting to be a list, or a copy of or
extract from a list, made under section 374, and to be certified by the local
government’s chief executive officer is evidence of the matters contained in
the document.

379 Disposal of material resulting from election

(1) As soon as practicable after giving notice of the final result of the
poll to candidates, the returning officer must—
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(a) destroy all unused ballot papers; and

(b) seal up in packets all other parcels sealed up under section 370;
and

(c) endorse on each packet—
(1) adescription of its contents; and

(i) the name of the local government area, or division of the
local government area, for which the election was held; and

(ii1) the polling day;
and sign the endorsement; and

(d) if the returning officer is not the local government’s chief
executive officer—give each packet to the chief executive officer.

(2) The chief executive officer must keep the packets in safe custody for
1 year.

(3) At the end of the year, the chief executive officer must—
(a) destroy all ballot papers contained in the packets; and

(b) dispose of the other contents of the packets in the way the officer
considers appropriate.

(4) Each councillor of the local government may attend during the
destruction of ballot papers by, or at the direction of, its chief executive
officer to ensure the papers are destroyed.

380 Ballot papers as evidence

In a proceeding, a ballot paper apparently used at an election and
identified by evidence as 1 of the ballot papers given to, or held by, the
local government’s chief executive officer under section 379 is evidence of
the vote or votes cast in the election as recorded on the ballot paper.

381 Notice to electors whose ballot papers are not accepted
(1) Subsection (2) applies if—

(a) in an election, a person makes a declaration vote under
section 344(a);’* and

74 Section 344 (Who must cast a declaration vote in ordinary elections)
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(b) the person’s ballot paper is not accepted for counting under
section 3657° because the returning officer is not satisfied that the
declarant on the declaration envelope is entitled to cast a
declaration vote in the election.

(2) As soon as practicable after an election, the local government must
send a notice in the approved form to the person advising the person why
the ballot paper was not accepted for counting.

382 Notice to electoral commission of certain declaration votes

As soon as practicable after the election, the returning officer must give
to the electoral commission notice of the names and addresses of all
persons permitted to vote at the election whose names are not on the voters
roll, apparently because of official error, if the error relates to the keeping
of an electoral roll under the Electoral Act 1992.

Division 16—Enforcement

Subdivision I—Offences in general

383 False or misleading statements
(1) A person must not—

(a) state something under this chapter that the person knows is false
or misleading in a material particular; or

(b) omit from a statement made under this chapter anything without
which the statement is, to the person’s knowledge, misleading in
a material particular.

Maximum penalty—?20 penalty units or 6 months imprisonment.

(2) A complaint against a person for a contravention of subsection (1) is
sufficient if it states that the statement was false or misleading to the
person’s knowledge.

75  Section 365 (Procedure for processing declaration envelopes)
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384 False, misleading or incomplete electoral documents

A person must not give a document under this chapter containing
information that the person knows is false, misleading or incomplete in a
material particular without—

(a) 1indicating that the document is false, misleading or incomplete
and the respect in which the document is false, misleading or
incomplete; and

(b) giving the correct information if the person has, or can
reasonably obtain, the correct information.

Maximum penalty—20 penalty units or 6 months imprisonment.

385 Bribery
(1) In this section—
“election conduct” of a person means—
(a) the way in which the person votes at an election; or
(b) the person’s nominating as a candidate for an election; or

(c) the person’s support of, or opposition to, a candidate or a
political party at an election.

(2) A person must not—
(a) ask for or receive; or
(b) offer, or agree, to ask for or receive;

property or a benefit of any kind (whether for the person or someone else)
on the understanding that the person’s election conduct will be influenced
or affected.

(3) A person must not, in order to influence or affect another person’s
election conduct, give, or promise or offer to give, property or a benefit of
any kind to anyone else.

Maximum penalty—a85 penalty units or 2 years imprisonment.

386 Providing money for illegal payments
A person must not knowingly give money for—

(a) any payment that is contrary to law relating to elections; or
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(b) replacing any money that has been spent in making a payment
mentioned in paragraph (a).

Maximum penalty—85 penalty units or 2 years imprisonment.

387 Improperly influencing electoral officers

A person must not improperly influence an electoral officer in the
performance of the officer’s duties under this Act.

Maximum penalty—35 penalty units or 1 year’s imprisonment.

388 Interfering with election right or duty

A person must not hinder or interfere with the free exercise or
performance, by another person, of another right or duty under this Act that
relates to an election.

Maximum penalty—?20 penalty units or 6 months imprisonment.

389 Forging or uttering electoral papers
(1) A person must not—
(a) forge an electoral paper; or
(b) utter a forged electoral paper knowing it to be forged.
Maximum penalty—?20 penalty units or 6 months imprisonment.

(2) A person must not make someone else’s signature on an electoral
paper.
Maximum penalty for subsection (2)—20 penalty units.

390 Wilful neglect etc. of electoral officers

An electoral officer must not wilfully neglect or fail to perform a duty
under this Act.

Maximum penalty—20 penalty units.
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391 No record to be made of vote cast

An electoral officer, or scrutineer, must not make a mark, memorandum
or note on a voters roll or other list of voters or otherwise—

(a) that indicates for whom a person has cast a vote; or

(b) that would enable the officer or scrutineer to know or remember
for whom a person has cast a vote.

Maximum penalty—10 penalty units.

Subdivision 2—Offences about electoral advertising and information

392 Responsibility for election matter
(1) A person must not, during the election period for an election—
(a) print, publish, distribute or broadcast; or

(b) permit or authorise someone else to print, publish, distribute or
broadcast;

any advertisement, handbill, pamphlet or notice containing election matter
unless there appears, or is stated, at its end the particulars required by
subsection (2).

Maximum penalty—?20 penalty units.
(2) The particulars are—

(a) 1in any case—the name and address (other than a post office box
or facility) of the person who authorised the advertisement,
handbill, pamphlet or notice; and

(b) for an advertisement or notice printed except in a
newspaper—the name and place of business of the printer.

(3) Subsection (1) does not apply to an advertisement that—

(a) 1is printed, published or distributed on a car sticker, T-shirt, lapel
badge, pen, pencil or balloon; or

(b) is of a kind prescribed by regulation.

(4) Also, subsection (1) does not apply to distributing, or permitting or
authorising someone else to distribute, a how-to-vote card.
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392A Distribution of how-to-vote cards

(1) During the election period for an election, a person must not
distribute, or permit or authorise someone else to distribute, a how-to-vote
card that does not comply with subsections (2) to (5).

Maximum penalty—
(a) for an individual—20 penalty units; or
(b) for a corporation—85 penalty units.

(2) A how-to-vote card must state the name and address of the person
who authorised the card.

(3) For subsection (2)—
(a) the address must not be a post office box; and

(b) if the card is authorised for a group of candidates or for a
candidate who is a member of a group of candidates, the
authorising person must be a member of the group.

(4) A how-to-vote card must also state—

(a) if the card is authorised for a political party or a candidate
endorsed by a political party—the party’s name; or

(b) if paragraph (a) does not apply and the card is authorised for a
group of candidates or for a candidate who is a member of a
group of candidates—the group’s name; or

(c) otherwise—the candidate’s name and the word ‘candidate’.
Example for paragraph (a)—
‘Authorised P. Smith, 100 Green Street Brisbane for [name of political party]’.
Example for paragraph (c)—
‘Authorised R. Jones, 1 Green Street Brisbane for R. Jones (candidate)’.
(5) The particulars mentioned in subsections (2) and (4) must appear—
(a) at the end of each printed face of the how-to-vote card; and
(b) in prominent and legible characters in print no smaller than—
(1) if the card is not larger than A6—10 point; or

(i) if the card is larger than A6 but not larger
than A3—14 point; or

(ii1) if the card is larger than A3—20 point.
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(6) During the election period for an election, a person must not
distribute, or permit or authorise someone else to distribute, a how-to-vote
card if the person knows, or ought reasonably to know, that the particulars,
or any of the particulars, mentioned in subsections (2) and (4) on the card
are false.

Maximum penalty—
(a) for an individual—20 penalty units; or
(b) for a corporation—85 penalty units.
(7) In this section—

“group of candidates’ means a group of candidates, within the meaning
given by section 426, that has a name.

“name”, of a political party, means—

(a) 1if the register includes an abbreviation of the party’s name—the
abbreviation; or

(b) otherwise—the party’s full name included in the register.

“register’” means the register of political parties kept under the Electoral
Act 1992.

393 Headline to electoral advertisements
The proprietor of a newspaper commits an offence if—

(a) an article, or a paragraph, containing matter about an election is
printed in the newspaper; and

(b) either—
(1) the insertion of the article or paragraph is, or is to be, paid
for; or

(1) any reward or compensation, or promise of reward or
compensation, is, or is to be, made for the insertion of the
article or paragraph; and

(c) the proprietor does not cause the word ‘advertisement’ to be
printed as a headline to the article or paragraph in letters not
smaller than 10 point or long primer.

Maximum penalty—10 penalty units.
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394 Misleading voters

(1) During an election period, a person must not print, publish, distribute
or broadcast anything that is intended or likely to mislead an elector about
the way of voting at the election.

(2) A person must not, for the purpose of affecting the election of a
candidate, knowingly publish a false statement of fact about the personal
character or conduct of the candidate.

(3) During an election period, a person must not print, publish, distribute
or broadcast by television anything that purports to be a representation of a
ballot paper for use in the election, if it is likely to induce an elector to vote
other than in accordance with this part.

Maximum penalty—40 penalty units.

Subdivision 3—Offences about voting

395 Failure to vote
(1) An elector must not—
(a) fail to vote at an election without valid and sufficient reason; or

(b) fail to comply with the requirements of a notice given to the
elector under section 375; or

(c) purport to comply with the requirements of a notice given to the
elector under section 375, make a statement the elector knows to
be false or misleading in a material particular.

Maximum penalty—1 penalty unit.

(2) An elector’s belief that it is part of the elector’s religious duty not to
vote at elections is valid and sufficient reason for the elector’s failure to
vote in a particular election.

(3) A complaint against a person for a contravention of subsection (1)(c)
is sufficient if it states that the statement was false or misleading to the
person’s knowledge.

396 Leave to vote
(1) This section applies if—
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(a) an employee who is an elector asks his or her employer, before
polling day for an election, for leave of absence to vote at the
election; and

(b) the absence is necessary to enable the employee to vote at the
election.

(2) The employer must allow the employee leave of absence for a
reasonable period (not more than 2 hours) to enable the employee to vote at
the election, unless the absence is reasonably likely to cause danger or
substantial loss to the employer in relation to the employment concerned.

(3) The employer must not impose any penalty or disproportionate
deduction of pay for the leave of absence.

(4) An employee must not ask for leave of absence under subsection (1)
to vote at an election unless the employee genuinely intends to vote at the
election.

Maximum penalty—10 penalty units.

397 Canvassing in or near polling booths

(1) During an election period, a person must not do any of the things
mentioned in subsection (2)—

(a) inside a polling booth; or
(b) within 6 m of an entrance to a building if—
(1) the building is, or is part of, a polling booth; and

(i1) either a ballot box is in the building for use in the election,
or a person is in the building for the purpose of casting a
vote in the election.

(2) The things are—
(a) canvassing for votes; or
(b) inducing an elector not to—
(i) vote in a particular way; or
(i1) vote at all in the election; or
(c) loitering; or
(d) obstructing the free passage of a person seeking to vote.

Maximum penalty—10 penalty units.
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398 Interrupting voting etc.

A person must not—

(a)
(b)

(c)
(d)

(e)

enter or remain in a polling booth other than under this Act; or

wilfully interrupt, obstruct or disturb any proceeding at an
election; or

enter a voting compartment other than under this Act; or
prevent a scrutineer from entering or leaving a polling place—
(i) during voting hours for the polling place; or

(i) while votes are being counted at the polling place; or

obstruct or wilfully mislead an electoral officer in the
performance of a duty.

Maximum penalty—10 penalty units.

399 Influencing voting

A person must not, by violence or intimidation, influence a person’s vote
at an election.

Maximum penalty—85 penalty units or 2 years imprisonment.

400 Party badges not to be worn in polling booths

A person must not wear or display any badge or emblem of a political
party in a polling booth.

Maximum penalty—1 penalty unit.

401 Voting if not entitled

A person must not, at an election—

(a)

(b)
(©)

vote in someone else’s name (including a dead or fictitious
person); or

vote more than once; or

cast a vote that the person knows the person is not entitled to
cast; or
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(d) if the person knows someone else is not entitled to vote at the
election—procure the other person to vote.

Maximum penalty—20 penalty units or 6 months imprisonment.

402 Offences relating to ballot papers
(1) A person must not—
(a) wilfully fail to comply with section 336 or 351; or

(b) take a ballot paper out of a polling booth other than under this
part; or

(c) place in a ballot box a ballot paper that has not been—
(i) given to an elector under this part; or
(11) marked by the elector.

(2) A person must not, without lawful excuse, obtain possession of or
have in the person’s possession—

(a) aballot paper that has been marked by anyone else; or

(b) a declaration form or envelope that has been signed by anyone
else.

Maximum penalty—?20 penalty units or 6 months imprisonment.

403 Failure to deliver or post documents for someone else
(1) If a person is given, for delivery or posting to the returning officer—

(a) an application by someone else to be treated as a declaration
voter; or

(b) adeclaration form that appears to be completed;
the person must promptly deliver or post it to the returning officer.

(2) If a person is given, for delivery or posting to the returning officer, a
declaration envelope that appears to be completed, the person must give or
post it to the returning officer before 6 p.m. on polling day.

Maximum penalty—?20 penalty units or 6 months imprisonment.
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404 Breach of confidentiality of vote

(1) A person must not examine a ballot paper used in the election to
ascertain the candidates for whom an elector has voted.

(2) Subsection (1) does not apply to a proceeding in a court or a person
in the performance of functions under this Act.

(3) If, in performing a function for an election, a person has ascertained
the candidates for whom an elector has cast a vote, the person must not
disclose, or assist in disclosing, that fact, unless the person is required by
law to make the disclosure.

Maximum penalty—?20 penalty units or 6 months imprisonment.

405 Breaking seals on parcels

A person must not wilfully open or break the seal of a parcel or packet
sealed under this part unless the person is authorised under this Act or
ordered by a court to open or break the seal.

Maximum penalty—20 penalty units or 6 months imprisonment.

406 Duty of witness to signing of declaration voting papers

A person (the “witness”) must not sign a declaration envelope as
witness under section 351 unless—

(a) the witness is satisfied of the identity of the elector who signs the
declaration before the witness; and

(b) the witness has seen the elector sign the declaration; and
(c) either—

(1) the witness knows that the declaration made by the elector is
true; or

(i) the witness is satisfied that the declaration is true because of
inquiries of the elector or otherwise.

Maximum penalty—?20 penalty units or 6 months imprisonment.
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