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DOMESTIC VIOLENCE (FAMILY
PROTECTION) ACT 1989

[as amended by all amendments that commenced on or before 26 May 2000]

An Act to provide for protection to a person against violence
committed or threatened by his or her spouse, for protection of
certain other persons and for prevention of behaviour disruptive
to family life

PART 1—PRELIMINARY

Short title

1. This Act may be cited as the Domestic Violence (Family Protection)
Act 1989

Commencement

2.(1) Section 1 and this section shall commence on the day this Act is
assented to for and on behalf of Her Majesty.

(2) Except as provided by subsection (1), the provisions of this Act shall
commence on a day appointed by proclamation.

Definitions

3. InthisAct—
“aggrieved person” hasthe meaning given in section 15(3);
“aggrieved spouse’ hasthe meaning given in section 12(2);
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“approved form” is a form approved by the chief executive under
section 87;

“associate” has the meaning given in section 15(6);
“associated domestic violence” means an act mentioned in section 21(1);
“authorised person” hasthe meaning given in section 14(2);

“child” of an aggrieved spouse means an individual under 18 years who
is—

(@) abiological, adopted, step or foster child of the aggrieved spouse;
or

(b) another child in the care or custody of the aggrieved spouse;

whether or not the child isachild of the respondent spouse;
“clerk” of acourt means—

(a) if the court isaMagistrates Court—the clerk of the court; or

(b) if the court is the District Court—a registrar, within the meaning
of theDistrict Court Act 1967, of the court; or

(c) if the court is the Supreme Court—a registrar of the Supreme
Court;

“commissioner” means the commissioner of the police service.
“court” hasthe meaning given in section 4;
“damage’ to property includes destruction or loss of the property;
“domestic violence” has the meaning given in section 11(1);
“domestic violence order” means—

(@) aprotection order; or

(b) atemporary protection order;

“effective individual within the employing entity”, in relation to a
respondent spouse, means any 1 of the following who isin a position
to ensure that the respondent spouse does not possess weapons as part
of the respondent spouse’ s employment—

(@) theemployer if the employer isan individual;
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(b) another partner in a partnership in which the respondent spouseis
apartner;

(c) an individua within the entity that employs the respondent
spouse.

“employment”, of arespondent spouse, includes—
(@) self-employment; and

(b) employment by a partnership in which the respondent spouse is
one of the partners.

“interstate order” means an order made by a court of another State, a
Territory or New Zealand under a prescribed law of the other State,
Territory or New Zealand,

“justice” means ajustice of the peace, but does not include a justice of the
peace (commissioner for declarations) within the meaning of the
Justices of the Peace and Commissioners for Declarations Act 1991,

“licensed armourer” means a licensed armourer under the Weapons
Act 1990.

“licensed dealer” means alicensed dealer under the Weapons Act 1990.
“Magistrates Court” hasthe meaning given in section 4;

“otherwise surrender”, for a weapon, has the meaning given in
section 24(7).

“ouster condition” means a condition of an order imposed under
section 25 that prohibits a respondent spouse from remaining at,
entering or attempting to enter, or approaching within a stated distance
of, stated premises.

“possession” has the meaning given in section 5;

“premises’ hasthe meaning given in section 6;

“property” hasthe meaning given in section 7,

“protection order” means an order made under section 20(1);

“registered interstate order” means an interstate order that is registered
under section 42,

“relative’ has the meaning given in section 15(5);
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“respondent spouse”’ has the meaning given in section 12(3);

“small claims tribunal” means a small claims tribuna under the Small
Claims Tribunal Act 1973.

“spouse’ hasthe meaning given in section 12(1);
“temporary protection order” hasthe meaning given in section 13(3);
“tenancy application” means—

(@) an application made under the Residential Tenancies Act 1994,
section 150, 188 or 190, to asmall claims tribunal; orl

(b) an application under section 62A(1).

“variation”, of a domestic violence order, includes an extension of the
period for which the order has effect.

“weapon” has the meaning given in section 18(1);
“weapons licence” has the meaning given in section 8.

“whereabouts’, of a person, means a place or locality where the person
lives, works, frequents or visits.

Referencesto court and when justices may exer cise power
4.(1) “Court” means—

(&) if an application is made to a Magistrates Court—the Magistrates
Court; or

(b) if an application is made to a Magistrate under section 54—the
Magistrate; or

(c) if an offender pleads guilty or is found guilty in relation to an
offence that involves domestic violence—the court before which
the offender appears.

(2) A “Magistrates Court” means a court constituted by a Magistrate
but, subject to subsections (3) and (6), does not include a court constituted

1 Residential Tenancies Act 1994, sections 150 (Injury to spouse), 188 (Application
by tenant’s spouse for termination for damage or injury) and 190 (Application for
interim order about damage or injury)
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by justices who are not Magistrates.
(3) If an application is made—

(@) to make a domestic violence order in terms agreed to by, or on
behalf of, an aggrieved spouse and a respondent spouse; or

(b) to make or extend atemporary protection order and a Magistrate
Is not readily available to constitute a Magistrates Court for the
purpose; or

(c) to adjourn proceedings taken with a view to the making of a
domestic violence order against a respondent spouse;

a Magistrates Court constituted by 2 or more justices may deal with the
application.

(4) An order made, or action taken, under subsection (3) is a procedural
order or action for the purposes of the Justices of the Peace and
Commissioners for Declarations Act 1991.

(5) Subsection (6) appliesif an offender appearsin relation to an offence
involving domestic violence at a place at which aMagistrates Court isbeing
held before 2 or more justices appointed under section 552C(3) of the
Criminal Code for the place and pleads guilty to the offence.2

(6) The Magistrates Court, constituted by the justices exercising
jurisdiction under section 552C(3) of the Criminal Code, may deal with an
application for a domestic violence order, or make a domestic violence order
onitsown initiative, relating to the offence and for which the offender isthe
respondent spouse.

M eaning of “possession”
5.(1) “Possession” of aweapon or thing includes—
(@ havingitinon€e s custody; and

(b) having it under one’s control in any place (whether or not another
has custody of it); and

2 Under section 552C(3) of the Criminal Code, ‘the Attorney-General may by
gazette notice appoint a justice for a place specified in the gazette notice’.
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(c) having an ability to obtain its custody at will; and

(d) having aclaim to its custody if the claimant has committed it to
the custody of another, even though the weapon or thing is
temporarily not in the control of the person having the claim.

(2) A respondent spouse does not possess a weapon if the respondent
spouse has otherwise surrendered the weapon to a licensed dealer or
licensed armourer under section 24.3

M eaning of “premises’

6. “Premises’ includes any, or part of any, of the following (whether a
public place or private property)—

(@ an area of land (including a road within the meaning of the
Transport Operations (Road Use Management) Act 1995); and

(b) a building or structure (whether movable or immovable),
including adwelling house; and

(c) avehicle, vessd or aircraft; and
(d) acaravanor trailer.

M eaning of “property”

7. “Property” of a person (whether an aggrieved spouse, aggrieved
person or another person) means property that—

(@) the person owns; or

(b) the person does not own, but—
(i) isused and enjoyed by the person; or
(if) isavailablefor the person’s use or enjoyment; or
(iii) isinthe person’s care or custody; or

(iv) isat the premises at which the personisresiding.

3 Section 24 (Arrangements for surrender of revoked or suspended licences etc.)
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M eaning of “weapons licence’
8. “Weaponslicence’, in relation to arespondent spouse, means—

(@ alicence, within the meaning of the Weapons Act 1990, that is
issued in the name of the respondent spouse; or

(b) alicence on which the name of the respondent spouse is endorsed
as the representative of a body under the Weapons Act 1990,
section 10(3).

M eaning of court being satisfied

9. If acourt isto be satisfied of a matter, the court need only be satisfied
of the matter on the balance of probabilities.

PART 2—UNDERSTANDING DOMESTIC VIOLENCE
(FAMILY PROTECTION) UNDER THISACT

Purpose of this Part
10.(1) The purpose of this Part isto help in the understanding of this Act.

(2) It sets out some of the ideas and expressions that are important for an
understanding of this Act.

What isdomestic violence?

11.(1) “Domesticviolence” isany of the following acts that a person has
committed against his or her spouse—

(@ wilful injury;

(b) wilful damage to the spouse’ s property;

(c) intimidation or harassment of the spouse;

(d) indecent behaviour to the spouse without consent;

(e) athreat to commit an act mentioned in paragraphs (a) to (d).
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Examples—
1. Following the spouse when the spouse is out in public, either by car or on foot.
2. Positioning oneself outside the spouse’s residence or place of work.
3. Injuring, or threatening to injure, the spouse’s pet.

4. Repeatedly telephoning the spouse at home or work without consent (whether
during the day or night).

(2) A spouse need not personally commit the act or threaten to commit it.

Whoisa“spouse’?
12.(1) A “spouse” means—

(@) either 1 of amale or female who are or have been married to each
other; or

(b) ether 1 of the biological parents of achild, whether or not they are
or have been married or are residing or have resided together; or

(c) either 1 of 2 persons, whether of the same or the opposite sex,
who areresiding or have resided together as a couple.

(1A) For subsection (1)(c), 2 persons are a couple if they reside together
in arelationship that is normally considered by the community to indicate
that they are acouple.

(1B) A relationship mentioned in subsection (1A) is one formed on the
basis of intimacy, trust and personal commitment and does not include, for
example, arelationship where the 2 persons are merely cotenants.

(2) An “aggrieved spouse’” means the spouse for whose benefit a
domestic violence order isin force or may be made under this Act.

(3) A “respondent spouse” means a person against whom a domestic
violence order isin force, is sought or may be sought, under this Act.

What assistance can a court giveto prevent domestic violence?

13.(1) A court can make a domestic violence order against the respondent
spouse for the benefit of the aggrieved spouse.

(2) A “domestic violence order” means—
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(@) aprotection order; or
(b) atemporary protection order.

(3) A “temporary protection order” is an order (made under part 3,
division 24) for a short period until acourt decides whether or not to grant a
protection order (under section 20).

(4) Sometimes, the court can make a domestic violence order even
though the person against whom the order is made—

(a) isnot notified about the application; or
(b) does not appear in court.

Who can apply for a protection order?
14.(1) An application for a protection order may be made only by—
(8 anaggrieved spouse; or
(b) anauthorised person mentioned in subsection (2); or
(c) apolice officer mentioned in subsection (3).

(2) An “authorised person” means a person who is authorised (in
writing) by an aggrieved spouse to appear on behalf of the aggrieved
spouse, unless the court believes that the authorised person is not able to
assistit.

(3) A police officer who—

(@) hasinvestigated amatter under section 67; and
(b) hasthe reasonable beliefs mentioned in section 67(2);

may apply for a protection order.

Who can a domestic violence order protect?

15.(1) As well as the aggrieved spouse, a relative or associate of the
aggrieved spouse may be protected by the domestic violence order.

4 Part 3, division 2 (Powers of court and magistrates to make temporary protection
orders)
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(2) A relative or associate is protected by being specifically named in the
domestic violence order under section 21(1).

(3) The specifically named relative or associate is called an “aggrieved
person”.

(4) The name of the aggrieved person may be specified in the domestic
violence order at thetimeit ismade or at alater time.

(5) “Relative” means a person—
(@) whom the aggrieved spouse regards as arelative; or

(b) who regards himself or herself as a relative of the aggrieved
SPOUSE;

iIf it is reasonable to regard that person as arelative, especially considering
that for some people the concept of a relative may be wider than is
ordinarily understood.

Examples of people who may have a wider concept of a relative—
1. Aboriginal people.
2. Torres Strait Islanders.
3. Members of certain communities with non-English speaking backgrounds.
4. People with particular religious beliefs.
(6) “ Associate” means a person—
(& whom the aggrieved spouse regards as an associate; or

(b) who regards himself or herself as an associate of the aggrieved
Spouse;

if it isreasonable to regard that person as an associate.
Examples of persons who are associates—
1. A person who works at the same place as the aggrieved spouse.
2. A person who resides at the same place as the aggrieved spouse.

3. A person who belongs to the same church, club or other type of association.

When can a court make a domestic violence order ?
16.(1) Firstly, an application for a protection order may be made to a
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Magistrates Court by any of the persons mentioned in section 14.

(2) Secondly, a police officer may apply to a Magistrate for atemporary
protection order under section 54.

(3) Thirdly, if a person is before a Magistrates Court, the District Court
or the Supreme Court for an offence involving domestic violence, the court
may make a domestic violence order under section 30.

(4) Fourthly, if a person has obtained an order from another State, a
Territory or New Zealand to protect himself or herself, the order may be
registrable in Queensland under part 3, division 3.5

What ar e the conditions of a domestic violence order ?
17. If acourt makes a domestic violence order—

(a) the respondent spouse must be of good behaviour and must not
commit acts of domestic violence or associated domestic
violence; and

(b) the respondent spouse must not possess a weapon, unless the
court otherwise orders; and

(c) the respondent spouse must comply with any other conditions
imposed by the court and set out in the order.

What happensif circumstances change after domestic violence order is
made?

17A. If circumstances change after a domestic violence order is made, a
person may, under section 51, apply for a variation or revocation of the
order.6

Example of change of circumstances—

A temporary protection order is made because of an application by a police officer
under section 54. The aggrieved spouse's place of residence is stated in the order as
premises that the respondent spouse is prohibited, by the order, from approaching

5  Part 3, division 3 (Registration of interstate orders)
6  Section 51 (Application for revocation or variation)
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within a stated distance of. If the aggrieved spouse changes his or her place of
residence, a variation of the temporary protection order may be sought under
section 51.

What is meant by a weapon?
18.(1) “Weapon” means—
(8 aweapon within the meaning of the Weapons Act 1990; or
(b) anitem prescribed by regulation as aweapon.
Examples—
1. Firearm.
2. Martial arts weapon.
3. Knuckleduster or sap glove.

(2) If arespondent spouse has used a thing as a weapon but it is not a
weapon within the meaning of this Act, the court may (under section 26)
treat it as aweapon and impose special conditionsinrelation toit, including
prohibiting the respondent spouse from possessing it.

(3) If arespondent spouse has ever used or threatened to use a weapon,
or athing as aweapon, against an aggrieved spouse, it isimportant for the
aggrieved spouse to tell the court about it.

What can happen if a respondent spouse does not comply with an
order?

19.(1) If arespondent spouse does not comply with a domestic violence
order (including aregistered interstate order) apolice officer can charge the
respondent spouse with an offence.

(2) An aggrieved spouse, aggrieved person, or another person can
complain to a police officer if the respondent spouse is not complying with
the order.
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PART 3—DOMESTIC VIOLENCE
ORDERS—POWERS OF COURT

Division 1—Powers of courts to make domestic violence orders

Power of court to make ordersto protect spouse against domestic
violence

20.(1) A court may make an order against a respondent spouse if the
court is satisfied that—

(@) therespondent spouse has committed an act of domestic violence
against the aggrieved spouse; and

(b) the respondent spouse—
(i) islikely to commit an act of domestic violence again; or

(i) if the act of domestic violencewas athreat—islikely to carry
out the threst.

(2) A spouse who counsels or procures another person to commit an act
that, if done by the spouse, would be an act of domestic violence is taken to
have committed the act.

Power of court to make ordersto protect relatives or associates of
aggrieved spouse against violence etc.

21.(1) The court may include the name of a relative or associate of an
aggrieved spouse in a domestic violence order made for the benefit of the
aggrieved spouse if the court is satisfied that the respondent spouse has
committed, or is likely to commit, any of the following acts against the
relative or associate—

(@ wilful injury;
(b) wilful damage to property of the relative or associate;
(c) intimidation or harassment;

(d) athreat to commit an act mentioned in paragraphs (a) to (c).
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(2) A spouse who counsels or procures another person to commit an act
that, if done by the spouse, would be an act of associated domestic violence
is taken to have committed the act.

Protection order must include standard condition to be of good
behaviour etc.

22. In making a domestic violence order, the court must impose a
condition that the respondent spouse—

(@) be of good behaviour towards the aggrieved spouse and not to
commit domestic violence; and

(b) be of good behaviour towards any aggrieved person named in the
order and not to commit an act of associated domestic violence
against the person.

Protection order must include standard condition about weapons etc.
23.(1) Thissection is subject to any court order made under section 28.

(2) In making a domestic violence order, the court must provide that the
respondent spouse is not to possess a weapon for the duration of the order.

(3) In making a protection order, the court must revoke al weapons
licences issued in the name of, or in relation to, the respondent spouse.

(4) In making a temporary protection order, the court must suspend all
weapons licences issued in the name of, or in relation to, the respondent
Spouse.

(5) In making a domestic violence order, the court must remove the
name of the respondent spouse endorsed on a weapons licence as the
representative of abody under the Weapons Act 1990, section 10(3).

(6) If the Weapons Act 1990 does not apply to the respondent spouse
because of section 2 of that Act, the court must order that the Weapons Act
1990 applies to the respondent spouse for the duration of the domestic
violence order, unlessthat Act does not apply—

(@) because of section 2(1)(a) to (c) or (K) of the Act; or
(b) because of section 2(1)(h) or (I) of the Act and the fact that the
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person is dealing with the weapon on behaf of the
Commonwealth.

Action by court if respondent spouse has access to weaponsthrough
employment

23A.(1) In making a domestic violence order, the court must consider
whether the respondent spouse has access to a weapon as part of the
respondent spouse’ s employment.

(2) If the court is satisfied the respondent spouse has access to a weapon
as part of the respondent spouse’ s employment, the court must—

(@) consider the circumstances of the employment; and
(b) consider the respondent spouse’ s access to the weapon; and

(c) consider the employment arrangements and whether there is an
effectiveindividual within the employing entity on whom to serve
the domestic violence order to ensure the respondent spouse does
not possess a weapon as part of the respondent spouse's
employment; and

(d) if thereis an effective individual within the employing entity on
whom to serve the order—state in the domestic violence order
that it isto be served on the individual.

(3) If the court states the order is to be served on an effective individual
within an employing entity, the clerk must arrange for service of the order
on the individual.

(4) The effective individual may disclose information about the order to
another person within the employing entity to the extent necessary to ensure
the respondent spouse does not possess a weapon as part of the respondent
spouse’ s employment.

(5) However, the effective individual must not disclose information about
the order to anyone else, other than as permitted under subsection (4) or
expressy permitted by a Magistrate under section 82.7

7 Section 82 (Restriction on publication of proceedings)
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Maximum penalty for subsection (5)—40 penalty units or 1 year's
imprisonment.

Arrangementsfor surrender of revoked or suspended licences etc.

24.(1) If the respondent spouse is present in court when the court makes
adomestic violence order and the respondent spouse has a weapons licence
or aweapon, the following applies to the respondent spouse—

(@) therespondent spouse must—

(i) for a respondent spouse who brought the licence to
court—immediately give the licence to a police officer; or

(ii) otherwise—immediately arrange with apolice officer to give
the licence to a police officer no later than 1 day after the day
the court makes its order;

(b) the respondent spouse must immediately arrange with a police
officer to give to a police officer any weapon the respondent
Spouse possesses, or to otherwise surrender the weapon, as soon
as practicable, but no later than 1 day after the day the court makes
its order.

(2) Subject to subsection (3), if the respondent spouse is not present in
court when the court makes a domestic violence order, the respondent
spouse must as arranged with a police officer—

(& give any weapons licence of the respondent spouse to a police
officer as soon as practicable after the respondent spouse is given
a copy of the order, but no later than 1 day after the day the
spouse is given the copy; and

(b) give any weapon the respondent spouse possesses to a police
officer, or otherwise surrender the weapon, as soon as practicable
after the respondent spouse is given a copy of the order, but no
later than 1 day after the day the spouse is given the copy.

(3) If the police officer personaly serves the order on the respondent
spouse at the spouse’ s place of residence, the spouse must immediately give
the weapons licence and any weapon in the spouse’s possession to the
police officer.
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(3A) Also, a respondent spouse must immediately give the weapons
licence or any weapon in the spouse’ s possession to any police officer (the
“surrender officer”) if—

(@) apolice officer made arrangements under subsections (1) or (2)
with the spouse about the weapons licence or any weapon in the
SPOoUSE’ s possession; and

(b) the surrender officer believes the spouse has not complied with
the arrangements; and

(c) the surrender officer asks the spouse to give the officer the
weapons licence or any weapon in the spouse’ s possession.

(4) If the court considers that it is necessary or desirable to do so, the
court may do any 1 or more of the following—

(@) dter the period under subsection (1) or (2) in which the
respondent spouse must give weapons to a police officer;

(b) specify that weapons are to be given to a police officer at a
specified police station or establishment;

(c) specify that weapons are to be given to a police officer and not
otherwise surrendered.

(5) A respondent spouse who—
(@ lawfully possessed a weapon immediately before the order; and

(b) complies with the order before the end of the relevant period
mentioned in this section, or as ordered by a court;

does not commit an offence against the Weapons Act 1990 merely by
possessing a weapon during the period necessary to comply with this
section or an order under it.

(6) If a weapon is given to a police officer under this section and the
respondent spouse wants to otherwise surrender it, the respondent spouse
may make arrangements with a police officer for the police officer, in
company with the respondent spouse, to take the weapon to a licensed
dealer or licensed armourer.

(7) In this section—
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“approved receipt” means a receipt in a form that is an approved form
under the Weapons Act 1990, section 71(2)(b) 8

“otherwise surrender”, for a weapon, means the respondent spouse deals
with the weapon in the following way—

(@) therespondent spouse consigns the weapon to alicensed dealer or
licensed armourer—

(i) forsae; or

(if) for storagefor aperiod that does not end before the period of
the domestic violence order;

(b) the respondent spouse obtains a copy of the approved receipt for
the weapon’s consignment from the licensed dealer or licensed
armourer and, if the weapon is consigned for storage, the receipt
states the respondent spouse acknowledges the cost of the storage
Is the responsibility of the respondent spouse;

(c) the respondent spouse gives the copy of the receipt to a police
officer—
(i) immediately; or

(if) within the time alowed under this section for giving the
weapon to a police officer or, if under subsection (4) the
court alters the time, within the time stated in the court’s
order atering the time.

Court may impose other conditions

25.(1) If a court was to have exercised a power under section 22 or 23
and did not do so, the court is taken to have done so.

8  The Weapons Act 1990, section 71(2) provides as follows—
‘(2) A licensed dedler or licensed armourer must, for each transaction for the
receipt, acquisition, sale or transfer of a weapon—

(a) enter immediately in the weapons register the particulars prescribed under
aregulation; and

(b) if the transaction involves a complete or substantially complete weapon
or a maor component part of a fiream—within 14 days of the
transaction, notify an authorised officer in the approved form.’.



s25 25 s25

Domestic Violence (Family Protection) Act
1989

Example—

If a court does not include in a domestic violence order the conditions mentioned
in section 22, the order is taken to include the conditions.

(2) When a court makes or varies a domestic violence order, it may also
impose conditions on the respondent spouse that the court considers—

(8 necessary in the circumstances; and

(b) desirable in the interests of the aggrieved spouse, any aggrieved
person and the respondent spouse.

(3) The conditions the court may impose on arespondent spouse include,
for example—

(@) prohibiting stated behaviour of the respondent spouse that would
constitute an act of domestic violence against the aggrieved
spouse or an act of associated domestic violence against an
aggrieved person; and

(b) prohibiting the respondent spouse from doing all or any of the
following in relation to stated premises even though the
respondent spouse has a legal or equitable interest in the
premises—

(i) remaining at the premises;
(if) entering or attempting to enter the premises,
(i) approaching within a stated distance of the premises; and

(c) prohibiting the respondent spouse from approaching, or
attempting to approach, the aggrieved spouse or an aggrieved
person, including stating in the order a distance within which an
approach is prohibited; and

(d) prohibiting the respondent spouse from contacting, attempting to
contact or asking someone el se to contact the aggrieved spouse or
an aggrieved person, including, for example, if the aggrieved
spouse or aggrieved person has taken shelter at arefuge; and

(e) prohibiting the respondent spouse from locating, attempting to
locate or asking someone el seto locate the aggrieved spouse or an
aggrieved person if the aggrieved spouse’s or aggrieved person’s
whereabouts are not known to the respondent spouse; and
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(f) prohibiting stated conduct of the respondent spouse towards a
child of the aggrieved spouse, including prohibiting the
respondent spouse’ s presence at or in a place associated with the
child.

(4) In relation to property of the aggrieved spouse, a condition may
require the respondent spouse—

() toreturn the property to the aggrieved spouse; or
(b) to alow the aggrieved spouse access to the property; or
(c) toalow the aggrieved spouse to recover the property; or

(d) todo any act necessary or desirable to facilitate action mentioned
in paragraphs (a) to (c).

(5) The following matters are to be of paramount importance to the court
when it imposes conditions on the respondent spouse—

(@) the need to protect the aggrieved spouse and any aggrieved
persons;

(b) thewelfare of achild of the aggrieved spouse.
(6) The court may also consider—

(@ the accommodation needs of al persons affected by the
proceedings; and

(b) theorder’seffect on achild of the aggrieved spouse; and

(c) existing orders relating to guardianship or custody of, or access
to, achild of the aggrieved spouse.

(7) A condition in an order that prohibits a respondent spouse from
asking someone else to contact or to locate an aggrieved spouse or an
aggrieved person does not prohibit the respondent spouse asking—

(@) someone else who is alawyer to contact the aggrieved spouse or
aggrieved person; or

(b) someone else, including a lawyer, to locate the aggrieved spouse
or aggrieved person for a purpose authorised by an Act.
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Ordersunder s 25 that include ouster condition

25A.(1) This section applies if a court makes an order under section 25
that includes an ouster condition.

(2) The premises that may be stated in an ouster condition of the order
include—

(8 premises where the aggrieved spouse and respondent spouse live
together or previoudy lived together; and

(b) premises where the aggrieved spouse or an aggrieved person
resides, works or frequents.

(3) Inimposing the ouster condition, the court must consider including in
the order another condition allowing the respondent spouse—

(a) if therespondent spouseisno longer at the premises—to return to
the premisesto recover stated property; or

(b) if the respondent spouse is at the premises—to remain at the
premises to remove stated property.

(4) For another condition under subsection (3), the court must state in the
order—

(&) if the respondent spouse is present in court when the order is
made—

(i) the time at which, without breaching the order, the
respondent spouse may return to the premises and then must
leave the premises; or

(it) for how long the respondent spouse may, without breaching
the order, continue to remain at the premises; or

(b) if the respondent spouse is not present in court when the order is
made—

(i) the time a which, without breaching the order, the
respondent spouse may return to the premises and must
leave the premises based on the time of service of the order
on the spouse; or
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(it) for how long the respondent spouse may, without breaching
the order, remain at the premises based on the time of
service of the order on the spouse.

Example for paragraph (b)(i)—

The respondent spouse may, without breaching this order, return to the premises at
noon on the day after the day this order is served on the respondent spouse by a
police officer. If the respondent spouse chooses to return to the premises under the
order, the respondent spouse must leave the premises no later than 2 p.m. on the
same day.

(5) Before the court makes an order that includes an ouster condition, or
another condition under subsection (3), the court must consider each of the
following—

(@) the extent to which a matter mentioned in an order must be
subject to the supervision of a police officer;

(b) if apolice officer isto supervise a matter, the need to include in
the order a condition that the respondent spouse must not
approach within a stated distance of the stated premises.

Special condition for thing that has been used as a weapon

26.(1) This section applies if a court is satisfied that the respondent
spouse—

(@) has used, or threatened to use, a thing in committing an act of
domestic violence against the aggrieved spouse or an act of
associated domestic violence against an aggrieved person; and

(b) islikely to usethething again or carry out the threat.
Examples of things—
1. An animal (including a pet).
2. A bottle.
3. A baseball bat.

(2) The court may, as a condition of the domestic violence order, prohibit
the respondent spouse from possessing the thing, or a thing of the same
type, for the duration of the order.

(3) If the court makes an order under subsection (2), the thing is taken to
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be a weapon and may be dealt with under this Act and the Weapons Act
1990 as aweapon for which there is no licence.

(4) The court’s power under this section does not limit its power under
section 25.

No weapons licence for duration of domestic violence order

27.(1) This section applies to a respondent spouse other than a spouse
whose weapons licence continues in force under section 28.

(2) The respondent spouse may not obtain a weapons licence.
(3) A weapons licence of the respondent spouse may not be renewed.

(49) A weapons licence obtained or renewed during the period of
revocation or suspension isinvalid.

Court may allow respondent spouse to possess weaponsin limited
circumstances

28.(1) This section applies only if the court is satisfied that—

() the respondent spouse has never used a weapon, and has never
threatened to use a weapon, when committing an act of domestic
violence or associated domestic violence; and

(b) theapplication of section 23 would deprive the respondent spouse
of the means of earning alivelihood.

(2) Instead of making an order under section 23, the court may make an
order that—

(@) alows the respondent spouse’s weapons licence to continue in
force; or

(b) does not apply the Weapons Act 1990 to the respondent spouse.

(3) An order under subsection (2) must impose conditions that provide
the most restricted opportunity for access to weapons by the respondent
spouse while allowing the spouse to earn alivelihood.

(4) The court may only make the order if—
(@) the respondent spouse applies for the order as part of the
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proceedings to decide whether or not to make or vary a domestic
violence order; and

(b) thereiscorroborative evidencethat the application of section 23to
the respondent spouse would deprive the respondent spouse of
the means of earning alivelihood.

(5) If acourt makes an order under this section, section 23 does not apply
to the respondent spouse.

Domestic violence orders must include infor mation about weapons

29.(1) The purpose of this section is to ensure that a police officer has as
much information available as is possible when the officer exercises a
power under this Act to obtain a weapon.

(2) In making a domestic violence order, the court must specify as much
information as it can about the weapons that the respondent spouse
POSSESSES.

Power of court if spouse pleads or isfound guilty of related offences

30.(2) A court before which a person pleads guilty to, or is found guilty
of, an offence that involves domestic violence may, on its own initiative,
make a domestic violence order against the offender, if the court is satisfied
that a protection order could be made under section 20 against the offender
as the respondent spouse.

(2) If adomestic violence order isaready in force, the court—

(@ must consider the order and whether, in the circumstances, the
order needs to be varied, including, for example, by varying the
date the order ends; and

(b) may vary the order if the court considers the order needs to be
varied.

(3) This section applies whether or not the court makes another order in
respect of the offender.
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Court may make domestic violence order by consent

33.(1) A court may make a domestic violence order in aform agreed to
by, or on behalf of, the aggrieved spouse and the respondent spouse.

(2) The order may only include matters that may be dealt with under this
Act.

(3) This section is subject to section 60 (Police officer or authorised
person may represent aggrieved spouse).

Start of domestic violence ordersand their duration
34.(1) A domestic violence order takes effect—
(@) ontheday itismade; or

(b) if it ismade while an existing domestic violence order against the
respondent spouse for the benefit of the same aggrieved spouseis
in force—at the end of the existing order.

(2) Subject to subsection (3), the court may determine that a protection
order continues for aperiod no longer than 2 years.

(3) If the court is satisfied that there are special reasons for doing so, the
court may determine that a protection order continues for a period longer
than 2 years.

(4) A domestic violence order continues in force for the period
determined by the court and set out in the order unlessiit is revoked at an
earlier time or the period of the order isvaried.

(5) A temporary protection order continuesin force until the order—
(@) isreturnable before a court unless the court extends the order; or
(b) isrevoked by the court;
whichever happens first.

Variation of domestic violence or der
35.(1) A court may vary adomestic violence order, including—
(@) the conditions imposed by the domestic violence order under
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section 25 or 26; or

(b) the period for which the domestic violence order continues in
force.

(2) The application for a variation must be made while the domestic
violence order isin force.

(3) The court may vary adomestic violence order—
(@ onanapplicationtovary it; or
(b) onan application to revoke it; or
(c) onitsown initiative under section 30; or
(d) when dealing with a contravention of the order.

(4) Before a court varies a domestic violence order, it must consider—
() thegrounds set out in the application for the protection order; and
(b) thefindings of the court that made the domestic violence order.

Revocation of orders

36.(1) A court may revoke a domestic violence order if an application for
revocation is made to the court under section 51.9

(2) In considering the application, the court must have regard to—
(8 any expressed wishes of the aggrieved spouse; and

(b) any current relationship between the aggrieved spouse and
respondent spouse; and

(c) whether any pressure has been applied, or threat has been made,
to the aggrieved spouse by the respondent spouse or someone
else for the respondent spouse; and

(d) any other relevant matter.

(3) The court may only revoke the order if the court considers the safety
of the aggrieved spouse or an aggrieved person would not be compromised
by the revocation.

9  Section 51 (Application for revocation or variation)
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(4) If the court refuses to revoke the order, the court may vary the order
in a way it considers does not compromise the safety of the aggrieved
spouse and an aggrieved person.

(5) A revocation or variation under this section takes effect on the day it
Is made.

Commissioner must be given notices of applicationsto vary or revoke

37. A court must not make an order under section 35 or 36 unless it is
satisfied that the commissioner has been given a copy of the application.

Conferral of jurisdiction
38.(1) Jurisdiction is conferred on—

(@) every Magistrates Court and Magistrate to hear and determine all
applications made to it or the Magistrate under this Act; and

(b) every other court before which a person pleads guilty to, or is
found guilty of, an offence that involves domestic violence.

(2) To avoid any doubt, the provisions of the Justices Act 1886 apply to
proceedings under this Act before a Magistrates Court or Magistrate unless
the application of the Act isinconsistent with this Act.

(3) Subsection (4) appliesif—

(@) an application for a protection order, or variation of a protection
order, is made to a Magistrates Court; and

(b) an application is made under section 62A10 by the aggrieved
spouse or respondent spouse in relation to atenancy application.

(4) If the Magistrates Court considers it appropriate, it may exercise the
powers and make orders that a small claims tribunal may exercise or make
under—

(@ theSmall Claims Tribunal Act 1973 for atenancy application; or
(b) theResidential Tenancies Act 1994 for atenancy application.

10 Section 62A (Procedural provisions for tenancy applications)
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(5) An order of the Magistrates Court about the tenancy application is
taken to have been made under the Small Claims Tribunal Act 1973 for the
Residential Tenancies Act 1994.

Court may summons per son to attend

39.(1) A justice may, by notice given to a person, summons the person
to attend the hearing of an application for a protection order at a time and
place specified in the summons—

(@) togiveevidence; and

(b) to produce any record in the person’s possession and specified in
the notice.

(2) A person served with a summons to attend as a witness must not fail,
without reasonable excuse—

() toattend asrequired by the summons; or

(b) toattend from timeto timein the course of the hearing as required
by the court; or

(c) to produce any record that the person was required to produce by
the summons served on the person.

Maximum penalty—10 penalty units.
(3) A person attending as awitness at a hearing must not fail—
(@) tobesworn or to make an affirmation; or

(b) without reasonable excuse, to answer a question that the personis
required to answer by the court.

Maximum penalty—10 penalty units.

(4) If a person served with a summons fails to attend as mentioned in
subsection (2)(a) or (b), the court may order the issue of a warrant for the
person to be taken into custody by a police officer and to be brought before
the court.

(5) Any justice may issue awarrant for the purposes of subsection (4).
(6) Subsection (4) does not limit any other powers of the court.
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Division 2—Powers of court and magistrates to make temporary
protection orders

Act of domestic violence necessary before particular temporary
protection orders made

39A.(1) A court may make a temporary protection order against a
respondent spouse under this division, other than section 39D,11 only if it
appears to the court, on application for a protection order, that an act of
domestic violence has been committed against the aggrieved spouse by the
respondent spouse.

(2) A temporary protection order under this divison need only be
supported by evidence the court considers sufficient and appropriate having
regard to the temporary nature of the order.

Form of temporary protection orders

39B.(1) A court may make a temporary protection order against the
respondent spouse in the same terms as a protection order.

(2) However, the temporary protection order must state the time and
place at which the order is returnable before the court.

(3) A temporary protection order is a summons to the respondent spouse
directing the respondent spouse to appear at the time and place at which the
order isreturnable.

Temporary protection order because of adjour nment

39C. A court may make a temporary protection order if the court
adjourns—

(&) thehearing of an application for the protection order, whether the

11 Section 39D (Court may make temporary protection order without proof of
service in certain circumstances)
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court is hearing the application under section 48 or 49; or12

(b) the matter of making a protection order on its own initiative as
mentioned in section 53(1)(b).13

Court may maketemporary protection order without proof of service
In certain circumstances

39D. A court may make atemporary protection order, or vary adomestic
violence order, if—

(@) anapplicationismade for aprotection order or for avariation of a
domestic violence order; and

(b) the court does not begin to hear, or has decided not to begin to
hear, the application because the applicant has not satisfied the
court that the respondent spouse has been given a document
mentioned in section 49(1)(a), (b) or (c), whether or not the
respondent spouse is present in court; and

(c) it appearsto the court—

(i) the aggrieved spouse or an aggrieved person is in danger of
personal injury; or

(if) property of the aggrieved spouse or an aggrieved personisin
danger of substantial damage.

Temporary protection order when cross application made
39E.(1) This section appliesif—

(@ an application (the “original application”) for a domestic
violence order has been made and is before the court; and
(b) the person named in the original application as the respondent

spouse applies for a domestic violence order (the “cross
application”) and the aggrieved spouse named in the original

12 Sections 48 (Appearance of respondent spouse) and 49 (Non-appearance of
respondent spouse)

13 Section 53 (Procedure if respondent spouse found guilty etc. of related offence)
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application is named in the cross application as the respondent
spouse; and

(c) thecrossapplication is made orally, or is made in writing but not
served on the aggrieved spouse named in the original application
at least 1 business day before the day of the hearing of the origina
application.

(2) If the cross application is made as mentioned in subsection (1)(c), the
court must adjourn the hearing of the cross application and set a date by
which the written cross application is to be served on the aggrieved spouse
named in the original application, unless that aggrieved spouse consents to
the court hearing the cross application before hearing the original application
or together with the original application.

(3) The court may make a temporary protection order in relation to the
cross application if—
() the aggrieved spouse named in the original application does not
consent as mentioned in subsection (2); and

(b) atleast 1 of the following personsisin danger of personal injury,
or the property of at least 1 of the following personsis in danger
of substantial damage—

(i) the person for whose benefit the domestic violence order,
based on the cross application, is sought;

(ii) another person who is sought to be protected by the
domestic violence order based on the cross application.

Court may make temporary protection order when considering
variation of domestic violence order

39F.(1) A court may make atemporary protection order if—

(a) it is hearing variation proceedings about a protection order or
temporary protection order and adjourns the hearing; and

(b) it appearsto the court the temporary protection order is necessary
to protect the aggrieved spouse or an aggrieved person pending its
decision in the variation proceedings.

(2) In subsection (1)—
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“variation proceedings’ means proceedings—

(@) for an application for variation of a protection order or temporary
protection order; or

(b) for varying a protection order arising because the court is acting
on its own initiative under section 30 or when dealing with a
contravention of the order.

Temporary protection order for application under s54

39G.(1) A magistrate to whom application is made under section 5414
may make a temporary protection order against the respondent spouse if it
appears to the magistrate that because of distance, time or other
circumstance of the case, it is not practicable to apply to a court for a
protection order and for it to be heard and decided quickly.

(2) The temporary protection order under subsection (1) may be in the
same terms as if the magistrate were then and there constituting a
Magistrates Court.

Division 3—Registration of interstate orders

Application to register interstate order in Queensland

40.(1) A person may apply to the clerk of a Magistrates Court for the
registration of an interstate order.

(2) The application is to be made on the appropriate approved form.

Clerk to obtain copies of order and proof of service
41.(1) The clerk must be satisfied that—

() theinterstate order isin force by obtaining a certified copy of it;
and

(b) the order was served, or was taken to be served, on the person

14 Section 54 (Applications by telephone, facsimile etc.)
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against whom it was made.

(2) The clerk must try to obtain the copy and proof quickly, for example,
if afacsmile machine is available, the clerk must try to obtain them by
facsimile.

Registration of inter state order

42.(1) This section applies if the clerk is satisfied about the matters
mentioned in section 41(1).

(2) Subject to subsection (3), the clerk must register the interstate order.
(3) If—

(@) theclerk believesit necessary to do so; or

(b) the applicant asksthe clerk to do so;

the clerk must refer the interstate order to the Magistrates Court for
adaptation or modification.

(4) The court may vary the interstate order for the purposes of its
registration by adapting or modifying it in a way that the court considers
necessary or desirable for its effective operation in the State.

(5) The clerk must register the interstate order as varied.

(6) A registered interstate order is registered for the period during which
the order, as originally made, isin force.

(7) A regulation may prescribe the way that the clerk is to register an
interstate order.

Duty of clerk after order isregistered

43.(1) No later than 2 business days after the registration of an interstate
order, the clerk must give the applicant and the commissioner acertificate of
the registration with a copy of the registered interstate order attached.

(2) Notice of theregistration of an interstate order isnot to be given to the
person against whom the order was made unless the aggrieved spouse has
consented to the notice.

(3) The consent must be given in writing.
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(4) The clerk may not ask the applicant for any fee, or reimbursement for
any expenses incurred, under this Division.

Effect of registration of interstate order
44. A registered interstate order—

(@) has the same effect as a protection order made under Division 1,
and

(b) may be enforced against a person asif it were a protection order
that had been made under Division 1 and personally served on the
person.

Variation etc. of registered inter state or der
45.(1) An application may be made to a court for—

(@) a variation of a registered interstate order as it applies in
Queendand; or

(b) avariation of the period during which aregistered interstate order
has effect in its operation in Queendand; or

(c) thecancellation of the registration of an interstate order.

(2) Any of the following persons may apply to a court for an order under
subsection (1)—

() the person who applied for the registration of the interstate order;
(b) aperson for whose benefit the interstate order has been made;
(c) aperson against whom the interstate order has been made;
(d) anauthorised person;
(e) apoliceofficer.
(3) The court may determine the application—
(@ by varyingit asit appliesin Queendand; or
(b) by varying the period during which it has effect in its operation in
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Queendand; or
(c) by cancelling the registration.

Applicant need not notify person against whom inter state order was
made

46.(1) An applicant under this Division need not give notice of—
(@) anapplication for registration of an interstate order; or

(b) anapplication for variation or revocation of aregistered interstate
order;

to the person against whom the order was originally made.

(2) When an application for which notice has not been given comes
before a court, the court—

(@ may hear and determine the application in the absence of the
person against whom the interstate order was originally made;
and

(b) must not refuse to hear and determine the application merely
because the person against whom the interstate order was
originally made has not been given notice of the application.

(3) A registered interstate order that is—
() adapted or modified under section 42(4); or
(b) varied under section 45;

is enforceable in Queensland without notice of the adaptation, modification
or variation being given to the person against whom the interstate order was
originaly made.

(4) This section does not prevent an applicant giving notice of the
application, or an order made because of the application, to the person
against whom the interstate order was originally made.
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Divison 4—Relevant ordersunder Family Law Act 1975 (Cwith) and
Family Court Act 1997 (WA)

Definitionsfor div 4
46A. In thisdivision—
“family contact order” means—

(8 aDivison 11 contact order within the meaning of the Family Law
Act 1975 (Cwlth), part VII; or

(b) a Division 10 contact order within the meaning of the Family
Court Act 1997 (WA), section 174.15

“relevant family contact order” means afamily contact order that relates
to access—

() between the aggrieved spouse and an aggrieved person; or

(b) between the respondent spouse and either a child of the
respondent spouse or a child of the aggrieved spouse.

Disclosur e of existence of relevant family protection order

46B.(1) A person who appliesto a court for adomestic violence order, or
for the revocation or variation of a domestic violence order, and is aware of
either of the following must inform the court about the order or
application—

(@) ardevant family contact order;
(b) apending application for arelevant family contact order.

(2) However, the application is not invalid merely because the person
does not inform the court about the order or application.

15 The Family Law Act 1975 (Cwilth), part VIl is about children. A division 11
contact order is made under division 11 and the purpose of that division isto deal
with contact orders made under the division and orders made under certain State
and Territory laws about family violence. The Western Australian legidation is
similar to the Commonwealth Act.
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Court to consider relevant family contact order etc.

46C.(1) Before deciding about making, revoking or varying a domestic
violence order, the court must—

(@) consider whether contact between the aggrieved spouse, or
between the respondent spouse, and any child of either of those
personsis relevant to making, revoking or varying the order; and

(b) have regard to any relevant family contact order, or pending
application for arelevant family contact order, of which the court
has been informed.

(2) However, adomestic violence order, or arevocation or variation of an
order, is not invalid merely because the court does not comply with
subsection (1).

PART 4—PROCEDURAL PROVISIONS

Division 1—Procedures to be followed by court on applications for
protection orders

Service of application on respondent spouse may be accompanied by
summons

47.(1) On application made for a protection order, aclerk of the court or a
justice may, subject to subsections (2) and (3), issue a summons directing
the respondent spouse to appear at the time and place set out in the
summons with aview to the respondent spouse being heard on the matter.

(2) The clerk need not issue a summons under subsection (1) if the
applicant asks the clerk to arrange for the application to be heard by the court
for the purpose of the court making atemporary protection order.

(3) If the court refuses to make the temporary protection order and the
applicant does not withdraw the application, the clerk must issue the
summons.

(4) The clerk of the court must give 2 copies of the application and any
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summons to the police officer in charge of the Police Division in which the
respondent spouse ordinarily resides or was last known to reside.

(5) The officer must cause the application and any summonsto be served
on the respondent spouse.

(6) If the applicant is not the aggrieved spouse, the applicant must serve
the aggrieved spouse with a copy of the application and notice of the time
and place that the application is to be heard.

(7) A justice may issue a summons under subsection (1) only if the
justice knowsthat aMagistrates Court is sitting at the time and place that the
justice specifies in the summons for when it is returnable.

Appearance of respondent spouse

48.(1) This section applies if a respondent spouse appears before the
court that is to hear and determine the matter of an application for a
protection order.

(2) The court—
(@ may hear and determine the application; or

(b) may adjourn the matter of the application (whether or not it makes
atemporary protection order); or

(c) subject to subsection (3), may dismiss the application.
(3) The court may not dismiss an application unless—

(&) the applicant has not appeared and, if the applicant was a police
officer, no other police officer or Crown Prosecutor requests an
adjournment; and

(b) no other person eligible to apply appears.

(4) The dismissal of the application does not affect the right of the
applicant to make a further application against the respondent spouse.

(5 The appearance of the respondent spouse is evidence that the
respondent spouse has been served.
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Non-appear ance of respondent spouse

49.(1) This section applies if a respondent spouse fails to appear before
the court that is to hear and determine the matter of the application for a
protection order and the court is satisfied that the respondent spouse has
been given the documents mentioned in any of the following paragraphs—

(@ a copy of the application and any summons issued under
section 47;

(b) acopy of the application and the temporary protection order made
because of the application;

(c) acopy of the application and a copy of the conditions on which
the person was released from the watch-house under section 71
that set out the time and place for the hearing of the application.

(2) The court may—

(@) proceed to hear and determine the matter of the application in the
absence of the respondent spouse; or

(b) adjourn the matter of the application (whether or not it makes a
temporary protection order); or

(c) subject to section 59(1), order the issue of a warrant for the
respondent spouse to be taken into custody by apolice officer and
brought before the court.

(3) Any justice may issue awarrant for the purposes of subsection (2)(c).

Court to ensure certain spouses under stand domestic violence orders

50.(2) If a person is before a court that is about to make a domestic
violence order for which the person is the respondent spouse, the court must
ensure the respondent spouse understands the following—

(@) the purpose, terms and effect of the proposed order, including, for
example, that the order may be enforceable in other States,
Territories and New Zealand without further notice to the
respondent spouse;

(b) what may follow if the respondent spouse does not comply with
the terms of the proposed order;
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(c) that the respondent spouse may apply for revocation or variation
of the order.

(2) If aperson isbefore acourt that is about to make a domestic violence
order for which the person is the aggrieved spouse, the court must ensure
the aggrieved spouse understands the following—

() thepurpose, termsand effect of the proposed order, including, for
example, that the order may be enforceable in other States,
Territories and New Zedand,

(b) that the aggrieved spouse may apply for revocation or variation of
the order.

(3) The process that a court adopts to ensure a respondent spouse
understands the matters mentioned in subsection (1), or an aggrieved
spouse understands the matters mentioned in subsection (2), may include
using services of, or help from, other people to the extent the court
considers appropriate.

Examples of services or help the court may consider appropriate—

1. The court may arrange for the clerk or a public service employee at the court, to
explain the order to the spouse.

2. A local interpreter or the telephone interpreter service may be used to explain the
order to the spouse.

3. Explanatory notes prepared for respondent spouses, including non-English speakers,
may be given to the spouse.

4. The court may arrange with an Aboriginal local government, Torres Strait |slander
local government, community justice group or group of elders for someone to explain
the order to the spouse.

(4) Failure to comply with this section does not affect the validity of the
domestic violence order.

Application for revocation or variation
51.(1) This section applies to an application for—
(@) revocation of adomestic violence order; or

(b) variation of a domestic violence order (including conditions
imposed by the order).
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(2) The application may be made to a court by—
(@) theaggrieved spouse; or
(b) the respondent spouse; or
(c) anauthorised person; or

(d) apoliceofficer who reasonably believesthat it isfor the benefit of
the aggrieved spouse and there is sufficient reason for taking the
action.

(3) The application must be made on the approved form.

(4) Where an application under subsection (1) is made, the person who
makes the application shall cause acopy of the application and anotification
of the time and place at which the application isto be heard—

() to be served on each person, being the aggrieved spouse or the
respondent spouse, other than the person who makes the
application; and

(b) to be given to the commissioner.

(4A) The clerk must cause service to be effected by a police officer on the
respondent spouse, as required under subsection (4)(a), if the application—

() ismade by an aggrieved spouse or authorised person; and

(b) seeks a variation of the domestic violence order to extend the
protection given to the spouse or person, to extend the period or
scope of the order or to add a condition to the order.

(5) If it appears to a court to which application is made under
subsection (1) that it is not reasonably practicable to effect service on a
particular person, the court may order that the copy of the application and
the notification be served on that person by such means of substituted
service as the court thinksfit.

(6) Where a person on whom is served a copy of the application and a
notification required by subsection (4) to be served (including by way of
substituted service ordered under subsection (5)) fails to appear at the time
and place at which the application is to be heard, the court, upon proof of
such service—

(@ may hear and determine the matter of the application in the
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absence of that person;
(b) may adjourn the matter of the application;

(c) wherethat person isthe respondent spouse within the meaning of
this Act, may, subject to section 59(1), order the issue of a
warrant for that spouse’s being taken into custody by a police
officer and production to the court.

(7) Any justice may issue awarrant for the purpose of subsection (6)(c).

Duty of clerk of court to give certain notices to commissioner

52.(1) The clerk of the court in which any of the following applications
are made, or orders are granted, must give notice of the application or order
to the commissioner—

() anapplication for a protection order;
(b) anapplication for avariation or revocation of such an order;
(c) anapplication for—

(i) registration of an interstate order; or

(if) variation or revocation of aregistered interstate order;

(d) an order made because of an application mentioned in
paragraph (a), (b) or (c), including atemporary order.

(2) The clerk must give the notice before the end of 1 business day after
the day the application is made or order is granted.

Procedureif respondent spouse found guilty etc. of related offence
53.(1) A court exercising jurisdiction under section 30—

(@ may make the protection order before the offender is discharged
by the court or otherwise leaves the court subject to the offender
being given a sufficient opportunity to present evidence and to
prepare and present submissions about the making of a protection
order; or

(b) may adjourn the matter of making the protection order to a later
fixed time and day and may, in the meantime, make a temporary
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protection order under section 39C(b).16

(2) On the later day to which the matter has been adjourned, the court
may receive evidence that is necessary or desirable to assist it on the matter.

(3) If the offender fails to appear at the later time and day to which the
matter is adjourned, the court may—

() determine to make a protection order against the offender in the
offender’ s absence; or

(b) adjourn the matter further; or

(c) order, subject to section 59(1), the issue of a warrant for the
offender to be taken into custody by a police officer and brought
before the court.

(4) Any justice may issue awarrant for the purpose of subsection (3)(c).

Division 2—Police may apply for temporary protection order in certain
circumstances

Applications by telephone, facsimile etc.
54.(1) A police officer who—

(@) must, under section 71, make an application for a protection order
under this section; or

(b) may, under section 14(3), make an application for a protection
order, and who believes that because of distance, time or other
circumstance of the case, it is not practicable for an application
made to a court, or to be made to a court, to be heard and
determined quickly;

may, by way of telephone, facsimile, telex, radio or other similar facility,
apply in accordance with this section for a temporary protection order to a
Magistrate.

(3) Before making the application, the police officer (if an application for
a protection order has not already been made to a court) must prepare a

16 Section 39C (Temporary protection order because of adjournment)
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form of application for a protection order under this section.

(4) The police officer must inform the Magistrate of the particulars of the
application.

(5) A Magistrate with whom contact is made by a person claiming to be
apolice officer applying for a protection order under this section is entitled
to presume that—

() the person iswho and what the person claims to be; and
(b) the provisions of this section have been complied with.

(6) The form of application for a protection order completed under
subsection (3) isto befiled in the office of the clerk of the court—

(@) at the place where the order sought, when made, isto be returned,;
or

(b) if such order is not made, would be returned were it made.

(7) Onthefiling of the form of application, an application for aprotection
order istaken to be made to the court at that place.

Duty of Magistrate upon application under s 54

55. A Magistrate to whom an application for a temporary protection
order is made under section 54 shall reduce the particulars of the application,
as conveyed by the applicant, to writing in or to the effect of the approved
form, and—

(a) if the Magistrate makes the temporary protection order, shall—
(i) complete and sign the order;

(if) record on the order the factorsthat cause the Magistrate to be
satisfied that a protection order could properly be made by a
court under section 20;

(iii) inform the applicant, by telephone, facsimile, telex, radio, or
other similar facility, of the terms of the order and the time
and place at which it isto be returned before a court;

(iv) assoon asis practicable, cause the written particulars of the
application as conveyed by the applicant and the order
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referred to in subparagraph (i) to be given to the clerk of the
court at the place where the order isto be returned; and

(v) causeacopy of the order referred to in subparagraph (i) to be
given to the commissioner; or

(b) if the Magistrate refuses the temporary protection order, shall—
(i) reduceto writing the reasons for the refusal; and

(i) assoon asis practicable, cause the written particulars of the
application as conveyed by the applicant and the written
reasons for the refusal to be given to the clerk of the court at
the place where there is filed an application for a protection
order against the respondent spouse.

Duty of police officer res54 order

56.(1) A police officer who obtains a temporary protection order under
section 54 shall prepare 3 copies of the order, in or to the effect of the
approved form, in the terms conveyed to the officer by the Magistrate who
made the order and shall specify therein—

(@) the name of the Magistrate who made the order; and
(b) the date and time the order was made; and

(c) the place and time at which the order is to be returned before a
court; and

(d) such other information as is prescribed.

(2) Of the copies prepared as required by subsection (1), 1 shall be
served on the respondent spouse together with a copy of the application in
connection with which the temporary protection order was made (if such
copy has not already been so served) and 1 shall be given to the aggrieved
Spouse, in either case, as soon asis practicable.

Return date of temporary protection order

57.(1) A temporary protection order made because of an application
under section 54 must specify the time and place at which the order is
returnable before a court.
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) 1f—

(@) the court before which the order is returnable is sitting within
30 days after the day on which the temporary protection order is
made; and

(b) asuitable hearing day is available within the period;
the day that the order is returnable must be a day within the period.
(3) If—

(@) the court before which the order is returnable is not sitting within
30 days after the day on which the temporary protection order is
made; or

(b) thereisnot asuitable hearing day available within the period;

the day that the order is returnable must be the first suitable hearing day
available after the end of the period.

Division 3—Other procedural provisions

Serviceof court orders
58.(1) This section appliesif a court—
(@) hasmade adomestic violence order; or
(b) revokesadomestic violence order; or

(c) varies a domestic violence order (including the conditions
imposed by it).

(2) Subject to subsection (3), the clerk of the court must—
(@) cause acopy of—
(i) theorder; and

(ii) in the case of a temporary protection order, a copy of the
application for a protection order to which the temporary
protection order relates (if a copy has not already been
served);

to be given to the respondent spouse; and
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(b) cause acopy of the order to be given to the aggrieved spouse and
each aggrieved person; and

(c) causeacopy of the order to be given to the commissioner; and

(d) cause a copy of the order to be given to the employer of the
respondent spouse if an order is made under section 23A(2).17

(3) Where an order referred to in subsection (1) is made in the absence of
the respondent spouse or the aggrieved spouse or the clerk of the court has
not caused a copy of the order to be served on the respondent spouse or
given to the aggrieved spouse before the respondent spouse or, as the case
may be, aggrieved spouse has departed the court precincts, the clerk shall—

(@) inthe case whereacopy isto be served on the respondent spouse,
cause 2 copies of the order and, in the case where a copy of the
application is to be served on the respondent spouse, 2 copies of
the application to be given to the officer in charge of the Police
Division in which the respondent spouse was last known to the
clerk to ordinarily reside; or

(b) in the case where a copy is to be given to the aggrieved spouse,
cause 1 copy of the order to be given to the officer in charge of the
Police Division in which the aggrieved spouse was last known to
the clerk to ordinarily reside.

(4) The officer in charge of a Police Division who receives a copy or
copies of an order or an application from the clerk of the court pursuant to
subsection (3) shall cause a copy of the order or, as the case requires, of the
application to be served on the respondent spouse or, as the case may be,
given to the aggrieved spouse as soon as is practicable.

Provisions concer ning warrants

59.(1) A court shal not order the issue of a warrant under
section 49(2)(c), 51(6)(c) or 53(3)(c) as amatter of course, but only where,
in the circumstances of the case, the court believes it appropriate that the
respondent spouse or, as the case may be, offender, be heard.

17 Section 23A (Action by court if respondent spouse has access to weapons
through employment)
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(2) Where a person is taken into custody under a warrant issued under
this Act the provisions of the Bail Act 1980 are applicable in respect of the
person asif the person had been apprehended on a charge of an offence.

Police officer or authorised per son may represent aggrieved spouse

60.(1) A police officer or authorised person may appear, and act on
behalf of, an aggrieved spouse in aproceeding for any application under this
Act, but must not agree to an order under section 33 without the specific
approval of the aggrieved spouse.

(2) If an authorised person has made an application under this Act to a
court and the court decides the authorised person is not able to assist it, the
application is taken to have been made by the aggrieved spouse.

Court may not awar d costs except if application malicious etc.
61. A court may not award costs on an application for—
(@) aprotection order; or

(b) for a revocation or variation of a domestic violence order
(including a variation of conditions imposed by the order);

unless the court dismisses the application as malicious, deliberately false,
frivolous or vexatious.

Concurrent and other proceedings

62.(1) Any application under this Act may be made, and a court or
Magistrate may, as authorised by this Act, dispose of the application
notwithstanding that the respondent spouse concerned in the application has
been charged with an offence arising out of conduct on which the
application is based.

(2) Subsection (3) appliesif arespondent spouse against whom—
(@) adomestic violence order has been made; or
(b) acourt has refused to make a domestic violence order; or
(c) acourt has—
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(i) revoked, or refused to revoke, a domestic violence order; or

(i) varied, or refused to vary, a domestic violence order
(including the conditions imposed by it); or

(d) proceedings are current in which a protection order is sought
against arespondent spouse;

is charged with an offence mentioned in subsection (1).
(3) A reference to—

(@) the making, or refusal to make, the order, or a revocation or
variation; or

(b) the existence of current proceedings mentioned in
subsection (2)(d); or

(c) thefact that evidence of a particular nature or content was given
in—
(i) the proceedings in which the order, revocation or variation
was made or refused; or

(if) thecurrent proceedings,

Is inadmissible in the trial of the respondent spouse for an offence arising
out of conduct on which the application for the order, revocation, or
variation, or relevant to the current proceedings, is based.

(4) To alay any doubt, it is declared that, subject to this section, an
application, proceeding or order under thisAct in relation to the conduct of a
respondent spouse does not affect any proceeding for an offence against the
spouse arising out of the same conduct.

(5) The respondent spouse may be punished for the offence mentioned in
subsection (4) despite any order made against him or her under this Act.

Procedural provisionsfor tenancy application

62A.(1) If there is an application for a protection order (a “ protection
application™), or an application relating to an existing protection order (also
a “protection application”), a person may make an application under the
Residential Tenancies Act 1994, section 150, 188 or 190, to the Magistrates
Court dealing with the protection application instead of a small claims
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tribunal .18

(2) Subsection (3) applies if an aggrieved spouse or respondent spouse
makes a tenancy application to a small claims tribunal and a protection
application has been made or is made under this Act to a Magistrates Court.

(3) The court may, on application of either the aggrieved spouse or
respondent spouse and if the court considers it appropriate, order the
tenancy application be removed to the court despite the Small Claims
Tribunals Act 1973, section 1719

(4) If atenancy application isdealt with by aMagistrates Court under this
section, the procedures applicable to the tenancy application are the
procedures under the Small Claims Tribunals Act 1973.

(5) Subsection (4) is subject to the court giving directions, before, or at
any time during, the hearing of the tenancy application, about the way in
which the court may exercise the powers of a small claims tribunal for a
tenancy application or the service of documents for the tenancy application.

(6) An applicant for any of the following must give written notice to the
lessor named in the tenancy application about the application and any
adjournment of it—

(@ an application under the Residential Tenancies Act 1994,
section 150, 188 or 190 that, under subsection (1), is made to a
Magistrates Court dealing with a protection application, instead of
asmall claimstribunal;

(b) an application under subsection (3) to a Magistrates Court to order
atenancy application to a small claims tribunal to be removed to
the court.

18 Residential Tenancies Act 1994, sections 150 (Injury to spouse), 188 (Application
by tenant’s spouse for termination for damage or injury) and 190 (Application for
interim order about damage or injury)

19 gmall Claims Tribunal Act 1993, section 17 (Exclusion of other jurisdictions)
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PART 5—APPEALS

Appeals

63.(1) A person who is aggrieved by an order of aMagistrates Court or a
decision of aMagistrate—

(@) torefuse an application for—
(i) aprotection order; or

(i) a revocation or variation of a domestic violence order
(including a refusal to vary conditions imposed by the
order); or

(b) to make adomestic violence order; or

(c) torevokeor vary adomestic violence order (including avariation
of the conditionsimposed by the order);

may appeal to the District Court at or nearest to the place where the order or
decision was made.

(2) A person who is aggrieved by a decision of the District Court or the
Supreme Court under section 30 may appeal the decision to the Court of
Appeal.

(3) Any such appeal shall be instituted within 28 days after the day on
which the order or decision is made or, where the order was made in the
absence of the person who is thereby aggrieved, after the day on which a
copy of the order is served on or given to that person.

Institution of appeal
64.(1) An appeal shal be instituted by—

(@) lodging a notice of appea in writing with the registrar of the
Didtrict Court at the place where the appeal must be brought; and

(b) serving a copy of the notice of appea on each person, being the
aggrieved spouse or the respondent spouse, other than the
appellant and on the clerk of the court at the place at which isfiled
the application upon or in connection with which the order or
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decision was made; and
(c) giving acopy of the notice of appeal to the commissioner.
(2) A notice of appeal—

() shall specify with particularity the grounds of appeal and the facts
that are relied upon; and

(b) must be made on the approved form.

(3) If it appears to a Judge of the District Court to whom application is
made that it is not reasonably practicable to effect service on a particular
person, the Judge may order that service on that person be effected by such
means of substituted service as the Judge thinksfit.

Commissioner hasright to appear and be heard on appeal

64A. The commissioner has a right to appear and be heard before the
Digtrict Court on an appeal to the court under this part.

Nature of appeal

65.(1) Unless a Judge of the District Court orders otherwise, an appeal
shall be by way of re-hearing on the record, and shall be in accordance with
rules of Court made in exercise of the power conferred by the District Court
Act 1967 or, in so far as those rules cannot be applied to such appeals, in
accordance with directions given by a Judge of District Courts.

(2) An appeal against an order does not stay the operation of the order,
but—

(@ if the order was a temporary protection order made by a
Magistrate—a Magistrates Court; or

(b) inany other case—the court that made the order;

may stay the operation of the order, or a condition imposed by the order,
until the appeal is dedlt with.

(3) Subsection (2) does not limit any other power to stay the operation of
the order.
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Decision on appeal
66.(1) If the District Court allows an appeal—

(&) it may discharge or vary any order to which the appeal relates, as
it considers appropriate;

(b) it may make such order or decision as it considers should have
been made, and every such order or decision shall take effect on
and from the day on which it is made.

(2) The provisions of Parts 4 and 7 apply in relation to an order or
decision of the District Court as if it were an order or decision of a
Magistrates Court.

(3) A Judge of the District Court may make such order as to costs of an
appeal as the Judge thinks proper.

(4) Jurisdiction is hereby conferred on the District Court to hear and
determine an appea duly ingtituted to the court.

(5) The decision of the District Court upon an appeal shall be final and
conclusive.

PART 6—POLICE FUNCTIONS AND POWERS

Police action re domestic violence

67.(1) If a police officer reasonably suspects a person is an aggrieved
spousg, it isthe duty of the officer to investigate or cause to be investigated
the complaint, report, or circumstance on which the officer’'s reasonable
suspicion is based, until the officer is satisfied the suspicion is unfounded.

(2) If, after the investigation, the officer reasonably believes—
(@) the person isan aggrieved spouse; and
(b) thereissufficient reason for the officer to take action;
the officer may—
(c) apply for a protection order against the spouse of the aggrieved
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spouse; and
(d) take other action that the officer is required or authorised to take
by this Act.

Police officer may require person to provide identification

68.(1) This section appliesif a police officer has reasonable grounds for
suspecting that a person—
(@ has been involved in, or is about to be involved in, an act of
domestic violence or associated domestic violence; or

(b) isawitnessto an act of domestic violence or associated domestic
violence.

(2) If the police officer believes on reasonable grounds that the name and
address of the person is required for the purposes of this Act, the officer
may ask the person to state the person’s name and address.

(3) If the person does not state a name and address, the police officer—

(& may require the person to state the person’s name and address;
and

(b) must warn the person that failure to provide a correct name and
addressis an offence under this Act.

(4) If the police officer believes on reasonable grounds the name or
address given by the person isfase, the officer—

(@ may again require the person to state the person’s name and
address; and

(b) may require evidence of the correctness of the name and address,
and

(c) must warn the person that failure to provide a correct name and
addressis an offence under this Act.

(5) A person who is required under subsection (3) or (4) to state the
person’s name and address must not fail to comply with the requirement,
unless the person has a reasonable excuse for not complying with it.

Maximum penalty—10 penalty units.
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(6) A person who is required under subsection (4)(b) to give evidence of
the correctness of the name or address must not—

(a) fail to givethe evidence unlessthe person has areasonable excuse
for not giving the evidence; or

(b) givefaseevidence.
Maximum penalty—10 penalty units.
(7) If the police officer believes on reasonabl e grounds that—
(@) aperson has contravened subsection (5) or (6); and

(b) proceedings by way of complaint and summons against the
person would be ineffective;

the officer may arrest the person.
(8) If—

(@) apolice officer makes a requirement under this subsection on a
suspicion mentioned in subsection (1); and

(b) acourt isnot satisfied that the person—
(i) wasinvolvedin; or
(it) was about to beinvolved in; or
(ilf) was awitness to;
the act of domestic violence or associated domestic violence;
the person is not guilty of an offence against this section.
(9) In this section—

“address’ means current place of residence.

Pr esence at domestic violence incident

69.(1) A police officer who has reasonable grounds for suspecting that an
act of domestic violence has been committed and—

(@) apersonisindanger of personal injury by the respondent spouse;
or

(b) a person’s property is in danger of being damaged by the
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respondent spouse;

may take the spouse into custody using such force as is reasonable and
necessary.

(2) The respondent spouse taken into custody may be held in custody
until the earliest of the following happens—

(8) anapplication for aprotection order in which the spouseis named
as the respondent spouse is heard and decided under
section 71(1);

(b) atemporary protection order is made under section 39G;20

(c) an application for a protection order is completed, and
arrangements are made with the watch-house manager, under
section 71(3).

(3) If the watch-house manager reasonably believes it is necessary for
arrangements to be made to safeguard the aggrieved spouse but the
respondent spouse may no longer be held under subsection (2)—

() the respondent spouse may continue to be held in custody until
the arrangements are completed; and

(b) the watch-house manager must record the following in the
register kept under section 70—

(i) thereasonsfor the belief; and

(ii) the time at which the respondent spouse could no longer be
held under subsection (2); and

(iii) the time at which arrangements to safeguard the aggrieved
spouse were completed; and

(iv) the time at which the respondent spouse was released from
custody.

(4) A respondent spouse may not be held under subsection (2) or (3) for
more than 4 hours from when the respondent spouse is first taken into
custody under subsection (1).

20 Section 39G (Temporary protection order for application under s 54)



s70 63 s71

Domestic Violence (Family Protection) Act
1989

Duty of police officer who hastaken a person into custody under s69

70.(1) If a person is taken into custody under section 69(1), the police
officer who took the person into custody must immediately take the person
to awatch-house.

(1A) Assoon as possible after the person is taken to the watch-house, the
watch-house manager must enter the person’ s particulars, as required under
a regulation, in the register kept by the watch-house manager for the
purpose.

(1B) The police officer who took the person to the watch-house is
responsible for confirming the particulars the watch-house manager has
entered in the register.

(2) While aperson isheld in custody under this section, it isunlawful for
apolice officer to deal with the person in respect of any offence committed
at atime before the person was taken into custody.

(3) A regulation may provide that a police officer may search the person
taken to the watch-house and take possession of anything found on the
person, using such force asis reasonable and necessary.

Police officer must apply for protection order etc.

71.(1) Subject to this section, if a police officer takes a person into
custody under section 69(1), the officer must prepare an application for a
protection order in which the person is named as the respondent spouse and
immediately bring the person before the court for the hearing and
determination of the application if the personisstill in custody.

2) 1f—

(a) itisnot practicableto bring the person taken into custody before a
court under subsection (1); and

(b) thepolice officer believesthat it is necessary to obtain atemporary
protection order under section 54 against the person before the
person is released;

the police officer may apply for a protection order under section 54.
(3) If—
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(@) itisnot practicableto bring the person taken into custody before a
court upon an application for a protection order; and

(b) the police officer is not satisfied that it is necessary to obtain a
temporary protection order under section 54 against the person;

the police officer must—
(c) complete an application for a protection order; and

(d) arrange with the watch-house manager for the person to be
released from custody on such reasonable conditions as the
watch-house manager considers appropriate, including prescribed
conditions and a condition that sets out the details of the time and
place of the hearing of the application.

(4) When the person is released from custody, the watch-house manager
must give the person a copy of the application for the protection order and
the conditions on which the person is released.

(5) Conditions on which a person is released from custody under this
section continue in force until—

(@) a court determines whether or not to make a protection order
against the person; or

(b) acourt determines whether or not to make atemporary protection
order against the person; or

(c) a Magistrate determines whether or not to make a temporary
protection order against the person on an application under
section 54;

whichever happensfirst.

Duty of police officersto apply for protection order in certain
circumstances

72.(1) This section appliesif—

(@) apersonisreleased from custody on conditions under section 71,
and

(b) it isunlikely that the matter of making a protection order or a
temporary protection order against the person on or in connection
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with the application made in relation to the person under
section 71 will be determined quickly and, in any case, within
7 days after the day on which the person is released.

(2) The police officer who took the person into custody must make an
application for a protection order against the person—

(a) if theofficerissatisfied that it is necessary to make an application
under section 54—under that section; or

(b) in any other case—for a temporary protection order under
section 31.

Entry on and sear ch of premises

73.(1) If a police officer reasonably suspects that domestic violence is
occurring, or has occurred before the officer’ sarrival, on any premises, that
member, without further or other authority than this subsection and using
such reasonable force as is necessary, may enter into those premises and
may remain in those premises for as long as the officer considers
necessary—

(@) to verify the grounds of suspicion; and

(b) to ensure that, in the officer’s opinion, an imminent danger of
domestic violence does not exist in those premises; and

(c) to give or arrange for such assistance as is reasonable in the
circumstances to any person in those premises.

(2) A police officer who enters premises under subsection (1), upon
request made of the officer by a person who appears to the officer to be
concerned in the purpose of the entry, shall supply to that person the
officer’s name, rank, station and number (if any) in the police force.

(3) If, having entered premises (whether under subsection (1) or
otherwise), a police officer has reasonable grounds for believing that an act
of domestic violence or associated domestic violence is happening on the
premises, or has happened on the premises before the officer’s arrival, the
officer, without further authority and using such force as is reasonable and
necessary, may—

(@) search the premises to establish whether—



s73 66 s73

Domestic Violence (Family Protection) Act
1989

(i) any spouse on the premises is in danger of domestic
violence; or

(if) another person on the premises is in danger of an act of
associated domestic violence; and

(b) search—
(i) thepremisesfor weapons; and
(if) any person on the premises whom the officer has reasonable
grounds for suspecting is in possession of aweapon; and

(c) seize any weapon found on the premises or on a person that the
officer has reasonable grounds for suspecting—

(i) hasbeen used for the act of domestic violence or associated
domestic violence; or

(if) might be used for committing the act of domestic violence or
associated domestic violence.

(4) For the purposes of subsection (3), an apparently reliable claim made
to a police office that a weapon has been used for committing an act of
domestic violence or associated domestic violence may be accepted and
acted on by the police officer.

(5) A police officer who is about to search premises entered by the
officer under this section shall inform the occupier of the premises (if the
occupier is present on the premises) that the occupier is entitled to
accompany the member throughout the search.

(6) A police officer who seizes for retention any weapon shall, where
practicable, inform the person from whose possession it is seized of the
place to which the weapon isto be taken.

(7) A police officer who has exercised an authority conferred by this
section shall, at the first reasonable opportunity, record in aregister in the
approved form—

(@) inthe case of entry of premises—
(i) theidentification of the premises;
(ii) thedate and time of entry;

(iii) the grounds for the officer’ s suspicion that domestic violence
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was occurring or had occurred on the premises,
(b) inthe case of asearch—
(i) theidentification of the person or premises searched;
(ii) the object of the search;
(iii) the description of any weapon seized;

and the officer’ s name, rank, station and number (if any) in the policeforce,
and shall sign the making of the record.

(8) If a police officer (the “first officer”) can not comply with
subsection (7), another police officer may act for thefirst officer and include
the particulars in the register.

(9) However, if the other police officer includes the particulars in the
register because the first officer can not do so—

() for operational reasons—the other officer must also enter in the
register the reasons for the first officer’s inability and the first
officer must confirm the entries as soon asis practicable; or

(b) for medical reasons—the other officer must aso enter in the
register the reasonsfor thefirst officer’ sinability and, if possible,
the first officer must confirm the entries as soon as practicable.

Police actions after protection order ismade

74.(1) This section applies if, because of a domestic violence order, a
respondent spouse is to give weapons that the respondent spouse possesses
to apolice officer.

(2) If the respondent spouse was not in court when the court made its
order, the police officer to whom the clerk of the court has given the order

must ensure that the order is given to the respondent spouse as soon as
practicable.

(3) The police officer must—

(a) if the order is given to the respondent spouse at the respondent
spouse's place of residence—take all steps necessary to ensure
that the respondent spouse’s weapons licence and weapons are
immediately seized; or
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(b) inany other case—immediately make arrangements to ensure that
the respondent spouse’'s weapons licence and weapons are
surrendered to the police officer as soon as practicable and, in any
case, no later than 1 day after the spouse is given the court order.

(4) In order to seize a weapon under subsection (3)(a), the police officer
may enter and search the respondent spouse's place of residence if the
officer has reasonable grounds for suspecting the weapon to be at the place.

Examples of how the police officer may have reasonable grounds for suspecting that a
weapon is at a place of residence—

1. The court has specified in the order that it believes that the respondent spouse
possesses a weapon.

2. The police officer checks the register of weapons licence holders and the
respondent spouse’ s name appearsin it.

3. The officer has received apparently reliable information that the respondent
SPOUSE POSSESSES a weapon.

(5) For the purposes of subsection (4), the officer may use such force as
IS reasonable and necessary.

(6) A police officer must exercise the powers under this section in away
that—

(&) is consistent with the court order and the need to ensure the
protection of the aggrieved spouse or any aggrieved person; but

(b) triesto minimise disruption to the respondent spouse.

Entry of registers—availability for inspection

75.(1) If there is a failure to enter the particulars required by
section 70(1A), or section 73(7) or (99—
(@ in the case of a falure to enter particulars under
section 70(1A)—the failure is evidence that—

(i) the taking of the spouse into custody as mentioned in
section 69(1) was unlawful; and

(ii) the custody of that spouse by the police officer and at the
watch-house was also unlawful; or
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(b) inthe case of afailure to enter particulars under section 73(7) or
(9)—the failure is evidence that the actions of the police officer
purporting to act under the authority conferred by section 73, and
of al persons acting in aid of the police officer, were unlawful.

(2) A register kept for the purposes of section 70(1A) or 73(7) shal be
made available at all reasonable times to a person in respect of whose
person, premises, or weapons action has been taken under authority
conferred by section 69 or, as the case may be, section 73, or to another
authorised in writing by that person, to the extent that the register contains
an entry or particulars relating to such person, premises, or weapons.

(3) A failureto make aregister available as prescribed by this subsection
shall be prima facie evidence that there is no entry in the register of
particulars relating to that person, those premises, or those weapons.

When police officer to givereceipt for weaponslicence or weapon

75A.(1) As soon as practicable after a person gives or surrenders a
weapons licence or weapon to a police officer under this Act, the police
officer must give to the person areceipt for the weapons licence or weapon.

(2) As soon as practicable after a police officer seizes aweapons licence
or weapon under this Act, the police officer must—

(@) give arecept for the weapons licence or weapon to the person
from whom it is seized; or

(b) if for any reasonit is not practicable to comply with paragraph (a),
leave areceipt for the weapons licence or weapon at the place of
Seizure in a conspicuous position and a reasonably secure way.

(3) A receipt must bein an approved form.

Disposal of seized items
76.(1) This section applies to aweapon—
(& givento, or seized by, apolice officer under this Act; or

(b) seized under the Weapons Act 1990 because the owner of, or the
person who possessed, the weapon had committed, or threatened
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to commit, an act of domestic violence or associated domestic
violence.

(2) The Weapons Act 1990, section 154, applies to the weapon as if it
were aweapon held in the custody of a police officer under that Act.

Arrest of certain offenders

77.(1) A police officer who reasonably believes that a person is
committing or has committed an offence defined in section 80, without
further or other authority than this subsection and using such reasonable
force asis necessary—

(& may arrest the offender;

(b) may enter into and search any premises for the purpose of
making such arrest.

(2) A person arrested under the authority conferred by subsection (1)
shall be taken, as soon as is practicable, before justices to be dealt with
according to law.

(3) Subsection (1) shall not be construed to prejudice the taking of
proceedings against an offender by way of complaint and summons.

(4) A police officer acting under the authority of subsection (1) shall be
taken to be acting in execution of the officer’ s duty.

Actingin aid of police powers

78. Where this Act confers authority on a police officer it is to be taken
that this Act thereby confers a like authority and to a like extent on every
other police officer who at the material timeisacting in aid of that member.

Part not to limit Part 4 of Weapons Act 1990

79. The powers of a police officer under this Part do not limit the powers
of the officer under Part 4 of the Weapons Act 1990.
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PART 7—MISCELLANEOUS PROVISIONS

Breach of order or conditions

80.(1) A respondent spouse must not contravene a protection order,
temporary protection order or any other order made under this Act,
including a condition imposed by the order, if—

(@) the respondent spouse was present in court when the order was
made; or

(b) the respondent spouse was served with a copy of the order; or

(c) apolice officer told the respondent spouse about the existence of
the order.

Maximum penalty—40 penalty units or 1 year’ s imprisonment.

(2) However, a court may not find a respondent spouse contravened an
order merely because a police officer told the respondent spouse about the
existence of the order, unless the court is satisfied the police officer told the
respondent spouse about the condition that it is aleged the respondent
Spouse contravened.

(3) It isnot adefencein proceedings for an offence involving an interstate
order that a person did not know the interstate order—

() could beregistered in Queensland; or
(b) wasregistered in Queendand.

(4) A respondent spouse who knowingly contravenes or fails to comply
with the conditions on which the respondent spouse is released from
custody under section 71(3)(d), other than that the respondent spouse
appears before a court at a specified time and place, commits an offence
against this Act and is liable to a penalty not exceeding 40 penalty units or
12 months imprisonment.

Courtsto be closed

81.(1) A court hearing an application under this Act is not to be open to
the public.
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(2) However, the court may open the proceeding to the public or specific
persons.

(3) An aggrieved spouse is entitled to have a person with him or her
throughout the proceedings to provide support and other assistance.

Restriction on publication of proceedings

82.(1) A person who publishes in a newspaper or periodical publication
or who, by radio broadcast or television or otherwise by any means,
disseminates to the public or to a section of the public—

(@) (otherwise than by the display of a notice in the premises of a
court) a notification of proceedings under or for the purposes of
this Act, identified by reference to the names of the parties to the
proceedings, that are to be dealt with by the court; or

(b) any account of proceedings under or for the purposes of this Act
before acourt or aMagistrate, or of any part of those proceedings,
that identifies or islikely to identify—

(i) the aggrieved spouse, an aggrieved person, the respondent
spouse, or the applicant or appellant (in either case other than
apolice officer); or

(ii) awitnessin the proceedings (other than a police officer); or
(iii) achild concerned in the proceedings,

commits an offence against this Act, unless the court before which the
proceedings are, are to be, or were held, or the Magistrate before whom the
proceedings are or were taken, expressly permits the publication or the
publication is permitted under aregulation.

Maximum penalty—40 penalty units or 1 year’ s imprisonment.
(2) The provisions of subsection (1) do not apply in relation to—

(a) thepublishing of any publication bonafide intended primarily for
use by members of any profession, being—

(i) aseparate volume or part of aseries of law reports; or
(if) any other publication of atechnical character; or
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(b) the publication or other dissemination of an account of
proceedings or of any part of proceedings—

(i) toaperson who isamember of aprofession, in connection
with the practice by that person of that profession or in the
course of any form of professiona training in which that
person isinvolved; or

(ii) toapersonwho isastudent, in connection with that person’s
studies.

(3) A person shall not be taken to have disseminated an account of any
proceedings, or part of any proceedings, under or for the purposes of this
Act to the public or a section of the public in respect of—

(@ the communication by the person to persons concerned in
proceedings in a court or to a police officer, of any transcript of
evidence, or other document for use in connection with the
proceedings;

(b) the communication by the person of any transcript of evidence or
other document to—

(i) a body responsible for disciplining members of any
profession; or
(i) persons concerned in disciplinary proceedings against a
member of any profession, being proceedings before a body
responsible for disciplining members of the profession.
(4) In this section (other than in subsection (3)(b)(ii))—

“proceedings’ includes an application made to a Magistrate under
section 54.

Prosecution of proceedings

83.(1) A prosecution for an offence against this Act shall be taken in a
summary manner under the Justices Act 1886.

(2) A complaint for an offence against this Act shall be laid by a police
officer, and, in the case of an offence defined in section 82, with the consent
of the Minister first obtained.
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Evidentiary provision

84.(1) In any proceeding with the view to giving effect to any provision
of this Act a document purporting to be—

(@) acopy of aprotection order or atemporary protection order; or

(b) a copy of an order revoking a protection order or a temporary
protection order, or varying the prohibitions and restrictions
imposed by a protection order or atemporary protection order;

shall be evidence and, in the absence of evidenceto the contrary, conclusive
evidence of the making of the order and of the matters contained therein.

(2) In any proceeding with the view to—
(@) making aprotection order or atemporary protection order; or
(b) revoking aprotection order or atemporary protection order; or

(c) varying the prohibitions and restrictions imposed by a protection
order or atemporary protection order;

the court or Magistrate may inform itself, himself or herself in such manner
asit or the Magistrate thinks fit and is not bound by the rules or practice as
to evidence.

(3) The court or Magistrate need not have the personal evidence of the
aggrieved spouse before making a domestic violence order.

Service etc. of documents

85.(1) A summons, order or other document to be served for the
purposes of this Act may be served in the manner prescribed by the Justices
Act 1886 with respect to service of summonses under that Act, and if it isso
served, the provisions of that Act as to proof of service shall apply to proof
of service for the purposes of this Act.

(2) A document to be given to any person for the purposes of this Act
shall be taken to have been duly given if—

(a) it isgiven to the person personaly or to a person authorised by
the person to whom it is directed to accept delivery of documents
on the person’ s behalf, either generally or in a particular case;



s 86 75 s 86

Domestic Violence (Family Protection) Act
1989

(b) it isleft a the place of residence or business of the person to
whom it isdirected last known to the person who givesit;

(c) it is sent by post to the place of residence or business of the
person to whom it is directed last known to the person who gives
it.

(3) A document shall be deemed to have been received by the person to
whom it is directed—

(@) where it has been given in the manner referred to in
subsection (2)(a), on the day it isso given,

(b) where it has been given in the manner referred to in
subsection (2)(b), on the day next following the day it isleft at the
place specified therein;

(c) where it has been given in the manner referred to in
subsection (2)(c), unless the contrary is proved, at the time it
would be delivered in the ordinary course of post.

(4) If aperson has given an address to a police officer under section 68,
the address is taken to be the person’s place of residence for the purposes of
subsection (2).

(5) A summons or warrant issued to cause a person to appear or to be
brought before a Magistrates Court in connection with proceedings under
this Act may be served or executed on a Sunday as on any other day.

Exclusion of right to compensation—liability at law

86.(1) No entitlement to compensation arises on account of the seizure,
retention, forfeiture, destruction, sale or other disposal of any thing under
this Act except that in the case of sale the owner of the thing, if the owner
establishes claim, isentitled to the proceeds of sale after the expenses of sale
have been met.

(2) A police officer shall incur no liability on account of any act done
pursuant to this Act or any act done or omission made in good faith and
without negligence for the purposes of this Act.
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Approved forms
87.(1) The chief executive may approve formsfor this Act.

(2) The clerk of each court is to ensure approved forms are available
when asked for by a person.

Regulations

89.(1) The Governor in Council may make regulations for the purposes
of this Act.

(2) Theregulations may prescribe, for example—

(@) the orders made under the law of another State or a Territory that
are smilar to a domestic violence order; and

(b) itemsthat are weapons for the purposes of this Act; and

(c) theform of the register to be kept by each clerk of a Magistrates
Court for the registration of interstate orders; and

(d) conditions to be accepted by a person before the person is released
from custody under this Act; and

(e) typesof casesthat may be published.

PART 8—TRANSITIONAL

Divison 1—Transitional provisionsfor Domestic Violence (Family
Protection) Amendment Act 1992

Interpretation
90. In this division—
“commencement” means the commencement of this division;
“new Act” meansthis Act after the commencement;
“old Act” meansthis Act before the commencement.
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I nstruments, documents, decisions and ordersto continue with
certain changes

91.(1) This section applies to—

(@ an instrument or document prepared under the old Act or filed
with, or issued by, a Magistrates Court, Magistrate or justice; or

(b) an order of a Magistrates Court, or a decision of a Magistrate,
made before the commencement.

(2) After the commencement, the instrument, document, decision or
order continues to have the same effect under the new Act asit did under the
old Act.

(3) However, areference in the instrument, document, decision or order
to—

(@) an aggrieved person is taken to be a reference to an aggrieved
spouse within the meaning of the new Act; and

(b) arespondent is taken to be a reference to a respondent spouse
within the meaning of the new Act; and

(c) an interim protection order is taken to be a reference to a
temporary protection order within the meaning of the new Act;
and

(d) prohibitions and restrictions is taken to be a reference to
conditions imposed by the domestic violence order within the
meaning of the new Act; and

(e) firearm or other weapon is taken to be a reference to a weapon
within the meaning of the new Act.

Certain ordersunder old Act to be acted on by police

92.(1) This section applies to a respondent against whom a protection
order, or interim protection order, has been made under the old Act if—

(@) theorderisinforce immediately before the commencement; and

(b) the order directs the seizure, retention, forfeiture or disposal of
any firearm or other weapon in the possession or under the direct
or indirect control of the respondent.
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(2) If a police officer has reasonable grounds for suspecting that the
respondent spouse possesses a weapon after the commencement in breach
of the order, the police officer may give a copy of the order under the old
Act to the respondent and—

(@) therespondent spouse must immediately give all weapons that the
Spouse possesses to the police officer; and

(b) if the police officer has reasonable grounds for suspecting that the
respondent spouse has not given all weapons that the spouse
possesses to the officer—the officer may exercise the powers in
section 74(4) of the new Act.

Higher courts may deal with pending matters

93.(1) This section applies to a person if, before the commencement, the
person came before—

(@) theDistrict Court (other than under Part 4 of the old Act); or
(b) the Supreme Court;

for an offence that involved domestic violence under the old Act and the
proceeding was pending at the time of the commencement.

(2) The court may, after the commencement, exercise its powers under
section 30 of the new Act even though it could not have exercised the
powers when the person first came beforeit.

Standard conditions not part of ordersunder old Act

94.(1) To alay any doubt, but subject to subsection (2), sections 22 and
23 of the new Act do not apply to a protection order or interim protection
order made under the old Act.

(2) If a protection order or interim protection order under the old Act is
varied after the commencement, the court must exercise its powers under
sections 22, 23 or 28 in relation to the domestic violence order.
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Disposal of weapons seized under old Act

95.(1) This section appliesto aweapon seized under section 34 of theold
Act that has not been returned to the owner, or forfeited to the Crown,
before the commencement.

(2) After the commencement, the weapon is to be deat with under
section 76 of the new Act asif it had been seized under the new Act.

(3) For the purposes of dealing with the weapon under section 76(3) of
the new Act, areferencein that subsection to—

() aprotection order is to include a protection order under the old
Act; and

(b) atemporary protection order is to include an interim protection
order under the old Act; and

(c) aconditionistoinclude prohibitionsand restrictions under theold
Act.

Division 2—Transitional provisionsfor Domestic Violence (Family
Protection) Amendment Act 1999

Temporary protection ordersto continue to have effect

96.(1) This section applies to a temporary protection order made under
section 31 or 32 before the commencement of this section that isin force
immediately before the commencement.

(2) Subject to subsection (3), the temporary protection order is taken to
be made under part 3, division 2.21

(3) Any express conditions of the temporary protection order continue to
have effect.

21 Part 3, division 2 (Powers of court and magistrates to make temporary protection
orders)
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amd 2000 No. 5s373sch 3




90

Domestic Violence (Family Protection) Act
1989

Disposal of seized items

sS76 sub 1992 No. 46 s 25
amd 1993 No. 76 s 3 sch 1; 1999 No. 56 s 3 sch
om 2000 No. 5s373sch 3

Arrest of certain offenders
s77 amd 1992 No. 46 s 26, sch
om 2000 No. 5s373 sch 3
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s79 ins 1992 No. 46 s 27

om 2000 No. 5s373sch 3
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PART 8—TRANSITIONAL
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divhdg ins1999 No. 56 s35



91

Domestic Violence (Family Protection) Act
1989

Interpretation
s90 ins 1992 No. 46 s 33
amd 1999 No. 56 s 3 sch
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s91 ins 1992 No. 46 s 33

Certain ordersunder old Act to be acted on by police
s92 ins 1992 No. 46 s 33
om 2000 No. 55373 sch 3
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s93 ins 1992 No. 46 s 33
amd 1999 No. 19 s 3 sch
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s% ins 1992 No. 46 s 33
Disposal of weapons seized under old Act
s95 ins 1992 No. 46 s 33

Division 2—Transitional provisions for Domestic Violence (Family Protection)
Amendment Act 1999
divhdg ins1999 No. 56 s 36

Temporary protection ordersto continue to have effect
s 96 prev s 96 ins 1992 No. 46 s 33

om R2 (see s40 RA)

pres s 96 ins 1999 No. 56 s 36

8 List of forms

Form DV 1—Protection Order Declaration
pubd gaz 6 December 1996 p 1353

9 Table of renumbered provisions

TABLE OF RENUMBERED PROVISIONS (Reprint No. 1)
under prev s 96 (prev s 52) of Domestic Violence (Family Protection) Act 1989 as
inserted by s 33 of Domestic Violence (Family Protection) Amendment Act 1992
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BB 5
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BD 7
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38 82
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10 Provisionsthat have not commenced and ar e not

incor porated into reprint

The following provisions are not incorporated into this reprint because they had not
commenced before the reprint date (see Reprints Act 1992, s 5(c)).

Police Powers and Responsibilities Act 2000 No. 5 s 373 sch 3 reads as follows—

DOMESTIC VIOLENCE (FAMILY PROTECTION)
ACT 1989

1. Section 3—
insert—
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watch-house manager” means awatch-house manager under the Police
Powers and Responsibilities Act 2000, schedule 4.’.

2. Section 68—

omit.

3. Section 70(1), ‘take the person to a watch-house'—
insert—

‘deliver the person into the custody of A watch-house manager’.

4. Section 70(1A), ‘istaken to the watch-house’'—
omit, insert—

‘arrives at the watch-house'.

5. Section 70(2) and (3)—
omit.

5. Section 70(1A) and (1B)—
renumber as section 70(2) and (3).

7. Section 73—

omit.

8. Section 74(5)—
omit.

9. Section 74(6)—
renumber as section 74(5).
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10. Section 75, heading, ‘—availability for inspection’—
omit.

11. Section 75(1), from ‘the particulars—
omit, insert—

‘the particulars of a person taken into custody under section 69 in the
register, the failureis evidence that—

(@) the taking of the spouse into custody under that section was
unlawful; and

(b) the custody of that spouse by a police officer and at the
watch-house was also unlawful.’.

12. Section 75(2), ‘or 73(7)—
omit.

13. Section 75(2), ‘, premises, or weapons —

omit.

14. Section 75(2), ‘or, asthe case may be, section 73, or to another’—
omit, insert—
‘or to another person’

15. Section 75(2), ‘such person, premises, or weapons —
omit, insert—
‘the person taken into custody’ .

16. Section 75(3), ¢, those premises, or those weapons —
omit.
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17. Section 75A(1), after ‘receipt’—
insert—
‘under the Police Powers and Responsibilities Act 2000, section 30822,

18. Section 75A(2) and (3)—
omit.

19. Section 76—
omit.

20. Section 77—
omit.

21. Section 79—

omit.

22. Section 92—
omit.

[ state of Queensland 2000

22 Police Powers and Responsibilities Act 2000, section 308 (Receipt for seized
property)



