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JUSTICES ACT 1886

[as amended by all amendments that commenced on or before 30 April 1999]

An Act to consolidate law about the powers and jurisdiction of
justices and magistrates and to provide for proceedings before,
and appeals from, justices and magistrates, and other matters

PART 1—PRELIMINARY

Short title
1. ThisAct may be cited as the Justices Act 1886.

Definitions
4. InthisAct—
“approved procedures’, for computer warrants, see section 67(1).

“breach of duty” means any act or omission (not being a simple offence
or a nonpayment of a mere debt) on complaint of which a Magistrates
Court may make an order on any person for the payment of money or
for doing or refraining from doing any other act.

“charge of an indictable offence” means acharge of an indictable offence
as such.

“clerk of the court” means the person who for the time being is the clerk
of every Magistrates Court at a place or places appointed under this Act
for the holding of Magistrates Courts in question, and includes any
assistant clerk of the court, deputy clerk of the court and any person
who for the time being occupies or performs the duties of such office.
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“complaint” includes the terms ‘information’, ‘information and
complaint’, and ‘charge’ when used in any Act, and means an
information, complaint or charge before a Magistrates Court.

“computer warrant” see section 67(1).1
“court” means a Magistrates Court.

“decision” includes a committal for trial or for sentence, a conviction,
order, order of dismissal or striking out or other determination.

“defendant” means a person complained against before a Magistrates
Court or before justices for a simple offence, breach of duty or an
indictable offence.

“examination of witnesses in relation to an indictable offence” means
an examination of witnesses or the taking of a statement of any person
by justices in relation to a charge of an indictable offence.

“hearing” includes an examination of witnesses in relation to an indictable
offence.

“indictable offence” means an offence which may be prosecuted before the
Supreme Court, a District Court, or other court having jurisdiction in
that behalf, by indictment in the name of the Attorney-General or other
authorised officer.

“indictment” means awritten charge for an indictable offence presented to
a court having jurisdiction to try the accused person by the
Attorney-General or other authorised officer.

“jurisdiction” includes the place in which jurisdiction may be lawfully
exercised.

“justices’ or “justice” means justices of the peace or ajustice of the peace
having jurisdiction where the act in question is, or is to be, performed,
and includes a stipendiary magistrate and, where necessary, a
Magistrates Court.

“order” includes any order, adjudication, grant or refusal of any application,
and any determination of whatsoever kind made by a Magistrates
Court, and any refusal by a Magistrates Court to hear and determine
any complaint or to entertain any application made to it, but does not

1 Section 67 (Approved procedures for computer warrants)
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include any order made by justices committing a defendant for trial for
an indictable offence, or dismissing acharge of an indictable offence or
granting or refusing to grant bail and, in the last mentioned case,
whether or not the justices are sitting as a Magistrates Court or to hear
an examination of witnesses in relation to an indictable offence.

“police station” includes a police office, watch-house, and lockup.
“private complaint” means a complaint made by a person who is not—
(@) apublic officer; or
(b) inmaking the complaint, acting in—
(i) the execution of aduty imposed on the person by law; or
(i1) the proper administration of an Act or Commonwealth Act.
“public officer” means—

(@ an officer or employee of the public service of the State or the
Commonwealth; or

(b) an officer or employee of a statutory body that represents the
Crown in right of the State or the Commonwealth; or

(c) anofficer or employee of aloca government;
who isacting in an official capacity.

“simple offence” means any offence (indictable or not) punishable, on
summary conviction before a Magistrates Court, by fine,
imprisonment, or otherwise.

“summary conviction” or “conviction” means a conviction by a
Magistrates Court for asimple offence.

General saving of powers of justices

5. Nothing in this Act shall be construed to diminish or take away from
any power or authority conferred on justices of the peace by any other Act,
except so far asthe provisions of this Act are inconsistent with the existence
or exercise of such power or authority.
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PART 3—JURISDICTION

Division 1—General provisions

General provision

19. Whenever by any Act past or future, or by this Act, any person is
made liable to a penalty or punishment, or to pay a sum of money, for any
offence, act, or omission, and such offence, act, or omission is not by the
Act declared to be an indictable offence, and no other provision is made for
the trial of such person, the matter may be heard and determined by a
Magistrates Court constituted, subject to this Act, by 2 or morejusticesin a
summary manner under the provisions of this Act.

Authentication of acts of justices

20. All summonses, warrants, convictions, and orders (not being by law
authorised to be made by word of mouth only) shall be under the hands of
the justices issuing or making the same.

Presumption

21. Every act done or purporting to have been done by or before ajustice
shall be taken to have been done within the justice’ s jurisdiction without an
alegation to that effect unless and until the contrary is shown.

Division 2—Magistrates Courts

Continuance of Magistrates Courts

22.(1) The Magistrates Courts, as formerly established as courts of
record in Queendland, are continued in existence.

(2) Each Magistrates Court isto have aseal that isto be kept by the clerk
of the court and isto bejudicialy noticed.
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Jurisdiction of Magistrates Courts
22A. Magistrates Courts are to have the civil, crimina and other
jurisdiction—
() that Courts of Petty Sessions or justices sitting in Petty Sessions

had before the commencement of the Justices Acts Amendment
Act 1964; and

(b) that isconferred on them by this Act and other Acts.

Magistrates Courtsdistricts

22B.(1) The Governor in Council may make regulations with respect
to—

(@) the appointment of districts, and divisions of districts, for the
purposes of Magistrates Courts; and

(b) the names of districts and divisions; and

(c) the appointment of places for holding Magistrates Courts within
districts and divisions; and

(d) the transfer of proceedings, matters, documents, records and
accounts from one Magistrates Court to another.

(1A) Despite the appointment under subsection (1)(c) of a particular
place within a district or division as a place for holding a Magistrates
Court—

() the Magistrates Court, if constituted by a magistrate, may sit at
another placein the digtrict or division; and

(b) if it sits at another place in the district or division, the place is
taken to have a so been appointed under subsection (1)(c).

(2) Two or more Magistrates Courts may be held at the same time at the
same place.

(3) Provision made by a proclamation under section 22 (as in force
immediately before the commencement of this section) continues to have
effect, after the commencement, asif it had been made by aregulation.
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(4) Provision made by an order in council under the Decentralisation of
Magistrates Courts Act 1965, section 5 (as in force immediately before the
commencement of this section) continues to have effect, after the
commencement, asif it had been made by aregulation under this Act.

Appointment of clerks of the court

22C.(1) The Governor in Council may, by gazette notice, appoint a
person to be clerk of the court, or an assistant clerk of the court, at 1 or more
places.

(2) A clerk of the court—

(@ may discharge the functions of the office at each place for which
the clerk is appointed; and

(b) istheclerk of each Magistrates Court held at the place.

Vacancy in office of clerk of court etc.

23.(1) If, in relation to a place appointed for holding a Magistrates Court,
aclerk of the court isnot appointed or is absent, a magistrate may discharge
the duties of the clerk of the court.

(2) Anything done by or in relation to a magistrate acting under
subsection (1) istaken to have been done by the clerk of the court.

(3) If a magistrate is discharging the duties of clerk of the court under
subsection (1), the magistrate may require a police officer to perform, or
assist in performing, a specified part of the duties.

(3A) If, inrelation to a place appointed for holding a Magistrates Court—

(@) the person appointed as clerk of the court for the place is a police
officer; and

(b) thereisno magistrate available at the place to discharge the duties
of the clerk of the court during the clerk’ s absence from the place;

a magistrate may require another appropriately qualified police officer to
perform, or assist in performing, the duties or a specified part of the duties
during the clerk’ s absence.
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(4) Anything done by or in relation to a police officer acting under
subsection (3) or (3A) istaken to have been done by the clerk of the court.

Division 2A—Decentralisation of Magistrates Courts

Definitions for div 2A
23A. Inthisdivison—

“address’, in relation to any person, means the place of residence or place
of business or other address of that person.

“defendant” means a person to whom a summons is directed upon a plaint
or complaint.

“metropolitan district” means the district named or known as the
metropolitan district.

“motor vehicle” means a motor vehicle within the meaning of the Traffic
Act 1949,

Act has effect subject to division
23B. This Act has effect subject to this division.

Venue of hearing complaint to be deter mined subject to this section

23C.(1) Section 139 shall apply in respect of a complaint of a smple
offence or breach of duty to which this subsection refers subject to the
following provisions—

(@ when a simple offence or breach of duty has been committed
within a district and within 800 m of the common boundary of
2 or more divisions of that district acomplaint of such offence or
breach may be heard and determined within any of those
divisions;

(b) when a simple offence or breach of duty has been committed
within a district a complaint of such offence or breach may be
heard and determined within a division of that district in which
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(©)

(ca)

(d)

division the defendant resides or is reasonably believed by the
complainant at the time of making the complaint to reside or be;

when asimple offence or breach of duty has been committed at a
place which is not within any district but within 35 km of a
boundary of a division of a district which is not a common
boundary between 2 or more divisions of that district a complaint
of such offence or breach may be heard and determined within the
divison such boundary of which is nearest by direct
measurement to the place of commission of such offence or
breach but, subject to the following provisions of this Act, within
no other division of that district or of any other district;

however, where such an offence or breach has been committed at
a place equidistant by direct measurement from such a boundary
of 2 or more divisions (whether of the same district or different
districts) acomplaint of such offence or breach may be heard and
determined in any of such divisions;

save as is prescribed by this Act a complaint of a simple offence
or breach of duty committed within a division shall not be heard
and determined within any other division of the same district or
within adivision of any other district.

(2) No provision of subsection (1) shall be construed to prejudice the
jurisdiction conferred by section 139 upon a court situated elsewhere than
within adistrict.

Power of clerk of the court to adjourn hearings

23D.(1) If, before the time at which a defendant is required by a
summons to appear within adivision, it appears to the clerk of the court for
such division that—

@

in the case of a summons issued upon a plaint or upon a
complaint of a ssmple offence or breach of duty—a court within
such division has jurisdiction to hear and determine the plaint or
complaint in question; and



s23D 19 s23D
Justices Act 1886

(b)—
(i) the hearing of the plaint or complaint cannot proceed or is
not likely to proceed at the time and place at which the
defendant is required by the summons to appear; or

(i1) the manifest preponderance of convenience to the plaintiff or,
as the case may be, complainant or to the defendant of
hearing the plaint or complaint at some other time or place
requires such an adjournment; or

(iif) for such other reason as the clerk of the court considers
sufficient the hearing should be so adjourned;

the clerk of the court may, either upon application made to the clerk in that
behalf or of the clerk’s own motion, adjourn the hearing to a certain time
and place, whether situated in that division or in some other division of the
district, to be then appointed by the clerk of the court.

(2) When ahearing is so adjourned the clerk of the court shall cause the
time and place to which the hearing is adjourned to be stated in the presence
and hearing of every party to the proceeding concerned or of the party’s
counsel, solicitor or agent who is then present and if any party to such
proceeding is not then present either personally or by the party’s counsel,
solicitor or agent the clerk of the court shall, forthwith after such
adjournment, give notice in writing to that party or, asthe clerk of the court
may elect, the party’ s counsel, solicitor or agent informing the person of—

(a) thetime and place to which the hearing is adjourned; and
(b) thereason for the adjournment; and

(c) the right of the party concerned to be heard at the adjourned
hearing.

(3) When a hearing is so adjourned the defendant shall not be obliged to
appear at the time and place referred to in the summonsin question but such
summons shall thenceforth be read and construed as if the time and place to
which such hearing is, for the time being, adjourned were appointed by such
summons as the time and place at which the defendant is thereby required to

appear.
(4) The hearing as adjourned shall not commence at the appointed time

and place unless the court is satisfied that the parties or their respective
counsel, solicitors, or agents have been given reasonabl e notice thereof.
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(5) A document purporting to be a certificate signed by the clerk of the
court who last adjourned the hearing in question pursuant to this section as
to the making of a statement in the presence and hearing of a party or the
party’s counsel, solicitor or agent of the time and place to which the hearing
Isadjourned shall upon its production in any proceeding and without further
proof be received as evidence of the matter therein contained and a
document purporting to be a duplicate origina or copy of a notice last
directed to any person in accordance with this section and endorsed with a
certificate purporting to be signed by the person who served the original of
such notice or, where such notice was sent by post, by the clerk of the court
who last adjourned the hearing in question that—

() the document is aduplicate original or, as the case may be, copy
of the notice directed to the person named therein; and

(b) the origina of such notice was served upon such person
personally on a date specified or, as the case may be, was posted
on a date specified to the address appearing therein and such
address was the address of such person last known to such clerk
of the court; and

(c) wheretheoriginal of such notice was sent by post, in the ordinary
course of post such original would have been delivered at such
address on a date specified;

shall, upon its production in any proceeding and without further proof, be
received as evidence that the original of such notice was given to the person
named therein, according to the certificate so endorsed and, where such
original was sent by post, that the address appearing therein is the address of
such person last known to such clerk and that such original was delivered to
the address appearing therein on the date on which the same would be
delivered in the ordinary course of post according to the certificate so
endorsed.

(6) Costs of and occasioned by any adjournment under this section may
be ordered by the court hearing and determining the plaint or complaint to
be paid by any party to any other party asto the court may appear just.

(7) Where a hearing is duly adjourned under this section from one
division to another division of adistrict—
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(@

(b)

(©

the clerk of the court by whom the hearing is adjourned, unless
the clerk is also clerk of the court for the division to which the
hearing is adjourned, shall forthwith transmit to the clerk of the
court for such division the plaint or complaint and summons and
any other documents relating to the proceeding which have been
lodged with or received by the clerk of the court;

the plaint or complaint and summons and other documents
relating to the proceeding shall be kept and preserved by the clerk
of the court for the division to which the hearing is adjourned as if
the clerk were the clerk of the court at the place where the
defendant is required by the summons to appear unless the
hearing and determination of the complaint isfurther adjourned to
another division of the district;

the plaint or complaint may be heard and determined in the
division to which the hearing is adjourned and all proceedings
may be commenced, continued or completed and all acts, matters
and things which are authorised, permitted or required by law to
be done, executed or taken, whether for the purpose of the
enforcement or variation of an order made in such a proceeding or
any other purpose, may be done, executed, or taken as fully and
effectually asif the hearing or order were a hearing by or, asthe
case may be, an order of a court at the place at which the
defendant was originally required by the summons to appear.

(8) The hearing of aplaint or complaint which has been adjourned under
this section may be further adjourned from time to time under this section
or any other provision of this Act or under any relevant provision of any
other Act and the relevant provision, whether of this Act or such other Act,
shall with all necessary adaptations, extend and apply accordingly.

(9) A clerk of the court need not constitute a court for the purpose of
exercising any power or function under this section, and may exercise in
respect of a defendant to a complaint any of the powers which justices
might exercise in respect of a defendant upon an adjournment under this Act
apart from this division.

(10) No provision of this section shall be construed to affect the powers
or duties of aregistrar of a court under the Magistrates Courts Rules 1960.
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Further powersof clerk of the court
23DA.(1) Thissection isin addition to, and does not limit, section 23D.
(2) Theclerk of the court has the following additional powers—

(@) power to adjourn a matter before the court on terms decided by
the clerk or stated in an application;

(b) power to make any order a magistrate may make with the consent
of al the parties to a matter.

(3) However, the clerk of the court may exercise the powers mentioned
in subsection (2) only if—

(@) application for the adjournment or order is made to a Magistrates
Court; and

(b) al the parties to the matter consent in writing, personaly or by
their agent, to the exercise of the power.

(4) When exercising a power under subsection (2)—
(a) the partiesto the matter need not be present; and
(b) theclerk of the court istaken to constitute a Magistrates Court.

Court or justices may adjourn within or outside district

23E.(1) Notwithstanding the provisions of this Act or any other Act a
court or justices sitting for any purpose at a place within a district may, in
order to carry out such purpose, sit at any other place within such district or
within an adjoining district and may, from time to time (whether before or
after entering upon the purpose for which such court or, as the case may be,
justices are then sitting)—

(@) adjourn the proceeding to a certain time and place to be then
appointed and stated in the presence and hearing of the party or
parties then present or of their respective counsel, solicitors or
agents then present; or

(b) adjourn the proceeding and leave the time and place at which the
proceeding is to be continued to be later determined by such court
or, as the case may be, justices.
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(1A) However, a proceeding so adjourned shall not be continued at a
time and place so determined unless the court or, as the case may be,
justices are satisfied that the parties or their respective counsel, solicitors or
agents have been given reasonable notice of such determination.

(2) Upon such an adjournment the court or, as the case may be, justices
may exercise in respect of a defendant to a complaint any of the powers
which the court or justices might exercise in respect of a defendant upon an
adjournment under this Act apart from this division.

Additional powersof court or justices

23EA.(1) This section is in addition to, and does not limit, any other
provision of this Act.

(2) A court or justices have the following additional powers—

(@) power to give any direction the court or justices consider
appropriate;

(b) power to direct a party to file and serve stated documents,
including affidavits, within a stated time;

(c) power to make ordersto which al the partiesto a matter consent.

(3) When exercising the power under subsection (2)(c), the parties to the
matter need not be present.

Division 3—Powers of single justice

Actsby 1justice

24. One justice may receive a complaint, and grant a summons or
warrant thereon, and may issue the justice’ s summons or warrant to compel
the attendance of witnesses, and do all other necessary acts and matters

preliminary to the hearing, notwithstanding that the case must be heard and
determined by 2 or more justices.
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After decision 1 justice may issue warrant of execution or commitment

25. After a case has been heard and determined, 1 justice may issue
thereon any warrant of execution or of commitment, and the justice who so
acts need not be the justice or 1 of the justices by whom the case was heard
and determined.

Warrants of execution after appeal

26. After an appeal against aconviction or order has been decided against
the appellant, any justice may issue a warrant of execution or commitment
for execution of the same asif no appeal had been brought.

Division 4—Hearing and quorum

Hearing of complaint

27.(1) Subject to the provisions of any other Act, every complaint shall
be heard and determined by a Magistrates Court constituted by 2 or more
justices.

(2) If any Act authorises a matter of complaint to be heard and
determined by—
(@) aMagistrates Court congtituted by 1 justice; or
(b) 1ljustice

that matter of complaint may be heard and determined by a Magistrates
Court constituted by 1 justice.

Majority to decide

28.(1) When 2 or more justices are present and acting at the hearing of
any matter and do not agree, the decision of the maority shall be the
decision of the justices, and if they are equally divided in opinion, the case
shall be reheard at atime to be appointed by the justices.

(2) Despite subsection (1), on a complaint for an indictable offence, any
2 or more of the justices may commit the defendant for trial even though a
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majority of the justices are of the opinion that the defendant should be
discharged.

(3) If the defendant is committed under subsection (2), a memorandum
of the dissent of the mgjority of the justicesisto be made on, or attached to,
the depositions.

When 2 justices required, must be present throughout the case

29. Where a complaint must be heard and determined, or a conviction or
order must be made, by 2 or more justices, the justices making the decision
must be present and act together during the whole of the hearing and
determination.

Division 5—Magistrates

Stipendiary magistrates

30.(2) A dtipendiary magistrate constituting a Magistrates Court shall
have power to do alone whatever might be done by 2 or more justices
constituting a Magistrates Court, and shall have power to do alone any act
which by any Act may or shall be done by 2 or more justices.

(2) Unless otherwise expressly provided, when a stipendiary magistrate
Is present at a place appointed for holding Magistrates Courts and is
available to constitute any such court to be held at that place the court shall
be constituted by the stipendiary magistrate alone.

(3) Nothing in subsection (2) shall be construed to abridge or prejudice
the ministerial power of justices in taking an examination of witnesses in
relation to an indictable offence, or the powers of justices to receive a
complaint or to issue, grant or endorse a summons or warrant, to grant bail
or to adjourn a hearing of a complaint of asimple offence or breach of duty.
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Division 6—Extent of jurisdiction

Justices may act outside jurisdiction

32. No act done by ajustice shall beinvalid merely by reason of the fact
that at the time of doing such act the justice was outside the limits of the
justice’ sjurisdiction, and it shall not be necessary that any conviction, order,
or other proceeding, should appear to be made or done within the
geographical limits of the jurisdiction of the justice making or doing the
same.

Warrants of commitment and remand by justices of limited
jurisdiction

33. A warrant of commitment or of remand shall be valid throughout the
State, notwithstanding that the gaol or other place to which the defendant is
committed or remanded, or any place into or through which the defendant is
taken by virtue of the warrant, is outside the limits of the jurisdiction of the
justice by whom the warrant is granted.

Palice officersto obey warrants of justice etc.

34. Police officers must obey, and perform their duties in relation to,
warrants, orders and directions of ajustice.

Apprehended person may betaken before any justice

35.(2) A police officer or other person who apprehends a person (the
“offender™) offending against law may take the offender before any justice.

(2) The justice may deal with the person according to law, even though
the justice does not have jurisdiction for the place where the offender was
apprehended.

Summonsor warrant not avoided by death of justice etc.

37. A warrant or summons issued by a justice shall not be avoided by
reason of such justice dying or ceasing to hold office.
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Order in lieu of mandamus

38.(1) When a justice refuses to do any act relating to the duties of the
justice’'s office as such justice the party requiring such act to be done may
apply to the Supreme Court, or a judge thereof, upon affidavit of the facts,
for an order calling upon such justice and also the party to be affected by
such act to show cause why such act should not be done, and if after due
service of such order good cause is not shown against it, the court or judge
may make the same absolute with or without or upon payment of costs.

(2) A justice upon being served with an order absolute shall obey the
order and do the act required by it to be done.

Power of court to order delivery of certain property
39.(2) If property—
(@) has come into the custody or possession of the police or a public
officer—
(i) inconnection with any charge or prosecution; or
(if) otherwisein the course of their duty; or

(b) has come into the possession of a Magistrates Court or clerk of
the court, whether as an exhibit or otherwise, in connection with a
summary proceeding under this Act;

the Magistrates Court may, on application by a police officer, a public
officer or the clerk of the court or by a claimant of the property—

(c) make an order for the delivery of the property to the person who
appears to beits owner; or

(d) if the owner cannot be ascertained—make such order in relation to
the property as the court considers appropriate.

(2) Subject to subsection (3), the order does not prevent a person from
recovering the property by action from the person to whom the property is
delivered under the order.

(3) An action for the recovery of the property may only be brought
within 6 months after the making of the order.

(4) A regulation may make provision with respect to disposal of property
mentioned in subsection (1) if—



s40

28 s40
Justices Act 1886

(@
(b)

the owner has not been ascertained; and

an order of a court of competent jurisdiction has not been made
for the disposal of the property.

(5) The regulation may authorise the sale of the property and the
application of the proceeds of sde.

Division 7—I nterruption of proceedings

Penalty for insulting or interrupting justices

40.(1) A person who—

(@

(b)

(©

(d)

(€)

wilfully insults a justice or a witness or an officer of the court
during his or her sitting as, or, as the case may be, attendancein a
Magistrates Court or during his or her sitting or, as the case may
be, attendance in any examination of witnesses in relation to an
indictable offence or who is on his or her way to or from any
such court or examination; or

wilfully misbehaves himself or herself in such a court or in the
place where such an examination is being held; or

wilfully interrupts the proceedings of such acourt or examination;
or

unlawfully assaults, or wilfully obstructs a person in attendance at
such a court or examination; or

without lawful excuse, disobeys a lawful order or direction of
such court or justice;

may by oral order of such court or justice, be excluded from such court or
examination and, whether the person is so excluded or not, may be
summarily convicted by such court or justice of contempt.

(2) A person convicted under subsection (1) is liable to a maximum
penalty of 2 penalty units or imprisonment for 14 days.

(3) A person referred to in subsection (1)—

(@

may be dealt with under this section without a complaint being
made or a summons being issued in respect of the person,
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(b) may be taken into custody by a police officer on order of such
court or justice and without further warrant;

(c) may be caled upon by such court or justice to show cause why
the person should not be convicted of contempt under this section;

(d) may be dealt with by such court or justice under this section upon
the court’s or justice's own view, or upon the evidence of a
credible witness.

(4) A court or justice may, if it or the justice thinks fit, accept from any
person convicted by it or the justice of contempt under this section, an
apology for such contempt and may recommend that the Governor in
Council remit or respite any fine or punishment imposed on such personin
respect of such contempt.

PART 4—GENERAL PROCEDURE

Division 1—Complaints

Commencement of proceedings

42.(1) Except where otherwise expressy provided or where the
defendant has been arrested without warrant, all proceedings under this Act
shall be commenced by a complaint in writing, which may be made by the
complainant in person or by the complainant’s counsel or solicitor or other
person authorised in that behalf.

(1A) However, where adefendant is present at a proceeding and does not
object, a further charge or an amended charge may be made against the
defendant and be proceeded with although no complaint in writing has been
made in respect thereof.

(2) Where a defendant has been arrested on any charge and no complaint
in writing has been made and in a case to which subsection (1A) applies
particulars of the charge against the defendant shall be entered on the bench
charge shest.
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Matter of complaint

43.(1) Every complaint shall be for 1 matter only, and not for 2 or more
matters, except—

(@ inthe case of indictable offences—if the matters of complaint are
such that they may be charged in 1 indictment;

(b) in cases other than cases of indictable offences—if the matters of
complaint—

(i) arealleged to be constituted by the same act or omission on
the part of the defendant; or

(ii) are alleged to be constituted by a series of acts done or
omitted to be done in the prosecution of a single purpose; or

(i) arefounded on substantially the same facts; or

(iv) are, or form part of, a series of offences or matters of
complaint of the same or asimilar character;

(c) when otherwise expressly provided.

(2) When 2 or more matters of complaint are joined in the 1 complaint
each matter of complaint shall be set out in a separate paragraph.

(3) At the hearing of a complaint in which 2 or more matters of
complaint have been joined but which does not comply with the provisions
of this section—

(a) if an objection is taken to the complaint on the ground of such
noncompliance—the court shall require the complainant to choose
1 matter of complaint on which to proceed at that hearing;

(b) if no such objection is taken to the complaint—the court may
proceed with the hearing and may determine the matters of
complaint, and may convict or acquit the defendant in accordance
with such determination.

(4) If, at the hearing of a complaint, it appears to the court that a
defendant may be prejudiced or embarrassed in the defendant’s defence
because the complaint contains more than 1 matter of complaint or that for
any other reason it is desirable that 1 or more matters of complaint should
be heard separately, the court may order that such 1 or more matters of
complaint be heard separately.
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Description of personsand property

46. Such description of persons or things as would be sufficient in an
indictment shall be sufficient in complaints.

What is sufficient description of offence

47.(1) The description of any offence in the words of the Act, order,
by-law, regulation, or other instrument creating the offence, or in similar
words, shall be sufficient in law.

(2) Where a person is convicted of an offence by a Magistrates Court
other than the Childrens Court and it is proved to the satisfaction of the court
on oath or as prescribed by subsection (3) that there has been served upon
the defendant with the summons or a reasonable time before the time
appointed for the appearance of the defendant a notice specifying any aleged
previous conviction of the defendant for an offence proposed to be brought
to the notice of the court in the event of the defendant’s conviction for the
offence charged and the defendant is not present in person before the court,
the court may take account of any such previous conviction so specified as
If the defendant had appeared and admitted it.

(3) Any person who serves such a notice specifying any alleged previous
conviction may serve such notice in the same manner asis provided for the
service of a summons by this Act and may attend before any justice having
jurisdiction in the State or part of the State or part of the Commonwealth in
which such notice was served and depose, on oath and in writing endorsed
on the notice, to the service thereof.

(3A) Such deposition shall upon production to the court by whom the
caseis heard and determined be sufficient proof of the service of the notice
on the defendant.

(4) Unless otherwise expressly provided, if, for the purpose of the
assessment of penalty in respect of a simple offence, it is intended to rely
upon acircumstance which renders the defendant liable, upon conviction, to
a greater penalty than that to which the defendant would otherwise have
been liable, that circumstance shall be expressly stated in the complaint
made in respect of that offence.
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(5) However, if the circumstance is that the defendant has been
previoudly convicted of an offence, the alleged previous conviction must be
stated in a notice served with the complaint.

Division 2—Amendment of complaints, summonses and warrants

Amendment of complaint
48. If at the hearing of a complaint, it appears to the justices that—

() there is a defect therein, in substance or in form, other than a
noncompliance with the provisions of section 43; or

(b) there is a defect in any summons or warrant to apprehend a
defendant issued upon such complaint; or

(c) thereisavariance between such complaint, summons or warrant
and the evidence adduced at the hearing in support thereof;

then—

(d) if an objection is taken for any such defect or variance—the
justices shal; or

(e) if no such objection is taken—the justices may;

make such order for the amendment of the complaint, summons or warrant
as appears to them to be necessary or desirable in the interests of justice.

Amendment

49. If in making an order for the amendment of a complaint summons or
warrant the justices consider that the defendant has been misled by the form
in which the complaint summons or warrant has been made out or if it
appears to them that the variance between the complaint summons or
warrant and the evidence adduced at the hearing in support thereof is such
that the defendant has been thereby deceived or misled, they may, and at the
request of the defendant shall, upon such terms as they think fit, adjourn the
hearing of the case to some future day, and in the meantime may commit
the defendant, or whether or not the defendant is in custody, may grant the
defendant bail or may suffer the defendant to go at large without bail.
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Recording of amendment

50. If an order is made for the amendment of a complaint, summons or
warrant, the Magistrates Court or justices must—

(@ immediately enter particulars of the amendment on the complaint,
summons or warrant; and

(b) give a copy of the order to the party against whom the order is
made on request by the party.

Division 3—How complaints are made

When complaint to be on oath and when not
51. Unless otherwise expressly provided—

(@ whenitisintended to issue a warrant in the first instance against
the party charged—the complaint in writing must be on oath,
which oath may be made by the complainant;

(b) when it is intended to issue a summons in the first instance
against the party charged—the complaint in writing need not be
on oath.

Divison 4—Limitation of proceedings

Limitation of proceedings

52. In any case of a simple offence or breach of duty, unless some other
time is limited for making complaint by the law relating to the particular
case, complaint must be made within 1 year from the time when the matter
of complaint arose.

Division 5—Summonses

When justice may issue summons
53.(1) When a complaint is made before a justice that any person is
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guilty of or issuspected of having committed any indictable offence, smple
offence, or breach of duty, within the jurisdiction of such justice, then such
justice may issue the justice’ s summons.

(2) No objection shall be taken or allowed to a summons issued upon a
complaint under this section on the ground that—

(a) thejustice who issued the summons and the complainant were at
the date of itsissue—

(i) officers of the same department, subdepartment, branch or
section of a department of the Government of the
Commonwealth or of the State;

(i) employees of Brisbane City Council;

(iif) employees of the samelocal government within the meaning
of the Local Government Act 1993; or

(b) the justice who issued the summons was at the date of its issue,
the complainant’s solicitor, or that solicitor's partner or an
employee of either of them.

Power, after summonsissued, to order mediation

53A.(1) If asummons has been issued under section 53, the clerk of the
court for the place where the defendant is required to appear may order the
complainant to submit the matter to mediation under the Dispute Resolution
Centres Act 1990 (an “ order to mediate’).

(2) The clerk of the court may make an order to mediate if—

(@) the clerk considers that the matter would be better resolved by
mediation than by proceeding on the summons; or

(b) the complainant consentsto the order.

(3) The clerk of the court may, at any time, refer a summons to a
Magistrate for directions as to whether or not to make an order.

(4) An order to mediate must be in the approved form.
(5) If an order to mediate is made—

(@ the clerk of the court must give notice of the order to the
complainant and defendant; and
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(b) the summons may not be served, and no other action may be
taken on the summons, unless a clerk of the court orders that the
summons may be proceeded with.

(6) If the clerk of the court for the place where the defendant is required
to appear is satisfied that an event mentioned in subsection (7) has
happened, the clerk of the court may order that the summons may be
proceeded with.

(7) Theeventsare—

(@ if the complainant consented to the order—the complainant
withdraws the consent; or

(b) the matter of the complaint may not be mediated at a convenient
place because of a decision made by the director of a dispute
resolution centre under the Dispute Resolution Centres Act 1990,
section 30(1); or

(c) the defendant refuses to attend at, or participate in, a mediation
session under that Act, or either party withdraws from a
mediation session under that Act; or

(d) the director of a dispute resolution centre declines under
section 32(1) of that Act to consent to the acceptance of the matter
of the complaint for mediation; or

(e) a mediation session attended by the complainant and the
defendant is terminated under section 32(2) of that Act.

(8) A clerk of the court may be satisfied about the happening of an event
even if the only information before the clerk isfrom the complainant.

Form of summons and filing of complaint and summons

54.(1) Every summons shall be directed to the defendant and shall
require the defendant to appear at a certain time and place before the
Magistrates Court, or, as the case may require, before justices taking an
examination of witnesses in relation to an indictable offence, to answer the
complaint and to be further dealt with according to law.

(1A) Every summons shall be served in accordance with this Act, and,
where the summons has been issued on a complaint in writing, other than
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an entry of acharge on abench charge sheet, a copy of such complaint shall
be served with and in the same manner as the summons.

(2) Every summons and, where the summons has been issued on a
complaint in writing, other than an entry of a charge on a bench charge
sheet, such complaint, shall, before the hearing is proceeded with, be
lodged, within 3 days of the summons being issued, with the clerk of the
court at the place at which the defendant is required by the summons to
appear, to be by such clerk kept and preserved.

(3) Where a summons has not been served upon a defendant prior to the
time at which the defendant is thereunder required to appear before a
Magistrates Court, or, as the case may be, before justices taking an
examination of witnessesin relation to an indictabl e offence, the clerk of the
court at the place where the defendant is required by the summons to
appear, being a justice, or other justice at such place authorised by such
clerk, whether or not such clerk is a justice, may, from time to time and
before, at or after the time appointed by the summons for the appearance of
the defendant in accordance with the summons, extend the time so
appointed.

(4) Every such extension shall be made under the hand of the justice
making the same, who shall ater the time appointed in the summons and
shall endorse and sign a memorandum in the margin of the summons, as
nearly opposite such alteration as is practicable, stating that the time
appointed has been extended and the date to which such time has been
extended.

(5) If the complainant gives the clerk of the court written notice that the
dispute has been resolved by mediation—

(@ the filing fee paid on lodgement of the summons must be
refunded; and

(b) the summons may not be served, and no other action may be
taken on the summons.

Ex parte proceedings

55. Nothing herein contained shall oblige any justice to issue a summons
in any case where the application for an order of justices is by law to be
made ex parte.
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Service of summonses

56.(1) A summons shall be properly served upon the person to whom it
isdirected if it is served in accordance with this subsection, that isto say—

@

(b)

in the case of asummons directed to a person to appear to answer
a complaint of a simple offence or breach of duty—by posting
(by means of registered post) a copy thereof addressed to the
person at the person’s place of business or residence last known
to the complainant at least 21 days before the date on which the
defendant is, by the summons, required to appear; or

in all cases (including the case referred to in paragraph (a))—by
delivering acopy thereof to the person personally or, if the person
cannot reasonably be found, by leaving a copy thereof with some
person for the person at the person’s usual place of business or
residence or place of business or residence last known to the
person who serves the summons.

(2) Save where it appears that the person to whom a copy of a summons
was posted addressed to the person at an addressin this subsection specified
was not, to the knowledge of the complainant, at the time of posting,
residing or carrying on business at such address, it shall be sufficient
compliance with subsection (1)(a) if the copy summons is addressed to an
address as follows—

@

(b)

(©)

in the case of an offence arising out of the driving or use of a
motor vehicle or an attempt so to do—the address appearing as
the address of the person on a driver’s licence produced by the
person at or about the time of the alleged offence or upon the
Investigation thereof;

in the case of an offence alleged against a person as owner of a
motor vehicle—the address appearing in the current certificate of
registration of the motor vehicle under the Transport
Infrastructures (Roads) Act 1991, as the address of that person;

in the case of any other offence or breach of duty—the address
appearing as the address of the person in any licence or
registration for the time being in force pertaining to such person
or to any property of which the person appears to be the owner or
occupier and which licence or registration such person holds or
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has effected under the Act against or under a provision of which
the offence or breach is aleged to have been committed.

(3) The person who serves a summons shall either—

@

(b)

attend personally before the Magistrates Court, or, as the case
may be, the justices taking the examination of witnesses in
relation to an indictable offence, at the place and time for hearing
mentioned in the summons and, if necessary, at any extended
time therefore, to depose, if necessary, to the service thereof; or

attend before any justice of the peace having jurisdiction in the
State or part of the State or part of the Commonwealth in which
such summons was served and depose, on oath and in writing
endorsed on a copy of the summons, to the service thereof.

(4) Where asummons is served as prescribed by subsection (1)(a)—

(@

(b)

the person who serves the summons shall, in the person’s
deposition as to service endorsed on a copy of the summons
under subsection (3), state the time and place at which the person
posted the copy of the summons;

the complainant shall depose, on oath and in writing endorsed on
the copy of the summons endorsed under subsection (3), that the
address to which a copy of the summons was posted is (if such
be the case) the defendant’ s address last known to the person and
asto the person’s means of knowledge.

(5) Every such deposition shall, upon production to the Magistrates
Court by which or to the stipendiary magistrate by whom the complaint
upon which the summons issued, is heard, or, as the case may be, to the
justices who take the examination of witnesses in relation to an indictable
offence in respect of that complaint, be evidence of the matters contained
therein and be sufficient proof of the service of the summons on the
defendant.

(6) Where proof is required in any proceeding of the service of a
document which—

(@

(b)

pursuant to any enactment or rule of law may be served in the
same manner as a summons may be served under this Act; or

is served at the same time as, and in connection with a summons
served under this Act;
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the provisions of subsection (1) shall apply and be construed as if a
reference in that subsection to a summons were a reference to such a
document.

(7) The person who serves the document may attend before any justice
having jurisdiction in the State or part of the State or part of the
Commonwealth in which such document was served and depose on oath
and in writing endorsed on the document to the service thereof.

(8) The deposition made under subsection (7) is, on production to the
Magistrates Court or justices—

() evidence of the matters contained in the deposition; and
(b) sufficient proof of the service of the document on the defendant.

Right of entry to serve summons

56A.(1) Subject to subsection (3), apublic officer, and a person acting in
aid of the public officer, may enter, and stay for areasonabletimein or ona
place for the purpose of serving a summons.

(2) The officer must produce the officer’s identification to any person
requesting proof of the officer’ s authority to bein or on the place.

(3) If the place is premises, or the part of premises, used exclusively for
residential purposes, a public officer, and aperson acting in aid of the public
officer, may enter the place only with the consent of the occupier.

Divison 6—Warrants and arrest without warrant

Casesin which warrants may beissued
57. If acomplaint is made before ajustice—

(@) that a person is suspected of having committed an indictable
offence within the justice’ sjurisdiction; or

(b) that a person charged with committing an indictable offence
elsewhere within the State is suspected of being within the
justice’ sjurisdiction; or
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(c) that a person charged with committing an indictable offence on
the high seas, or elsewhere outside the State, of which notice may
be taken by the courts of the State, is suspected of being within
the justice’ sjurisdiction;

the justice may issue awarrant—
(d) to apprehend the person; and

(e) have the person brought before justices to answer the complaint
and to be further dealt with according to law.

Summons may be issued instead of warrant

58.(1) A justice may issue a summons against a person for an indictable
offence instead of issuing awarrant to apprehend the person for the offence.

(2) Despite the issue of the summons, a justice may issue a warrant for
the apprehension of the person at any time before or after the time
mentioned in the summons for the person’s appearance.

Warrant in thefirst instance

59.(1) When complaint is made before a justice of a simple offence, the
justice may, upon oath being made before the justice substantiating the
matter of the complaint to the justice's satisfaction, instead of issuing a
summons, issue in the first instance the justice’ s warrant to apprehend the
defendant, and to cause the defendant to be brought before justices to
answer the complaint and to be further dealt with according to law.

(2) A warrant in the first instance shall not be issued on a complaint of a
simple offence (not being an indictable offence) pursuant to subsection (1)
unlessthe Act or law creating the offence authorises—

(@) thearrest of an offender without warrant; or
(b) theissue of awarrant in thefirst instance.

Direction of warrant

60. A warrant to apprehend a defendant that the defendant may answer a
complaint may be directed either to any police officer or officers by name,
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or generally to al police officers within the jurisdiction within which the
warrant isto be executed, without naming them, or to both.

Any police officer may execute warrant

61. When a warrant is directed to all police officers any police officer
may execute the warrant as if it was directed specially to the police officer
by name.

What war rants shall order

62. A warrant shall state shortly the offence or matter of the complaint on
which it isfounded, and shall name or otherwise describe the person against
whom it is issued, and it shall order the police officers to whom it is
directed to apprehend the defendant, and to bring the defendant before
justices to answer the complaint and to be further dealt with according to
law.

Warrant to bein forcetill executed

63. A warrant need not be returnable at any particular time, but may
remain in force until executed, and may be executed by apprehending the
defendant at any place within the jurisdiction of the justice who issued it.

Sunday warrants

64. A justice may grant or issue a warrant upon a complaint of an
indictable offence, or a search warrant, on a Sunday as on any other day.

How person arrested without warrant to be dealt with

65. A person taken into custody for an offence without awarrant shall be
brought before a justice to be dealt with according to law as soon as
practicable after the person is taken into custody.
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Division 6A—Procedures for computer warrants

Purpose and application of division

66.(1) This division authorises procedures under which computers may
be used to create, store and otherwise manage warrants.

(2) The objective of the proceduresis to reduce the handling of warrants
in the form of written documents.

(3) For thisdivision, it isimmaterial whether a warrant is a type that is
Issued—
(8 by ajustice or anyone else; or
(b) under thisor another Act.
(4) However, the warrant must be of atype prescribed under aregulation.

Approved proceduresfor computer warrants

67.(1) A warrant (“computer warrant”) may be created in the form of
computer  stored information under procedures (“approved
procedures’)—

() prescribed under aregulation; or

(b) made by the chief executive, by the commissioner of the police
service, or jointly by the chief executive and commissioner, and
approved under aregulation; or

(c) partly prescribed under a regulation, and partly made as
mentioned in paragraph (b) and approved under aregulation.

(2) Approved procedures may include provision for the following—
(@) theuseof computer systems for computer warrants;

(b) the generation and management of written versions of computer
warrants;

(c) security of, and accessto, information about warrants that is kept
in computer systems;

(d) any matter required or permitted to be prescribed under approved
procedures;
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(e) any matter necessary or convenient to be prescribed for carrying
out or giving effect to thisdivision.

Creation of a computer warrant

68.(1) The creation of a computer warrant by a person under the
approved procedures has the same effect as the issue of the same type of
warrant under the person’s hand.

(2) Without limiting subsection (1), a requirement under an Act that a
warrant be issued by a person, issued under a person’s hand, or signed by a
person, is taken to be complied with if the person creates the warrant as a
computer warrant.

(3) A computer warrant may be created even though the warrant is
authorised under a provision of an Act authorising the issue of awarrant on
application made by telephone or other form of distance communication.

(4) For acomputer warrant mentioned in subsection (3)—

(8) arequirement that aform or copy of the warrant be completed or
made for execution or otherwise may be complied with by
making a written version of the warrant or, if the form or copy is
made for execution, a document mentioned in section 69B(1)(b);
and

(b) arequirement that the warrant or aform or copy of the warrant be
dealt with in a particular way may be complied with by dealing
with awritten version of the warrant in that way or by completing
another process stated in the approved procedures.

Example of paragraph (b)—

A requirement that a form of a warrant be sent to the issuing magistrate may be
complied with by sending a written version of the warrant to the magistrate.

(5) Subsections (3) and (4) do not limit the application of other
provisions of this division to the type of warrant to which the subsections
apply or to another type of warrant.

Computer version of computer warrant

69.(1) This section applies to information stored in a computer for a
computer warrant.
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(2) The information must include, for the creation of the warrant or any
step in the warrant’ s use—

(@ information that would have been included or endorsed on the
warrant were the warrant issued in writing; and

(b) any information prescribed under aregulation.
(3) Theinformation may include directions and conditions.

Written version of computer warrant

69A.(1) A written version of acomputer warrant may be generated under
the approved procedures.

(2) The written version must state the following—
(8) thetime the written version was made;

(b) the time the written version is taken to be cancelled under
subsection (4);

(c) information that would have been included on the warrant were
the warrant issued in writing;

(d) any information prescribed under aregulation.

(3) The written version is taken to be an original warrant issued at the
time of computer warrant’s creation by the person who created the
computer warrant.

(4) The written version—

(& may be cancelled by endorsement of anyone entitled to execute
the warrant; and

(b) istaken to be cancelled 8 hours after it is made, if it has not been
executed by that time.

(5) The making or cancellation of the written version does not affect the
existence of the computer warrant.

Execution of a computer warrant
69B.(1) A computer warrant may be executed by using—
(@ awritten version of the warrant; or
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(b) information about the warrant in another document made under
the approved procedures.

(2) A document mentioned in subsection (1)(b) used to execute a
computer warrant must include information prescribed under aregulation.

(3) The execution of acomputer warrant by using a document mentioned
in subsection (1)(b) has the same effect as if the document were the
computer warrant.

(4) If anyone is arrested on execution of a computer warrant using a
document mentioned in subsection (1)(b), a written version of the warrant,
made before or after the execution, must then be dealt with asif the written
version of the warrant had been used.

(5) In a proceeding before a court in which execution of a computer
warrant is relevant—

(@) a document purporting to be a written version of the warrant
certified by the person who made it under the approved
procedures is admissible as proof of the warrant it purportsto be;
and

(b) unless the court requires a written version to be produced, a
document purporting to be a document mentioned in
subsection (1)(b), certified under a regulation, is admissible as
proof of awarrant it purports to contain information about.

Further procedure on execution of warrant

69C.(1) If a particular type of warrant is required on execution to be
endorsed, returned, filed or otherwise dealt with, the requirement may be
complied with for a computer warrant of that type in a way stated in the
approved procedures.

Example—
The approved procedures may provide for a return or endorsement to be made by—
(a) storing information in a computer in away stated in the procedures; or

(b) using, in a way stated in the procedures, a document used to execute the
warrant or another document.

(2) The endorsement, return, filing or other dealing under the procedures
has the same effect as if the warrant were endorsed, returned, filed or



s 69D 46 SG69E
Justices Act 1886

otherwise dealt with in the way a written warrant would have been dealt
with.

Division 6B—Execution of written warrants using electronic copies or a
computer document

Application of division

69D.(1) This division applies to a written warrant issued by ajustice or
anyone else under any Act.

(2) The purpose of this division is to facilitate the execution of written
warrants.

Facilitation of execution of written warrant
69E.(1) A written warrant may be executed by using—
(&) acopy of the warrant printed from afax machine or computer; or

(b) adocument prescribed under aregulation containing information
about outstanding warrants.

(2) The warrant copy mentioned in subsection (1)(a) must contain, in the
text printed from the fax machine or computer—

(@) a certificate of a person using the fax machine or computer to
send or make available the copy that the person has seen the
original warrant and the copy is a copy of the original warrant;
and

(b) a statement specifying the time the copy was sent or made
available.

(3) The copy may be used to execute the original warrant for only
8 hours after the specified time.

(4) In a proceeding before a court in which execution of the warrant is
relevant—

(@ a document purporting to be a warrant copy mentioned in
subsection (1)(a) certified by the person receiving the copy is
admissible as proof of the warrant it purports to be; and.



s70 47 s71B
Justices Act 1886

(b) adocument purporting to be a prescribed document mentioned in
subsection (1)(b), certified under a regulation, is admissible as
proof of the warrantsit purports to contain information about.

(5) However, the court may require the original warrant to be produced
as soon as practicable or at alater specified time.

Division 7—When courts open

Open court

70.(1) The room or place in which justices sit to hear and determine any
complaint upon which a conviction or order may be made, shall be deemed
an open and public court, to which all persons may have access so far asthe
same can conveniently contain them.

(2) However, in any case in which, in the opinion of the justices, the
interests of public morality require that all or any persons should be
excluded from the court, the justices may exclude such persons therefrom
accordingly.

(3) But such power shall not be exercised for the purpose of excluding
the counsel or solicitor for the defendant.

Exclusion of strangers

71. The room or place in which justices take the examinations and
statements of persons charged with indictable offences for the purpose of
committal for trial and the depositions of the witnesses in that behalf shall
not be deemed an open court, and the justices may order that no person shall
be in such room or place without their permission, but they shall not make
such order unless it appears to them that the ends of justice require them so
to do.

Prohibition on taking photographs, producing picturesor other
optical effects

71B.(1) A person who, during the conduct of a proceeding involving the
exercise of any jurisdiction of justices or immediately before the
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commencement of that proceeding or immediately after the conclusion
thereof or during an adjournment thereof, by means of a camera or similar
apparatus or reproducing equipment, takes a photograph or produces a
picture or other optical effect (in any case whether amovie or atill)—

(@ inor of the room or place in which the proceeding is being, is
about to be or has been conducted or of aperson therein;

(b) in or of the room or place for the time being set apart for a
purpose connected with that proceeding or of a person therein;

(c) inor of an entrance or passageway leading to or from any room
or place referred to in paragraph (@) or (b) or of a person therein;

commits an offence against this Act unless the person takes the photograph
or produces the picture or other optical effect with and in accordance with
the consent first had and obtained of the justices who are to conduct, have
conducted or, as the case may be, are conducting that proceeding.

Maximum penalty—7 penalty units or 1 month’s imprisonment.

(2) A person who publishes a photograph taken or picture or other optical
effect produced in such circumstances as to constitute an offence defined in
subsection (1) commits an offence against this Act.

Maximum penalty—7 penalty units or 1 month’s imprisonment.

Division 8—Right to conduct own case or have counsel or solicitor

Counsel or solicitor

72. Every complainant shall be at liberty to conduct the complainant’s
case and to have the witnesses examined and cross-examined by the
complainant’s counsel or solicitor, and every defendant shall be admitted to
make the defendant’ s full answer and defence to the charge, and to have the
witnesses examined and cross-examined by the defendant’s counsel or
solicitor.
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Divison 9—Evidence

Evidence how taken

73. Every witness shall be examined upon oath, or in such other manner
asis prescribed or alowed by the Actsin force for the time being relating to
giving evidence in courts of justice.

Prosecutor’s and complainant’s witnesses

74. Upon any complaint of an indictable offence or simple offence or
breach of duty, the prosecutor or complainant shall be a competent witness
to support such complaint.

Proof of negative etc.

76. If the complaint in any case of a smple offence or breach of duty
negatives any exemption, exception, proviso, or condition, contained in the
Act on which the same is framed, it shall not be necessary for the
complainant to prove such negative, but the defendant shall be called upon
to prove the affirmative thereof in the defendant’ s defence.

Taking of evidence
77.(1) The deposition of awitness must be—
(&) written; and

(b) read to the witness or, if the defendant consents, by the witness;
and

(c) then signed by the witness and the presiding judicial officer.

(2) Subsection (1) applies subject to the Recording of Evidence Act 1962
or any other Act.

Views and inspections

77A. In any proceeding, justices may make an inspection or conduct a
view.
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Division 10—Witnessesin general

Power to issue summonsto witness

78.(1) If ajusticeis satisfied that aperson within the justice’ sjurisdiction
islikely to be able to give material evidence as awitness at the hearing of a
complaint, the justice may issue a summons to the person.

(2) The summons must require the person—
() to appear at atime and place specified in the summons; and

(b) totestify before the justices present about what the person knows
concerning the complaint.

(3 The summons must be served, and a memorandum of service
endorsed on the summons, in the same way, and within the same time, as a
summons to a defendant.

(4) However, if a doctor is summonsed to give evidence of a
professional nature, the summons may be served on the doctor by leaving a
copy of it at a place where the doctor practises with a person apparently
employed at the place.

(5) Proof of service of the summons may be given in the same way as a
summons to a defendant.

After summonswarrant

79.(1) If aperson summoned as a witness neglects or refuses to appear at
the time and place appointed by the summons, and no just excuse is offered
for such neglect or refusal, then (after proof upon oath that the summons
was duly served upon such person, and, except in the case of indictable
offences, that a reasonable sum was paid or tendered to the person for the
person’s costs and expenses of attendance) the justices before whom such
person should have appeared may then and there impose upon the person in
the person’ s absence a penalty not exceeding 2 penalty units, which may be
recovered in the same manner as penalties imposed upon a summary
conviction as hereinafter provided.

(2) The justices may also issue their warrant to bring and have such
person at a time and place to be therein mentioned before such justices as
shall then be there to testify as aforesaid.
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(3) No payment or tender of expenses shall be necessary in the case of
indictable offences.

Warrant in thefirst instance

81. If the justice is satisfied by evidence upon oath that it is probable that
a person whose evidence is desired will not attend to give evidence without
being compelled so to do, then instead of issuing a summons the justice
may issue the justice’ s warrant in the first instance.

Witness not answering

82. If on the appearance of a person before a court or justices taking an
examination of witnesses in relation to an indictable offence, either
voluntarily or in obedience to a summons or upon being brought before
them by virtue of awarrant, such person refuses to be examined upon oath
concerning the matter, or refuses to take an oath, or having taken an oath
refuses to answer such questions concerning the matter as are then put to the
person, without offering any just excuse for such refusal, the court or
justices may by warrant commit the person so refusing to gaol, there to
remain and be imprisoned for any time not exceeding 7 days unless in the
meantime the person consents to be examined and to answer concerning the
matter.

Production of documents before justices

83.(1) When justices have authority to summon any person as a witness
they shall have the like authority to require and compel the person to bring
and produce for the purposes of evidence all documents and writingsin the
person’s possession or power, and to proceed against the person in case of
neglect or refusal so to do in the same manner as in case of neglect or
refusal to attend or refusal to be examined.

(2) However, no person shal be bound to produce any document or
writing not specified or otherwise sufficiently described in the summons, or
which the person would not be bound to produce upon a subpoena duces
tecum in the Supreme Court.
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Division 11—Remand and adjournment

Remand of defendant

84. In any case of a charge of an indictable offence, if from the absence
of witnesses or from any other reasonable cause it becomes necessary or
advisable to defer the hearing of the case, the justices before whom the
defendant appears or is brought may adjourn such hearing to the same or
some other place, and may by their warrant from time to time remand the
defendant to some gaol, lockup, or other place of security, for such period
as they may in their discretion deem reasonable, but not exceeding 8 clear
days (or such longer period as may be consented to by the defendant) at any
one time, to be there kept, and to be brought before the same or such other
justices as shall be acting at the time or place appointed for continuing the
hearing.

Verbal remand

85. If the remand isfor atime not exceeding 3 clear days the justices may
verbally order the person in whose custody the defendant then is, or any
other person named by the justices in that behalf, to keep the defendant in
the person’s custody, and to bring the defendant before the same or such
other justices as shall be acting at the time and place appointed for
continuing the hearing.

Bringing up during remand

86. Any justices may order the defendant to be brought before them at
any time before the expiration of the time for which the defendant was so
remanded, and the officer in whose custody the defendant then is shall duly
obey such order.

Adjournment of the hearing

88.(1) In any case of a charge of a simple offence or breach of duty the
justices present, or, if only 1 justiceis present, that justice may—

(@ adjourn the hearing to a certain time and place to be then
appointed and stated in the presence and hearing of the party or
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parties then present, or of his, her or their counsel, solicitors or
agents then present;

(b) adjourn the hearing and leave the time and place at which the
hearing is to be continued to be later determined by such justices,
or, asthe case may be, justice.

(1A) However, a hearing so adjourned shall not be continued at a time
and place so determined unlessthe justices then present are satisfied that the
parties thereto have been given reasonable notice of such determination.

(1B) The power to adjourn a hearing conferred upon justices or ajustice
by subsection (1) includes power to adjourn a hearing to enable the matter
of a charge of a simple offence or breach of duty to be the subject of a
mediation session under the Dispute Resolution Centres Act 1990.

(1C) Also, the power to adjourn a hearing under subsection (1) includes
power to adjourn the hearing on an application to which all the parties
consent, made to the justice or justices.

(2) Upon adjourning a hearing the justices or, if only 1 justice is present,
that justice—

(@ may commit the defendant; or

(b) whether or not the defendant is in custody, may grant the
defendant bail or suffer the defendant to go at large without bail.

(3) Upon an adjournment the justices or, as the case may be, the justice
may order that costs of and occasioned by the adjournment be paid by any
party to any other party as to the justices or justice may appear just.

Division 12—Committal and recognisance

Place of committal or detention

89. When justices commit a defendant by way of remand or upon an
adjournment, or at any time before the decision, they may commit to the
gaol or lockup, or any other place of security in the place for which they are
then acting, or to such other safe custody as they think fit.
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Place to which committal to be made

90. When justices commit a witness or person sought to be made a
witness, and when they commit a defendant after the decision, they must
commit to agaol or lockup.

Noticeto witness

91.(1) A clerk of the court may give to any witness or person sought to
be made a witness a notice in the prescribed form requiring the person to
attend the court at the time and place to which the hearing is adjourned or
specified in the notice or that isto be determined or at all times and placesto
which the hearing is adjourned from time to time or specified in the notice.

(2) A notice pursuant to subsection (1)—

(8 may be served personally or sent by post to the person to whom it
is addressed at the person’s address last known to the clerk of the
court concerned;

(b) shall have effect asif it were a summons to the witness or person
sought to be made a witness issued out of the court that the
witness or person is by the notice required to attend.

Adjournment on non-appear ance

93. Where any witness, defendant or other person does not appear at any
time and place to which the hearing is adjourned or that has been specified
in the notice referred to in section 91 or that has been determined, the
justices who are then present may adjourn the hearing.

Recognisances taken out of court

94.(1) If justices have fixed the amount in which the principal and any
sureties are to be bound by a recognisance, the recognisance need not be
entered into before the same justices, but may be entered into before—

() another justice; or
(b) aclerk of the court; or
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(c) aningpector of police or another police officer who is of a higher
rank; or

(d) another police officer who isin charge of a police station; or
(e) if aparty isin gaol—the keeper of the gaol.

(2) The recognisance has effect as if it had been entered into before the
justices.

(3) If it isinconvenient for a surety to enter into the recognisance at the
same time as the principal, the recognisance of the surety may be taken by
any person authorised to take the recognisance of the principal and any other
sureties, even though the person does not take the recognisance of the
principal or other sureties.

Non-acceptance of sureties

94A. No person shall be accepted as a surety if it appears on the
administering of an oath to such person that it would be ruinous or injurious
to such person or the person’s family should the recognisance be forfeited
for any noncompliance with any of the conditions therein.

Forfeited recognisances how to be enforced

95. When the conditions, or any of them, in any recognisance taken
before justices exercising a summary jurisdiction are not complied with, any
justice may certify upon the back of the recognisance in what respect the
conditions have not been observed, and transmit the same to the proper
officer, to be proceeded upon in like manner as other recognisances, and
such certificate shall be deemed sufficient prima facie evidence of the
recognisance having been forfeited.

Conveying prisonersto gaol

97. The person to whom a warrant of commitment is directed shall
convey the person therein named or described to the gaol or other place
mentioned in the warrant, or to some other gaol or place of legal detention
which is more accessible or convenient, and there deliver the person
together with the warrant to the keeper of such gaol or place, who shall
thereupon give the person delivering the prisoner into the person’s custody a
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receipt for such prisoner, setting forth the state and condition in which such
prisoner was when the prisoner was delivered into the custody of such

keeper.

Division 13—Records of court

Records of court

98A.(1) The clerk of the court shall have the custody of all records and
proceedings of every court of which he or sheisclerk.

(2) Rules made pursuant to this Act may make provision with respect to
the records to be made for the purposes of a court, the particulars to be
inserted therein, the form and manner of keeping thereof and the receipt
thereof into evidence in any proceeding and such provision may vary in
respect of different places for holding courts.

PART 4A—INFRINGEMENT NOTICES

Division 1—I nterpretation

Definitions
98B. In this part—

“administering authority” for an infringement notice or infringement
notice offence means the entity prescribed by regulation as the
administering authority for the notice or offence.

“alleged offence” for an infringement notice means the offence specified in
the notice.

“alleged offender” for an infringement notice means the person on whom
the noticeis served.

“authorised person” means—
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(@ for an infringement notice—a person who, under the regulations,
may serve the infringement notice; or

(b) for areminder notice—a person who, under the regulations, may
serve the reminder notice; or

(c) for an enforcement notice—a person who, under the regulations,
may give the notice; or

(d) for a withdrawal from acting under division 3—a person who,
under the regulations, may effect the withdrawal; or

(e) if a person is not appointed under a regulation for a matter
mentioned in paragraphs (a) to (d)—the administering authority
for the infringement notice offence.

“enforcement notice” means a notice under section 980 (Enforcement
procedure).

“enforcement order” means an order under section 98P (Enforcement
orders).

“enfor cement order notice” means a notice under section 98Q (Notice of
enforcement order).

“entity” means a person or unincorporated body.

“executive officer” of a corporation means a person, by whatever name
called and whether or not the person is a director of the corporation,
who is concerned with, or takes part in, the management of the
corporation.

“illegal user declaration” for an alleged offence involving a vehicle means
a statutory declaration stating facts establishing the vehicle was stolen
or illegally taken at the relevant time.

“infringement notice” means a notice under section 98C (Service of
infringement notices—generally).

“infringement notice offence” means an offence (other than an indictable
offence or offence against the person) prescribed by regulation to be an
offence to which this part applies.

“infringement notice penalty” for an infringement notice offence means
the amount prescribed by regulation to be the penalty payable for the
offence under an infringement notice.
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“known user declaration” for an aleged offence involving a vehicle
means a statutory declaration stating—

(@ if—
(i) the owner is an individual—the owner was not in charge of
the vehicle at the relevant time; or

(ii) the owner is a corporation—the vehicle was not being used
for the corporation at the relevant time; and

(b) the name and address of the person who was in charge of the
vehicle at the relevant time.

“owner” of a vehicle includes the person registered as the owner of the
vehicle under the relevant registration Act.
“registration Act” means—
(@ the Transport Infrastructure (Roads) Act 1991 or another Act
prescribed by regulation; or
(b) acorresponding law of ancther State or a Territory.

“relevant time” for an alleged offence involving a vehicle means the time
and date specified in the infringement notice as the time and date of the
offence.

“reminder notice’ means anotice under section 98N (Reminder notices).

“SETONS’ is an acronym for the self-enforcing ticketable offence notice
system.

“SETONS clerk” means the person employed under the Public Service Act
1996 as SETONS clerk.

“sold vehicle declaration” for an alleged offence involving a vehicle means
a statutory declaration stating facts establishing the owner had sold or
otherwise disposed of the vehicle before the relevant time, including—

(@) the name and address of the person to whom the vehicle was sold
or disposed of; and
(b) thedateand, if relevant, time of the sale or disposal; and

(c) if an agent made the sale or disposal for the owner—the name and
address of the agent.
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“unknown user declaration” for an aleged offence involving a vehicle
means a statutory declaration stating—

(@ if—

(i) the owner is an individual—the owner was not in charge of
the vehicle at the relevant time; or

(ii) the owner is a corporation—the vehicle was not being used
for the corporation at the relevant time; and

(b) the declarant has not been able to find out who was in charge of
the vehicle at the relevant time; and

(c) the nature of the inquiries made to find out the name and address
of the person in charge of the vehicle at the relevant time.

“vehicle’ includes a boat and anything declared by regulation to be a
vehicle.

Division 1A—Service of documents under this part generally

Service of documents

98BA.(1) A document may be served under this part as provided for
under the Acts Interpretation Act 1954, section 39.

(2) Service by post—

(@ may be effected by properly addressing, prepaying and posting
the document as aletter; and

(b) istakento have been effected at the time at which the letter would
be delivered in the ordinary course of post.

(3) TheActs Interpretation Act 1954, section 39A(2) appliesto this part.
(4) This section istaken to have commenced on 1 July 1992.

Division 2—Service of infringement notices

Service of infringement notices—generally
98C.(1) If an authorised person believes, on reasonable grounds, a
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person has committed an infringement notice offence, the person may serve
a notice under this section (an “infringement notice”) on the person (the
“alleged offender™) for the offence (the “ alleged offence’).

(2) The infringement notice must be in the form approved by the
administering authority.

(3) Theinfringement notice must—

@
(b)

(©)

(d)

(€)
(f)

(9)
(h)

be identified by a unique number; and

unless section 98D(4) (Service of infringement notices for
infringement notice offences involving vehicles) applies or a
regulation otherwise provides, specify—

(i) thefull name, or surname and initials, and full address of the
alleged offender; or

(ii) the particulars that are, under the regulations, identifying
particulars for the alleged offender; and

specify the alleged offence in away clearly showing the nature of

the offence; and

specify—

(i) if the offence took place over aperiod and did not involve a
vehicle—the period when the offence was committed; or

(if) in acase prescribed by regulation—the particulars that are,
under the regulations, identifying particulars for the offence;
or

(iii) inany other case—the place of the offence and the time and
date of the offence; and

if the offence involves a vehicle—specify the particulars that are,
under the regulations, identifying particulars for the vehicle; and

if the offence involves an animal—specify the particularsthat are,
under the regulations, identifying particulars for the animal; and

specify the infringement notice penalty for the offence; and

inform the alleged offender that, if the person does not wish the
alleged offence to be dealt with by acourt, the person may pay the
infringement notice penalty within—
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(i) 28 daysafter theinfringement noticeis served on the alleged
offender; or

(it) any further time the administering authority allows (whether
before or after the end of the period); and
(i) specify where and how the penalty may be paid; and
() inform the alleged offender the notice may be withdrawn before
or after the penalty is paid; and

(k) if the offence involves a vehicle—inform the alleged offender, in
general terms, about section 98E (Liability for infringement notice
offencesinvolving vehicles).

Service of infringement noticesfor infringement notice offences
involving vehicles

98D.(1) This section applies to an infringement notice offence involving
avehicle.

(2) Aninfringement notice for the offence may be served—
(@ ontheowner of the vehicle; or

(b) on the person specified in a known user declaration as the person
who was in charge of the vehicle at the relevant time; or

(c) onthe person specified in a sold vehicle declaration as the person
to whom the vehicle had been sold or otherwise disposed of
before the relevant time.

(3) If the infringement notice is to be served by post, the notice may be
addressed to the person—

(@ if the person is the owner of the vehicle involved in the
offence—at the latest address of the owner in the register of
vehicles kept under aregistration Act; or

(b) if the person is specified in aknown user declaration as the person
in charge of the vehicle at the relevant time—at the person’s
address specified in the declaration; or

(c) if thepersonis specified in asold vehicle declaration as the person
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to whom the vehicle had been sold or otherwise disposed of
before the relevant time—at the person’ s address specified in the
declaration.

(4) The infringement notice may be served by securely placing or
attaching the notice, addressed to the owner (without further description), on
or to the vehicle in a conspicuous position.

(5) If the infringement notice is served in the way mentioned in
subsection (4), it is taken to have been served on the owner on the day it is
placed on or attached to the vehicle.

(6) A person must not remove, deface or interfere with an infringement
notice placed on or attached to a vehicle unless the person is the owner, or
person in charge, of the vehicle at the relevant time.

Maximum penalty—35 penalty units.

(7) To remove any doubt, this section does not prevent an infringement
notice being served on a person under section 98C (Service of infringement
notices—generaly).

Liability for infringement notice offencesinvolving vehicles
98E.(1) If—
(@ aninfringement notice offence involving a vehicle happens; and

(b) an infringement notice for the offence is served on the person
who owns the vehicle at the time of the offence;

the owner is taken to have committed the offence even though the actual
offender may have been someone else.

(2) If the actual offender is someone else, subsection (1) does not affect
the liability of the actual offender, but—

(@) theowner and the actual offender cannot both be punished for the
alleged offence; and

(b) if an infringement notice penalty is paid or a penalty is imposed
on 1 of them for the offence—a further penaty must not be
Imposed on or recovered from the other person for the offence.

(3) However, the owner must not be taken to have committed the alleged
offence if, within 28 days after service on the owner of an infringement
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notice or summons for the offence, the owner makes and gives to the
administering authority an illegal user declaration, a known or unknown
user declaration or a sold vehicle declaration for the vehicle for the offence.

(4) The declaration must be made by—
(a8 if the owner is an individual—the owner; or

(b) if the owner is a corporation—an executive officer of the
corporation.

Payment of infringement notice penalty

98F.(1) The aleged offender must not be prosecuted in a court for the
alleged offence if the alleged offender pays the infringement notice penalty
asrequired by the infringement notice.

(2) Subsection (1) applies even though more than 1 infringement notice
has been served on the alleged offender for the alleged offence.

(3) If payment of the infringement notice penalty is made by cheque and
the cheque is dishonoured on presentation, payment is taken not to have
been made until—

(@) thechequeishonoured on presentation; or
(b) payment in cash is made in place of the cheque.

(4) This section is subject to section 98L (Withdrawal of infringement
notice).

Effect of illegal user declaration
98G.(1) Thissection appliesif—
(@ an offenceinvolving avehicle happens; and

(b) an infringement notice for the offence is served on the person
who owns the vehicle at the relevant time; and

(c) the person makes and gives the administering authority an illegal
user declaration for the vehicle.
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(2) In aproceeding for the offence against the owner, the court must not
find the owner liable for the offence if it is satisfied (whether on the
statements contained in the declaration or otherwise) the vehicle was stolen
or illegally taken at the relevant time.

Effect of known user declaration
98H.(1) This section appliesif—
(@ an offenceinvolving avehicle happens,; and

(b) an infringement notice for the offence is served on the person
who owns the vehicle at the relevant time; and

(c) the person makes and gives the administering authority a known
user declaration for the vehicle.

(2) This section and section 98E (Liability for infringement notice
offencesinvolving vehicles) apply asif the person named in the declaration
asthe person in charge of the vehicle at the relevant time (the “user”) were
the owner of the vehicle at that time.

(3) A proceeding for the offence may be started against the user only if a
copy of the declaration has been served on the user.

(4) In a proceeding for the offence against the user, the declaration is
evidence that the person was in charge of the vehicle at the relevant time.

(5) In a proceeding for the offence against the owner of the vehicle, the
court must not find the owner liable for the offence if it is satisfied (whether
on the statements contained in the declaration or otherwise) the user or
someone else was in charge of the vehicle at the relevant time.

Effect of sold vehicle declaration
98l.(1) This section appliesif—
(@) anoffenceinvolving avehicle happens; and

(b) an infringement notice for the offence is served on the person
who owns the vehicle at the relevant time; and

(c) the person makes and gives the administering authority a sold
vehicle declaration for the vehicle.
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(2) This section and section 98E (Liability for infringement notice
offencesinvolving vehicles) apply asif the person named in the declaration
as the person to whom the vehicle was sold or otherwise disposed of (the
“buyer”) were the owner of the vehicle from the time of the sale or
disposal.

(3) A proceeding for the offence may be started against the buyer only if
acopy of the declaration has been served on the buyer.

(4) In a proceeding for the offence against the buyer, the declaration is
evidence that the person was the owner of the vehicle at the relevant time.

(5) In a proceeding for the offence against the owner of the vehicle, the
court must not find the owner liable for the offence if it is satisfied (whether
on the statements contained in the declaration or otherwise) the owner had
sold or disposed of the vehicle before the relevant time.

Effect of unknown user declaration
98J.(1) This section appliesif—
(@ an offenceinvolving avehicle happens; and

(b) an infringement notice for the offence is served on the person
who ownsthe vehicle at the relevant time; and

(c) the person makes and gives the administering authority an
unknown user declaration for the vehicle.

(2) In aproceeding for the offence against the owner, the court must not
find the owner liable for the offence if it is satisfied (whether on the
statements contained in the declaration or otherwise)—

(@ that—
(i) if the owner is an individua—the owner was not in charge
of the vehicle at the relevant time; or

(it) if the owner is a corporation—the vehicle was not being used
for the purposes of the corporation at the relevant time; and

(b) that the inquiries made to find out the name and address of the
person who wasin charge of the vehicle at the relevant time—
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(i) werereasonable in the circumstances,; and
(it) were carried out with appropriate diligence.

Evidentiary provisions

98K .(1) This section applies to a proceeding for an infringement notice
offence.
(2) A certificate purporting to be signed by the administering authority
and stating any of the following matters is evidence of the matter—
(@) aspecified infringement notice was served in aspecified way on a
specified person for a specified infringement notice offence;

(b) the person did not pay the infringement notice penalty as required
by the notice;

(c) the notice has not been withdrawn or was withdrawn on a
specified date;

(d) theoffenceinvolved a specified vehicle or animal;

(e) agpecified person owned the vehicle or animal at a specified time;

(f) aspecified addressisthe latest address of the owner of the vehicle
in the record of registration of vehicles under aregistration Act;

(g) a specified person has not given the administering authority an
illegal user declaration, known or unknown user declaration or
sold vehicle declaration for the offence;

(h) a specified person has given the administering authority a
specified illegal user declaration, known or unknown user
declaration or sold vehicle declaration for the offence;

(i) aninfringement notice penalty has not been paid by, and a penalty
has not been imposed on, a specified or any person for the
offence.

Withdrawal of infringement notice

98L.(1) The administering authority may withdraw an infringement
notice by serving a notice on the alleged offender after the infringement
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notice is served on the alleged offender (whether or not the infringement
penalty has been paid).

(2) The notice must inform the alleged offender, in general terms, about
subsection (3).

(3) If an infringement notice iswithdrawn, the following provisions have
effect—

() thisdivision ceasesto apply to the infringement notice offence;

(b) if the infringement notice penalty or part of the penalty has been
paid by the aleged offender—the amount paid is repayable to the
alleged offender;

(c) a proceeding for the offence may be taken against any person
(including the alleged offender) as if the notice had not been
served on the aleged offender.

Effect of division on prosecutions

98M.(1) The fact that an infringement notice has been, or could be,
served on a person for an offence, does not affect the starting or
continuation of a proceeding against the person or anyone elsein acourt for
the offence.

(2) Thisdivision does not—
(@) requirethe serving of an infringement notice on a person; or

(b) limit or otherwise affect the penalty that may be imposed by a
court for an offence.

Division 3—Enforcement of infringement notices by registration

Reminder notices
98N.(1) If—
(@ aninfringement notice has been served on a person; and
(b) theinfringement notice has not been withdrawn; and
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(c) the time specified in the infringement notice for payment of the
infringement notice penalty has elapsed; and

(d)

(€)

the infringement notice penalty has not been paid as required by
the notice; and

if the infringement notice offence involved a vehicle—the person

has

not given the administering authority an illegal user

declaration, known or unknown user declaration or sold vehicle
declaration for the offence;

an authorised person may serve a notice (the “reminder notice”) on the
alleged offender.

(2) The reminder notice must—

(@

be in the approved form; and

(b) specify theinfringement notice and the alleged offence; and

(©

(d)

(€)

inform the alleged offender—

(i)

(i)

(iii)

if the person wishesto have the alleged offence dealt with by
a court—the person may, by notice given to the
administering authority within the time specified in the
reminder notice, require the offence to be dealt with by a
court; and

if the person does not wish to have the alleged offence dealt
with by a court—the person may within the time specified in
the reminder notice, pay the amount specified in the
reminder notice to be the amount owing for the alleged
offence to the administering authority; and

if action is not taken under subparagraph (i) or (ii)—payment
of the amount specified in the reminder notice and further
costs may be enforced under this division; and

specify where and how the notice under paragraph (c)(i) may be
given, or payment may be made, to the administering authority;

and

include the information that may be prescribed by regulation.
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(3) The time specified in the reminder notice for taking the action
mentioned in subsection (2)(c)(i) or (ii) must be at least 28 days after the
notice is served on the alleged offender.

(4) The amount specified in the reminder notice to be the amount owing
for the alleged offence must be the total of the unpaid infringement notice
penalty and the amount prescribed by regulation for the cost of serving the
notice.

Enforcement procedure
980.(1) If—
(@) areminder notice has been served on an aleged offender; and

(b) the amount specified in the notice to be the amount owing for the
alleged offence has not been paid to the administering authority
within the time specified in the notice; and

(c) written notice requiring the alleged offence to be dealt with by a
court has not been given to the administering authority within that
time;

an authorised person may notify the SETONS clerk.
(2) The notice (the “ enfor cement notice”) must—
(@ beinthe approved form; and

(b) be accompanied by the enforcement notice filing fee prescribed by
regulation; and

(c) specify the alleged offender and the alleged offence; and
(d) datethat—

(i) aninfringement notice was, on aspecified day, served on the
alleged offender for the alleged offence; and

(i) a reminder notice was, on a specified day, served on the
alleged offender for the alleged offence; and

(iii) at thetime of the giving of the enforcement notice—

(A) the time specified in the reminder notice as the time
within which the amount owing for the alleged offence
should be paid had elapsed; and
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(B) the amount specified in the reminder notice to be the
amount owing for the alleged offence has not been paid;
and

(C) written notice that the alleged offender required the
alleged offence to be dealt with by a court has not been
given to the administering authority; and

(D) aproceeding has not been started (other than under this
division) against the alleged offender for the aleged
offence; and

(E) a proceeding under this division against the alleged
offender for the alleged offence has not been withdrawn
under section 98W (Withdrawal from acting under this
division).

(3) If alimit isimposed by law on the time within which a prosecution

for the alleged offence may be started, an enforcement notice must not be
given for the alleged offence after the time.

(4) On the giving of an enforcement notice—
(8 theamount owing for the alleged offenceisthe total of—

(i) the amount specified in the reminder notice that is unpaid;
and

(if) the amount of the enforcement noticefiling fee; and

(iii) the amount prescribed by regulation for the giving of the
enforcement notice; and

(b) the amount mentioned in paragraph (a) may be paid only to the
SETONS clerk or the clerk’ s agent.

(5) The SETONS clerk must enter the enforcement notice in a register
kept by the SETONS clerk.

(6) After the giving of the enforcement notice, a proceeding may not be
started in a court except under this division against the alleged offender for
the aleged offence.
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Enforcement orders

98P.(1) On registering an enforcement notice, the SETONS clerk must
order (the* enforcement order”) that—

(@) thealleged offender pay to the SETONS clerk the amount owing
for the alleged offence within a specified time; and

(b) indefault of payment—

(i) if the alleged offender is an individua—the person be
imprisoned for—
(A) the period prescribed by regulation; or

(B) if thereis not a prescribed period—the number of days
worked out using the following formula (rounded
upwards to the nearest number)—

number of days = amount then remaining unpaid
amount of 1 penalty unit ;or

(i1) if the aleged offender is not an individual—the amount be
levied under awarrant to seize property of the person.

(2) The enforcement order is taken—
(@) tobean order of the court prescribed by regulation; and

(b) for the purposes only of the Penalties and Sentences Act 1992, to
have been made after a conviction has been recorded.

(3) The time specified in the order under subsection (1)(a) must be at
least 7 days after the alleged offender is served with notice of the order.

(4) The prescribed period under subsection (1)(b)(i)(A) must not be
more than the maximum period of imprisonment a court could impose on a
person on conviction for the alleged offence in default of payment of a
penalty equal to the amount owing for the alleged offence.

(5) For the purposes of subsection (2), the prescribed court is taken to
have jurisdiction to have made the enforcement order.

Notice of enforcement order

98Q.(1) On the making of an enforcement order, the SETONS clerk
must notify the alleged offender of the enforcement order by certified mail.
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(2) The notice (the “ enfor cement order notice’) must—
(@) beintheapproved form; and
(b) specify the alleged offence and the infringement notice; and
(c) informthe aleged offender—

(i) anenforcement order has been made for the payment by the
alleged offender of an amount for the alleged offence; and

(if) within the time specified in the notice—
(A) theamount must be paid as specified in the notice; or

(B) if the alleged offender wishes to have the alleged
offence dealt with by a court—an €election to have the
alleged offence dealt with by a court must be made
under section 98V (Election for court hearing); and

(iii) if payment is not made, an election is not made and an
application for a fine option order is not made—a warrant
may be issued for the alleged offence.

Applicationsfor timeto pay

98R.(1) A person against whom an enforcement order is made may
apply to the SETONS clerk in the approved form for—

(@ an extension of the time to pay the amount payable under the
order; or

(b) permission for payment to be made by instalments.

(2) An application may not be made after the issue of a warrant under
section 98S (Issue of warrants) for the enforcement order.

(3 The SETONS clerk may order that the enforcement order be
amended by—

(@) extending thetimeto pay the amount payable under the order; or
(b) permitting payment to be made by specified instalments.

(49) The SETONS clerk must notify the alleged offender of the
amendment.
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I ssue of warrants
98S.(1) If—

(@ theamount specified in an enforcement order has not been paid as
required by the order; and

(b) an election has not been made under section 98V (Election for
court hearing); and

(c) the Penalties and Sentences Act 1992, section 56 (Notice to
offender of right to apply for fine option order) (if it applies) has
been complied with;

the SETONS clerk may—

(d) if the alleged offender is an individual—issue a warrant of
commitment against the person; or

(e) if the alleged offender is not an individual—issue a warrant of
execution against the property of the person.

(2) The warrant—
(@ must beinthe approved form; and
(b) bedirected to al police officers; and
(c) haseffect asawarrant issued by ajustice.
(3) On the issue of the warrant, the amount owing for the alleged offence
is—
(@) the amount that was outstanding before the warrant was issued;
and

(b) the amount of the execution fee prescribed by regulation.

Effect of proceedings under thisdivision
98T.(1) If—
(@ theamount owing for the alleged offenceispaid in full under this
division; or
(b) awarrant is executed under this division for the alleged offence;
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the proceedings that may be brought against, and the penalties that may be
imposed on, the alleged offender for the aleged offence are limited to
proceedings and penalties that could be brought or imposed if the alleged
offender had already been convicted of, and punished for, the aleged
offence.

(2) Subject to section 98P(2)(b) (Enforcement orders), the making of the
enforcement order is not a conviction for the alleged offence.

(3) Payment of an amount under this division for the aleged offence is
not an admission for the purposes of any proceeding, whether civil or
criminal, arising out of the event for which the infringement notice was
Issued.

(4) Subsection (3) may be displaced, wholly or partly, by an express
provision of another Act.

(5) Section 177 (Remission of penalty) applies to an enforcement order
in the same way asit appliesto aconviction.

Fineoption orders

98U. The Penalties and Sentences Act 1992, part 4 (Fines), division 2
(Fine option orders) applies (with any necessary changes and any changes
prescribed by regulation) to an enforcement order as if—

(@) thefollowing amounts were afine—

(i) theinfringement notice penalty for the infringement notice
offence specified in the order;

(it) the amounts prescribed under sections 98N(4) (Reminder
notices) and 980(2)(b) and (4)(a)(iii) (Enforcement
procedure) specified in the order; and

(b) if awarrant isissued under section 98S (Issue of warrants)—the
amount prescribed under section 98S(3)(b) were also a fine that
the alleged offender has been ordered to pay under the order; and

(c) theorder were an original order made by the court prescribed for
the purpose of section 98P(2)(a) (Enforcement orders); and

(d) the SETONS clerk werethe clerk of that court.
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Election for court hearing

98V.(1) After an enforcement order is made for an alleged offence, but
before—

(@) theamount outstanding under thisdivision is paid; or
(b) awarrant under thisdivision isissued;

the alleged offender may elect, by written notice given to the SETONS
clerk, to have a complaint of the alleged offence dealt with by a court.

(2) On the making of the election—

(8 any order issued under thisdivision for the alleged offence ceases
to have effect; and

(b) the SETONS clerk must notify—
(i) thealleged offender; and
(ii) the authorised person who gave the enforcement notice;
that this division no longer appliesto the alleged offence.

(3) On the giving of the notices under subsection (2)(b), the provisions of
this Act (other than this division) apply to the alleged offence.

Withdrawal from acting under thisdivision
98W.(1) If—
(@) areminder notice has been served for an infringement notice; and

(b) awarrant under this division has not been issued for the alleged
offence; and

(c) thealeged offence has not been dealt with by a court;

an authorised person may (whether or not payment has been made of the
amount owing for the alleged offence) withdraw from acting under this
divison inrelation to the aleged offence.

(2) The withdrawal must be effected by—
() serving on the aleged offender a notice in the approved form; and

(b) refunding any amount paid by the alleged offender for the alleged
offence; and
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(c) if an enforcement notice has been given for the offence—giving to
the SETONS clerk a copy of the notice.

(3) After the action required by subsection (2) has been taken—
(@) any notice or enforcement order under thisdivision for the alleged
offence ceases to have effect; and

(b) if a prosecution has started for the alleged offence—the
proceeding is, by the operation of this section, discontinued.

Division 4—Miscellaneous

Delegation by administering authority

98X.(1) An administering authority may delegate its powers under this
part to a person.

(2) If the person to whom the powers are delegated is the chief executive
of a department of government or another person prescribed by regulation,
the chief executive or other person may subdelegate the powers to another
person.

PART 5—PROCEEDINGSIN CASE OF INDICTABLE
OFFENCES

Division 1—Procedure on presentation of information

Certificate where information is presented

99. Where an information is presented in the Supreme Court or aDistrict
Court against any person then at large, whether the person is bound by any
undertaking as to bail to appear to answer to the same, or is not so bound,
the person acting as clerk of arraigns at such court shall at any time after the
end of the sessions at which the information was presented, if such person
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has not aready appeared and pleaded to the information, grant to the
prosecutor upon the prosecutor’ s application a certificate of the information
having been presented.

Warrant thereon

100. Upon production of such certificate to any justice for any
jurisdiction or place in which the offence is in the information alleged to
have been committed, or in which the person informed against is supposed
or suspected to be, such justice shall issuethejustice’ swarrant to apprehend
such person, and to cause the person to be brought before justices, to be
dealt with according to law.

Committal of person who has been apprehended

101. Upon its being proved on oath before justices that a person
apprehended under awarrant issued under section 100 or issued by order of
ajudge of the Supreme Court, or of a District Court, is identical with the
person who has been informed against, the justices shall, without further
inquiry or examination commit the person to be dealt with according to law
by the court in which the information concerned has been presented and, in
the meantime, may commit that person to gaol or grant the person bail and
the provisions of this part relating to the committal to gaol of a defendant
committed by justices to be tried for an indictable offence shall apply with
respect to a person committed to a court under this section who, for this
purpose, shall be deemed to be a person charged before the justices with the
offence with which the person has been charged in the information
presented against the person.

Detainer of prisoner in gaol

102. If the person so informed against is at the time of such application
and production of the certificate to the justice confined in any gaol for any
other offence than that charged in the information, the justice, upon proof
upon oath that the person so informed against and the person so confined
are one and the same, shall issue the justice’ s warrant directed to the keeper
of the gaol in which the person so informed against is then confined,
commanding the keeper of the gaol to detain such person in the keeper’s
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custody until the person is lawfully removed therefrom for the purpose of
being tried upon the information, or until the person is otherwise removed
or discharged out of the keeper’s custody by due course of law.

Division 2—Procedure for private complaint

Application of provisions

102A. Sections 102A to 102G apply to and in relation to a private
complaint charging a person with an indictable offence, including an
indictable offence a charge of which may be dealt with summarily, other
than a private complaint charging a person with an offence of which injury
to the person or property of the complainant is an element, and do not apply
to or in relation to any other private complaint.

Service of summons and particularson private complaint

102B.(1) Proceedings shall not be had upon a private complaint unless
the summons issued thereon has been served on the defendant at least
14 days before the date on which it is sought to have the proceedings.

(2) When the matter of a private complaint is first before justices on a
date when proceedings thereon may be had in accordance with law, the
defendant may apply to the justices for an order that the complainant shall
furnish to the defendant in writing particulars of the charge in the complaint
whereupon, without prejudice to their exercising the power conferred by
section 102G, the justices may make such an order and, if the case require
it, shall adjourn the matter of the complaint for a period of 14 days at the
least.

(2A) If the complainant or the complainant’ s representative is not present
when such order is made, an advice thereof signed by the clerk of the court
at the place where the order is made shall be sent by post to the complainant
at the complainant’ s address last known to the clerk.

(3) If, forthwith upon the making of an order under subsection (2) or
within 14 days of the day on which the order is made or within such further
time as may be allowed by justicesin a particular case, the complainant does
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not furnish in writing to the defendant particulars that in the justices’ opinion
are sufficient, the justices shall order that the private complaint be struck out
and may award to the defendant such costs as to them seem just.

(3A) Such costs awarded shall constitute a debt due and owing by the
complainant to the defendant and may be recovered by the defendant by
action in a court of competent jurisdiction.

(49 Where a private complaint has been struck out pursuant to
subsection (3), no further proceedings shall be had upon a private complaint
charging the same offence.

Application for dismissal of frivolous or vexatious complaints

102C.(1) At any time before evidence is led as to the facts of a charge
contained in a private complaint the defendant may make application for an
order of a stipendiary magistrate that the complaint be dismissed on the
ground that it is—

(d) anabuse of process; or
(b) frivolous; or
(c) vexatious.

(1A) Such application may be made orally to the stipendiary magistrate
before whom is the matter of the complaint, or in writing lodged with the
clerk of the court at the place where the complaint isfiled.

(1B) Upon receipt of such an application the clerk of the court shall refer
the same to a stipendiary magistrate at the place where the application is
lodged or at the nearest place at which a stipendiary magistrate attends and
shall inform the complainant and the defendant of the place and time

appointed for hearing the matter of the application, by advice signed by the
clerk and given to each of them or sent by post to the address of each of
them last known to the clerk.

(1C) Where an application is made orally under subsection (1A) in the
absence of the complainant, the clerk of the court at the place where the
application is made shall inform the complainant of the place and time
appointed for hearing the matter of the application by advice signed by the
clerk of the court and given to the complainant or sent by post to the
complainant at the complainant’ s address last known to the clerk.
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(2) Where an application under subsection (1) is made the complainant
shall be required to give security, in such manner and in such amount asthe
stipendiary magistrate to whom the application is made or referred may
order, that the complainant will pay to the defendant such costs incurred by
the defendant on the application as the stipendiary magistrate who
determines the matter of the application may order the complainant to pay.

(2A) If acomplainant ordered to give security for costs does not comply
with the order within the time specified therein or, if no time is specified,
within areasonabl e time the stipendiary magistrate before whom the matter
of the application is brought shall order that the complaint to which the
application relates be struck out.

(3) Upon the hearing of an application made under subsection (1)—
(@) the matter shall be heard in camera;

(b) the stipendiary magistrate shall consider all relevant evidence led
before the stipendiary magistrate, and all relevant written material
duly exhibited or otherwise produced before the stipendiary
magistrate, and the submissions made before the stipendiary
magistrate by the complainant and the defendant or either of them;

(c) the onus shall be on the defendant to prove on the balance of
probabilities the ground on which the application is made.

(4) An application made under subsection (1) may be heard and disposed
of in the absence of the complainant or the defendant.

(5) If upon an application made under subsection (1) the stipendiary
magistrate dismisses a private complaint or orders that a private complaint
be struck out pursuant to subsection (2A) the stipendiary magistrate may
award to the defendant such costs as to the stipendiary magistrate seem just
and reasonable but, if the stipendiary magistrate does not dismiss the
complaint or order it to be struck out as aforesaid, the stipendiary magistrate
may award to the complainant such costs as to the stipendiary magistrate
seem just.

(6) Such costs awarded shall constitute a debt due and owing by the
person against whom they are awarded to the person to whom they are
awarded and may be recovered by action in a court of competent
jurisdiction.
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Appeal to Supreme Court from magistrate’ s decision

102D.(1) A person aggrieved by the decision of a stipendiary magistrate
upon an application made under section 102C to dismiss a private complaint
or to refuse the application may appeal from that decision to a judge of the
Supreme Court in chambers by way of application made by originating
summons.

(2) An appeal under subsection (1)—

(@ shal be instituted within 28 days after the date when the
stipendiary magistrate’ s decision is pronounced; and

(b) shal be by way of hearing de novo;
and the decision of the judge in such an appeal shall befinal.

(3) Where an appeal under subsection (1) isinstituted the appellant shall
be required to give security, in such manner and in such amount as a judge
of the Supreme Court may order, that the appellant will pay to the
respondent such costs incurred by the respondent on the appeal asthe judge
who determines the matter of the appeal may order the appellant to pay.

(3A) If an appellant ordered to give security for costs does not comply
with the order within the time specified therein or, if no time is specified,
within a reasonabl e time the judge before whom the appeal is brought shall
order that the appeal be struck out.

(4) Upon an appeal the judge may order that the order in respect of which
the appeal is made be affirmed or reversed and may make such order as to
costs asto the judge seems just.

(4A) Such costs awarded shall constitute a debt due and owing by the
person against whom they are awarded to the person to whom they are
awarded and may be recovered by action in a court of competent
jurisdiction.

(5) Save asis prescribed by this section no appeal shall lie in respect of
any order madein any proceeding relating to a private complaint pursuant to
section 102B or 102C or this section.
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Further proceedingson a dismissed or struck out complaint
prohibited

102E.(1) If there is made, upon an application made under
section 102C(1) or upon an appea from a decision therein duly instituted
under section 102D, an order having the effect that a private complaint be
dismissed or if a stipendiary magistrate orders that a private complaint be
struck out pursuant to section 102C(2A), the complaint shall be taken to be
dismissed a the time when the order takes effect as prescribed by
subsection (2) or, as the case may be, shall be taken to be struck out, and no
further proceedings shall be had upon a private complaint charging the same
offence by the same defendant.

(2) An order referred to in subsection (1) having the effect that a private
complaint be dismissed—

(@ if it be that of a stipendiary magistrate and no appeal is duly
instituted under section 102D—shall take effect upon the
expiration of the time limited by that section for instituting an

apped;

(b) if it be that of a stipendiary magistrate and an appeal is duly
instituted under section 102D—shall abide the determination of
the appeal or, asthe case may be, shall take effect upon the appeal
being struck out, whichever event occurs,

(c) if it be that of ajudge of the Supreme Court—shall take effect
according to the rules of the Supreme Court.

Publication prohibited

102F.(1) A person shall not allude to the making or existence of a private
complaint against any person or to any proceeding taken or to be taken in
relation to a private complaint against any person in—

(@ any newspaper, magazine, book, pamphlet, or other paper
intended for public distribution; or

(b) any report, commentary or speech broadcast publicly by radio,
television or other means; or

(c) any speech delivered publicly;
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until it is established that the complaint will not be dismissed on a ground
referred to in section 102C(1).

Maximum penalty—4 penalty units or 6 months imprisonment.

(2) Where a contravention against subsection (1) is committed by a
corporation, a person who at the time of the contravention is a director or
member of the governing body of the corporation or the manager or an
officer concerned in the management of the business in Queensland of the
corporation (including, where the publication in question isin a newspaper
or magazine, the editor thereof) shall be deemed to have committed a like
contravention and shall be liable therefor unless the person proves that the
contravention occurred without the person’ s knowledge and that the person
exercised al due diligence to prevent the contravention.

(3) Nothing in subsection (1) shall render any person liable to a penalty
on account of the publication of matter referred to therein in a recognised
series of law reports.

Dismissal for want of prosecution

102G.(1) If the complainant under a private complaint does not proceed
with due diligence to prosecute the complaint, the justices may order that the
complaint be struck out for want of prosecution and may award to the
defendant such costs as to them seem just and reasonable.

(1A) Such costs awarded shall constitute a debt due and owing by the
complainant to the defendant and may be recovered by the defendant by
action in acourt of competent jurisdiction.

(2) Where a private complaint has been struck out pursuant to
subsection (1), no further proceedings shall be had upon a private complaint
charging the same offence.

Division 3—Warrant of committal

Disobedience of summons

103.(1) When a person charged with an indictable offence, and against
whom a summons has been issued, does not appear before the justices at
the time and place mentioned in the summons, and it is made to appear to
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the justices by oath or by deposition as provided in section 56 with respect
to the service of a summons, that the summons was duly served upon the
person a reasonable time before the time therein appointed for appearing to
it, then such justices, upon oath being made before them substantiating the
matter of the complaint to their satisfaction, may issue their warrant to
apprehend the defendant and to bring the defendant before justices to answer
the complaint and to be further dealt with according to law.

(2) This section does not apply where the person charged with an
indictable offence is so charged upon a private complaint and the charge is
one that cannot be dealt with summarily or that can be dealt with summarily
without the defendant’ s consent.

Division 4—Defendant’ s appearance on private complaint

Defendant’ s appear ance upon private complaint

103A.(1) Where a person is charged upon a private complaint with an
indictable offence and the charge is one that cannot be dealt with summarily
or that can be dealt with summarily without the defendant’ s consent, and a
summons has been issued against the defendant—

() thedefendant is not required to appear in person in answer to the
summons until the justices or any of them before whom the
matter of the complaint is heard are or is satisfied that the
evidence is sufficient to put the defendant upon trial for an
indictable offence;

(b) the defendant is entitled to appear at the hearing of the matter of
complaint by the defendant’s counsel or solicitor until the
defendant is required pursuant to this section to appear in person.

(2) If the justices before whom a matter of complaint referred to in
subsection (1) is heard or any of them are or is satisfied that the evidenceis
sufficient to put the defendant upon trial for an indictable offence such
justices or justice may order that the defendant appear in person at the
further hearing of the matter of complaint at atime and place specified in the
order and may if necessary adjourn the hearing to such time and place.

(2A) Notice of the making of an order for the personal appearance of the
defendant shall be sufficiently given to the defendant if—
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(@) the order is made in the presence of the defendant’s counsel or
solicitor; or

(b) acopy of the order is served on the defendant in the same manner
asisprovided for the service of a summons.

(2B) Any person who serves a copy of an order made under
subsection (2) may attend before any justice having jurisdiction in the State
or part of the Commonwealth in which such copy order is served and
depose on oath and in writing endorsed on a copy of the order to the service
thereof.

(2C) Such deposition shall upon production to a justice be sufficient
proof of service of the copy of the order on the defendant.

(3) If a the time and place specified in an order made pursuant to
subsection (2) the defendant so required to appear in person fails to so
appear the justices then present, upon being satisfied that notice of the
making of the order has been sufficiently given to the defendant, shall issue
their warrant to apprehend the defendant and to cause the defendant to be
brought before justices to be dealt with according to law.

Division 5—Examination of witnesses

Proceedings upon an examination of witnessesin relation to an
indictable offence

104.(1) The examination of witnesses in relation to an indictable
offence—

(@) may be conducted by asingle justice;

(b) subject to the provisions of section 40, shall be conducted in the
presence and hearing of the defendant, if the defendant isrequired
to be present, and of the defendant’ s counsel and solicitor (if any).

(2) When, upon such an examination all the evidence to be offered on the
part of the prosecution has been adduced and the evidence, in the opinion of
the justices then present, is not sufficient to put the defendant upon trial for
any indictable offence, thejustices shall order the defendant, if the defendant
is in custody, to be discharged as to the charge the subject of that
examination, but if in the opinion of such justices (or if there be more
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justices than 1 then present, in the opinion of any 1 of such justices) the
evidenceissufficient to put the defendant upon trial for anindictable offence
then the justices or 1 of them shall—

() save, with respect to aparticular defendant, in relation to evidence
given during the absence of that defendant pursuant to the
provisions of section 104A, cause to be read to the defendant the
deposition of the withesses who may have given evidence at the
examination in the defendant’ s absence;

(b) address to the defendant the following words or words to like
effect—

“Y ou will have an opportunity to give evidence on oath before us
and to call witnesses. But first | am going to ask you whether you
wish to say anything in answer to the charge. You need not say
anything unless you wish to do so and you are not obliged to
enter any plea; and you have nothing to hope from any promise,
and nothing to fear from any threat that may have been held out to
induce you to make any admission or confession of quilt.
Anything you say will be taken down and may be given in
evidence at your trial. Do you wish to say anything in answer to
the charge or enter any plea?

(3) Whatever the defendant may say in answer to the words addressed to
the defendant pursuant to subsection (2) shall be reduced to writing and read
to the defendant and shall thereupon be signed by the justices and by the
defendant, if the defendant so desires, and shall be kept with the depositions
of the witnesses and shall, if the defendant is committed to be tried or for
sentence, be transmitted with such depositions in accordance with the
provisions of section 126.

(4) If the defendant desires to offer evidence with respect to the charge
the subject of the examination the justices shall hear and receive al
admissible evidence tendered on behalf of the defendant which tends to
show whether or not the defendant is guilty of the offence with which the
defendant is charged.

(5) Where upon the examination the defendant is committed for trial, the
justices shall warn the defendant that the defendant may not be permitted at
that tria to give evidence of an alibi or to call witnessesin support of an aibi
unless the defendant gives to the crown solicitor written notice in the
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prescribed form of that alibi and of those witnesses within the time
prescribed by the Criminal Code, section 590A.

Defendant may be excused from certain attendances

104A.(1) Thejustices or justice may, in connection with the examination
of witnessesin relation to an indictable offence asreferred to in section 104,
upon application made by a defendant appearing before the justices or
justice together with 1 or more other defendants, or made by the defendant’s
counsel or solicitor on the defendant’s behalf, excuse the defendant from
attendance during the taking of any evidence for the prosecution.

(2) In considering the application, the justices or justice shall have regard
to—

() theevidence being led;

(b) the defendant or defendants against whom the evidence is
admissible;

(c) any other matter considered by the justices or justice to be relevant
to the merits of the application.

(3) The justices or justice, in excusing the defendant from attendance
during the taking of any evidence for the prosecution, may grant bail to the
defendant or enlarge the undertaking of the defendant as to bail on such
conditions as the justices or justice thinks fit under, subject to and in
accordance with the provisions of the Bail Act 1980.

Statement may be put in evidence at trial

105. Afterwards upon the trial of the defendant any such statement made
by the defendant may, if necessary, be given in evidence against the
defendant without further proof thereof, if the same purports to be signed by
the justice or justices by or before whom it purports to have been taken,
unlessit is proved that it was not in fact signed by the justice or justices by
whom it purports to be signed.

Saving
106. Nothing herein contained shall prevent the prosecutor in any case
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from giving in evidence any admission or confession or other statement of
the defendant made at any time, which by law would be admissible as
evidence against such person.

Procedure upon a consideration of all the evidence

108.(2) If upon a consideration of all the evidence adduced upon an
examination of witnesses in relation to an indictable offence (including any
answer made by the defendant to the words addressed to the defendant
pursuant to section 104(2)) the justices are of the opinion that the evidenceis
not sufficient to put the defendant upon the defendant’s trial for any
indictable offence, the justices shall order the defendant, if the defendant is
in custody, to be discharged as to the charge the subject of the examination
but if the justices are of the opinion that the evidence is sufficient to put the
defendant upon trial for an indictable offence they shall, subject to
section 113, order the defendant to be committed to be tried for the offence
before a court of competent jurisdiction, and in the meantime shall by their
warrant commit the defendant to gaol, to be there safely kept until the
defendant is delivered by due course of law or granted bail.

(2) If, having regard to the length of time which should elapse before a
court of competent jurisdiction next sits at a place to which the defendant
would in the absence of this subsection be committed to be tried, the justices
are of the opinion—

() that it would bejust that the trial of the defendant should be held at
some other place before a court of competent jurisdiction, the
justices may, with the prior consent in writing of the defendant
(which consent shall be kept with the depositions of the
witnesses), order the defendant to be committed to betried for the
offence at such other place before such a court;

(b) that, by reason of the expense likely to be incurred in the keeping
or preservation of any exhibit tendered in evidence upon the
examination of witnesses and to be, or proposed to be, tendered in
evidence at the trial of the defendant, the trial of the defendant
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should be held at some other place before a court of competent
jurisdiction, the justices may order the defendant to be committed
to betried for the offence at such other place before such a court.

Onejustice

109. But if there is only 1 justice present, and the evidence is such as
neither to raise a strong or probable presumption of guilt nor to warrant the
dismissal of the charge, such justice shall order the defendant to be
remanded from time to time until the defendant can be taken before 2 or
more justices.

Justices need not be present during whole examination

110. A justice or justices may make or join in making an order of
committal or dismissal although the justice or justices had not or have not
been present during the whole time during which the examinations have
been taken.

Use of tendered statementsin lieu of oral testimony in committal
proceedings

110A.(1) The provisions of this section are additional to and not in
derogation of any other provisions of this Act in relation to proceedingsin
the case of indictable offences.

(2) Justices conducting proceedings with a view to determining whether a
defendant should be committed for trial or sentence in relation to an
indictable offence may, subject to the provisions of this section being
satisfied, admit as evidence written statements of witnesses tendered to
them by the prosecution or the defence without those witnesses appearing
before them to give evidence or make statements.

(3) Written statements so admitted as evidence shall be deemed to be
evidence given or statements made upon an examination of witnesses in
relation to an indictable offence under section 104 and they shall be
admissible as evidenceto thelike extent as oral evidenceto thelike effect by
the persons making the written statements.
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(4) Written statements shall not be admitted where the defendant or,
where there is more than 1 defendant, 1 of the defendantsis not represented
by counsel or asolicitor.

(5) A written statement shall not be admitted unless—

(@
(b)

(©

(d)

the prosecution and the defence agree to its admission;

a copy of it is made available, by or on behaf of the party
proposing to tender it, to the other party or parties;

it issigned by the person making it and contains—
(i) adeclaration by the person under the Oaths Act 1867; or
(if) awritten acknowledgment by the person;

that it istrue to the best of the person’s knowledge and belief and
that the person made the statement knowing that, if it were
admitted as evidence, the person may be liable to prosecution for
stating in it anything that the person knew was false;

the other party does not object or, as the case may be, none of the
other parties objects, before the written statement is admitted in
evidence, to the statement being so admitted pursuant to this
section.

(6) Subject to this section, where—

(@

(b)

al the evidence before justices (whether for the prosecution or the
defence), without reference to other evidence by way of exhibits,
consists of written statements admitted in accordance with this
section; and

counsd or the solicitor for the defendant consentsto the defendant
being committed for tria or, as the case may be, for sentence
without consideration of the contents of the written statements;

the justices, without determining whether the evidence is sufficient to put the
defendant upon trial for an indictable offence, shall formally charge the
defendant and, with necessary adaptations, the provisions of section 104
shall apply and, subject thereto, the justices shall order the defendant to be
committed for trial or, asthe case may be, for sentence.
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(7) Where some of the evidence before justices consists of written
statements admitted in accordance with this section and some of the
evidenceis evidence given orally by witnesses upon their examination under
this part, the justices shall, when all the evidence to be offered on the part of
the prosecution is before them, consider such evidence and determine
whether it is sufficient to put the defendant upon trial for an indictable
offence, whereupon the provisions of this part shall apply as in the case of
an examination of witnesses where there are no written statements admitted
pursuant to this section.

(8) A written statement may be admitted as evidence by justices pursuant
to this section subject to agreement between the prosecution and the defence
that the person making the statement shall be present when the written
statement is tendered to be cross-examined by the other party or parties, as
the case requires, and in any such case the justices shall consider both the
written and the oral evidencein respect of that person.

(9) Notwithstanding that a written statement made by any witness is
admissible by virtue of this section as part of the prosecution case or as part
of the defence case, whether it has been admitted in the proceedings before
justices or not, the justices may require that witness to attend before them
and to give evidence, and in respect of those proceedings the justices shall
consider al the evidence, oral and written (and exhibits (if any)), whether
counsel or the solicitor for the defendant has consented to a committal for
trial or sentence or not, and determine whether such evidence is sufficient to
put the defendant upon trial for an indictable offence, whereupon the
provisions of this part shall apply as in the case of an examination of
witnesses where there are no written statements admitted pursuant to this
section.

(10) Where all the evidence before justices consists of written statements
admitted in accordance with this section and counsel or the solicitor for the
defendant does not consent to the defendant being committed for trial or for
sentence, thejustices, after hearing any submissions the prosecution and the
defence desire to make, shall determine whether the evidence is sufficient to
put the defendant upon trial for an indictable offence, whereupon the
provisions of this part shall apply as in the case of an examination of
witnesses where there are no written statements admitted pursuant to this
section.
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(11) A written statement admitted in accordance with this section shall,
on being so admitted by the justices, be signed by the justices.

(12) A written statement admitted in accordance with this section shall
have effect asif it isthe deposition of the witness whose statement it is, and
it may be used at thetria of the defendant in the same manner, to the same
extent and for the same purpose as a deposition may be used.

(13) A written statement admitted in accordance with this section may,
when the defendant has been committed by justices to be tried for an
indictable offence, without further proof be read as evidence on the trial of
the defendant, whether for the offence for which the defendant has been
committed for trial or for any other offence for which an indictment shall be
presented, arising out of the same transaction or set of circumstances as the
offence for which the defendant has been committed for trial, and whether
or not combined with other circumstances, if—

() the written statement purports to be signed in manner prescribed
by the person making it and by the justices before whom it
purports to have been tendered as evidence; and

(b) the condition mentioned in section 111(3)(a), read with the words
‘written statement’ substituted for the word ‘deposition’ where
twice occurring, is satisfied.

(13A) The provisions of the Criminal Law Amendment Act 1892,
section 4 apply for the purposes of this subsection as though the reference to
‘depositions’ or ‘deposition’ is a reference to ‘written statements or
‘written statement’ referred to in this section.

(14) If awritten statement admitted in accordance with this section refers
to any other document as an exhibit, the copy given to any other party to the
proceedings under subsection (5) shall be accompanied by a copy of that
document or by such information as may be necessary in order to enable the
party to whom it is given to inspect that document or a copy thereof.

(25) Any document or object referred to as an exhibit and identified in a
written statement admitted in accordance with this section shall be treated as
if it had been produced as an exhibit and identified during the proceedings
by the maker of the statement.
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Depositions of persons dead, absent etc.

111.(2) When a defendant has been committed by justices to be tried for
any indictable offence, the deposition of any person taken before justices, or
the transcription of the record of evidence given by any person before
justices where the evidence is recorded under the Recording of Evidence
Act 1962 and the transcription is certified to as correct in accordance with
that Act, with respect to the transaction or set of circumstances out of which
has arisen the charge on which the defendant has been committed to be tried
may, if the conditions mentioned in subsection (3) are satisfied in the case
of the deposition and if the conditions mentioned in subsection (3)(a) and
(b) are satisfied in the case of the transcription, without further proof beread
asevidence on thetrial of that person, whether for the offence for which the
person has been committed for trial or for any other offence for which an
indictment shall be presented, arising out of the same transaction or set of
circumstances as the offence for which the person has been committed for
trial, and whether or not combined with other circumstances.

(2) Moreover, when any person has been charged before justices with an
indictable offence of a sexual nature alleged to have been committed on a
child under the age of 12 years, and has been committed for trial, the
deposition of such child or of any other child under the age of 12 years, or
the transcription of the record of the evidence or statement given or made by
such child or of any other child under the age of 12 years where the
evidence or statement isrecorded under the Recording of Evidence Act 1962
and the transcription is certified to as correct in accordance with that Act,
may, in the discretion of thejudge of trial and if the conditions mentioned in
subsection (3)(b) and (c) are satisfied in the case of the deposition and if the
condition mentioned in subsection (3)(b) is satisfied in the case of the
transcription, without further proof be read as evidence on the tria of that
person, whether for the offence for which the person has been committed
for tria or for any other offence for which an indictment shall be presented,
arising out of the same transaction or set of circumstances as the offence for
which the person has been committed for trial, and whether or not
combined with other circumstances.

(3 The conditions mentioned in subsections (1) and (2) are the
following—
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(@

(b)

(©)

the deposition or the transcription of the record of evidence must
be the deposition or the transcription of the record of evidence
either of awitness whose attendance at the trial is not required by
the accused person, in accordance with the provisions of the
Criminal Law Amendment Act 1892, section 4 and which accused
person has duly signed the statement in the manner provided by
the said section 4 and the schedule to that Act, or of a witness
who is proved at the trial by the oath of a credible witness to be
dead or insane, or soill as not to be able to travel, or to be kept out
of the way by means of the procurement of the accused or on the
accused' s behalf;

it must be proved at the trial, either by a certificate purporting to
be signed by the justices before whom the deposition purports to
have been taken or before whom the evidence or statement was
given or made or by the clerk of the court or any person acting as
such, or by the oath of a credible witness, that the deposition was
taken or the evidence or statement was given or made in the
presence of the accused unless the accused was excluded from the
proceeding whereat such deposition was taken or such evidence
or statement was given or made pursuant to the provisions of
section 40 or, where the deposition, evidence or statement was
taken, given or made in a case where and at a time when the
accused was not required to be present in person, that the same
was taken, given or madein the presence of the accused’ s counsel
or solicitor and that the accused or the accused’'s counsel or
solicitor had the full opportunity of cross-examining the witness;

the deposition must purport to be signed by the justices before
whom it purports to have been taken.

(4) However, the provisions of this section shall not have effect in any
case in which it is proved that the deposition, or, where the proof required
by subsection (3)(b) is given by means of a certificate, that the certificate
was not in fact signed by the justices or clerk of the court or person acting as
such by whom it purports to have been signed.
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Division 6—Defendant admitting guilt

Procedureif defendant pleads guilty

113.(2) If the defendant, upon being addressed by the justices pursuant to
section 104(2) saysthat he or sheis guilty of the charge the justices, instead
of committing the defendant to be tried, shall order the defendant to be
committed for sentence before some court of competent jurisdiction, and, in
the meantime shall, by their warrant, commit the defendant to gaol to be
there safely kept until the defendant is delivered by due course of law or
granted bail.

(4) If, having regard to the length of time which should elapse before a
court of competent jurisdiction next sits at a place to which the defendant
would in the absence of this subsection be committed for sentence, the
justices are of the opinion—

(@) thatitwould bejust that the defendant should be sentenced for the
offence at some other place before a court of competent
jurisdiction, the justices may, with the prior consent in writing of
the defendant (which consent shall be kept with the depositions of
the witnesses), order the defendant to be committed for sentence
for the offence at such other place before such court;

(b) that, by reason of the expense likely to be incurred in the keeping
or preservation of any exhibit tendered in evidence upon the
examination of witnesses and to be, or proposed to be, tendered
as an exhibit upon the appearance of the defendant for sentence,
the defendant should be sentenced for the offence at some other
place before a court of competent jurisdiction, the justices may
order the defendant to be committed for sentence for the offence
at such other place before such court.

Division 7—Corporation charged with indictable offence

Committal proceedings wher e defendant is a cor por ation

113A.(1) Where a corporation is charged with an indictable offence, it
may appear before the justices by a representative at the time and place
mentioned in the summons issued against it.
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(2) A representative may on behalf of a corporation—
(@) make astatement before the justices in answer to the charge;
(b) enter apleatothe charge;

and any statement so made or plea so entered shall for all purposes be taken
to be a statement made or plea entered by the corporation.

(3) Where a representative appears, any requirement of this Act that
anything shall be done in the presence of the defendant, or shall be read or
said to the defendant, shall be construed as a requirement that that thing shall
be done in the presence of the representative or read or said to the
representative.

(4) Where a representative does not appear—
(8 any requirement referred to in subsection (3) shall not apply; and

(b) the justices may nevertheless, if upon a consideration of all the
evidence adduced upon an examination of witnessesin relation to
the offence they are of the opinion that the evidenceis sufficient to
put the corporation upon its trial for an indictable offence, order
the corporation to be committed to be tried for the offence before
acourt of competent jurisdiction.

(5) Justices may commit a corporation for trial or for sentence
notwithstanding their inability to exercise their powers of committal to gaol
or granting bail following such committal.

(6) Where a representative does not appear and justices order the
corporation to be committed for trial, the clerk of the court at which the
corporation has been so committed shall forthwith give to the corporation a
notice in writing of such committal containing particulars in relation thereto.

(6A) The notice may be given to the corporation by leaving it at or
sending it by post to the registered office of the corporation or to any place
at which it trades or carries on business.

(7) In this section—

“representative” means a person appointed by the corporation to represent
it for the purposes of this section, but a person so appointed is not, by
virtue only of being so appointed, qualified to act on behalf of the
corporation before justices for any other purpose.
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(8) A representative need not be appointed under the sea of the
corporation, and a statement in writing purporting to be signed by a
managing director of the corporation or by any other person (by whatever
name called) having, or being 1 of the persons having, the management of
the affairs of the corporation to the effect that the person named in the
statement has been appointed as the representative of the corporation for the
purposes of this section shall be admissible without further proof as prima
facie evidence that that person has been so appointed.

Division 8—Action on committal for trial

Transmission of undertaking asto bail

121. When an undertaking as to bail has been taken by a person
authorised in that behalf, other than the committing justices and the clerk of
the court at the place where the commitment was ordered, such person shall
forthwith transmit the undertaking to the committing justices, or 1 of them,
or to the clerk aforesaid, who shall transmit it with the depositions in
accordance with the provisions of section 126.

Noticeto witnhess

123.(1) Where justices commit a defendant for trial for an indictable
offence, the clerk of the court at which the defendant has been so committed
shall forthwith give to each witness who has been examined before the
justices and to each maker of a written statement whose statement was
admitted as evidence in accordance with section 110A a notice in the
prescribed form requiring each of them to attend at the court to which the
defendant has been committed and to give evidence at the defendant’ s trial.

(2) A noticereferred to in subsection (1)—

(@) may be served personaly on or sent by post to the person to
whom it is addressed at the person’s address last known to the
clerk of the court;

(b) shall have effect asif it were asummons to the withess issued out
of the court that the witnessis by the notice required to attend.



s 126 98 s128
Justices Act 1886

Transmission of depositions

126.(1) When a defendant is committed to be tried or for sentence the
committing justices shall, as soon as practicable after such committal,
transmit, or cause to be transmitted, all informations, depositions,
statements, undertakings as to bail and copies of notices to witnesses
relating to such committal, in the following manner—

(@ when the committal isto acourt to be held within the northern or
far northern district—to a crown prosecutor stationed in that
district;

(b) inal other cases—to the Attorney-General or director of public
prosecutions.

(2) In this section—

“far northern district” means the far northern district of the Supreme
Court.2

“northern district” means the northern district of the Supreme Court.

Duty of Attorney-General etc.

127. The Attorney-General, director of public prosecutions, and crown
prosecutor shall, respectively, after such transmission and before the day of
trial, have and be subject to the same duties and liabilities in respect of the
said several documents upon a certiorari directed to them respectively, or
upon a rule or order directed to them in lieu of that writ, as the justices
would have had and been subject to upon a certiorari to them if such
documents had not been so transmitted.

Authority of judge

128. The said officers respectively, and any officer prosecuting for them
respectively, shall, at any time after the opening of the court at the sittings or
sessions at which the trial is to be had, or the sentence passed, deliver the
said documents, or any of them, to the proper officer of the court, if and
when the presiding judge so directs.

2  The far northern district is declared under the Supreme Court Act 1995,
section 266A.
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Recommittal in case of error

129.(2) If in any case a defendant is committed to take the defendant’s
trial or for sentence before a court which has not jurisdiction to try the case
or pass sentence upon the defendant, or before which the defendant ought
not to be committed to take the defendant’ strial or for sentence, or thejudge
whereof is by reason of interest or otherwise incapacitated from trying the
case or passing sentence, the committing justices or any other justices may
at any time before the time appointed for holding such court direct the
defendant and the warrant of commitment (if any) to be brought before
them, whether the defendant has been granted bail or not, and may, upon
production of the depositions and without further evidence, cancel the
warrant or commitment, and may commit the defendant afresh to take the
defendant’s trial or for sentence before another and the proper court, and
may, in a proper case, grant the defendant bail or enlarge the defendant’s
bail, if the defendant has been already granted bail, or if the defendant is
brought before the court at the time appointed for holding the same, the
court may, notwithstanding such defect of jurisdiction or incapacity, remand
the defendant to take the defendant’ strial or for sentence before another and
the proper court, and may, in a proper case, grant the defendant bail or
enlarge the defendant’ s bail if the defendant has been aready granted bail.

(2) Where a fresh commitment or remand has been so made, the justices
or any other justices or the court may give fresh notices to the witnesses to
appear and give evidence at the court to which the defendant is so
committed or remanded and for that purpose section 123 shall apply as if
the notices had been given in accordance with that section.

Division 9—Examination of witnesses in another court district

Examination by justicesfor an offence committed in another
Magistrates Court district

132. When a person is charged before justices with an indictable offence
alleged to have been committed in aplace situated el sewhere than within the
Magistrates Courts district within which the justices are then sitting but
within the jurisdiction of the Supreme Court the justices shall receive such
evidence in proof of the charge as shall be produced before them and if, in
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their opinion, such evidence is sufficient on which to commit the defendant
to betried, or for sentence, for any indictable offence the justices may—

(8 commit the defendant to be tried, or for sentence, as the case may
require, for the indictable offence established by such evidencein
the opinion of the justices and shall commit the defendant to gaol
or grant the defendant bail and give to each witness the notice
prescribed by section 123 to be given; or

(b) proceed in accordance with the provisions of section 133.

Remand to another place

133.(2) If, in any such case asis referred to in section 132, the evidence
Is not, in the opinion of the justices, sufficient on which to commit the
defendant to be tried, or for sentence, for any indictable offence or, if the
justices elect to proceed in accordance with the provisions of this section
notwithstanding the sufficiency of the evidence, the justices—

(8 may adjourn the hearing to the place where the offenceis alleged
to have been committed or where any of the witnesses to be
examined are, or to a place convenient to any such place; and

(b) shall order that each witness be given the notice prescribed by
section 123 with such adaptations as are necessary.

(1A) Section 123 shall apply and extend to notices given to witnesses
pursuant to subsection (1) asif they were notices given under that section.

(2) When justices have adjourned a hearing pursuant to the provisions of
this section they may—

(@ by warrant order the defendant to be taken before justices at the
place to which the hearing has been adjourned; or

(b) grant the defendant bail.

(3) When awarrant isissued pursuant to subsection (2), the justices shall
deliver the complaint, or a copy thereof and every deposition, statement,
undertaking as to bail taken and notice to witness given in relation to the
proceeding to the police officer who first has custody of the warrant to be
delivered by the police officer or any other police officer to the justices
before whom the hearing is resumed at the place to which the hearing has
been adjourned.
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(4) When the defendant is granted bail pursuant to subsection (2), the
justices shall deliver the complaint, or acopy thereof, and every deposition,
statement, undertaking as to bail taken and notice to witness given in relation
to the proceedingsto the clerk of the court at the place where they conducted
the examination of witnessesin relation to an indictabl e offence to be by the
clerk of the court transmitted by post to the justices before whom the
hearing is to be resumed at the place to which the hearing has been
adjourned.

Effect of depositions, undertakings as to bail and notices to witnesses
taken, given or ordered to be given elsewherethan at place of
committal

134.(1) Every deposition, undertaking as to bail and notice to witness
delivered to justices in accordance with section 133 shall be deemed to have
been taken, given or ordered to have been given in the case as if they had
been taken, given or ordered to have been given by or before the justices
who commit the defendant to be tried or for sentence or pursuant to their
order and shall, together with such depositions, undertakings as to bail and
notices to witnesses as are taken, given or ordered to be given in the matter
of the charge against the defendant by or before such last mentioned justices
or pursuant to their order, be transmitted to the proper officer at the time and
in the manner provided by this Act where the defendant is committed for
trial or for sentence on a charge of an indictable offence.

(2) Notwithstanding subsection (1), if such lastmentioned justices are of
opinion that the evidence is not sufficient on which to commit the defendant
to be tried or for sentence and order that the defendant be discharged as to
the charge the subject matter of the examination, then every undertaking as
to bail and notice to witness so taken or given and delivered shall be of no
force or effect.
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PART 6—PROCEEDINGSIN CASE OF SIMPLE
OFFENCES AND BREACHES OF DUTY

Division 1—Venue

Where summary casesto be heard

139.(1) Subject to the provisions of any other Act in that behalf, a
complaint of a simple offence or breach of duty shall be heard and
determined—

(@) at a place appointed for holding Magistrates Courts within the
district within which the offence or breach of duty was
committed; or

(b) at a place appointed for holding Magistrates Courts within the
district within 35 km of the boundary of which the offence or
breach of duty was committed; or

(c) where the offence or breach of duty has occurred in or on or in
relation to any vehicle or a vessel (other than an aircraft) in the
course of ajourney and the evidence to be adduced on behalf of
the complainant does not disclose with certainty in which district
the offence or breach of duty has occurred—at a place appointed
for holding Magistrates Courts within any of the districts through
which, or any part of which, such vehicle or vessel has passed in
the course of such journey; or

(d) wherethe offence or breach has occurred in or on or in relation to
an aircraft in the course of a flight which commenced and is
scheduled to terminate within Queensland and the evidence to be
adduced on behalf of the complainant does not disclose with
certainty over which district the offence or breach occurred—at a
place appointed for holding M agistrates Courts within any district
over which, or any part of which, such aircraft has passed in the
course of such flight.

(2) Where acomplaint for a simple offence or breach of duty is before a
Magistrates Court at any place at which that complaint may lawfully be
heard and determined and it appears to the court, either of its own motion or
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upon the submission of the complainant or defendant made in writing to or
by appearance before the court, that the hearing would more conveniently
take place at another place in Queensland, the court may, before any
evidence is adduced, adjourn the hearing to such other place and to atimeto
be then stated or to be determined as hereinbefore in this Act provided.

(2A) The resumed hearing may proceed and the complaint may be heard
and determined before aMagistrates Court at such other place constituted in
accordance with this Act by such justices as may then be there.

(2B) Where a complaint for a ssimple offence or breach of duty is partly
heard before a Magistrates Court at any place at which that complaint may
lawfully be heard and determined, the court may adjourn the hearing to such
other place in Queensland as shall be consented to by the complainant and
the defendant and to such time as it thinks fit.

(2C) The hearing of the complaint may continue and the complaint
determined before a Magistrates Court at such other place constituted in
accordance with this Act.

(2D) The court, on adjourning the hearing as aforesaid, may commit the
defendant in the meantime or grant the defendant bail.

(2E) Upon such adjournment, the defendant and every witness
summoned to give evidence and who has not been discharged by the court
from further attendance, shall be bound to attend at such time and place
accordingly.

(2F) Upon an adjournment under this subsection the clerk of the court at
the place where such adjournment was ordered shall forthwith transmit by
post to the clerk of the court at the place whence the hearing has been
adjourned the complaint, the summons issued thereon and all other
documents relevant to the complaint which the clerk of the court hasin the
clerk’s possession.

(3) When a defendant fails to appear to answer a complaint for asimple
offence or breach of duty and a warrant is issued for the purpose of
apprehending the defendant and bringing the defendant before the court, the
matter may, with the defendant’ s consent, be dealt with before aMagistrates
Court at a place within the district in which the defendant is apprehended
under the warrant.
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Adjournment to different place

140.(1) When 2 or more places are appointed for holding Magistrates
Courtsin adistrict, and in any other case in which a complaint of asimple
offence or breach of duty may lawfully be heard and determined at any 1 of
2 or more places then, if, at the hearing of the complaint at 1 of such places,
it appears to the justices, either of their own motion or upon the submission
of the complainant or defendant made in writing to or by appearance before
the justices, that the hearing would more conveniently take place or the
decision be more conveniently given at another of such places, the justices
may adjourn the hearing or, as the case may require, the giving of the
decision to such other place, and may commit the defendant in the
meantime or grant the defendant bail.

(1A) Upon such adjournment, the defendant and, in the case of an
adjournment of the hearing, every witness summoned to give evidence and
who has not been discharged by the court from further attendance, shall be
bound to attend at such time and place accordingly.

(2) Where 2 or more places are appointed for holding Magistrates Courts
inadistrict and the clerk of the court at 1 such place receives anotification in
writing purporting to be given by a defendant or by a solicitor acting on the
defendant’ s behalf that the defendant wishes to plead guilty in respect of a
complaint of asimple offence or breach of duty appointed by the summons
to be heard at that place without appearing before the court and the defendant
does not appear at the time and place appointed for the hearing or adjourned
hearing of the complaint, that clerk of the court, if the clerk of the court
considers that the hearing of the complaint would more conveniently take
place at another place for holding a court in that district, shall refer the matter
to justices constituting a court in that district, and the justices may proceed to
hear and determine the case in another such place in the district in the
absence of the defendant in like manner asif the defendant had appeared and
pleaded guilty.

(2A) The clerk of the court receiving the notification in the first instance
shall, on the decision being made by justices and communicated to the clerk
of the court to hear and determine the case at another place in the district,
forthwith transmit such notification together with the complaint, the
summons issued thereon and all other documents relevant to the complaint
that the clerk of the court has in his or her possession to the clerk of the
court at such other place.
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(2B) Sections 142 and 146A apply subject to subsections (2) and (2A) in
a case to which the subsections apply.

(3) Where 2 or more places are appointed for holding Magistrates Courts
in a district and a defendant does not appear at 1 such place at the time
appointed by the summons for appearance there for the hearing and
determining of a complaint of a simple offence or breach of duty, the
hearings there may be adjourned pursuant to this Act and thereafter justices
may proceed ex parte to hear and determine the case at another place in the
district appointed for holding a court as fully and effectually asif they were
hearing and determining the case at the first mentioned place in the first
Instance.

(4) Where the defendant has not so appeared at the firstmentioned place
at the time appointed, the justices may proceed ex parte as af oresaid without
any further notification to the defendant.

(5) Theclerk of the court at the firstmentioned place shall, onthe decision
being made by justices and communicated to the clerk of the court to hear
and determine the case at another place in the district, forthwith transmit the
complaint, the summons issued thereon and all other documents relevant to
the complaint that the clerk of the court has in his or her possession to the
clerk of the court at the other place in the district where the case is to be
heard and determined, and any witness summoned to give evidence and
who has not been discharged by the court from further attendance shall be
bound to attend at such other place at the time appointed accordingly.

(6) Section 142 applies subject to this section and section 142(6) applies
asif ahearing and determination ex parte under this subsection is a hearing
and determination ex parte under section 142(1)(a).

Division 2—Default by complainant or defendant

Dismissal or adjournment in absence of complainant

141. If upon the day and at the place appointed by the summons for
hearing and determining a complaint of a simple offence or breach of duty
the defendant attends voluntarily in obedience to the summons, or is
brought before the justices by virtue of a warrant, and the complainant
(having had notice of such day and place) does not appear personally or by
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counsel, or solicitor, the justices shall dismiss the complaint, unless for
some reason they think proper to adjourn the hearing of the same to some
other day, in which case they may adjourn the hearing accordingly, upon
such terms as they think fit, and may commit the defendant in the meantime
or may grant the defendant bail.

Proceedingsin absence of defendant

142.(1) If at the time and place so appointed the defendant does not
appear when called, and proof is made to the justices upon oath, or by
deposition made in the way hereinbefore prescribed, of due service of the
summons upon the defendant a reasonable time before the time appointed
for the defendant’ s appearance the justices may—

() proceed ex parte to hear and determine the case as fully and
effectually to al intents and purposes as if the defendant had
personally appeared before them in obedience to the said
summons; or

(b) upon oath being made before them substantiating the matter of the
complaint to their satisfaction, issue their warrant to apprehend the
defendant and to bring the defendant before justices to answer the
complaint and to be further dealt with according to law; or

(c) upon the written plea of guilty of the defendant and upon being
satisfied that the requirements of section 146A have been
complied with in al respects, proceed as prescribed by that
section; or

(d) because of the absence of any witness or any other reasonable
cause, adjourn the hearing to atime and place to be then stated or
to be determined as hereinbefore in this Act provided before a
court constituted in accordance with this Act by such justices as
may then be present.

(2) When the justices proceed as prescribed by subsection (1)(a@) or ()
they shall not—

() order that the defendant be disqualified either absolutely or for any
period from holding or obtaining any licence, registration,
certificate, permit or other authority under any Act or order that
any licence, registration, certificate, permit or other authority held
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by the defendant under any Act be cancelled or suspended; or

(b) order that the defendant be imprisoned (not being imprisonment
in default of payment of any penalty, compensation, sum of
money or costs adjudged to be paid by the decision of the
justices);

unless the justices have first adjourned or further adjourned the hearing of
the complaint to a time and place appointed by the justices to enable the
defendant to appear for the purpose of making submissions on the question

of such disqualification, cancellation or suspension or penalty, as the case
may be.

(3) The clerk of the court shall forthwith after any adjournment under
subsection (2) give notice in writing to the defendant informing the
defendant of —

(a) thetime and place to which the hearing is adjourned; and
(b) the purpose of the adjournment; and
(c) thedefendant’sright to be heard at the adjourned hearing.

(3A) Such notice may be given by service thereof upon the defendant
personally or by post at the address of the defendant last known to the clerk
of the court.

(4) If at any time and place to which the hearing is adjourned pursuant to
subsection (2)—

(@) the defendant does not appear; and

(b) itisproved that the notice in writing prescribed by subsection (3)
was given to the defendant areasonabl e time before the adjourned
hearing;

the justices then present may proceed as prescribed by subsection (1)(a) or
(c) asif subsection (2) had not been enacted.

(5) A document purporting to be aduplicate original or acopy of anotice
given to the defendant under this section and endorsed with a certificate
purporting to be signed by the person by whom the document was served
upon the defendant personally or, where the document was served by post,
by the clerk of the court to the effect that—

(@ thedocument isaduplicate original or copy of the notice given to
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the defendant named therein; and

(b) the document was served upon the defendant personally, or, as
the case may be, was posted to the address appearing therein
which was the address of the defendant last known to the clerk;
and

(c) where the document was served by post—in the ordinary course
of post the notice would be delivered on the date specified in such
endorsement;

shall be evidence that the notice was given to the defendant named therein
according to the certificate so endorsed and, where the document was served
by post, that the address appearing therein is the address of the defendant
last known to the clerk.

(6) Where acase is, at any place, heard and determined ex parte under
subsection (1)(a), any Magistrates Court at that place, upon application
made in that behalf by the clerk of the court or the complainant or by the
defendant or on the defendant’s behalf by counsel or solicitor within
28 days after such determination, may, for such reason as it thinks proper,
grant a rehearing of the complaint upon such terms and subject to the
payment of such costs asit thinksfit.

(7) When arehearing is granted—

(a) the conviction or order made upon the first hearing shall, subject
to the provisions of subsection (8), forthwith cease to have effect;

(b) the court may proceed with the rehearing forthwith or may set
down the rehearing for alater date;

(c) on such rehearing, the court shall have the same powers and shall
follow the same procedures as if the rehearing were an original
hearing.

(8) If the clerk of the court, the complainant or the defendant, as the case
may be, does not appear at the time and place for which the rehearing is set
down, the court may, if it thinks fit, without rehearing the case, direct that
the original conviction or order be restored when it shall be restored to effect
accordingly and shall be deemed to be of effect on and from the date it was
first pronounced.
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Permissible procedurein absence of defendant in certain cases

142A..(1) Notwithstanding the provisions of this Act or any other Act it
shall be lawful to adopt in respect of a complaint of a simple offence or
breach of duty made by a public officer or a police officer the procedure
prescribed by this section.

(2) Every step or proceeding to be taken in carrying out such procedure
and the making of any order in the course thereof shall be subject to the
provisions of this Act (other than of this section) and the provisions of the
Decentralisation of Magistrates Courts Act 1965 except so far as the
provisions of this section are inconsistent with the other provisions of this
Act or, asthe case may be, the provisions of that Act.

(4) Where—

(@ acomplaint of a ssimple offence or breach of duty is made by a
public officer or apolice officer; and

(b) asummons issued upon the complaint is served at least 14 days
before the date on which the defendant is required by such
summons to appear or a notice of adjournment is given to the
defendant a reasonable time before the date fixed for the hearing
of the complaint if the hearing is adjourned; and

(c) the defendant does not appear at the time and place fixed for the
hearing of the complaint;

the court before which the complaint comes for hearing, whether on the
return date or an adjourned date, may, if it is satisfied that the facts as
alleged in or annexed to or served with the complaint or summons
according to law constitute such a simple offence or breach of duty and that
reasonably sufficient particulars thereof are set out in or annexed to or
served with the complaint or summons as aforesaid, deal with and
determine the matter of the complaint as fully and effectually to all intents
and purposes as if the said facts and particulars had been established by
evidence under oath before it and as if the defendant had personally
appeared before it in obedience to the said summons.

(5) In dedling with and determining a complaint pursuant to
subsection (4) the court may take into account any information considered
by it to be relevant brought to its notice by or on behalf of the complainant
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or defendant in relation to the circumstances of the matter of the complaint
and the imposition of a penalty.

(6) If in respect of a proceeding under subsection (4) the court considers
that—

(@) the defendant should be imprisoned otherwise than by way of
default; or

(b) any licence, registration, certificate, permit or other authority held
by the defendant under any Act should be cancelled or suspended;
or

(c) the defendant should be disqualified from holding or obtaining
any licence, registration, certificate, permit or other authority
under any Act;

it shall not deal further with the complaint in such proceeding unless it has
first adjourned or further adjourned the hearing of the complaint to a time
and place appointed by it to enable the defendant to appear for the purpose
of making submissions on the question of such penalty, disqualification,
cancellation or suspension, as the case may be.

(7) The clerk of the court shall forthwith after any adjournment of a
hearing under this section give notice in writing to the defendant informing
the defendant of—

(&) thetime and place to which the hearing is adjourned; and
(b) the purpose of the adjournment; and
(c) thedefendant’ sright to be heard at the adjourned hearing.

(7A) Such notice may be given by service thereof upon the defendant
personally or by post at the address of the defendant last known to the clerk
of the court.

(8) If at any time and place to which a hearing is adjourned under this
section—

(@) the defendant does not appear; and

(b) itisproved that the notice in writing prescribed by subsection (7)
was given to the defendant a reasonabl e time before the adjourned
hearing;
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the court may proceed as prescribed by subsection (4) and, if the hearing is
adjourned pursuant to subsection (6), may proceed as prescribed by
subsection (4) asif subsection (6) had not been enacted.

(9) A document purporting to be aduplicate original or a copy of anotice
given to the defendant under this section and endorsed with a certificate
purporting to be signed by the person by whom the document was served
upon the defendant personally or, where the document was served by post,
by the clerk of the court to the effect that—

(@ thedocument isaduplicate original or copy of the notice given to
the defendant named therein; and

(b) the document was served upon the defendant personally or, asthe
case may be, was posted to the address appearing therein which
was the address of the defendant last known to the clerk; and

(c) wherethe document was served by post, in the ordinary course of
post the notice would be delivered on the date specified in such
endorsement;

shall be evidence that the notice was given to the defendant named therein
according to the certificate so endorsed and, where the document was served
by post, that the address appearing therein is the address of the defendant
last known to the clerk.

(10) The clerk of the court shall forthwith upon the determination of the
matter of a complaint pursuant to this section send by post to the defendant
at the defendant’ s address last known to the clerk an advice of the minute or
memorandum of the conviction or order made and signed under
section 150.

(10A) The advice shall set forth a statement to the effect of the provisions
of subsections (11) to (12B).

(11) A warrant of commitment or execution shall not issue until after the
expiration of 28 days from the date of the conviction or order.

(12) Upon the determination of the matter of a complaint in accordance
with the provisions of this section, the court at the place of determination,
upon application made in that behalf by the clerk of the court or the
complainant or by the defendant or on the defendant’ s behalf by counsel or
solicitor within 28 days after such determination may, for such reason as it
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thinks proper, grant a rehearing of the complaint upon such terms and
subject to the payment of such costs as it thinks fit.

(12A) When arehearing is granted—

(@) the conviction or order made in the first instance shall, subject to
subsection (12B), forthwith cease to have effect;

(b) the court may proceed with the rehearing forthwith or may set
down the rehearing for alater date;

(c) on such rehearing, the court shall have and may exercise all the
powers and procedures that it has in the case of an origind
hearing.

(12B) If the clerk of the court, the complainant or the defendant, as the
case may be, does not appear at the time and place for which the rehearing is
set down, the court may, if it thinks fit, without rehearing the case, direct
that the original conviction or order be restored whereupon it shall be
restored to have effect accordingly and shall be deemed to be of effect on
and from the date it was first pronounced.

(13) The jurisdiction of the court under this section other than with
respect to an adjournment may be exercised only by a stipendiary
magistrate.

(14) For the purposes of this section, a complaint that purports to have
been laid by a public officer or by a police officer, shall, until the contrary is
proved, be presumed to have been so laid.

(15) In this section—
“public officer” does not include—
(@ an officer of the public service of the Commonwealth; or

(b) an officer or employee of a statutory body that represents the
Crown in right of the Commonwealth.

Or justices may adjourn the case

143.(1) When the justices upon the non-appearance of the defendant
issue their warrant, they shall adjourn the hearing of the complaint until the
defendant is apprehended, and if the defendant is afterwards apprehended
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under such warrant, the defendant shall be detained in safe custody and shall
be brought, as soon as practicable, before a court to be dealt with according
to law.

(2) The complainant shall be given reasonable notice of the time and
place at which the defendant will be brought before such court.

Division 3—Hearing

Both parties appearing

144. If both parties appear either personally or by counsel or solicitor,
then the justices may proceed to hear and determine the complaint.

Defendant to be asked to plead

145.(1) When the defendant is present at the hearing the substance of the
complaint shall be stated to the defendant and the defendant shall be asked
how he or she pleads.

(2) If the defendant pleads guilty, the Magistrates Court shall convict the
defendant or make an order against the defendant or deal with the defendant
in any other manner authorised by law.

Wher e defendant pleads not guilty
146.(1) If the defendant pleads not guilty then the court may—

() proceed to hear the complainant and the complainant’ s witnesses,
and the defendant and the defendant’s witnesses, and the
complainant and such witnesses as the complainant may examine
in reply if the defendant has given evidence other than as to the
defendant’ s general character and, upon consideration of al the
evidence adduced, determine the matter and shall convict the
defendant or make an order against the defendant or dismiss the
complaint as justice may require; or

(b) upon good reason appearing therefor, before any evidence is
adduced, adjourn the hearing.
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(2) A hearing may be adjourned pursuant to subsection (1) from time to
time provided no evidence has been adduced before any court in respect of
the complaint.

(3 When a hearing is adjourned pursuant to subsection (1) the
provisions of section 88 shall, with all necessary adaptations, apply thereto.

(4) The hearing so adjourned may proceed at the time and place to which
it isadjourned before a court constituted in accordance with this Act by such
justices as may then be present, notwithstanding that the defendant has
pleaded to the complaint.

Proceeding at the hearing on defendant’s confession in absentia

146A.(1) This section applies if a summons has been issued requiring a
person to appear before a Magistrates Court or justices to answer a
complaint, other than a complaint of—

(@) an offencethat isalso triable on indictment; or

(b) an offence for which the defendant is liable to be sentenced to
imprisonment for aterm of more than 1 year; or

(c) an offence prescribed by regulation for the purposes of this
paragraph; or
(d) an offence in relation to which another Act requires the court or

justices to proceed in a way different from that provided by this
section.

(2) Where the clerk of the court receives a notification in writing
purporting to be given by the defendant or by a solicitor acting on the
defendant’s behalf that the defendant wishes to plead guilty without
appearing before the court and the defendant does not appear at thetime and
place appointed for the hearing or adjourned hearing of the complaint,
then—

(@) the justices may proceed to hear and determine the case in the
absence of the defendant in like manner as if the defendant had
appeared and pleaded guilty; or

(b) if the justices decide not to proceed as aforesaid, they shall
adjourn or further adjourn the hearing for the purpose of dealing
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with the complaint as if the notification aforesaid had not been
given.

(2A) However—

(a) if at any time before the hearing the clerk of the court receives an
intimation in writing purporting to be given by or on behalf of the
defendant that the defendant wishes to withdraw the notification
aforesaid, the justices shall deal with the complaint as if this
section had not been passed;

(b) before accepting the pleaof guilty and convicting the defendant in
the defendant’s absence under subsection (2), the justices shall
cause the aforesaid notification, including any submission
received with the notification which the defendant wishes to be
brought to the attention of the justices with aview to mitigation of
penalty, to be read out before the court and shall require a
statement with respect to the facts relating to the offence to be
made by or on behalf of the complainant.

(3) Section 142(1)(b) shall not apply to an adjournment by reason of the
requirements of subsection (2)(b).

(3A) Inrelation to such an adjournment, the adjourned hearing shall not
be resumed at the appointed time and place unless the justices are satisfied
that the defendant has had adequate notice thereof.

(3B) The defendant shall be deemed to have had adequate notice of the
adjourned hearing if notice thereof has been given to the defendant as a
notice of adjournment may be given for the purposes of section 142 under
subsection (3) of that section, and subsections (3) and (5) of that section
shall, with and subject to all necessary adaptations, apply accordingly.

(4) Where justices convict a person in the person’s absence under
subsection (2) for an offence upon conviction wherefore the justices may,
whether or not they impose a penalty, order the defendant to pay any fee,
charge or other sum of money whatsoever to any person or authority,
then—

(@) upon proof to the satisfaction of the justices, on oath or in the
prescribed manner, that there has been served upon the defendant
with the summons, or a reasonabl e time before the time appointed
for the appearance of the defendant, a notice informing the



s 146B 116 s 146B
Justices Act 1886

defendant that if the defendant is convicted of the offence referred
to in the summons application will be made to the court to order
the defendant to pay the amount stated in the notice of such fee,
charge or other sum of money; and

(b) upon being satisfied that the amount or any part of the amount
stated in such notice, should have been, but has not been, paid by
the defendant to such person or authority in respect of such fee,
charge or other sum of money;

the justices may, in addition to the penalty (if any) imposed for the offence,
order the defendant to pay such unpaid amount or part.

(5) A person who serves a notice referred to in subsection (4) may serve
such notice in the same manner as is provided for the service of a summons
by this Act and may attend before any justice having jurisdiction in the State
or part of the State or part of the Commonwealth in which such notice was
served, and depose, on oath and in writing endorsed on the notice, to the
service thereof.

(6) Such deposition shall upon production to the justices by whom the
caseis heard and determined be sufficient proof of the service of the notice
on the defendant.

Payment to clerk of the court of money recoverablein a summary way

146B.(1) Any person summoned under this Act to answer a complaint
that the person has failed to pay a sum of money alegedly payable by the
person under any Act and recoverable, whether with or without the addition
of afurther sum by way of penalty, by complaint in a summary way under
this Act, may pay to aclerk of the court a sum of money in answer to such
complaint together with the costsincurred by the complainant up to thetime
of payment.

(2) Notice of the payment to a clerk of the court shall be communicated
by the defendant to the complainant by post or by causing it to be delivered
at the complainant’ s usual or last known place of residence or business, and
such sum of money shall be paid to the complainant, but if the complainant
elects to proceed, and does not recover a further sum (including an
additional sum (if any) by way of penalty) in the proceedingsthan is paid to
a clerk of the court, the complainant shall pay to the defendant the costs
incurred by the defendant in the proceedings after the payment, and an order
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shall thereupon be made by the justices for the payment of the costs by the
complainant.

(3) Where the defendant is desirous of paying money to a clerk of the
court it shall, together with court fees and the solicitor’s costs—

(@ inthe case of asummons served not less than 7 clear days before
the return day thereof—be paid 4 clear days before such return
day; or

(b) inthe case of a summons served less than 7 clear days before the
return day thereof—be paid before such return day.

(4) Solicitor’s costs payableto aclerk of the court under this section shall
be according to the scale prescribed by regulations made under this Act and,
in so far as not so prescribed, shall be according to the scale prescribed by
the Magistrates Courts Rules.

(5) However, at any time before the return day the defendant may pay
money into court with such costs as aforesaid and give notice thereof to the
complainant and where money is so paid in less than 4 clear days before the
return day in the case of a summons served not less than 7 days before the
return day it shall be lawful for the court to order the defendant to pay such
costs as the complainant shall have reasonably incurred in preparing for
hearing before the notice of such payment was received by the complainant.

Justices may proceed to hearing in absence of both or either of the
parties

147. If at the time or place to which a hearing or further hearing is
adjourned, either or both of the parties does not or do not appear personally
or by counsel or solicitor, the justices then present may proceed to such
hearing or further hearing as if such party or parties were present, or if the
complainant does not appear the justices may dismiss the complaint with or
without costs.

Power of justicesto reopen proceedings and rectify orders

147A.(1) This section does not apply to an error in a sentence, or to an
error consisting of a failure to impose a sentence, for which a court may
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reopen a proceeding under the Penalties and Sentences Act 1988,
section 188.

(2) Where justices record a conviction or make an order that is based on
or contains an error of fact, those justices or any other justices may, on the
application of a party to the proceedings or a clerk of the court reopen the
proceedings and after giving the parties an opportunity of being heard, set
aside the conviction or vacate or vary the order in either case to conform
with the facts.

(3) The powers conferred by subsection (2) include power to set aside a
conviction or vacate or vary an order where the justices are satisfied that—

(@) the conviction or order has been recorded or made against the
wrong person;

(b) the summons issued upon the complaint originating the
proceedings that resulted in the conviction or order did not come
to the knowledge of the defendant;

(c) thedefendant in the proceedings that resulted in the conviction or
order has been previously convicted of the offence the subject of
the complaint originating those proceedings; or

(d) the conviction or order recorded or made against the person was
incorrectly ordered or made because of someone' s deceit.

(4) The justices may, upon the hearing of an application pursuant to this
section, take evidence orally or by affidavit.

(5) An application pursuant to subsection (2) shall be made within
28 days after the date of the conviction or order or such further time as the
justices allow upon application made at any time in that behalf.

Conduct of summary proceedingsregulated

148. The practice before justices upon the hearing of a complaint of a
simple offence or breach of duty shall, in respect of the examination and
cross-examination of witnesses and the right of addressing the justices upon
the casein reply or otherwise, be in accordance as nearly as may be with the
practice for the time being of the Supreme Court upon the trial of an issue of
factinan action at law.
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Division 4—Dismissal

Dismissal of complaint

149. If the justices dismiss a complaint, they may, if required so to do,
and if they think fit, make an order of dismissal, and give the defendant a
certificate thereof, which certificate shall upon production and without
further proof be a bar to any subsequent complaint for the same matter
against the same person.

Minute of decision to be made and advice ther eof sent by post

150.(1) When justices convict or make an order, a minute or
memorandum of the conviction or order shall be made and signed by them
and where neither the person convicted or against whom the order was
made nor the person’s counsel, solicitor or agent was present when the
conviction was pronounced or the order made, an advice thereof signed by
the clerk of the court by which the conviction was pronounced or the order
made shall be sent by post to the person convicted or against whom the
order was made at the person’ s address last known to that clerk.

(2) A minute or memorandum made pursuant to this section shall not
form part of the warrant of commitment or execution.

(3) In a case provided for by this section a warrant of commitment or
execution shall not issue until after the expiration of 28 days from the date
of the conviction or order, unless the adjudicating justices otherwise direct.

Division 5—Convictions and orders

Formal convictionsand orders

151. The conviction or order shall afterwards, if required, be drawn up by
the justices in proper form, and they shall cause the same to be lodged with
the clerk of the court, to be by the clerk of the court filed among the records
of the court.



s152 120 s154
Justices Act 1886

Formal record of conviction not necessary, except for special purposes

152. Provided that it shall not be necessary for justices formally to draw
up aconviction or order or any other record of adecision, unlessthe sameis
demanded by aparty to the proceedings for the purpose of an appeal against
the decision, or is required for the purpose of a return to a writ of habeas
corpus or other writ from the Supreme Court.

No certiorari order

153. No conviction shall be quashed for want of form or be removed by
certiorari order (within the meaning of the Judicial Review Act 1991) or
otherwise into the Supreme Court, and no warrant of commitment on a
conviction shall be held void by reason of any formal defect therein,
provided it istherein alleged that the party has been duly convicted and there
isagood and valid conviction to sustain it.

Division 6—Supply of copies of record

Copiesof record

154.(1) When in any proceeding before justices an order is made, or the
justices commit the defendant to be tried or for sentence, or discharge the
defendant, the person having custody of the record of the proceeding shall
upon—

(@) the application in writing of any person who, in the person’s
opinion, has asufficient interest in the proceeding or in securing a
copy of the record thereof or of the part of such record applied
for; and

(b) payment of the amount of the prescribed feg;

subject to this section, supply to the applicant a copy of the complaint
relevant to the proceeding, the depositions taken therein, any order made
therein (including an order for the committal or discharge of the defendant),
any documentary exhibit therein other than a photograph, or, as the case
may require, acopy of such of them as the applicant appliesfor.

(2) Save where the application is made by or on behalf of a person who
feels aggrieved by a conviction or order of any justice or justices in
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connection with the institution of an appeal against that conviction or order,
or where the Minister otherwise determines, a person shall not be entitled
under this section to a copy of—

(@) any part of the record of a proceeding in the Childrens Court; or

(b) any part of the record of a proceeding which has been made
whilst persons have been excluded from the court, room or place
wherein the proceeding was conducted by order of justices under
section 70 or 71.

(3) The provisions of this section shall not be construed to prejudice the
provisions of the Criminal Code, sections 705 and 706.

Division 8—Costs

Costs on conviction or order

157. In all cases of summary convictions and orders including such a
conviction for an indictable offence, the justices making the same may, in
their discretion, order by the conviction or order that the defendant shall pay
to the complainant such costs as to them seem just and reasonable.

Costs on dismissal

158.(1) When justices instead of convicting or making an order dismiss
the complaint, they may by their order of dismissal order that the
complainant shall pay to the defendant such costs as to them seem just and
reasonable.

(2) When a complaint is before a Magistrates Court which the court has
not jurisdiction to hear and determine the court shall order the complaint to
be struck out for want of jurisdiction and may order that the complainant
pay to the defendant such costs as to the court seem just and reasonable.

Exercise of discretion in relation to an award of costs

158A.(1) Despite section 158(1), justices who dismiss a complaint may
make an order for costsin favour of adefendant against a complainant who
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Isapolice officer or public officer only if the justices are satisfied that it is
proper that the order for costs should be made.

(2) In deciding whether it is proper to make the order for costs, the
justices must take into account all relevant circumstances, including, for
example—

(@

(b)

(©

(d)

(€)

(f)

(9)
(h)

whether the proceeding was brought and continued in good faith;
and

whether there was afailure to take appropriate steps to investigate
a matter coming to, or within, the knowledge of a person
responsible for bringing or continuing the proceeding; and

whether the investigation into the offence was conducted in an
appropriate way; and

whether the order of dismissal was made on technical grounds
and not on afinding that there was insufficient evidence to convict
or make an order against the defendant; and

whether the defendant brought suspicion on himself or herself by
conduct engaged in after the events constituting the commission
of the offence; and

whether the defendant unreasonably declined an opportunity
before acharge was laid—

(i) toexplainthe defendant’s version of the events; or
(ii) to produce evidence likely to exonerate the defendant;

and the explanation or evidence could have avoided a prosecution;
and

whether the defendant conducted the defence in a way that
prolonged the proceeding unreasonably; and

whether the defendant was acquitted on acharge, but convicted on
another.

(3) If an order for costs under section 158 is made against a complainant
who is a police officer or public officer (within the meaning of this
subsection), the clerk of the court is to give to the defendant a certificate
signed by the clerk showing the amount of costs awarded.
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(4) Subject to subsection (5), the defendant is entitled to be paid by the
State the amount shown in the certificate within 2 months after payment is
claimed.

(5) If an appeal against an order for costs is made under section 222—

(@) payment of the amount shown in the certificate is stayed until the
appeal is decided; and

(b) payment is to be made of the amount (if any) ordered or
confirmed by further order made on the appeal.

(6) In subsection (3)—
“public officer” does not include—

(@ an officer or employee of the public service of the
Commonwealth; or

(b) an officer or employee of a statutory body that represents the
Crown in right of the Commonwealth; or

(c) anofficer or employee of alocal government.

The sum allowed for coststo be specified in the conviction or order

159. The sum so alowed for costs shall in all cases be specified in the
conviction or order or order of dismissal, or order striking out a complaint
for want of jurisdiction.

Costs how recover able

160. The sum alowed for costs in a conviction or order by which a
penalty or sum of money is adjudged to be paid shall be recoverable in the
same manner and under the same warrants as the penalty or sum of money
adjudged to be paid by the conviction or order isrecoverable.

Division 9—Enforcement of decisions

M ode of enforcement where no express provision made

161. When any decision adjudges or requires the payment of a penalty or
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compensation or sum of money or costs and when the Act by virtue of
which such decision is made does not expressly provide—

(@) that the amount of such penalty or compensation or sum of
money or costs is to be levied by distress and sale of the goods
and chattels of the person liable to make such payment, or by
execution; or

(b) that such person in default of payment of such penalty or
compensation or sum of money or costs either immediately or
within a time to be fixed by the adjudicating justices is to be
imprisoned for any period not exceeding the period stated in such
Act;

then the adjudicating justices shal in their discretion either direct that the
amount of such penalty or compensation or sum of money or costs shall be
recoverable by execution against the goods and chattels of the person liable
to make such payment or in the alternative direct that in default of payment
of such penaty or compensation or sum of money or costs either
immediately or within a time to be fixed by them such person shall be
imprisoned for any period not exceeding the period prescribed by the
Penalties and Sentences Act 1992.

M ode of levying penalties, moneys or costs

161A. When the adjudicating justices in their discretion direct that the
amount of the penalty or compensation or sum of money or costs adjudged
or required to be paid under adecision shall be recoverable by execution and
also when the Act by virtue of which a decision adjudging or requiring the
payment of a penalty or compensation or sum of money or costs is made
expressly provides that the amount of such penalty or compensation or sum
of money or costsisto be levied by distress or execution, then the amount
of such penalty or compensation or sum of money or costs shall be
recoverable by execution against the goods and chattels of the person liable
to make such payment and a warrant of execution may be issued for the
purpose of levying the same.

Power to detain until return of warrant

162. When ajustice issues a warrant of execution the justice may suffer



s 163 125 s 163A
Justices Act 1886

the person against whom such warrant of execution isissued to go at large,
or the justice may verbally or by writing order such person to be kept and
detained in safe custody until return is made to the warrant of execution,
unless such person gives sufficient security by recognisance or otherwise to
the satisfaction of the justice for the person’s appearance at the time and
place appointed for the return of the warrant of execution.

Commitment in default of execution

163. In any case in which awarrant of execution may beissued under the
provisions hereinbefore contained, if at the time and place appointed for the
return of the warrant the officer who has the execution of the same, returns
that the officer could find no goods or chattels, or no sufficient goods or
chattels, whereon the officer could levy the sum therein mentioned together
with the costs of or occasioned by levying the same, the justice before
whom the same is returned may order the person against whom such
warrant of execution is issued to be imprisoned for a period as prescribed
by the Penalties and Sentences Act 1992, unless the sum adjudged to be
paid and all costs and charges of the execution, and also, if thejustice thinks
fit so to order, the costs and charges of taking and conveying such person to
gaol (the amount thereof being ascertained and stated in the warrant of
commitment), are sooner paid.

When court may order imprisonment in default of execution

163A. In al cases where the decision adjudges or requires the payment
of a penalty or compensation or sum of money or costs, and the sameis, in
pursuance of this Act, recoverable by execution against the goods and
chattels of the person liable to make such payment, the adjudicating justices
may, as part of such decision, further order that in default of sufficient
distress to satisfy the sum adjudged to be paid and the costs and charges of
execution, the person liable to make such payment shall be imprisoned for a
period as prescribed by the Penalties and Sentences Act 1992, unless the
sum adjudged to be paid and all costs and charges of the execution, and
also, if the justices think fit so to order, the costs and charges of taking and
conveying the said person to prison (the amount thereof being ascertained
and stated in the said decision), are sooner paid.
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Payment by instalments of, or security taken for payment of, money

164.(1) When by a decision any sum or costs is or are adjudged to be
paid the justices may do al or any of the following things, namely—

(@ alow timefor the payment of the sum or costs;
(b) direct payment of the sum or costs to be made by instalments;

(c) direct that the person liable to pay the sum or costs shall be at
liberty to give, to the satisfaction of such person as shall be
specified by the justices, security, with or without a surety or
sureties, for the payment of the sum or costs, or of any instalment
thereof, and such security may be given and enforced in manner
provided by this Act.

(2) When asum or costsis or are directed to be paid by instalments and
default is made in the payment of any 1 instalment the same proceedings
may be taken asif the original decision had adjudged the payment of all the
instalments then remaining unpaid and default had been made therein.

(3) The justices directing the payment of a sum or costs or of an
instalment of a sum or costs may direct such payment to be made at such
time or times, and in such place or places, and to such person or persons, as
may be specified, and every person to whom any such sum or costs or
instalment is or are paid, if the person is not the clerk of the court, shall as
soon as may be pay over or account for the same to the clerk of the court.

Power toissue or postpone warrant

166A.(1) Notwithstanding anything in this Act or any other Act, the clerk
of the court at the place where a decision was made or ajustice at that place
authorised by that clerk shall issue a warrant of execution for any sum
adjudged to be paid by a decision or shall issue a warrant of commitment
for nonpayment of such sum or for default of sufficient distress to satisfy
such sum as soon as practicable after the expiration of the time (if any)
allowed by the court for the payment of the sum adjudged to be paid and no
Sooner.

(2) The clerk of the court or justice may if the clerk of the court or justice
deems it expedient so to do and upon application in writing made by any
party to the proceedings postpone the issue of the warrant for such time and
on such conditions (if any) as seem just.
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(3) This section shall apply in a case provided for by section 150 subject
to the provisions of that section.

Commitment wher e execution would be ruinous

167. If it appears to the justices that the issue of a warrant of execution
would be ruinous or injurious to the person against whom a decision is
made or the person’s family, or if it appears to such justices by the
confession of the person against whom a decision is made or otherwise that
the person has no goods or chattels whereon to levy the penalty or
compensation or sum of money or costs, then such justices, instead of
issuing awarrant of execution, may order such person to be imprisoned for
a period as prescribed by the Penalties and Sentences Act 1992, unless the
sum and costs (if any), or the costs adjudged to be paid, and also, if the
justices think fit so to order, the costs and charges of taking and conveying
such person to gaol (the amount thereof being ascertained and stated in the
warrant of commitment), are sooner paid.

Towhom paymentsto be made

169. In every warrant of execution the person to whom it is directed shall
be thereby ordered to pay the amount of the sum and costs to be levied
thereunder to the clerk of the court, and if any person convicted of any
penalty or ordered by justices to pay any sum of money or costs pays the
same to any other person, such other person shall forthwith pay the sameto
such clerk of the court.

Effect ther eof

171. By virtue of such warrant the sum therein mentioned as payable,
and costs, or so much thereof as has not been before levied or paid, shall
and may be levied by the person bringing such warrant or by the person to
whom it was originally directed, by execution against the goods and chattels
of the person against whom it is issued.
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Procedur e on execution

172. With respect to warrants of execution issued by justices, the
following provisions shall have effect—

@

(b)

(©

(d)

(€)

the warrant shall be executed by seizure and sale of the goods and
chattels of the person against whom the warrant is issued, and
shall be executed by or under the direction of a police officer;

except so far as the person against whom the execution is issued
otherwise consents in writing, the goods and chattels seized shall
be sold by public auction, and 5 clear days, at the least, shall
intervene between the making of the levy and the sale, of which
due and public notice shall be given, except in the case of
perishable goods, which may be sold at the expiration of 24 hours
from seizure after such notice asis practicable; but where written
consent is so given, the sale may be made in accordance with
such consent;

subject as aforesaid, the goods and chattels seized shall be sold
within the period fixed by the warrant, and if no period is so
fixed, then within the period of 14 days from the date of making
the levy, unless the sum for which the warrant was issued,
together with the charges of the execution, are sooner paid;

subject to any directions to the contrary given by the warrant of
execution, where household goods are seized, the goods shall not,
except with the consent, in writing, of the person against whom
the execution is issued, be removed from the house until the day
of sale, but so much of the goods as is, in the opinion of the
person executing the warrant, sufficient to satisfy the execution
shall be impounded by affixing to the articles impounded a
conspicuous mark, and any person who removes any goods so
marked, or defaces or removes such mark, shall be liable to a
penalty not exceeding 1 penalty unit;

when a person charged with the execution of a warrant of
execution wilfully retains from the produce of any goods sold to
satisfy the execution or otherwise exacts, any greater costs and
charges than those to which the person is for the time being
entitled by law, or makes any improper charge, the person shall
beliableto apenalty not exceeding 1 penalty unit, and the justices
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before whom the person is convicted may order the person to pay
any sum so retained, exacted, or improperly charged, to the
person entitled thereto;

(f) awritten account of the costs and charges incurred in respect of
the execution of any warrant of execution shall be sent by the
police officer charged with the execution of the warrant, as soon
as practicable, to the clerk of the court, and the person against
whom the warrant was issued may, at any time within 1 month
after the levy, inspect such account without fee or reward, at any
reasonable time, and take a copy of such account;

(g) the police officer charged with the execution of a warrant of
execution shall cause the goods and chattels seized under it to be
sold, and may deduct out of the amount realised by such sale all
costs and charges actually incurred in effecting such sae, and
shall render to the owner the overplus (if any) after retaining the
amount of the sum for which the warrant was issued, and the
proper costs and charges of the execution of the warrant;

(h) when a person pays or tenders to the police officer charged with
the execution of a warrant of execution the sum mentioned in
such warrant, or produces the receipt for the same of the clerk of
the court and also pays the amount of the costs and charges of the
execution up to the time of such payment or tender, the officer
shall not execute the warrant.

Mitigation of punishment by justices

173.(1) Subject as in this Act mentioned and notwithstanding any
enactment to the contrary, when justices have authority under this Act or
under any other Act, whether past or future, to impose imprisonment or to
impose a fine for an offence punishable on summary conviction, such
justices may, in the case of imprisonment, reduce the prescribed period
thereof, and in the case of afine, if it is imposed as in respect of a first
offence, may reduce the prescribed amount thereof.

(2) Where in a case when either imprisonment or fineisimposed thereis
prescribed a requirement for the defendant to enter into the defendant’s
recognisance and to find sureties for keeping the peace, or being of good
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behaviour, and observing some other condition, or to do any of such things,
the justices may dispense with any such requirement or any part thereof.

(3) Where justices have authority under an Act other than this Act,
whether past or future, to impose imprisonment for an offence punishable
on summary conviction, and have not authority to impose a penalty for that
offence, they may notwithstanding, when adjudicating on that offence, if
they think that the justice of the case will be better met by a fine than by
imprisonment, impose a penalty not exceeding 165 penalty units, and not
being of such an amount as will subject the offender under the Penalties
and Sentences Act 1992, in default of payment of the penalty, to any greater
term of imprisonment than that to which the person is liable under the Act
authorising the imprisonment.

Police officer to execute warrant of commitment when full sum not
tendered

174A.(1) When a person tenders to the police officer charged with the
execution of a warrant of commitment for nonpayment of the amount of
any penalty or compensation or sum of money or costs adjudged or
required to be paid by a decision the sum mentioned in such warrant
together with the amount of the costs and charges (if any) therein also
mentioned such police officer shall accept the sum so tendered.

(2) If the sum mentioned in such warrant together with the amount of the
costs and charges (if any) therein also mentioned is paid to such police
officer the police officer shall not execute the warrant but if part only of such
sum is tendered the police officer shall execute such warrant according to
the directions thereby given.

Transfer of jurisdiction asto enforcement of finesetc.

175.(1) When any decision adjudges or requires the payment of any
penalty or compensation or sum of money or costs and it appears that the
person liable to make such payment does not reside at or near the place
where such decision was made the clerk of the court at such place may if the
clerk of the court considers that any act or acts for the enforcement of such
decision can more conveniently be performed at some other place appointed
for holding Magistrates Courts prepare and sign a certificate in duplicate
called a‘transfer of fine certificate’ and transmit to the clerk of the court at



s175 131 s175
Justices Act 1886

such other place such transfer of fine certificate and the duplicate thereof
together with the minute or memorandum of the decision aforesaid.

(2) Where it appears at any time to a clerk of the court to whom atransfer
of fine certificate has been transmitted that any act or acts for the
enforcement of such decision can more conveniently be performed at some
other place appointed for holding Magistrates Courts such clerk of the court
may prepare and sign a further transfer of fine certificate, in triplicate, and
transmit to the clerk of the court at such other place such certificate and the
duplicate thereof together with a minute or memorandum of the decision
aforesaid and shall thereupon transmit forthwith to the clerk of the court at
the place where the decision aforesaid was made the triplicate of such
certificate.

(3) Every transfer of fine certificate shall include particulars of the minute
or memorandum of the decision aforesaid and shall state the acts (if any)
performed to enforce the said decision and the amount still required to be
paid in satisfaction of such decision and when such certificate has been
signed by the clerk of the court it shall be prima facie evidence of the facts
therein stated.

(4) When a clerk of the court receives a transfer of fine certificate the
clerk of the court shall forthwith sign the memorandum of receipt endorsed
on the duplicate certificate and transmit the same to the clerk of the court
from whom the certificate has been received.

(5) Asfrom the date of the transmission of atransfer of fine certificate all
actsfor the enforcement of such decision which if such a certificate had not
been transmitted could have been performed at some other place shall
(unless a further transfer of fine certificate is signed and transmitted as
hereinbefore provided) be performed at the place to which such certificate
has been transmitted and not otherwise.

(6) However, any payment received by a clerk of the court by virtue of a
transfer of fine certificate shall be forthwith transmitted by the clerk of the
court to and shall be accounted for by the clerk of the court at the place
where such decision was made.

(7) Where such decision is enforced by virtue of a transfer of fine
certificate the clerk of the court at the place where such decision is so
enforced shall report the result of such enforcement to the clerk of the court
at the place where such decision was made.
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Allocation of part payments

175A. Subject to any direction contained in the Act under which the
complaint was made any sum received by a clerk of the court under a
decision shall be applied—

(@ inthefirst place, in the repayment to the complainant (or in the
case of an order of dismissal or other order in favour of the
defendant, to the defendant) of any court fees paid by the
complainant or defendant; and

(b) inthe second place, in the payment of any court fees which have
been ordered to be paid and have not already been paid by the
complainant or defendant as aforementioned; and

(c) in the third place, in the payment of any costs and charges of
taking and conveying the person making payment to prison (if
previously ascertained and stated in the decision); and

(d) in the fourth place, in payment or repayment of any witnesses
expenses payable under the decision; and

(e) in the fifth place, in payment of any professional costs payable
under the decision; and

(f) inthe sixth place, in payment of any other fees or costs payable
under the decision; and

(g) inthe seventh place, in payment of any compensation restitution
or damages adjudged by the decision to be paid; and

(h) in the eighth place, in payment of any sum directed by the
decision to be paid and, subject to such direction (if any) in the
manner in which fines, penalties, or forfeitures are to be duly
appropriated.

Remission of penalty

177. The Governor may remit the whole or any part of any fine, penalty,
forfeiture, or costs imposed by a conviction, whether any part thereof is
payable to any person other than Her Majesty or not, and upon such
remission the conviction shall cease to have effect either wholly or partially
asthe case may be.
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Power to withhold fines payableto informers

178. Thejustices may adjudge that no part of a penalty, or such part only
of a penalty as they think fit, shall be paid to an informer, not being a party
aggrieved, unless by the Act on which the conviction is founded it is
expressly directed that amoiety or other fixed portion of the penalty shall be
paid to the informer.

Division 10—Charge for issuing certain warrants

Warrant may include chargefor itsissue

178AA.(1) The amount recoverable under a warrant of execution issued
under this or another Act for the nonpayment of a penalty is increased by
the amount of acharge that may be prescribed under aregulation for issuing
the warrant.

(2) If a warrant under this or another Act authorises a person’s
imprisonment for the nonpayment of a penalty, the amount of the penalty
recoverable under the warrant is increased by the amount of a charge that
may be prescribed under aregulation for issuing the warrant.

() The amount of a charge under subsection (2) is to be disregarded in
working out a term of imprisonment under the Penalties and Sentences Act
1992, section 1853

PART 6A—USE OF VIDEO LINK FACILITIES

Pur pose of part

178A. The purpose of this part is to provide for the use of video link
facilitiesfor certain proceedings before a Magistrates Court.

3 Penalties and Sentences Act 1992, section 185 (Scale of imprisonment for
nonpayment of penalty)
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Definitionsfor part
178B. In this part—
“detainee” means—
(@) for section 178C(1)—someonewho isin custody at a correctional
ingtitution; and
(b) otherwise—someone who is—
(i) incustody at acorrectiona institution; and
(if) aparty to aproceeding.

“proceeding” for a provision of this part, other than section 178C(1),
means a proceeding to which section 178C(1) applies.

Use of video link facilitiesin proceedings
178C.(1) Thissection appliesto a proceeding if—

(d) adetaineeisentitled or required to be present before aMagistrates
Court for the proceeding; and

(b) the proceeding is about an offence with which the detainee is
charged, including a proceeding for the detainee’ sbail or remand;
and

(c) videolinkfacilitiesareavailablelinkingthecorrectional institution
where the detainee isin custody and the court.

(2) A proceeding for the detainee’s bail or remand must be conducted
using the video link facilities, unless the court, in the interests of justice,
otherwise orders.

(3) In a proceeding, other than a proceeding for the detainee’'s bail or
remand, the court may order the proceeding be conducted using video link
facilitiesonly if al parties consent.

(4) The video link facilities may only be used to link the proceeding
before the court at the place the court is sitting with the detainee, or the
detainee and the detainee’ s representative, at the correctional ingtitution.
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Detaineetaken to be beforethe court

178D.(1) A person present at the part of the correctional institution used
for the conduct of a proceeding, when the proceeding is being conducted, is
taken to be in the presence of the Magistrates Court for all purposes.

(2) The part of the correctional institution used for the proceeding istaken
to be part of the court for the conduct of the proceeding.

(3) Any entitlement of, or requirement for, the detainee under any law or
court order to be present before the court in the proceeding is taken to be
satisfied by the detainee’ s use of video link facilities for the proceeding.

Way video link facilitiesmust be operated

178E.(1) Video link facilities, when used for a proceeding, are to be
operated in a way that ensures two-way audio and visual communication
between the detainee and the Magistrates Court.

(2) If video link facilities fail during a proceeding, the court may adjourn
the proceeding or make another appropriate order, as if the detainee were
still in the presence of the court.

Facilitiesfor private communication

178F.(1) A Magistrates Court and the correctional institution must make
facilities available for private communication between the detainee and the
detainee’ srepresentative in aproceeding if the representative is at the place
where the court is sitting.

(2) A communication between the detainee and the detainee's
representative is as confidential and asinadmissible in any proceeding asit
would be if it took place between the detainee and the detainee’'s
representative while in each other’ s presence.

(3) Subsection (2) does not limit any other protection applying to the
communication.

Variation or revocation of order

178G. A Magistrates Court may, at any time, vary or revoke an order
made under section 178C.
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PART 7—RECIPROCAL ENFORCEMENT OF FINES
AGAINST BODIES CORPORATE

M eaning of terms
179. In this part—

“fineg’” includes a pecuniary penalty, pecuniary forfeiture, pecuniary
compensation and fees, charges and costs payable under a conviction
or order of acourt in the exercise of summary jurisdiction.

“reciprocating court” means a court of a reciprocating State or Territory
declared by regulation to be areciprocating court.

“reciprocating Stateor Territory” means a State or Territory declared by
regulation to be areciprocating State or Territory.

Reciprocating Statesand Territoriesand reciprocating courts

180.(1) The Governor in Council may declare another State or a
Territory, being a State or Territory having laws providing for enforcement
in that State or Territory of afine payable under a conviction or order of a
Magistrates Court or other court having a summary jurisdiction in
Queensland against a body corporate in that State or Territory, to be a
reciprocating State or Territory for the purposes of the enforcement in
Queensdland of afine payable under a conviction or order of a court having
summary jurisdiction in the other State or in the Territory against a body
corporate in Queensland.

(2) The Governor in Council may declare a court having summary
jurisdiction in areciprocating State or Territory to be a reciprocating court
for the purposes of the enforcement in Queensland of afine payable under a
conviction or order of that court against a body corporate in Queensand.

Enforcement by M agistrates Court

181.(1) Where, under a conviction or order of areciprocating court made
in the exercise of its summary jurisdiction, a fine is payable by a body
corporate having or appearing to have property in Queensland, and the clerk
of aMagistrates Court at or near to a place where the body corporate has or
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appears to have property receives arequest in writing from the clerk or other
corresponding officer of that reciprocating court for the enforcement of the
conviction or order accompanied by—

(@) acertified copy of the conviction or order; and

(b) acertificate under the hand of the clerk or corresponding officer
making the request certifying the amount of the fine outstanding
under the conviction or order;

the clerk shall—

(c) register the conviction or order in the Magistrates Court by filing
in the court a certified copy of the conviction or order; and

(d) note the date of the registration on the copy.
(2) Upon the registration of a conviction or order under subsection (1)—

(@) the conviction or order shall for the purposes of this part be
deemed to be a conviction or order of a Magistrates Court
requiring payment by the body corporate of the amount of the fine
stated in the certificate referred to in subsection (1) as outstanding;
and

(b) the clerk shall for the purposes of this part issue a warrant of
execution for the purpose of recovering the amount of the fine
required to be paid by levying against the goods and chattels of
the body corporate; and

(c) thewarrant soissued shall be deemed to be awarrant of execution
Issued by a justice under this Act and the provisions of this Act
shall, with al necessary adaptations, apply and extend accordingly
with respect to the enforcement of that warrant.

(3) Where the clerk receives, subsequent to the request for the
enforcement of the conviction or order, anotification from the clerk or other
corresponding officer of the reciprocating court of payment by or on behal f
of the body corporate of an amount in satisfaction in whole or in part of the
amount of the fine outstanding, the clerk shall—

(@ note the particulars of such payment on the certified copy of the
conviction or order filed in the court; and

(b) arrange for the return of the warrant issued pursuant to
subsection (2) if it is unexecuted, and—
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(i) withdraw it if the amount of the fine has been paid in full; or

(it) if part of the amount of the fine remains outstanding, amend
the amount stated in the warrant to show the amount still
outstanding, and thereafter the warrant shall be enforced in
respect of such atered amount.

(4) A sum of money paid to or received by aclerk of a Magistrates Court
in satisfaction in whole or in part of a fine payable under a conviction or
order enforced under subsection (2) shall be remitted forthwith to the clerk
or other corresponding officer of the reciprocating court by which the
conviction or order was made.

Enforcement by reciprocating court

182. A sum of money paid to or received by a clerk of a Magistrates
Court in Queendland from areciprocating court in satisfaction in whole or in
part of afine payable under a conviction or order of the Magistrates Court
enforced by the reciprocating court shall be paid to or received by and
applied by the clerk of the Magistrates Court asif the sum had been paid to
the clerk of the Magistrates Court by the body corporate by which the fine
was payable in satisfaction in whole or in part of the fine.

PART 9—APPEALS FROM THE DECISIONS OF
JUSTICES

Divison 1—Appeal to a judge of District Courts

Appeal to asinglejudge

222.(1) When any person feels aggrieved as complainant, defendant, or
otherwise by any order made by any justices or justice in a summary
manner upon a complaint for an offence or breach of duty such person may
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appedl as hereinafter provided to a District Court judge.4

(1A) However, if the order the subject of the proposed appeal is an order
of justices dealing summarily with an indictable offence, a complainant
aggrieved by the decision may appeal under this section only against
sentence or an order for costs.

(1B) Also, this section does not apply to a person convicted of a
summary offence by the Supreme Court or District Court under the
Criminal Code, section 6515

(2) Every such appeal shall be made under and subject to the following
rules and conditions—

(a) theappellant shall—

(i) within 1 calender month after the decision serve on the
person concerned in upholding such decision and on the
clerk of the court at the place where the decision was given a
notice of appeal in the approved form stating the grounds of
the appeal and where the appellant wants the appeal to be
heard and decided under the District Courts Act 1967; and

(if) within 7 days after service of the notice on the other party
and the clerk of the court, enter into a recognisance before a
justice for the amount and with the sureties (if any) the
justice may require, to appear on the hearing of the apped
and to abide the decision of the judge and pay the costs the
judge may order;

(b) theclerk of the court must immediately send a copy of the notice
of appea and the complaint, depositions and other proceedings
before the justices to the registrar of the court stated in the notice;

(c) the said registrar shall give to the appellant and to the person
concerned in upholding such decision 10 days notice of the day
on which the appeal isto be heard;

(d) subject to subsection (2D), if the appellant isin custody under the

4  Under the Criminal Code, s 669A(6), an appea against a decision by a
defendant under this section to a District Court is removed directly to the Court
of Appeal if the Attorney-General also appeals against the decision under s 669A.

5  Section 651 (Supreme Court and District Court may decide summary offences)
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order appealed against—any justice may order the appellant’s
release upon the appellant entering into the recognisance and the
appeal shall not operate as a stay of execution unless and until the
appellant entersinto such recognisance;

(e) except where the sole ground of appeal is that the fine penalty
forfeiture or punishment is excessive or inadequate, as the case
may be—no appeal shal lie under this section where the
defendant pleaded guilty or admitted the truth of the complaint.

(2A) However, if the appellant can not give notice under
subsection (2)(a), through no fault of the appellant’s, the appellant may
apply to aDistrict Court judge for an order extending time for service of the
notice and, if necessary, for substituted service.

(2B) A District Court judge may make the orders in relation to an
application under subsection (2A) the judge considers appropriate.

(2C) For subsection (2)(a)(i) or (2)(c), if the appellant is a person
aggrieved as defendant, it is sufficient if the appellant or the registrar, asthe
case requires, gives the notice to—

(@) if the complainant was a police officer—the commissioner of the
police service; or

(b) if the complainant was an officer of a department of
government—the chief executive of the department.

(2D) Subsection (2)(d) does not apply if the appellant is in custody on
summary conviction by justices for an indictable offence.6

(2E) Despite subsection (2)(a)(i), if the appellant isin custody, the appeal
must be heard in the District Court district where the appellant isin custody.

(2F) Subsection (2E) is subject to the District Court Act 1867.

(3) Where by any Act a person summarily convicted or against whom an
order is made by justices is entitled to appeal to a judge of the Supreme
Court or District Court, the appeal shall lie to a judge of District Courtsin
the same manner as if it were an appeal pursuant to the provisions of this
section.

6 A person seeking release from custody in these circumstances must apply for
release under the Bail Act 1980.
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Appeal generally arehearing on the evidence

223.(1) An appea under section 222 is by way of rehearing on the
evidence (“ original evidence’) given in the proceeding before the justices.

(2) However, aDistrict Court may give leave to adduce fresh, additional
or substituted evidence (“ new evidence”) if the court is satisfied there are
specia groundsfor giving leave.

(3) If the court gives leave under subsection (2), the appeal is—
(@) by way of rehearing on the original evidence; and
(b) on the new evidence adduced.

Power to adjourn appeal

224. The judge may at any time adjourn the hearing of the appea for
such time and upon such terms and conditions as the judge may think fit.

Right of appellant to be present

224A.(1) An appellant is entitled to be present on the hearing of the
appellant’s appeal, unless it is on a ground involving a question of law
alone.

(2) Subsection (1) applies even if the appellant isin custody.

(3) On an appeal, or application for leave to appea, on a ground
involving a question of law alone, and on any proceeding preliminary or
incidental to an appeal, the appellant is entitled to be present only with the
leave of a District Court.

(4) The power of a District Court to pass any sentence may be exercised
even though the appellant is not present.

Power s of judge on hearing appeal

225. Upon the hearing of any appeal the judge may by the judge’ s order
confirm, quash, set aside, vary, increase or reduce the conviction order

sentence or adjudication appeaed against or make such other order in the
matter as the judge may think just and may by such order exercise any
power which the justices might have exercised and such order shall havethe
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like effect and may be enforced in the like manner asif it had been made by
justices.

Costs

226. The judge may make such order as to costs to be paid by either
party as the judge may think just.

Judge may state case

227. The judge may state in the form of a special case for the opinion of
Court of Appeal any question or questions of law arising upon the facts of
the case and his or her judgment shall be affirmed amended altered or
reversed and such order made as to costs as the Court of Appeal upon the
hearing of such specia case shall direct.

Appeal not to be defeated for defect in notice etc. if amendable

228.(1) No appea shall be defeated merely by reason of any defect
whether of substance or of form in any notice of appeal or in the statement
of the grounds of appeal.

(2) If the judge is of the opinion that any such notice or statement is
capable of amendment and ought to be amended the judge may amend the
same accordingly upon such terms as to payment of costs to the other party
or postponement of the hearing of the appeal to another day or both
payment of costs and postponement as the judge may think just.

Failureto prosecute appeal

229.(1) If any appellant makes default in prosecuting the appeal without
delay or in taking any necessary steps in the presentation thereof any other
party may apply to a judge in chambers by summons served on such
appellant for an order discharging the notice of appea and the judge shall
make such order as shall be just with regard to the subject matter of the
application and to costs.

(2) If the appellant failsto appear on the day on which the appeal isto be
heard the judge may upon proof of notice of the hearing having been given
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to both parties estreat the recognisance entered into by the appellant or order
the forfeiture of the deposit lodged by way of security in lieu of such
recognisance and order the appellant to pay to the other party such costs as
the judge may think just.

Memorandum of judge’'s deter mination

230. Upon the determination of an appeal the registrar shal forthwith
send to the proper clerk of the court amemorandum of the determination of
the judge and such memorandum or a copy thereof certified as correct by
the said clerk of the court shall be sufficient evidence of such determination
for all purposes.

Enfor cement of decision

231.(1) If upon the hearing of the appeal the judge by the judge’s order
confirms varies increases or reduces the conviction order sentence or
adj udication appeal ed against such conviction order sentence or adjudication
may be enforced (subject to any variation increase or reduction made
therein) by any justices or justice asif no appea had been brought unless the
judge by the judge’ s order gives any direction as to the enforcement of such
conviction order sentence or adjudication.

(2) If the appellant has entered into a recognisance the judge may if the
judge thinksfit direct that such recognisance be put in suit or if the appellant
has made a deposit by way of security in lieu of such recognisance the judge
may direct that the money so deposited be applied so far asit will extend in
payment of any moneys the appellant is required to pay on the enforcement
of the said conviction order or adjudication and the residue (if any) of the
amount so deposited be repaid to the appel lant.

(3) Notwithstanding subsections (1) and (2), where an appellant is
required consequent upon the order of the judge to serve a term of
imprisonment or the unexpired portion of a term of imprisonment, the
judge shall, as part of thejudge’ s order upon the appeal, direct that awarrant
be issued to arrest the appellant and commit the appellant to gaol.

(4) A warrant directed to be issued in accordance with subsection (3)
shall beissued by the registrar of the court.
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Costs of appeal

232.(1) If upon any appeal the judge orders either party to pay costs such
order shall direct such costs to be paid to the registrar to be paid over to the
party entitled to the same and shall state within what time such costs are to
be paid.

(2) If such costs are not paid within the time so limited the registrar upon
the application of the party entitled to such costs or of any person on the
party’s behalf and on payment of the prescribed fee shall grant to the party
so applying a certificate that such costs have not been paid.

(3) Upon production of such certificate to any justice, the payment of
such costs may be enforced in the same manner asis hereinbefore provided
for enforcing the payment of costs awarded by justices or by putting the
recognisance (if any) in suit or in both of such modes.

(4) No order asto costs may be made on—

(@) the hearing or determination of an appea in relation to an
indictable offence that was dealt with summarily by justices; or

(b) any proceeding preliminary or incidental to an appeal mentioned
in paragraph (a).

Division 2—General provisions

Control of Supreme Court over summary convictions

233.(1) No person brought before the Supreme Court, or ajudge thereof,
on habeas corpus shall be discharged from custody by reason of any defect
or error in awarrant of commitment of any justices exercising a summary
jurisdiction, unless such justices, or 1 of them, and the prosecutor or other
party interested in supporting the warrant have received reasonable and
sufficient notice of the intention to apply for such discharge.

(2) Such notice shall require them to transmit or cause to be transmitted
to the court or judge the conviction or order (if any) on which the
commitment was founded, together with the depositions and complaint (if
any) intended to be relied on in support of such conviction or order, or
certified copies thereof.



s234 145 s 237
Justices Act 1886

Amendment

234. If any such conviction or order, complaint, and depositions, or
certified copies, are so transmitted, and the offence charged or intended to be
charged thereby appears to have been established, and the judgment of the
justices thereupon to have been in substance warranted, and the defects or
errors appear to be defects of form only, or mistakes not affecting the
substantial merits of the proceedings before the justices, the court or judge
shall alow the warrant of commitment, and may allow the conviction or
order also, to be forthwith amended in all necessary particulars in
accordance with the facts, and the person committed shall thereupon be
remanded to the person’s former custody.

In cases of certiorari order

235. The like proceedings as mentioned in sections 233 and 234 shall be
had and the like amendments may and shall be allowed to be made in
respect of every order brought before the court or ajudge by certiorari order
(within the meaning of the Judicial Review Act 1991) and after amendment
in any such case the order may be enforced in the proper manner, and shall
in al respects and for all purposes be regarded and dealt with as if it had
been drawn up originally as amended.

Notice dispensed with

236.(1) The notice hereby prescribed may be given either before or after
the issue of the writ of habeas corpus or a certiorari order (within the
meaning of theJudicial Review Act 1991).

(2) However, when copies of the conviction or order and depositions are
produced at the time of applying for the writ, the court or judge may
dispense with such notice.

Power of court or judgeto grant bail

237.(1) When any person committed to gaol by virtue of a summary
conviction or order is brought up by writ of habeas corpus, and the court or
judge postpones the final decision of the case, such court or judge may grant
the person bail.
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(2) If the judgment of the court or judge is against any person so brought
up, the court or judge may remand the person to the person’s former
custody, there to serve the rest of the term for which the person was
committed.

Respecting the amendment of convictions etc.

238. Whenever the facts or evidence appearing by the depositions in
substance support the adjudication of the justices, then if such adjudication
does not extend beyond the complaint, and if such facts or evidence would
have justified the justices in making any necessary allegation or finding
omitted in such adjudication, or in the formal conviction or order, or any
warrant issued in pursuance of such adjudication, the powers of amendment
conferred by the foregoing provisions of this part may be exercised, and
when in aconviction there is some excess which may (consistently with the
merits of the case) be corrected, the conviction shall be amended
accordingly, and shall stand good for the remainder, and all amendments
shall be subject to such order asto costs and otherwise as the court or judge
thinksfit.

Want of summonsor complaint

239. When the person convicted, or against whom an order has been
made, or any person whose goods have been condemned or directed to be
sold as forfeited, was present at the hearing of the case, the conviction or
order shall be sustained, although there may have been no complaint or
summons or amendment thereof, unless the person objected at the hearing
that there was no complaint or summons or amendment thereof.

Distribution of penalty

240. No conviction or order shall be defeated for the want of any
distribution, or for awrong distribution of the penalty or forfeiture.

Absconding appellant may be arrested

241. If any person who has been convicted summarily of an offence or
against whom an order has been made by justices on the breach of a
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statutory duty appeals against such conviction or order and it is made to
appear upon oath to any justice that such person—

(a) isunder arecognisance to appear on the hearing of the appeal and
to abide the decision of the court or ajudge thereon; and

(b) isabout to leave, or hasleft, Queendand,

such justice may issue the justice’s warrant for the apprehension of such
person and upon such person being brought before the justice may either
release the person on a recognisance with a surety or sureties sufficient in
the opinion of such justice to secure the appearance of the appellant to abide
the decision of the said court or judge or commit the person to gaol if such
justice is satisfied that the ends of justice would otherwise be defeated.

PART 10—MISCELLANEOUS

Forms
265.(1) The chief executive may approve formsfor use under the Act.

(2) A form approved by the chief executive isthe prescribed or approved
form for its purpose.

Regulations

266.(1) The Governor in Council may make regulations for the purposes
of thisAct.

(2) A regulation may make provision with respect to—

(@) the matters for which fees, costs and charges are payable under
this Act, the amounts of the fees, costs and charges, the persons
who are liable to pay fees, costs and charges, when fees, costs and
charges are payable, and the recovery of any unpaid amount of
fees, costs and charges; and

(b) prescribing offencesfor contraventions of aregulation, and fixing
a maximum penalty of a fine of 2 penalty units for such a
contravention; and
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(c) for a camera-detected offence under the Traffic Act 1949—an
infringement notice penalty for a corporation up to 5 times the
amount payable by an individual for the offence under an
infringement notice under part 4A.

(3) The power conferred by this section to make a regulation providing
for the imposition of fees may be exercised by providing for al or any of
the following matters—

(@) gpecificfees,

(b) maximum or minimum fees,

(c) scaesof fees,

(d) thereduction, waiver or refund of fees.

(4) The power to make a regulation about costs includes power to
provide for ascale of costs.

PART 11—VALIDATIONS, SAVINGS AND
TRANSITIONAL

Transitional—provision for Courts Reform Amendment Act 1997

273.(1) This section appliesif, immediately before the commencement of
the Courts Reform Amendment Act 1997, section 61(1)"—

(@) anapplication for an order to review under section 209 was made
but not decided; or

(b) anorder for review under section 209 was granted but not finally
dealt with.

(2) The application, and any order to review made on the application,
mentioned in subsection (1)(a) or an order to review mentioned in

7 Section 61 (Amendment of pt 9 (Appeals from the decisions of justices))
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subsection (1)(b) may be dealt with as if part 9, division 1 had not been
repealed by the Courts Reform Amendment Act 1997, section 61(1).

(3) This section expires 2 years after it commences.
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Majority to decide
s28 amd 1992 No. 40 s13

Division 5—M agistrates
divhdg ins1992 No.40s14

STIPENDIARY MAGISTRATES
hdg prec s 30 om 1992 No. 40 s 14

Stipendiary magistrates
s30 sub 1964 No. 32s18
amd 1992 No. 40 s 15
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Duties of clerks of petty sessionsto be discharged by police magistrate
s31 om 1992 No. 40 s 16

Division 6—Extent of jurisdiction
divhdg ins1992 No.40s17

EXTENT OF JURISDICTION
hdg prec s 32 om 1992 No. 40 s 17

Warrants of commitment and remand by justices of limited jurisdiction
s$33 amd 1964 No. 32s5

Police officersto obey warrants of justice etc.

s34 sub 1992 No. 40 s 18

Apprehended person may be taken before any justice
s35 sub 1992 No. 40 s 19

Duty of police officers

s36 om 1992 No. 40 s 20

Power of court to order delivery of certain property
s39 sub 1932 23 Geo 5No. 8s2

amd 1949 13 Geo 6 No. 30s6
sub 1992 No. 40s 21
amd 1999 No. 16 s 16

Division 7—Interruption of proceedings
divhdg ins1992 No. 40 s22

INTERRUPTION OF PROCEEDINGS
hdg prec s 40 om 1992 No. 40 s 22

Penalty for insulting or interrupting justices
s40 amd 1949 13 Geo 6 No0. 30s7
sub 1964 No. 32 s19
amd 1992 No. 40 s 23; 1993 No. 68 s 12 sch

Accessories
s41 om 1899 63 Vic No. 9s3(2) sch 3

Division 1—Complaints
divhdg ins1992 No.40s24

COMPLAINTS
hdg prec s 42 om 1992 No. 40 s 24

Commencement of proceedings
s42 sub 1964 No. 32s20
amd 1965 No. 43 s 13(2)(a)

Matter of complaint
s43 sub 1964 No. 32s21

Property of partners, &c.
s44 om 1899 63 Vic No. 9s3(2) sch 3
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Property in public works
s45 om 1899 63 Vic No. 9s3(2) sch 3

What is sufficient description of offence
s47 amd 1963 No. 10 s 2; 1964 No. 32 s22; 1997 No. 9s 39

Division 2—Amendment of complaints, summonses and warrants
divhdg ins1992 No.40s25

VARIANCE AND AMENDMENT
hdg prec s 48 om 1992 No. 40 s 25

Amendment of complaint
s48 sub 1949 13 Geo 6 No. 30 s 8; 1964 No. 32523

Amendment
s49 amd 1949 13 Geo 6 No. 30 s9; 1980 No. 35s4(1) sch 1

Recor ding of amendment

s50 amd 1949 13 Geo 6 No. 30 s 10
sub 1964 No. 32s24
amd 1965 No. 43 s 13(2)(b)
sub 1992 No. 40 s 26

Division 3—How complaints are made
divhdg ins1992 No. 40s27

COMPLAINTSHOW MADE
hdg prec s 51 om 1992 No. 40 s 27

When complaint to be on oath and when not
sb1 sub 1964 No. 32 s25

Division 4—L imitation of proceedings
divhdg ins1992 No. 40s28

LIMITATION
hdg prec s 52 om 1992 No. 40 s 28

Limitation of proceedings
s52 amd 1942 6 Geo 6 No. 17 s2; 1949 13 Geo 6 No. 30s11

Division 5—Summonses
divhdg ins1992 No. 40 s29

SUMMONS
hdg prec s 53 om 1992 No. 40 s 29

When justice may issue summons
s53 amd 1973 No. 22 s 3; 1990 No. 35 s5.9(1)(a); 1997 No. 82 s 54

Power, after summons issued, to order mediation
s53A ins 1997 No. 82 s55
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Form of summons and filing of complaint and summons
s54 sub 1964 No. 32 s 26
amd 1965 No. 43 s 13(2)(c); 1968 No. 14 s 4; 1997 No. 9 s 40; 1997
No. 82s56

SERVICE, ENDORSEMENT, AND PROOF OF SERVICE
hdg prec s 56 om 1992 No. 40 s 30

Service of summonses
prov hdg ins 1992 No. 40 s 31(1)
s56 sub 1964 No. 32 s 27
amd 1968 No. 14 s 5; 1973 No. 22 s 4; 1992 No. 40 s 31(2)—(4)

Right of entry to serve summons
S56A ins 1992 No. 40 s 32
sub 1997 No. 67 s 139 sch 2

Division 6—Warrants and arrest without warrant
divhdg ins1992 No. 40 s33

WARRANTSIN THE FIRST INSTANCE
hdg prec s 57 om 1992 No. 40 s 33

Casesin which warrants may be issued
s57 amd 1964 No. 32s5
sub 1992 No. 40s 34

Summons may be issued instead of warrant

s58 sub 1992 No. 40 s 35
Warrant in thefirst instance
s59 amd 1977 No. 13s5

DIRECTION OF WARRANTS
hdg prec s 60 om 1992 No. 40 s 36

FORM OF WARRANT
hdg prec s 62 om 1992 No. 40 s 36

Warrant to bein force till executed

s63 amd 1968 No. 14 s6
Sunday warrants
s64 prev s 64 om 1899 63 Vic No. 9 s3(2) sch 3

pres s 64 (prev s 65) renum 1996 No. 30 s 4

SUNDAY WARRANTS
hdg prec s 65 om 1992 No. 40 s 36

How person arrested without warrant to be dealt with
s65 prev s 65 renum as s 64 1996 No. 30 s 4
pres s 65 (prev s 69) renum 1996 No. 30 s 4

Division 6A—Procedures for computer warrants
divhdg ins1996 No.30s5
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Purpose and application of division
sS66 prev s 66 om 1964 No. 32 s 28
press 66 ins 1996 No. 30 s5

Approved procedures for computer warrants
s67 prev s67 om 1964 No. 32 s 28
press67ins 1996 No. 30s5

Creation of a computer warrant
s68 prev s 68 om 1964 No. 32 s 28
press68ins 1996 No. 30 s5

ARREST WITHOUT WARRANT
hdg prec s 69 om 1992 No. 40 s 36

Computer version of computer warrant

s69 prev s 69 sub 1958 7 Eliz 2 No. 39s4
renum as s 65 1996 No. 30s4
press 69 ins 1996 No. 30 s5

TAKING OF BAIL BY POLICE OFFICERS
hdg prec s69A ins 1958 7 Eliz 2 No. 39s5
sub 1964 No. 32 s29
om 1980 No. 35s4(1) sch 1

Written version of computer warrant
S69A ins 1958 7 Eliz 2 No. 39s5
amd 1960 9 Eliz 2 No. 46 s 2
sub 1964 No. 32 s29
amd 1965 No. 43 s 13(2)(d)
om 1980 No. 35s4(1) sch 1
ins 1996 No. 30 s5

Execution of a computer warrant

S69B ins 1996 No. 30s5
Further procedure on execution of warrant
S69C ins 1996 No. 30s5

Divison 6B—Execution of written warrants using electronic copies or a
computer document
divhdg ins1996 No.30s5

Application of division

s 69D ins 1996 No. 30s5
Facilitation of execution of written warrant
S 69E ins 1996 No. 30 s5

Division 7—When courts open
divhdg ins1992 No. 40s37

PUBLICITY
hdg prec s 70 om 1992 No. 40 s 37
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Sexual offences against children to be heard in camera
S71A ins 1945 9 Geo 6 No. 11 s15
amd 1946 11 Geo 6 No. 6 s 4; 1968 No. 14 s 7; 1987 No. 32 s 69(1), (7)
sch
om 1989 No. 17 s77

Prohibition on taking photographs, producing pictures or other optical effects
s71B ins 1977 No. 13s6
amd 1992 No. 40 s 38

Division 8—Right to conduct own case or have counsel or solicitor
divhdg ins1992 No. 40 s 39

COUNSEL AND SOLICITOR
hdg prec s 72 om 1992 No. 40 s 39

Counsel or solicitor
s72 amd 1968 No. 14 s 8

Division 9—Evidence
divhdg ins1992 No. 40 s40

EVIDENCE
hdg prec s 73 om 1992 No. 40 s 40

Defendant, and wife or husband, when competent
s75 om 1977 No. 47 s 3(4) sch 1 pt D

Taking of evidence
s77 sub 1964 No. 32 s 30; 1994 No. 87 s3sch 1

Views and inspections
STTA ins 1995 No. 37 s458 sch 2

Division 10—Witnesses in general
divhdg ins1992 No. 40s41

WITNESSES IN GENERAL
hdg prec s 78 om 1992 No. 40 s 41

Power to issue summons to witness
s78 sub 1992 No. 40 s 42
amd 1994 No. 87 s3sch 1

After summons warrant
s79 amd 1964 No. 32 s31; 1992 No. 40 s 43

Warrant may be backed if necessary
s80 om 1968 No. 14 s9

Warrant in thefirst instance
s81 amd 1968 No. 14 s 10

Witness not answering
s82 amd 1964 No. 32 s 32
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Division 11—Remand and adjour nment
divhdg ins1992 No.40s44

REMAND AND ADJOURNMENT
hdg prec s 84 om 1992 No. 40 s 44

Remand of defendant
s84 amd 1949 13 Geo 6 No. 30 s 12

Bail of defendant during examination
s87 om 1980 No. 35s4(1) sch 1

Adjournment of the hearing
s88 amd 1949 13 Geo 6 No. 30 s 13
sub 1964 No. 32 s33
amd 1980 No. 35 s 4(1) sch 1; 1990 No. 35 s5.9(1)(b); 1996 No. 79 s 57

Division 12—Committal and recognisance
divhdg ins1992 No. 40 s45

COMMITTAL AND RECOGNISANCE
hdg prec s 89 om 1992 No. 40 s 45

Notice to witness

s91 sub 1980 No. 35s4(1) sch1
Recognisances
s92 amd 1941 5 Geo 6 No. 9 s5; 1964 No. 32 s34; 1968 No. 14 s11

om 1980 No. 35s4(1) sch 1

Adjournment on non-appearance
prov hdg amd 1968 No. 14 s 12(a)
s93 amd 1949 13 Geo 6 No. 30 s 14; 1958 7 Eliz 2 No. 39 s 6; 1964 No. 32
s35; 1968 No. 14 s 12(b)—(d)
sub 1980 No. 35 s 4(1) sch
amd 1982 No. 56 s 13
sub 1988 No. 105 s 30

RECOGNISANCES GENERALLY
hdg prec s 94 om 1992 No. 40 s 46

Recognisances taken out of court
s amd 1964 No. 32 s 36
sub 1992 No. 40 s 47

Non-acceptance of sureties

S94A ins 1949 13 Geo 6 No. 30 s 15
Arrest of principal by sureties
s 96 om 1980 No. 35s4(1) sch 1

EXECUTION OF WARRANTS OF COMMITMENT
hdg prec s 97 om 1992 No. 40 s 48

Conveying prisonersto gaol
s97 amd 1949 13 Geo 6 No. 30 s 16
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FORMS
hdg prec s 98 om 1992 No. 40 s 49

Formsin Schedule 3
s98 amd 1949 13 Geo 6 No. 30s17
om 1992 No. 40 s50

Division 13—Records of court
divhdg ins1992 No. 40 s51

Records of court
S98A ins 1964 No. 32 s 37
sub 1965 No. 43 s 13(2)(e)

PART 4A—INFRINGEMENT NOTICES
pt hdg ins 1992 No. 23s4
sub 1994 No. 10s5

Division 1—Interpretation
divhdg ins1994 No.10s5

Definitions

s 98B ins 1992 No. 23s4
sub 1994 No. 10s5
def “SETONS clerk” sub 1996 No. 37 s 147 sch 2
amd 1997 No. 82 s 57

Division 1A—Ser vice of documents under this part generally
divhdg ins1997 No. 82 s58

Service of documents
S98BA ins 1997 No. 82 s58

Division 2—Service of infringement notices
divhdg 1ins1994 No.10s5

Service of infringement notices—generally

s98C ins 1992 No. 23s4
amd 1992 No. 40 s 52; 1992 No. 60 s 3 sch 2
sub 1994 No. 10s5

Service of infringement notices for infringement notice offences involving
vehicles
s98D ins 1992 No. 23s4
amd 1992 No. 40 s53
sub 1994 No. 10s5

Liability for infringement notice offences involving vehicles
S98E ins 1992 No. 23s4

amd 1992 No. 40 s 54

sub 1994 No. 10s5
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Payment of infringement notice penalty

s 98F ins 1992 No. 23 s4
amd 1992 No. 40 ss 54-55; 1993 No. 36 s 15 sch 2
sub 1994 No. 10 s5

Effect of illegal user declaration

s98G ins 1992 No. 23 s4
amd 1992 No. 40 s 54
sub 1994 No. 10s5

Effect of known user declaration
s 98H ins 1992 No. 23s4
amd 1992 No. 40 s 54, 56
sub 1994 No. 10s5

Effect of sold vehicle declaration

s 98I ins 1992 No. 23s4
amd 1992 No. 40 s54
sub 1994 No. 10s5

Effect of unknown user declaration
s98J ins 1992 No. 23s4
amd 1993 No. 36 s 15 sch 2
sub 1994 No. 10s5

Evidentiary provisions
S 98K ins 1992 No. 23 s4
amd 1992 No. 40 s 57
sub 1993 No. 36 s 15 sch 2; 1994 No. 10s5

Withdrawal of infringement notice
s98L ins 1992 No. 23 s4
amd 1992 No. 40 s 54, 56
sub 1994 No. 10s5
amd 1996 No. 79 s 58

Effect of division on prosecutions
s 98M ins 1992 No. 23 s4
amd 1992 No. 40 s 54
sub 1994 No. 10s5

Division 3—Enforcement of infringement notices by registration
divhdg ins1994 No.10s5

Reminder notices

s98N ins 1992 No. 23s4
prev s 98N om 1992 No. 40 s 58
press 98N ins 1994 No. 10 s5
amd 1997 No. 82 s 59

Enforcement procedure
s980 ins 1994 No. 10s5
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Enforcement orders
s 98P ins 1994 No. 10s5

Notice of enforcement order
s98Q ins 1994 No. 10s5

Applicationsfor timeto pay
S98R ins 1994 No. 10 s5

I ssue of warrants
s 98S ins 1994 No. 10s5

Effect of proceedings under thisdivision

s98T ins 1994 No. 10 s5
Fine option orders
s98U ins 1994 No. 10s5

Election for court hearing
s98v ins 1994 No. 10 s5

Withdrawal from acting under this division
s98wW ins 1994 No. 10 s5

Division 4—M iscellaneous
divhdg ins1994 No.10s5

Delegation by administering authority
s98X ins 1994 No. 10 s5

Division 1—Procedure on presentation of information
divhdg ins1992 No. 40 s59

INFORMATION PRESENTED
hdg prec s 99 om 1992 No. 40 s 59

Certificate where information is presented
s99 amd 1980 No. 35s4(1) sch 1

Committal of person who has been apprehended
prov hdg ins1992 No. 40 s 60
s101 sub 1964 No. 32 s 38

amd 1980 No. 35s4(1) sch1

Division 2—Procedure for private complaint
divhdg ins1992 No. 40 s61

PROCEDURE FOR PRIVATE COMPLAINT
hdg prec s 102A ins 1979 No. 2 s 12
om 1992 No. 40 s61

Application of provisions

s102A prev s 102A ins 1979 No. 2s12
om 1979 No. 43s2
pres s 102A ins 1979 No. 43 s 3
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Service of summons and particularson private complaint
s102B prev s 102B ins 1979 No. 2 s 12

om 1979 No. 43s2

press 102B ins 1979 No. 43 s 3

Application for dismissal of frivolous or vexatious complaints
s102C prev s102C ins 1979 No. 2512

om 1979 No. 43s2

press 102C ins 1979 No. 43 s 3

Appeal to Supreme Court from magistrate’ s decision
s102D prev 102D ins 1979 No. 2s12

om 1979 No. 43s2

press 102D ins 1979 No. 43s 3

Further proceedings on a dismissed or struck out complaint prohibited
s 102E prev s 102E ins 1979 No. 2 s 12

om 1979 No. 43s2

press 102E ins 1979 No. 43 s 3

Publication prohibited
s 102F prev s 102F ins 1979 No. 2 s 12
om 1979 No. 43s2
press 102F ins 1979 No. 43 s 3
amd 1992 No. 40 s 62; 1993 No. 68 s 12 sch

Dismissal for want of prosecution
s$102G ins 1979 No. 43s3

M eaning of expression “ private complaint”
s 102H ins 1979 No. 43s3
om 1992 No. 40 s 63

Division 3—Warrant of committal
divhdg ins1992 No. 40s64

WARRANT—COMMITTAL
hdg prec s 103 om 1992 No. 40 s 64

Disobedience of summons
s103 amd 1964 No. 32 s39; 1977 No. 33s2

Division 4—Defendant’s appearance on private complaint
divhdg ins1992 No. 40 s65

Defendant’s appearance upon private complaint
s103A ins 1977 No. 33s3
amd 1979 No. 2 s 13; 1992 No. 40 s 66

Division 5—Examination of witnesses
divhdg ins1992 No. 40 s67
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Proceedings upon an examination of witnesses in relation to an indictable
offence
s104 amd 1949 13 Geo 6 No. 30 s 18
sub 1964 No. 32 s 40
amd 1973 No. 22 s 5; 1975 No. 27 s 42; 1977 No. 33 s 4; 1980 No. 32s 3

Defendant may be excused from certain attendances
S 104A ins 1980 No. 32s4

Discharge of defendant
s107 om 1964 No. 32s41

Procedure upon a consideration of all the evidence
s108 amd 1956 5 Eliz2No.5s7
sub 1964 No. 32 s42
amd 1973 No. 88 s 14; 1980 No. 35 s 4(1) sch 1; 1997 No. 35122 sch 2

Use of tendered statementsin lieu of oral testimony in committal proceedings
s110A ins1974 No. 25s6
amd 1977 No. 13 s7; 1997 No. 9s41

Depositions of persons dead, absent etc.
s111 sub 1929 20 Geo 5 No. 32s2
amd 1942 6 Geo 6 No. 17 s3; 1945 9 Geo 6 No. 11 s 16; 1964 No. 32 s43;
1974 No. 25s7; 1977 No. 33 s5; 1992 No. 40 s 68

Evidence for defence
s112 om 1964 No. 32 s44

Division 6—Defendant admitting guilt
divhdg ins1992 No. 40 s 69

DEFENDANT ADMITTING GUILT
hdg prec s 113 om 1992 No. 40 s 69

Procedure if defendant pleads guilty
s113 amd 1899 63 Vic No. 9 s 3(2) sch 3; 1924 15 Geo 5 No. 6 s 2; 1956 5 Eliz
2No.5s8
sub 1964 No. 32 s45
amd 1973 No. 88 s 15; 1980 No. 35 s 4(1) sch 1; 1997 No. 3 s 122 sch 2

Division 7—Cor poration charged with indictable offence
divhdg ins1992 No.40s70

CORPORATION CHARGED WITH INDICTABLE OFFENCE
hdg prec s 113A ins 1978 No. 10s 4
om 1992 No. 40 s70

Committal proceedings where defendant is a corporation
s113A ins 1978 No. 10 s 4

BAIL
hdg prec s 114 om 1980 No. 35s4(1) sch 1
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Justices not to admit to bail in certain cases
s114 amd 1922 13 Geo 5No0. 2s6

sub 1964 No. 32 s 46

om 1980 No. 35s4(1) sch 1

Justices may admit to bail in other cases

s115 amd 1922 13 Geo 5 No. 2 s6; 1949 13 Geo 6 No. 30 s 19
sub 1964 No. 32 s 47
om 1980 No. 35s4(1) sch 1

Committing justicesto indicate bail
s116 amd 1922 13 Geo 5No. 2s6
sub 1964 No. 32 s48
om 1980 No. 35s4(1) sch1

Certificate
s117 amd 1922 13 Geo 5No. 2s6
om 1964 No. 32 s49

Duplicate certificate of consent to bail
s118 amd 1964 No. 32 s50
om 1980 No. 35s4(1) sch1

Procedure
s119 om 1964 No. 32 s51

Bail for persons charged with other misdemeanours
s120 om 1964 No. 32 s 52

Division 8—Action on committal for trial
divhdg ins1992 No.40s71

TRANSMISSION OF UNDERTAKING ASTO BAIL
hdg prec s 121 amd 1980 No. 35s4(1) sch 1
om 1992 No. 40s71

Transmission of undertaking asto bail
prov hdg amd 1980 No. 35s4(1) sch 1
s121 sub 1964 No. 32 s53

amd 1980 No. 35s4(1) sch 1

WARRANT OF DELIVERANCE
hdg prec s 122 om 1980 No. 35s4(1) sch 1

Admission to bail of a person in custody
s122 sub 1964 No. 32 s54
om 1980 No. 35s4(1) sch1

WITNESSESWHERE COMMITTAL FOR TRIAL
hdg prec s 123 om 1992 No. 40 s 72

Notice to witness
s123 sub 1977 No. 13s8

Signature of justices
s124 om 1977 No. 13s9
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Justices may commit refractory witness
s125 om 1977 No. 13s 10

TRANSMISSIONS OF DEPOSITIONS, ETC.
hdg prec s 126 om 1992 No. 40 s 72

Transmission of depositions
$126 sub 1964 No. 32 s55
amd 1980 No. 35 s 4(1) sch 1; 1985 No. 25 s 9; 1997 No. 3 s 122 sch 2;
1997 No. 38 s3 sch

Duty of Attorney-General etc.
s127 amd 1985 No. 25s 10

RECOMMITTAL
hdg prec s 129 om 1992 No. 40 s 72

Recommittal in case of error
s129 amd 1977 No. 13s11; 1980 No. 35s4(1) sch 1

Defendant may have copies of the deposition
s130 om 1899 63 Vic No. 9s3(2) sch 3

Copies of deposition
s131 om 1899 63 Vic No. 9s3(2) sch 3

Division 9—Examination of witnesses in another court district
divhdg ins1992 No.40s73

REMOTE PLACES
hdg prec s 132 om 1992 No. 40 s 73

Examination by justices for an offence committed in another Magistrates Court
district
s132 sub 1964 No. 32 s 56
amd 1980 No. 35s4(1) sch 1

Remand to another place
s133 sub 1964 No. 32 s57
amd 1980 No. 35s4(1) sch 1

Effect of depositions, undertakings as to bail and notices to witnesses taken,
given or ordered to be given elsewhere than at place of committal
s134 sub 1964 No. 32 s58; 1980 No. 35s4(1) sch 1

Proviso
s135 om 1964 No. 32 s59

Procedure on apprehension under backed warrant
s 136 om 1964 No. 32 s 59

Defendant may have to pay costs
s137 om 1964 No. 32 s 59

Certain persons not to be discharged on General Gaol Delivery
s138 om 1964 No. 32 s59
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Division 1—Venue
divhdg ins1992No.40s74

VENUE
hdg prec s 139 om 1992 No. 40 s 74

Where summary cases to be heard
s139 amd 1942 6 Geo 6 No. 17 s4
sub 1964 No. 32 s 60
amd 1972 No. 31 s 6 sch 1; 1973 No. 22 s 6; 1974 No. 25 s 8; 1980 No. 35
s4(1)sch 1

Adjournment to different place
s 140 amd 1964 No. 32 s61; 1974 No. 25 s9; 1980 No. 35s4(1) sch 1

Division 2—Default by complainant or defendant
divhdg ins1992 No.40s75

COMPLAINANT ' SDEFAULT
hdg prec s 141 om 1992 No. 40 s 75

Dismissal or adjournment in absence of complainant
s141 amd 1980 No. 35 s4(1) sch 1

DEFENDANT'SDEFAULT
hdg prec s 142 om 1992 No. 40 s 76

Proceedings in absence of defendant
s142 amd 1949 13 Geo 6 No. 30 s 20
sub 1963 No. 10s 3
amd 1964 No. 32 s 62; 1968 No. 14 s 13; 1973 No. 22 s 7; 1974 No. 25
s10; 1992 No. 40 s 77; 1995 No. 58 s4 sch 1

Permissible procedure in absence of defendant in certain cases
S 142A ins 1974 No. 25s 11
amd 1992 No. 40 s 78

Or justices may adjourn the case
s143 amd 1964 No. 32 s 63
Division 3—Hearing

divhdg ins1992 No.40s79

HEARING
hdg prec s 144 om 1992 No. 40 s 79

Both parties appearing
s144 amd 1964 No. 32 s 64

Defendant to be asked to plead
s145 sub 1964 No. 32 s 65

Wher e defendant pleads not guilty
s146 sub 1964 No. 32 s 66
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Proceeding at the hearing on defendant’s confession in absentia
s 146A prev s 146A renum as s 146B 1963 No. 10 s5

pres s 146A ins 1963 No. 10 s4

amd 1964 No. 32 s 67; 1992 No. 40 s 80

Payment to clerk of the court of money recoverablein a summary way
s146B pres s 146B (prev s 146A) ins 1941 5 Geo 6 No. 9s6

amd 1942 6 Geo 6 No. 17 s5

renum 1963 No. 10s5

amd 1965 No. 61 s 11 sch 2; 1992 No. 40 s 81

Power of justicesto reopen proceedings and rectify orders
s 147A ins 1977 No. 13s12
amd 1996 No. 79 s 59; 1997 No. 3 s 122 sch 2 (as amd 1997 No. 38
s 143(1)); 1997 No. 82 s60 (as amd 1999 No. 16 s 2 sch)

PRACTICE

hdg prec s 148 om 1992 No. 40 s 82
Division 4—Dismissal

divhdg ins1992 No. 40s83

DISMISSAL
hdg prec s 149 om 1992 No. 40 s 83

MINUTES OF CONVICTIONS AND ORDERS
hdg prec s 150 om 1973 No. 22 s 8

Minute of decision to be made and advice thereof sent by post
s150 amd 1949 13 Geo 6 No. 30 s 21; 1960 9 Eliz 2 No. 46 s 3; 1964 No. 32
$68; 1965 No. 43 s 13(2)(f)
sub 1973 No. 22s8

Division 5—Convictions and orders
divhdg ins1992 No.40s84

CONVICTIONS AND ORDERS
hdg prec s 151 om 1992 No. 40 s 84

Formal convictions and orders
s151 amd 1992 No. 40 s 85

NO CERTIORARI
hdg prec s 153 om 1992 No. 40 s 86

Division 6—Supply of copies of record
divhdg ins1992 No. 40s87

COPIES OF DEPOSITIONS, ETC.
hdg prec s 154 om 1992 No. 40 s 87

Copies of record

s 154 amd 1964 No. 32 s69
sub 1968 No. 14 s 14
amd 1993 No. 68 s 12 sch
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Imprisonment in first instance
s155 om 1973 No. 22s9

Division 7—Imprisonment
divhdg ins1992 No. 40s88
om 1993 No. 68 s 12 sch

IMPRISONMENT
hdg prec s 156 om 1992 No. 40 s 88

Imposition of imprisonment

s 156 sub 1964 No. 32 s 70; 1968 No. 14 s 15
amd 1990 No. 88 s 3 sch
om 1993 No. 68 s 12 sch

Division 8—Costs
divhdg ins1992 No. 40 s 89

COSTS
hdg prec s 157 om 1992 No. 40 s 89

Costs on conviction or order
s 157 amd 1964 No. 32s 71

Costs on dismissal
s158 amd 1964 No. 32 s 72; 1992 No. 40 s 90

Exercise of discretion in relation to an award of costs
s 158A ins 1992 No. 40 s 91
amd 1997 No. 38 s 59

Costsfor division
s158B ins 1997 No. 38 s 60

The sum allowed for coststo be specified in the conviction or order
s159 amd 1964 No. 32s73
sub 1997 No. 82 s 61 (never proc into force and om 1999 No. 16 s 2 sch)

Division 9—Enfor cement of decisions
divhdg ins1992 No. 40 s92

ENFORCEMENT OF DECISIONS
hdg prec s 161 ins 1949 13 Geo 6 No. 30 s 22
om 1992 No. 40 s 92

M ode of enforcement where no express provision made
s161 sub 1892 56 Vic No. 23 s 3; 1949 13 Geo 6 No. 30 s 22
amd 1985 No. 73 s 12(1); 1992 No. 48 s 207 sch

EXECUTION
hdg prec s 161A ins 1949 13 Geo 6 No. 30 s 22
om 1992 No. 40 s 93

Mode of levying penalties, moneys or costs
s161A ins 1949 13 Geo 6 No. 30 s 22
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Power to detain until return of warrant
prov hdg sub 1949 13 Geo 6 No. 30 s23
s162 amd 1949 13 Geo 6 No. 30 s 23

Commitment in default of execution

prov hdg sub 1949 13 Geo 6 No. 30s24

s163 amd 1949 13 Geo 6 No. 30 s 24; 1985 No. 73 s 12(1); 1988 No. 88 s 3
sch 1; 1992 No. 48 s 207 sch

When court may order imprisonment in default of execution
s163A ins1909 9 Edw 7 No. 11s3
amd 1949 13 Geo 6 No. 30 s 25; 1985 No. 73 s 12(1); 1988 No. 88 s 3
sch 1; 1992 No. 48 s 207 sch

Payment by instalments of, or security taken for payment of, money
s164 amd 1949 13 Geo 6 No. 30 s 26; 1992 No. 40 s 94

Commitment for non-payment of a penalty or a sum ordered to be paid
s 165 amd 1949 13 Geo 6 No. 30 s 27; 1985 No. 73 s 12(1); 1988 No. 88 s 3
sch 1
om 1992 No. 48 s 207 sch

Commitment for non-payment of a penalty or a sum ordered to be paid
5166 amd 1988 No. 88 s3 sch 1
om 1992 No. 48 s 207 sch

Power to issue or postpone warrant

S 166A ins 1909 9 Edw 7 No. 11s4
amd 1949 13 Geo 6 No. 30 s28; 1964 No. 32s 74
sub 1973 No. 22 s 10

IMMEDIATE IMPRISONMENT
hdg prec s 167 om 1992 No. 40 s 95

Commitment wher e execution would be ruinous

prov hdg amd 1949 13 Geo 6 No. 30529

s 167 amd 1949 13 Geo 6 No. 30 s 29; 1973 No. 22 s 11; 1985 No. 73 s 12(1);
1988 No. 88 s 3 sch 1; 1992 No. 48 s 207 sch

SATISFACTION OF EXECUTION BY PAYMENT
hdg prec s 168 om 1985 No. 73 s 12(1)

Discharge on payment
prov hdg amd 1949 13 Geo 6 No. 30 s 30
s168 om 1985 No. 73 s 12(1)

PAYMENT UNDER EXECUTION
hdg prec s 169 om 1992 No. 40 s 95

To whom paymentsto be made
s169 amd 1992 No. 40 s 96

Backing of warrants of execution
s170 om 1964 No. 32s75
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BACKING OF WARRANTS OF EXECUTION
hdg prec s 171 om 1992 No. 40 s 97

Effect thereof
s171 amd 1964 No. 32 s 76

MODE OF EXECUTION
hdg prec s 172 om 1992 No. 40 s 97

Procedur e on execution
s172 amd 1992 No. 40 s 98

IMPRISONMENT
hdg prec s 173 om 1992 No. 40 s 99

Mitigation of punishment by justices
s173 amd 1985 No. 73 s 12(1); 1988 No. 88 s 3 sch 1; 1992 No. 40 s 100; 1992
No. 48 s 207 sch

Scale of imprisonment for non-payment of money
s174 amd 1909 9 Edw 7 No. 11 s 5; 1949 13 Geo 6 No. 30 s 31; 1964 No. 32
s77; 1973 No. 22s12
om 1985 No. 73 s12(1)

Police officer to execute warrant of commitment when full sum not tendered
S174A ins 1949 13 Geo 6 No. 30 s 32

DUTY OF CLERK OF PETTY SESSIONSAND OF KEEPER OF GAOL
hdg prec s 175 om 1992 No. 40 s 101

Transfer of jurisdiction asto enforcement of fines etc.
s175 sub 1949 13 Geo 6 No. 30 s 33
amd 1973 No. 22 s 13; 1992 No. 40 s 102

Allocation of part payments
s175A ins 1949 13 Geo 6 No. 30 s 33
amd 1992 No. 40 s 103

Accountsto be kept in the form in Schedule 4
s176 om 1964 No. 32s78

REMISSION
hdg prec s 177 om 1992 No. 40 s 104

Division 10—Charge for issuing certain warrants
divhdg ins1999 No. 16517

Warrant may include charge for itsissue
s178AA ins1999 No. 16 s 17

PART 6A—USE OF VIDEO LINK FACILITIES
pt hdg ins 1996 No. 4s10

Purpose of part
s178A ins 1996 No. 4 s10
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Definitions for part
s178B ins 1996 No. 4s10

Use of video link facilitiesin proceedings
s178C ins 1996 No. 4 s 10

Detainee taken to be before the court
s178D ins 1996 No. 4 s 10

Way video link facilities must be operated
s178E ins 1996 No. 4s10

Facilities for private communication
s178F ins 1996 No. 4 s 10

Variation or revocation of order
s178G ins 1996 No. 4 s 10

PART 7—RECIPROCAL ENFORCEMENT OF FINES AGAINST BODIES
CORPORATE
pt hdg sub 1974 No. 25s12

Meaning of terms

s179 prev s 179 om 1899 63 Vic No. 9 s 3(2) sch 3
press179ins 1974 No. 25s13
amd 1992 No. 40 s 105; 1997 No. 82 s 62

Reciprocating States and Territories and reciprocating courts
prov hdg amd 1994 No. 87 s3sch 1
5180 prev s 180 om 1899 63 Vic No. 9s3(2) sch 3

press 180 ins 1974 No. 25s13

amd 1992 No. 40 s 106; 1994 No. 87 s3sch 1

Enforcement by Magistrates Court
s18l prev s 181 om 1899 63 Vic No. 9 s 3(2) sch 3
press181ins 1974 No. 25s14

Enforcement by reciprocating court
s182 prev s 182 om 1899 63 Vic No. 9 s 3(2) sch 3
press 182 ins 1974 No. 25s14

Defence
s183 om 1899 63 Vic No. 9 s 3(2) sch 3

Option given to betried by jury
s184 om 1899 63 Vic No. 9s3(2) sch 3

Proviso
s185 om 1899 63 Vic No. 9s3(2) sch 3

Confession of simple larceny or stealing from the person, or embezzlement or
obtaining or attempting to obtain money by false pretences
5186 om 1899 63 Vic No. 9s3(2) sch 3

Caution
5187 om 1899 63 Vic No. 9s3(2) sch 3
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Restriction on summary dealing with adult charged with indictable offence
s188 om 1899 63 Vic No. 9s3(2) sch 3

Justices may dismiss the defendant if they deem it expedient not to inflict any
punishment
5189 om 1899 63 Vic No. 9s3(2) sch 3

Presiding justices may order restitution of property
s190 om 1899 63 Vic No. 9 s 3(2) sch 3

Or payment
s191 om 1899 63 Vic No. 9 s 3(2) sch 3

Summary trial of children for indictable offences
s192 om 1899 63 Vic No. 9s3(2) sch 3

Proceedings under this Part of this Act a bar to further proceedings
s193 om 1899 63 Vic No. 9 s 3(2) sch 3

No. formal objection, &c
s194 om 1899 63 Vic No. 9 s 3(2) sch 3

No general forfeiture under this Part of this Act
s195 om 1899 63 Vic No. 9s3(2) sch 3

Referenceto 29 Vic., No. 6, s.9
s196 om 1899 63 Vic No. 9 s 3(2) sch 3

Convictions, &c., to bereturned to the clerk of the peace
s197 amd 1899 63 Vic No. 9s3(3) sch 4
om 1964 No. 32s79

PART 8—SURETY OF THE PEACE AND FOR GOOD BEHAVIOUR
pt hdg om 1964 No. 32 s80

Complaint praying for surety of the peace
s198 om 1964 No. 32 s80

Complaint praying for surety for the good behaviour
s199 om 1964 No. 32 s 80

Evidence in support
s200 om 1964 No. 32 s 80

Warrant
s201 om 1964 No. 32 s 80

Proceedings on appear ance of defendant
s202 om 1964 No. 32 s 80

Evidence
s203 om 1964 No. 32 s 80

Caseto be dismissed, or surety of the peace, &c., required
s204 om 1964 No. 32 s80

Notice of recognisance
s205 om 1964 No. 32 s 80
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Discharge
s 206 om 1964 No. 32 s 80

Estreating recognisance
s 207 om 1964 No. 32 s 80

Costs
s 208 om 1964 No. 32 s 80

PART 9—APPEALSFROM THE DECISIONS OF JUSTICES
pt hdg sub 1949 13 Geo 6 No. 30 s 34

Division 1—Appeal by way of order to review
divhdg ins1949 13 Geo 6 No. 30 s34
om 1997 No. 38 s 61(1)

Order toreview

s209 sub 1949 13 Geo 6 No. 30 s34
amd 1964 No. 32 s81; 1991 No. 68 s111 sch 2
om 1997 No. 38 s61(1)

Appeal from refusal to grant order to review
s210 amd 19415 Geo 6 No. 9s7

sub 1949 13 Geo 6 No. 30 s 34

amd 1991 No. 68 s 111 sch 2

om 1997 No. 38 s 61(1)

Groundsto be stated
s211 sub 1949 13 Geo 6 No. 30 s 34
om 1997 No. 38 s 61(1)

Return of order and terms on which it may be granted

s212 sub 1949 13 Geo 6 No. 30s 34
amd 1964 No. 32 s 82; 1991 No. 68 s 111 sch 2; 1992 No. 40 s 108
om 1997 No. 38 s61(1)

Powers of court or judge on return of order to review
s213 sub 1949 13 Geo 6 No. 30s 34

amd 1968 No. 14 s 16

om 1997 No. 38 s 61(1)

Costs
s214 sub 1949 13 Geo 6 No. 30 s34
om 1997 No. 38 s 61(1)

Report by justices

s215 sub 1949 13 Geo 6 No. 30s 34
amd 1968 No. 14 s 17
om 1997 No. 38 s 61(1)

Affidavits
5216 sub 1949 13 Geo 6 No. 30 s34
om 1997 No. 38 s 61(1)



184
Justices Act 1886

Dismissal for want of prosecution
s217 sub 1949 13 Geo 6 No. 30 s34
om 1997 No. 38 s61(1)

Asto drawing up and transmitting conviction or order
s218 sub 1949 13 Geo 6 No. 30s 34
om 1997 No. 38 s 61(1)

M emorandum of decision
s219 sub 1949 13 Geo 6 No. 30 s34
om 1997 No. 38 s61(1)

Enforcement of decision of court or judge
s220 sub 1949 13 Geo 6 No. 30 s 34
om 1997 No. 38 s 61(1)

Appellant by way of order to review deemed to have abandoned other rights of
appeal
s221 sub 1949 13 Geo 6 No. 30 s 34
om 1997 No. 38 s61(1)

Division 1—Appeal to a judge of District Courts
divhdg ins1949 13 Geo 6 No. 30s 34
amd 1988 No. 7 s 10
(prev div 2 hdg) renum as div 1 hdg 1997 No. 38 s 61(2)

Appeal to asingle judge
222 sub 1949 13 Geo 6 No. 30s 34
amd 1964 No. 32 s 83; 1988 No. 7 s 11; 1992 No. 40 s 109; 1996 No. 79
s60; 1997 No. 38 s 62; 1997 No. 82 s 63

Appeal generally arehearing on the evidence
223 sub 1949 13 Geo 6 No. 30 s 34; 1997 No. 38 s63

Power to adjourn appeal
s224 sub 1949 13 Geo 6 No. 30 s 34

Right of appellant to be present
S 224A ins 1997 No. 38 s 64

Power s of judge on hearing appeal
s$225 sub 1949 13 Geo 6 No. 30 s34

Costs
226 amd 1948 12 Geo 6 No. 28 s 2
sub 1949 13 Geo 6 No. 30 s34

Judge may state case
s227 sub 1949 13 Geo 6 No. 30s 34
amd 1988 No. 7 s 12; 1992 No. 40 s 110

Appeal not to be defeated for defect in notice etc. if amendable
$228 sub 1949 13 Geo 6 No. 30 s 34

Failureto prosecute appeal
$229 sub 1949 13 Geo 6 No. 30s 34
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Memorandum of judge’s deter mination
s$230 sub 1949 13 Geo 6 No. 30 s34
amd 1992 No. 40 s 111

Enforcement of decision
s231 sub 1949 13 Geo 6 No. 30 s 34
amd 1977 No. 13s 13

Costs of appeal
s232 sub 1949 13 Geo 6 No. 30 s34
amd 1992 No. 40 s 112; 1997 No. 38 s 65

Costsfor division
S 232A ins 1997 No. 38 s 66

Division 2—General provisions
divhdg ins1949 13 Geo 6 No. 30s34
(prev div 3 hdg) renum as div 2 hdg 1997 No. 38 s 61(2)

HABEAS CORPUS AND CERTIORARI
hdg prec s 233 ins 1949 13 Geo 6 No. 30 s 34
om 1992 No. 405113

Control of Supreme Court over summary convictions
$233 sub 1949 13 Geo 6 No. 30s 34

Amendment
s234 sub 1949 13 Geo 6 No. 30 s34

In cases of certiorari order
s235 sub 1949 13 Geo 6 No. 30 s 34

Notice dispensed with
5236 sub 1949 13 Geo 6 No. 30s 34

Power of court or judgeto grant bail
s237 sub 1949 13 Geo 6 No. 30 s 34
amd 1980 No. 35s4(1) sch 1

AMENDMENT—INFORMALITIES
hdg prec s 238ins 1949 13 Geo 6 No. 30 s 34
om 1992 No. 40 s 113

Respecting the amendment of convictions etc.
s$238 sub 1949 13 Geo 6 No. 30 s 34

Want of summons or complaint
$239 sub 1949 13 Geo 6 No. 30s 34

Distribution of penalty
$240 amd 1948 12 Geo 6 No. 28s3
sub 1949 13 Geo 6 No. 30s 34

Absconding appellant may be arrested
s241 sub 1949 13 Geo 6 No. 30s 34
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Court of appeal may decide matter
s242 om 1949 13 Geo 6 No. 30 s 34

Appeal to be on original materials unlessrehearing ordered or agreed to
S243 om 1949 13 Geo 6 No. 30 s 34

Notice of hearing
s 244 om 1949 13 Geo 6 No. 30 s 34

Court of appeal may state cause
s245 om 1949 13 Geo 6 No. 30 s 34

Effect of affirming decision
$246 om 1949 13 Geo 6 No. 30s 34

Committal on default
s 247 om 1949 13 Geo 6 No. 30 s34

Costs of appeal
s248 om 1949 13 Geo 6 No. 30s 34

If not paid, certificate to be granted
s249 om 1949 13 Geo 6 No. 30 s 34

Enforcement of order for costs
s 250 om 1949 13 Geo 6 No. 30 s34

Certiorari not to berequired for proceedings under this Act
s251 om 1949 13 Geo 6 No. 30 s 34

PART 10—PROTECTION OF JUSTICES IN THE EXECUTION OF THEIR
OFFICE WHERE ACTION LIESAGAINST JUSTICES
pt hdg prev pt 10 hdg om 1992 No. 40 s 114

Justice sued for act not within hisjurisdiction
$252 amd 1964 No. 32 s 84
om 1975 No. 51 s 3(1)

No action against justices after order to review has been granted
s253 sub 1949 13 Geo 6 No. 30s 35
om 1975 No. 51 s 3(1)

Warrant by 1 justice upon an order of another
s254 om 1975 No. 51 s 3(1)

No. action for acts done under order of Supreme Court
s255 om 1975 No. 51 s 3(1)

No. action where proceeding confirmed on appeal
s256 om 1975 No. 51 s 3(1)

Actionsin cases prohibited
s 257 om 1975 No. 51 s 3(1)

LIMITATION
hdg prec s 258 om 1992 No. 40 s 114
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Limitation of actions
s 258 om 1974 No. 75 s4 sch

NOTICE
hdg prec s 259 om 1992 No. 40 s 114

Notice of actions
s 259 om 1974 No. 75 s 4 sch

AMENDSAND PAYMENT INTO COURT
hdg prec s 260 om 1992 No. 40 s 114

Tender and payment of money into Court
s 260 om 1975 No. 51 s 3(1)

PRIVILEGE
hdg prec s 261 om 1992 No. 40 s 114

Privilege of justices
s261 om 1949 13 Geo 6 No. 30 s 36

No action against justicesfor judicial acts
$262 amd 1964 No. 32 s 85
om 1975 No. 51 s 3(1)

STATEMENT OF CLAIM AND PLAINT
hdg prec s 263 om 1992 No. 40 s 114

Justice sued for acts within his jurisdiction only liable in case of malice and
absence of reasonable and probable cause
s 263 om 1975 No. 51 s 3(1)

EVIDENCE
hdg prec s 264 om 1992 No. 40 s 114

Verdict for defendant
s264 om 1975 No. 51 s 3(1)

DAMAGES
hdg prec s 265 om 1992 No. 40 s 114

PART 10—MISCELLANEOUS

pt hdg pres pt 10 hdg (prev pt 11 hdg) ins 1932 23 Geo 5No. 7s5
amd 1949 13 Geo 6 No. 30 s 37
sub 1992 No. 40 s 115; 1994 No. 87s3sch 1

Forms
S 265 prev s 265 om 1975 No. 51 s 3(1)
press 265ins 1994 No. 87 s3sch 1

Regulations
S 266 ins1932 23 Geo 5No. 7s5
sub 1964 No. 32 s 86; 1992 No. 40 s 116
amd 1994 No. 87 s3 sch 1; 1996 No. 62 s 20; 1996 No. 79 s 61
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Rules of court

s 267 ins 1949 13 Geo 6 No. 30 s 38
amd 1992 No. 40 s 117
om 1995 No. 58 s4 sch 1

PART 11—VALIDATIONS, SAVINGS AND TRANSITIONAL
pt hdg prev pt 11 hdg renum as pt 10 hdg 1992 No. 40 s 115
pres pt 11 hdg ins 1992 No. 40 s 118
sub 1997 No. 38 s 67

Reference to certain former offices etc.
prov hdg sub 1994 No. 10s6
S 268 ins 1992 No. 40 s 118

amd 1995 No. 58 s4 sch 1

Approval of formson 18 June 1993
S268A ins 1995 No. 24 s 17
exp 12 April 1995 (see s 268A(2))

Declaration about effect of Penalties and Sentences Act 1992
s 269 ins 1993 No. 68s7

amd 1995 No. 24 s 18(1)

om 1995 No. 24 s 18(2)

AlA s 20A applies (see s 269(2))

Transitional provisions for SETONS
S 269A ins1994 No. 10s 7
exp 12 December 1995 (see s 269A(2))

Further transitional provisions for SETONS
s270 ins 1994 No. 10s 7
exp 12 December 1995 (see s 270(2))

Continuation of places and districts

s271 ins 1995 No. 24 s 19
exp 12 April 1996 (see s 271(4))
AlA s 20A applies (see s 271(3))

Decentralisation of Magistrates Courts Act 1965 references
s272 ins 1995 No. 58 s4 sch 1

Transitional—provision for Courts Reform Amendment Act 1997
s273 prev s273ins 1996 No. 4 s 11

exp 7 December 1996 (see s 273(3))

AlA s 20A applies (see s 273(2))

press 273 ins 1997 No. 38 s 68

exp 1 August 1999 (see s 273(3))

Validation—acting clerks of the court
s274 ins 1997 No. 38 s 68
exp 2 August 1997 (see s 274(3))
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Validation—clerks of the court, metropolitan district

s275 ins 1997 No. 38 s 68
exp 2 August 1997 (see s 275(8))
SCHEDULE 1

sch hdg om 1992 No. 40s119
sch 1 om 1908 8 Edw 7 No. 18 s2sch 1

SCHEDULE 2
sch hdg om 1992 No. 40s119
sch 2 om 1975 No. 51 s 3(1)

SCHEDULE 3
sch 3 amd o in ¢ pubd gaz 7 May 1949 p 1870; 31 January 1959 p 721;
12 December 1964 pp 1488-91; 26 December 1964 p 1782; 9 June
1973 p 1120; 7 June 1975 p 807; 16 August 1975 p 1776; 9 July 1977 p
1401; 4 July 1981 p 1799; 12 November 1988 pp 1199-203; 20 April
1991 p 2538
om 1992 No. 40 s 120

SCHEDULE 4
sch 4 om 1992 No. 40 s 120

SCHEDULE 5
sch 5 om 1992 No. 40 s 120

8 Provisionsthat have not commenced and are not
incor porated into reprint

The following provisions are not incorporated in this reprint because they had not
commenced before the reprint date (see Reprints Act 1992, s 5(c)).

Courts Reform Amendment Act 1997 No. 38 ss 60 and 66 read as follows—

Insertion of new s 158B
60. After section 158A—
insert—

‘Costsfor division

‘158B.(1) In deciding the costs that are just and reasonable for this
division, the justices may award costs only—

(@ for an item allowed for this divison under a scale of costs
prescribed under aregulation; and



190
Justices Act 1886

(b) up to the amount allowed for the item under the scale.

‘(2) However, the justices may allow a higher amount for costs if the
justices are satisfied that the higher amount is just and reasonable having
regard to the special difficulty, complexity or importance of the case.’.

Insertion of new s 232A
66. Part 9, division 1 (as renumbered), after section 232—
insert—

‘Costsfor division

‘232A.(1) In deciding the costs that are just for this division, the judge
may award costs only—

(@ for an item alowed for this division under a scale of costs
prescribed under aregulation; and

(b) up to the amount allowed for the item under the scale.

‘(2) However, the judge may allow a higher amount for costsif the judge
is satisfied that the higher amount is just having regard to the special
difficulty, complexity or importance of the appeal.’.

Justice and Other Legidation (Miscellaneous Provisions) Act (No. 2) 1997 No. 82
ss 59 and 60 read as follows—

Amendment of s98N (Reminder notices)
59.(1) Section 98N(4), from * prescribed’ —
omit, insert—

‘fixed by the chief executive by gazette notice for the cost of serving a
reminder notice.”.

(2) Section 98N—
insert—

‘(5) The amount fixed by the chief executive must be not more than the
reasonable cost of serving notice.’.
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Amendment of s 147A (Power of justicesto reopen proceedings and
rectify orders)—

60. Section 147A(1), ‘1988 —
omit, insert—
‘1992'.

[ state of Queensland 1999



