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LOCAL GOVERNMENT ACT 1993

[as amended by all amendments that commenced on or before 17 September 1998]

An Act to providefor local government, and for related purposes

CHAPTER 1—PRELIMINARY

PART 1—INTRODUCTION

Short title
1. This Act may be cited as the Local Government Act 1993.

PART 2—OBJECTS

Objects of thisAct
2. The objects of this Act include—

(@ providing a legal framework for an effective, efficient and
accountable system of local government; and

(b) recognising ajurisdiction of local government sufficient to allow
a local government to take autonomous responsibility for the
good rule and government of its area with a minimum of
intervention by the State; and

(c) providing for community participation in the local government
system; and

(d) defining the role of participants in the local government system;
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and

(e) establishing anindependent processfor ongoing review of certain
important local government issues.

PART 3—INTERPRETATION

Definitions
3. Inthis Act—

“Aboriginal local government” means a body that has the function of
local government under the Community Services (Aborigines)
Act 1984.

“additional territorial unit”, of a local government, has the meaning
given by section 23 (Exercise of jurisdiction outside its loca
government area—the “additional territoria units’).

“affected area”, for areviewable local government matter, means an area,
or part of an area, prescribed under aregulation for the matter.

“ affected elector” means—

(@) for an affected area (that is not divided into voting areas) for a
reviewable local government matter for which areferendum isto
be held in relation to an electoral and boundaries review
commission’s proposed determination of the matter—a person
who, on the referendum roll cut off day, is, under the Electoral
Act 1992, an elector for an electoral district, or part of an electoral
district, included in the affected area; or

(b) for a voting area of an affected area for a reviewable local
government matter for which a referendum is to be held for an
electora and boundaries review commission’s proposed
determination of the matter—a person who, on the referendum
roll cut off day, is, under the Electoral Act 1992, an elector for an
electoral district, or part of an electora district, included in the
voting area.

“appeal tribunal” means an appeal tribunal established under this Act to
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hear an appeal about the decision about which the expression is used.
“appointer”, of alocal government employee, means—
(&) for the chief executive officer—the local government; or

(b) for a senior executive officer appointed by the loca
government—the local government; or

(c) for another employee—the chief executive officer.
“approve’, areferendum question, see section 124.
“approved form” see section 1202.

“approved inspection program” see section 1098.
“area’” means—

(@ for aloca government—its basic territorial unit; or

(b) for ajoint local government—itsterritorial unit.
“authorised person” —

(8 inchapter 3 (Interaction with the State), part 2 (Intervention by the
State)}—means a person who is appointed under section 167
(Inquiries, investigations and inspections by authorised persons);
and

(b) in chapter 14 (Rates and charges), part 3 (Categorisation of land
for differentia rating), divison 2 (Entry on land for
categorisation)—has the meaning given by section 980 (M eaning
of “authorised person” for division); and

(c) in chapter 15 (Provisions aiding loca government), part 5
(Enforcement of local government Acts)—has the meaning given
by section 1082 (Definitions).

“basicterritorial unit”, of alocal government, has the meaning given by
section 22 (Exercise of jurisdiction for itslocal government area—the
“basic territorial unit”).

“budget meeting”, of alocal government, means a meeting of the local
government at which it adoptsits budget for afinancial year.

“certified copy”, of alocal government’s local law or local law policy,
means a copy of the local law or local law policy certified by the local
government’s chief executive officer to be the local law or local law



s3 40 s3
Local Government Act 1993

policy as made by the local government.
“chairperson”, of an expanded commission, means—

(@ if the commission is a special commission—the member
mentioned in section 67(1)(a); or

(b) if paragraph (@) does not apply—the commission member who is
the commissioner or deputy commissioner.

“cleansing services’ includes services for the remova of nightsoil, refuse
or recyclable material.

“combined form” means aform that—

(@) gives information required by this Act and other Acts about a
change of ownership of land; and

(b) may be given to the registrar of titles.
“commer cial business unit”, of aloca government, see section 578.
“commission” means the Local Government Grants Commission.

“commissioner” means the electoral commissioner under the Electoral Act
1992.

“community titles Act” means—
*  theBuilding Units and Group Titles Act 1980
» thelntegrated Resort Development Act 1987
*  theMixed Use Development Act 1993
»  another Act prescribed by regulation.

“company limited by shares’” has the same meaning as in the
Corporations Law.

“component local government” means alocal government entitled to be
represented on ajoint local government, either in itsown right or as a
member of a group of local governments.

“compulsory referendum” see section 92.

“conclusion”, of alocal government election, has the meaning given by
section 5 (Meaning of “conclusion” of local government election).

“consultation period” —
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(@) for a proposed local law—means the period mentioned in
section 868 (Step 3—consult with public about proposed law);
and

(b) for aproposed local law policy—means the period mentioned in
section 878 (Step 2—consult with public about proposed policy).

“continuing candidate”, for a counting of votes, means a candidate who
has not been excluded at a previous count of votes.

“councillor”, of a local government, includes the local government’s
mayor.

“cut off day”, for the votersroll for an election, means the day to which the
voters roll for the election must be compiled under section 277 (Cut
off day for votersroll).

“decision maker”, for the categorisation of land for a differential general
rate, has the meaning given by section 983(2)(c)(i) (Notice to owner of
categorisation).

“declaration envelope’” means an envelope on which there is a declaration
that has been, or aform of declaration that is to be, made by an elector.

“declaration form” means a form on which there is a declaration to be
made by an elector.

“declaration vote” means avote for which a declaration envelope must be
completed.

“declaration voter” means a person mentioned in any of the following
sections—

*  section 343 (Who may cast a declaration vote)

e section 344 (Who must cast a declaration vote in ordinary
elections)

*  section 345 (Declaration voting for postal ballot elections).

“delayed implementation determination”, for a reviewable loca
government matter, means a determination, under section 93(2) or (3)
or section 102(2) or (3), for the matter.

“delayed implementation issues’, for a reviewable local government
matter mentioned in section 64(1)(c), means—
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(@) the likely cost of conducting fresh elections that may be held
because of the implementation of the matter; and

(b) the period since the conduct of the last elections of all councillors
for the local governments affected by the matter; and

(c) theperiod beforethe conduct of the next triennial electionsfor the
local governments.

“delayed implementation reference’, for a reviewable local government
matter, means a reference of a matter mentioned in section 64(1)(c),
for alocal government whose areais divided, that—

(@) does not include a matter mentioned in section 64(1)(g), (h), (i) or
(k); and

(b) the Minister states in the reference is a delayed implementation
reference.

“deputy commissioner” means the deputy electoral commissioner under
the Electoral Act 1992.

“differential general rate’” means a rate (other than a specia rate) made
and levied equally on the unimproved value of al rateable land in a
local government area included in a category decided by the local
government in levying the rate.

“dispose’ of land or goods includes sell the land or goods.

“division”, of a local government area, means a division of the area
established for the election of councillors or a councillor.

“effective value” of land for a financial year (the “relevant financial
year”), for the purpose of calculating the land’s unimproved value to

make and levy rates for a financial year (the “current financial
year”), means—

(a) if the relevant financial year is a financial year other than the
current financial year—the unimproved value of the land decided
under the Valuation of Land Act 1944 effective on the last day of
the financial year; or

(b) if the relevant financial year is the current financial year—the
unimproved value of the land decided under the Valuation of
Land Act 1944.
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“dect” includesre-elect.

“dection” means an eection of councillors, or a councillor, of a local
government.

“election matter” means anything able to, or intended to—
(@ influence an eector about voting at an election; or
(b) affect theresult of an election.

“election period”, for an election, means the period—

(@) starting on the day when public notice of the holding of the
election is given under section 301(1) (Calling for nominations);
and

(b) ending on the close of the poll in the election.
“elector” means a person entitled to vote under this Act.

“electoral and boundaries review commission” means a Loca
Government Electora and Boundaries Review Commission
established under section 66.

“electoralofficer”, for an election, means the returning officer, an assistant
returning officer or apresiding or issuing officer.

“electoral paper” means aballot paper or declaration envelope or form.
“dectoral roll” meansaroll kept under the Electoral Act 1992.
“encumbrance’ includes any of the following that affects land—

(8 amortgage, lien or charge;

(b) acavedt;

(c) anagreement;

(d) ajudgment, writ or process;

(e) aninterest adverseto theinterest of the land’ s owner;

but does not include an easement.
“enterprise” includes any business, undertaking and activity.

“enterprise power” has the meaning given by section 496(2) (Engagement
in or help to enterprises).
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“exhausted ballot paper”, for a count of votes, means a ballot paper on
which there is not recorded a vote for a continuing candidate.

“expanded commission” means an electoral and boundaries review
commission constituted by more than 1 commission member.

“explanatory statement” see section 131.
“facility” includes work.
“ferry” includes a punt and floating pontoon.

“foreshore” means the land lying between high-water mark and low-water
mark at ordinary spring tides.

“fresh election” means an election under chapter 5 (Local government
eections), part 7 (Fresh elections).

“general charge” means a charge mentioned in section 974 (General
charges).

“general rate” means arate (other than a separate rate) made and levied by
a local government equally on the unimproved value of all rateable
landinitsarea.

“gover nment entity” has the same meaning as in the Gover nment Owned
Corporations Act 1993.

“holding” meansland held from the State for aleasehold interest.

“implementation issues’, for a reviewable local government matter
mentioned in section 64(1)(a), (c), (e) or (f), means—

(@) the apportionment of assets and liabilities between the loca
governments concerned; and

(b) the application of existing local laws, planning schemes and
interim devel opment control provisions; and

(c) the preservation of—

(i) vauationsof, andrateslevied on, rateableland that would be
affected by the matter if it were implemented; and

(it) any existing debentures issued by the local governments;
and

(d) therationalisation of staff of the local governments; and
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(e) anything else prescribed under aregulation.
“improved land” means|and, or the part of land, that is—

() thesdteor curtilage of abuilding; or

(b) agarden, lawn, yard or court; or

(c) apark, plantation, planted walk or avenue; or

(d) anursery for trees, or

(e) land under cultivation.

“infringement notice”, for an infringement notice offence, means a notice
under the Justices Act 1886, section 98C.

“infringement notice offence” means an offence to which the JusticesAct
1886, part 4A applies.

“institution” means any of the following—
(@ ahospital;
(b) aconvaescent home;
(c) anursing home;
(d) ahome for the aged;
(e) ahostel for the aged or infirm;
(f) aprison or other place of confinement;
(g) another place prescribed by regulation as an institution.

“interim development control provision” means an interim development
control provision that continues to have effect under the Integrated
Planning Act 1997, section 6.1.12.1

“interim local law” has the meaning given by section 852 (Meaning of
“interim local law™).

“issuing officer” means a person appointed to issue ballot papers,
declaration envelopes or declaration forms to electors, and includes a
returning officer, assistant returning officer and presiding officer when
carrying out any of those functions.

1 Section 6.1.12 (Continuing effect of interim development control provisions)
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“joint local government” means a joint local government established
under this Act.

“joint local gover nment area” means a part of the State that is established
asajoint local government area under this Act.

“jurisdiction of local government” has the meaning given by section 25
(Jurisdiction of local government).

“keeper of theregister” hasthe meaning given by section 1140 (Accessto
register of interests).

“land” includes—

(@ freehold land; and
(b) aholding; and
(c) amining claim.

“land record”, of alocal government, means the record of rateable land in
its area it is required to keep under section 994 (Land record to be
kept).

“levee bank” means an embankment or structure by which—

() water is prevented or reduced from flowing into or from land; or
(b) theflooding of land is prevented or reduced.
“LGOC” see section 592.

“limited partner” has the same meaning as in the Partnership (Limited
Liability) Act 1988.

“limited reviewable local government matter” see section 65.

“local governing body” has the meaning given by the Local Gover nment
(Financial Assistance) Act 1986 (Cwilth).

“local gover nment” means alocal government established under this Act.

“local government Act” means an Act under which a local government
may exercise the jurisdiction of local government, and includes, for
example, this Act, the Integrated Planning Act 1997, a local law, a
planning scheme or interim devel opment control provisions.

“local government area” means a part of the State that is established as a
local government area under this Act.
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“Local Government Association” means the Local Government
Association of Queensland (Incorporated).

“Local Government Finance Standards’ means the standards in force
under section 502 (Issue of standards).

“local gover nment matter” means amatter about local government.

“local law” has the meaning given by section 850 (Meaning of “local
law™).

“local law policy” has the meaning given by section 853 (Meaning of
“local law policy”).

“majority”, of commission members of an expanded commission
constituted by an even number of members, means at least one-half
the members plus 1.

“major reference’, for areviewablelocal government matter, means—

(@) a reference of, or reference including, a reviewable local
government matter mentioned in section 64(1)(g) or (h) that, if
implemented, would affect the City of Brisbane; or

(b) areference of another reviewable local government matter that—

(i) the Minister states in the reference of the matter is a major
reference; or

(i) the commissioner or an electoral and boundaries review
commission declares under section 81 or 83 is a major
reference.2

“material personal interest” of a person has the meaning given by
section 6 (Meaning of “material personal interest”).

“member” for—

(@ a joint loca government—includes the president and deputy
president of the joint local government; or

(b) a loca government committee—includes the chairperson and
deputy chairperson of the committee; or

2 A gpecid reference is a major reference under paragraph (a)—see definition
“special reference’.
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(c) the Local Government Grants Commission—includes the
chairperson and deputy chairperson of the commission; or

(d) an electoral and boundaries review commission—means a
member of the commission.

“merit”, of an applicant, includes the applicant’s abilities, knowledge and
skills relevant to the position concerned.

“minimum general rate levy” means an amount fixed as the minimum
amount payable as a genera rate or differential general rate for al or
any ratesble land in aloca government area.

“mining claim” means a mining claim to which the Mineral Resources Act
1989 applies.

“mining lease” means a mining lease to which the Mineral Resources Act
1989 applies.

“minor reference”, for a reviewable loca government matter, means a
reference the commissioner declares, under section 81, is a minor
reference, but does not include areference an el ectoral and boundaries
review commission declares, under section 83, to be amgjor reference.

“misconduct”, of alocal government employee, means—

(@) disgraceful or improper conduct that shows unfitness to be or to
continue as alocal government employee; or

(b) behaviour that does not satisfy a standard of behaviour generally
expected of local government employees; or

(c) acontravention of a provision of this or another Act setting out
what the employee must or must not do (whether or not the Act
provides for a penalty for contravening the provision).

“mobile polling booth” means a place declared by areturning officer asa
mobile polling booth for aballot in apoll.

“model local law” has the meaning given by section 851 (Meaning of
“model local law™).

“nomination day” means the day specified as the nomination day for an
election—

(@) inanotice under section 301 (Calling for nominations); or
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(b) in agazette notice under section 316 (Extension of times).
“non-compulsory referendum” see section 92.

“notice of realignment” means a notice under section 902(3) (Realignment
of roads).

“open to inspection” has the meaning given by section 7 (Meaning of
“open to inspection”).

“oppose’ , areferendum question, see section 124.

“ordinary polling booth” means a place, or part of a place, a returning
officer arranges to be used on polling day to enable electorsin genera
to vote.

“ordinary voting hours’ means the hours between 8 am. and 6 p.m.

“overdue rate” has the meaning given by section 1016 (Meaning of
“overduerate’).

“owner”, of land, see—
(&) for chapter 3, part 1—section 63; or
(b) for all provisions—section 4.

“pensioner” means a person receiving a pension, alowance or benefit
prescribed by regulation.

“perform work” includes take action to comply with alocal government
Act.

“permissible company” has the meaning given by section 497 (Specific
enterprise powers).

“place’ includes avehicle.

“planning scheme” has the meaning given by the Integrated Planning Act
1997, section 2.1.1.

“political party” meansan organisation registered asapolitical party under
the Electoral Act 1992.

“polling booth” means—
(@ anordinary polling booth; or
(b) amobile polling booth; or
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(c) the place declared as apolling booth to enable an elector to cast a
declaration vote under section 352 (Declaration voting before

polling day).
“polling day”, for an election, means the day—

(@) gpecified in a notice under section 311 (Procedure if number of
candidates exceeds number required); or

(b) fixed by notice under section 313 (Procedure on death of
candidate when poll to be conducted); or

(c) fixed by anotice under section 316 (Extension of times); or
(d) fixed by anotice under section 342 (Adjournment of poll).

“postal ballot election” means an election for a local government area, a
division of alocal government area or a part of alocal government area
for which the Governor in Council has directed that the poll be
conducted by postal ballot.

“prescribed offices’ see section 7.

“public office”, of a loca government, means the premises kept as its
public office under section 37 (Site of public office).

“question”, for areferendum, means the question asked at the referendum.

“rate’” means arate or charge mentioned in section 963(1) (Power to make
and levy rates and charges), and includes any interest accrued, or
premium owing, on arate or charge mentioned in the section.

“rateable land” has the meaning given by section 957 (What land is
rateable?).

“rating category” has the meaning given by section 983(2)(a) (Notice to
owner of categorisation).

“referendum” means a referendum under chapter 3, part 1, division 7, for
an electora and boundaries review commission’s proposed
determination of areviewablelocal government matter.

“referendum day” see section 127.
“referendum notice’, for areferendum, see section 128.

“referendum roll cut off day”, for areferendum, means the day stated in
the referendum notice for the referendum as the referendum roll cut off



s3 51 s3
Local Government Act 1993

day.
“registrar of titles’ means a public official or authority responsible for
registering title to land and dealings affecting land.

“remuneration”, of a councillor or member of a committee of a local
government, includes—

(8 any feesor alowances, or reimbursement of expenses, paid to the
councillor or member by the local government; and

(b) any benefit or entitlement provided to the councillor or member
by the local government.

“required number”, in chapter 12 (Local laws and local law policies),
means the number decided by the Minister.

“returning officer”, for a referendum, means the person appointed under
section 126 as the returning officer for the referendum.

“review commissioner” means a review commissioner appointed under
chapter 3, part 1, division 8, subdivision 2.

“reviewable local government matter” has the meaning given by
section 64 (Meaning of “reviewable local government matter”).

“road” means—
(@) anareaof land dedicated to public use as aroad; or

(b) anareathat isopen to or used by the public and is developed for,
or has as 1 of its main uses, the driving or riding of motor
vehicles; or

(c) abridge, culvert, ferry, ford, tunnel or viaduct; or
(d) apedestrian or bicycle path; or

(e) apart of an area, bridge, culvert, ferry, ford, tunnel, viaduct or
path mentioned in paragraphs (a) to (d);

but does not include a State-controlled road under the Transport
Infrastructure Act 1994.

“senior executive officer”, of alocal government, means an employee of
the local government—

(@ who reportsdirectly to the chief executive officer; and
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(b) whose position ordinarily would be considered to be a senior
position in the local government’ s corporate structure.

“separ ate charge” means a charge made and levied by alocal government
equaly on all rateable land inits area.

“separate rate” means a rate made and levied by a local government
equally on the unimproved value of al rateableland inits area.

“sign” athing includes the making of a mark on the thing before someone
else who signs the thing as witness.

“significant business activity”, of alocal government, means a significant
business activity of the local government under chapter 8.

“gpecial charge’” means a charge made and levied by a local government
on some, but not al, rateable land in its area.

“special commission” means an electoral and boundaries review
commission established for a special reference of a reviewable local
government matter.

“gpecial rate” means a rate made and levied by aloca government on the
unimproved value of some, but not all, rateable land in its area.

“special reference”, for a reviewable local government matter, means a
reference under section 288 of a reviewable local government matter
mentioned in section 64(1)(g) or (h) that, if implemented, would affect
the City of Brisbane.

“State-controlled road” means a State-controlled road under the
Transport Infrastructure Act 1994.

“Stateinterest”, for aloca law or local law policy, a provision of alocal
law or local law policy, or aprovision of a proposed local law, is—

(@) aninterest that, in the Governor in Council or Minister’s opinion,
affects an economic, social or environmental interest of the State
or aregion; or

(b) an interest in ensuring there is an efficient, effective and
accountable system of local government; or

(c) aninterest prescribed by regulation.

“State land” means unallocated State land within the meaning of the Land
Act 1994.
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“State office”, of the department, means the department’s address
prescribed by regulation.

“structure” means anything built or constructed, whether or not attached to
land.

“territorial unit”—

(a8 for alocal government—has the meaning given by section 24
(Territorial unit of local government); or

(b) for ajoint loca government—means its joint local government
area.

“time shar e scheme”, for a structure, means a scheme or arrangement that
IS to operate for at least 3 years during which time the participants in
the scheme or arrangement are, or may become, entitled to use, occupy
or possess the structure, or part of the structure, for 2 or more periods.

“Torres Strait Islander local government” means a body that has the
function of local government under the Community Services (Torres
Strait) Act 1984.

“unimproved value” of land for afinancial year—

(@) if the relevant local government has made a resolution under
section 959 (Local government may decide to average land values
for rating purposes) for the financial year—means the averaged
value of theland calculated under chapter 14 (Rates and charges),
part 1 (General), division 2 (Averaging of valuations); or

(b) for a mining claim—is the amount specified under section 970
(Unimproved value of mining claims); or

(c) in any other case—has the meaning given by the Valuation of
Land Act 1944.

“utility charge” means a charge for the supply by alocal government of
water, gas, sewerage or cleansing servicesto any land or structure.

“valuation authority” meansthe chief executive within the meaning of the
Valuation of Land Act 1944.

“votersroll”, for an election, isthe roll compiled by the returning officer of
persons entitled to vote at the election.

“voting areas’, of an affected area, mean the parts into which an affected
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areaisdivided, under aregulation, for areferendum.

“voting hours’, for voting at a mobile polling booth or declaration voting
at a place under section 352 (Declaration voting before polling day),
means the hours when electors may enter the booth or place to vote at
an election.

“watercourse” means a river, creek or channel where water flows
naturaly.

Meaning of “owner” of land

4.(1) An*“owner” of land is—

@
(b)

(©

(d)

(€)
()

(9)

(h)
(i)

aregistered proprietor of freehold land; or

a purchaser of land to be held as freehold land that is being
purchased from the State under an Act; or

a lessee of land held from the State, and a manager, overseer or
superintendent of the lessee who lives on the land; or

a holder of—
(i) amining claim or lease; or

(i) an area mentioned in the Mineral Resources Act 1989,
schedule, section 5; or

alessee under the Petroleum Act 1923; or

a lessee of land held from a government entity or local
government; or

the holder of —

(i) an occupation permit under an Act, a stock grazing permit
under an Act or a permit prescribed by regulation; or

(ii) apermit to occupy under the Land Act 1994; or

(ili) a permission to occupy from the Primary Industries
Corporation; or

alicensee under the Land Act 1994; or

for land on which there is a structure subject to a time share
scheme—the person notified to the local government concerned
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as the person responsible for the administration of the scheme as
between participants in the scheme; or

() another person who—
(i) isentitled to receivethe rent for the land; or

(i) would be entitled to receive the rent for the land if it were
leased at arack-rent.3

(2) However, an owner does not include the State or a government entity
except so far asit isliable under an Act to pay arate.

M eaning of “conclusion” of local gover nment election

5.(1) The “conclusion” of the election of a councillor, other than a
councillor of the Brisbane City Council, is—

(a) if the councillor is elected at an election of all councillors of the
local government—the day on which the last declaration of a poll
conducted in the election is displayed in the local government’s
public office as required by this Act; or

(b) if the councillor is elected at a by-€election and—

(i) apoll isconducted—the day on which the declaration of the
poll is displayed in the local government’s public office as
required by this Act; or

(it) apoll isnot conducted—the day after the nomination day for
the by-election; or

(c) if, becausethe number of candidates nominated for election isthe
same or less than the number of councillors to be elected, the
councillor is elected (other than at a by-election) and—

(i) 1 or more polls are conducted in the local government
area—the day on which the last declaration of a poll
conducted in the local government area is displayed in the
local government’ s public office as required by this Act; or

(i) no poll is conducted in the local government area—6 p.m.

3 Rack-rent of land is a rent for the land that is the highest possible rent for the
land. It impliesthat the land is leased commercially.
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on the day that a poll would otherwise have been required
under this Act to be conducted.

(2) The “conclusion” of the election of acouncillor of the Brisbane City
Council is—

(@) for atriennia election—when the names of al candidates elected
are published in the gazette; or

(b) for a by-election whether or not a poll is conducted—when the
name of the candidate elected is published in the gazette.4

Meaning of “material personal interest”

6.(1) A person has a “material personal interest” in an issue if the
person has, or should reasonably have, a realistic expectation that, whether
directly or indirectly, the person or an associate stands to gain a benefit or
suffer a loss, including a benefit or loss as a director of a significant
business entity under chapter 8, part 7 that is, or is to become, an LGOC,
depending on the issue’ s outcome.

(2) An “associate’ isany of the following persons—
(@) aspouse or other member of the person’s household;

(b) anentity (other than a government entity) of which the person or
the person’s nominee is a member;

(c) apartner of the person;
(d) anemployer (other than a government entity) of the person;
(e) aperson prescribed by regulation.
(3) However, a person does not have a material personal interest in an
issue—
(@) if theissueis about—

(i) the remuneration of councillors or members of a local
government committee or directors of significant business
entitiesthat are, or are to become, LGOCs; or

4 Electoral Act 1992, section 123(2)(c) provides for publication in the gazette of
the name of each candidate elected. That section is applied to the conduct of
Brisbane City Council elections—see City of Brisbane Act 1924, section 17(5).
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(b)

(©

(i)
(iii)

(iv)

(V)

(vi)

salary, wages or other remuneration of local government
employees; or

the terms on which goods, services or facilities are to be
offered by the local government for use or enjoyment of the
publicinitsarea; or

the making of a rate or the levying of a rate or a general
charge by the local government; or

a planning scheme of general application in the local
government’s areg; or

provison of superannuation entittements or accident
insurance for councillors or employees of the loca
government; or

if theinterest is merely—

(i)

(i)

(iii)

(iv)

as an elector, ratepayer or resident of the local government’s
areg; or

as a user of goods, services or facilities supplied, or to be
supplied, by the local government (whether under a contract
or otherwise) as a member of the public in common with
other members of the public; or

as a member of a non-profit, charitable or religious
organisation involving no personal gain or loss to the
person; or

as amember of another entity in which the member does not
have persona financia interest; or

merely because the person—

(i)
(ii)

(iii)

Is an employee of the State or a government entity; or

Is a candidate for election or appointment as mayor or
deputy mayor of the local government or chairperson,
deputy chairperson, member or delegate member of any of
its committees or a director of a significant business entity
that is, or is to become, an LGOC or the shareholder’s
delegate for an LGOC; or

may become entitled to benefits under a policy of accident
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insurance, public liability or professional indemnity
insurance held, or to be held, by the local government.

(4) This section does not apply to section 689.

M eaning of “ open to inspection”
7.(1) If adocument is“open to inspection” —

(a) if a document is open to inspection under chapter 8, 9, 10 or
11—it must be held in the local government’ s public office; and

(b) if it isadocument of alocal government—it must be held in the
local government’s public office; and

(c) if itisadocument relating to an electoral and boundaries review
commission’' s examination or determination of areviewablelocal
government matter—

(i) it must be held in the electoral commission’s office at
Brisbane and the public office of each loca government
concerned (the “ prescribed offices’); and

(ii) it may aso be held at another office under arrangements
made by the commission; and

(d) if itisadocument of another entity—it must be held in an office
of the entity that is open to the public.

(2) If aperson is authorised under this Act to inspect the document, the
person may, free of charge and at any time when the office in which the
document is held is open for business—

(@) inspect the document; and
(b) make copies of, or take extracts from, the document.
(3) Thefollowing persons are authorised to inspect the document—

(@) if this Act specifies a description of person who may inspect the
document—the person and the person’ s agents;

(b) inanother case—all persons.

(4) The person (the “ custodian” ) who has the custody of the document
Isnot required to supply any facility or service to a person in making a copy
of, or taking an extract from, the document.
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(5) However, if the custodian supplies afacility or serviceto aperson in
making a copy or extract, the custodian may charge areasonable fee for the
facility or service.

Documents open to inspection not to contain infor mation about
protected persons

8.(1) This section applies to a document that—
(&) is, under this Act, open to inspection; and

(b) is, or is based on, a document given to the local government by
the chief executive (valuations); and

() would, apart from this section, include the name and posta
address of a protected person.

(2) If the chief executive (valuations) gives notice to the local government
under the Valuation of Land Act 1944, section 73A, about a protected
person, the local government must not include the name and postal address
of the protected person in the document when the document is open to
inspection.

(3) In this section—

“chief executive (valuations)” meansthe chief executive of the department
in which the Valuation of Land Act 1944 is administered.

“protected person” means a person for whose benefit the chief executive
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(valuations) has made a direction under the Valuation of Land Act
1944, section 75B(2), that continues to have effect.5

PART 4—APPLICATION OF ACT TO BRISBANE
CITY COUNCIL

Act appliesonly so far as expressly provided

9.(2) This Act applies to the Brisbane City Council only so far as is
expressly provided by this or another Act.

(2) The provisions of this Act that apply to the Brisbane City Council
include the following—

e chapter 2 (Theloca government system)

e pat 1 (Loca governments), divisions 2 (Roles of local
governments) and 3 (Jurisdiction of local governments)

e part 2 (Joint local governments)
e part 3 (Joint action by local governments)
»  chapter 3 (Interaction with the State)

5 The Valuation of Land Act 1944, section 73A provides as follows—

‘L ocal governmentsto be given notice about protected persons

73A.(1) If avauation roll or part of a valuation roll is, under section 73, given
to a local government, the chief executive must, at the time the roll or part is
given to the local government, give notice to the local government about the
suppression directions for the benefit of protected persons whose names and
addresses appear in theroll or part.

(2) If a valuation roll or part of a valuation roll has, under section 73, been
given to a local government and a person, whose name and address appears in
the roll or part, becomes a protected person, the chief executive must give
notice to the local government about the suppression direction for the benefit of
the protected person, no later than 7 days after the date of the direction.

(3) If matters stated in a suppression direction change (including, for example,
the land stated in the direction), the chief executive must give notice to a local
government that has previously been given notice about the direction.

(4) A notice under this section must be in the approved form.’.
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 part 1l (Reviewableloca government matters)

e part 3 (Loca Government Grants Commission)
chapter 4 (Local government councillors)

e part 1 (Membership of local governments)

e part 3 (Entitlements and obligations), division 2 (Obligations
of councillors)

e part 4 (Vacanciesin membership of local governments)
chapter 5 (Local government elections)
* part5 (Division of local government areas)
e part 6 (Conduct of elections)
*  section 298 (Qualification for nomination)
e section 299 (Prohibition of dual candidature)

»  section 300 (Leave to local government employee to
contest election)

*  section 302 (Who may nominate)
chapter 6 (General operation of local governments)
e part 4 (Enterprises)
chapter 8 (National competition reform of significant business
activities)
chapter 9 (Conduct of competitive business activities)
chapter 10 (Reform of certain water and sewerage services)
chapter 11 (Complaints about competitive neutrality)
chapter 12 (Local laws and loca law policies)
chapter 13 (Local government infrastructure)
chapter 14 (Rates and charges)
* partl(Generd), division 2 (Averaging of vauations)
*  pat 7 (Recovery of rates)

chapter 15 (Provisions aiding local government)
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e chapter 18 (General)
e part 2 (Miscellaneous)

e section 1205 (Application of Freedom of Information
Act and Judicial Review Act)

e chapter 19 (Transitional, validation and savings provisions,
repeals and amendments)

e part1(Transitional, vaidation and savings provisions)
e divison 3 (Loca lawsand local law policies)

* divison 4 (Anti-competitive provisions of existing
local laws and existing local law policies)

e section 806 (Saving of averaged land values for
rating purposes)

e section 807 (Saving of proceedings to recover
overdue rates)

e section 808 (Saving of action to sell or acquire
land for overdue rates)

*  section 816 (Transitiona regulations).6

(3) If the Brisbane City Council is or is to become a component local
government in ajoint local government, this Act applies to the Brisbane
City Council as a component local government as if it were a local
government established under this Act.

How local gover nment Acts apply to Brisbane City Council

10. If a provision of a local government Act (other than the City of
Brisbane Act 1924) applies to the Brisbane City Council—

(@) areferencein the provision—

(i) toalocal government areaincludes areferenceto the City of
Brisbane; and

(ii) to aloca government includes a reference to the Brisbane

6  Original sections 806, 807 and 808 expired 26 March 1997 and section 816
expired 25 March 1996 and have been omitted from this reprint.
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City Council; and

(iii) toadivision of alocal government areaincludes areference
to award of the City of Brisbane; and

(iv) tothe chief executive officer of alocal government includes
a reference to the town clerk of the Brisbane City Council;
and

(v) to the operating fund of a local government includes a
reference to the City Fund; and

(vi) toalocal government Act includes the City of Brisbane Act
1924; and

(vii) to alocal government’s public office includes areference to
the premises kept by the Brisbane City Council asits public
office and a place the council has, by resolution or under a
local law, declared to beits public office for a stated matter;
and

(viii)to atriennia election includes a triennial election under the
City of Brisbane Act 1924; and

(ix) to an election includes a reference to an election under the
City of Brisbane Act 1924; and

(x) to a councillor includes the mayor and councillors of the
Brisbane City Council; and

(xi) toaby-electionincludes areference to a separate election to
fill avacancy in the office of mayor or other councillor of the
Brisbane City Council; and

(xii) to alocal government’ s annual report includes areference to
an annual report of the Brisbane City Council; and

(xiii)to a utility charge includes a reference to a utility charge
under the City of Brisbane Act 1924; and

(b) the provision applies with all necessary changes and any changes

prescribed by regulation.
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PART 5—APPLICATION OF ACT TO JOINT LOCAL
GOVERNMENTS

Act applies except so far asapplication displaced

11.(1) This Act applies to ajoint local government except so far as its
application is displaced by a contrary intention.

(2) The provisions of this Act that apply only to ajoint local government
include the following—

e chapter 2 (Thelocal government system)

e part 2 (Joint local governments)
»  section 166 (Abalition of joint local government and its areq)
e chapter 4 (Loca government councillors)

e part 5 (Membership of joint local governments)

e chapter 7 (Financial operation and accountability of local
governments)

e part 10 (Joint local governments)

e section 1137(3) (Concurrent employment of local government
employees).

(3) Other provisionsthat affect the application of this Act to ajoint local
government include the following—

*  section 62 (Definitions for pt 1), definition “local government”

*  section 64(7) to (9) (Meaning of “reviewable local government
matter”).

How Act appliestojoint local gover nments
12.(1) A referencein this Act—

(@) to alocal government area includes a reference to a joint local
government area; and

(b) to a local government includes a reference to a joint loca
government; and
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(c) to the mayor of aloca government includes a reference to the
president of ajoint local government; and

(d) tothedeputy mayor of alocal government includes areferenceto
the deputy president of ajoint local government; and

(e) to acouncillor of alocal government includes a reference to a
member of ajoint local government; and

(f) to the chief executive officer of a local government includes a
reference to the chief executive officer of ajoint local government.

(2) This Act applies to a joint local government with al necessary
changes and any changes prescribed by regulation.

PART 6—APPLICATION OF ACT TO ABORIGINAL
AND TORRES STRAIT ISLANDER LOCAL
GOVERNMENTS

Act appliesonly so far as expressly provided

13.(1) This Act applies to an Aboriginal or Torres Strait Islander local
government only so far asis expressly provided by this or another Act.

(2) The provisions of this Act that apply to an Aboriginal or Torres Strait
Islander local government include the following—

»  chapter 2 (Thelocal government system)
e part 2 (Joint local governments)
e part 3 (Joint action by local governments)
»  chapter 3 (Interaction with the State)
e part 3 (Loca Government Grants Commission).

(3) If an Aboriginal or Torres Strait Islander local government is or isto
become a component local government in ajoint local government, this Act
applies to the Aboriginal or Torres Strait Islander local government as a
component local government as if it were a local government established
under this Act.
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How Act appliesto Aboriginal and Torres Strait | slander local
gover nments

14. If a provision of this Act applies to an Aboriginal or Torres Strait
Islander local government—

(@) areferenceinthe provison—

(i) to a loca government area includes a reference to an
Aboriginal or Torres Strait Islander local government’ s area;
and

(i) to alocal government includes a reference to an Aborigina
or Torres Strait Ilander local government; and

(iii) tothe chief executive officer of alocal government includes
a reference to the clerk of an Aboriginal Council or Island
Council; and

(b) the provision applies with all necessary changes and any changes
prescribed by regulation.

CHAPTER 2—THE LOCAL GOVERNMENT
SYSTEM

PART 1—LOCAL GOVERNMENTS

Division 1—Local government areas

Areas

15. The local government area is the fundamental geographical basis of
Queensdland’ s local government system.

Declaration of local gover nment areas
16.(1) A regulation may declare a part of the State to be a loca
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government area.

(2) The regulations may not declare more than 1 local government area
for a part of the State.

L ocal government required for each local government area
17. There must be alocal government for each local government area.

Declaration of classes of local government areas
18.(1) A regulation may declare the class of alocal government area.”
(2) The class of alocal government areamay be 1 of the following—

* City
e town
. shire.

(3) A local government area may be declared to be a city or town only if
it satisfiesthe criteria prescribed by regulation.

Division 2—Roles of local governments

Application to Brisbane City Council
19. Thisdivision appliesto the Brisbane City Council.

Roles of local gover nment

20. Inexercising itsjurisdiction of local government, alocal government
has—

(@) alaw-makingrolefor local laws; and
(b) anexecutiverole for—

(i) adoption and implementation of policy; and

7 This is a reviewable loca government matter and requires a report and
recommendation by the commissioner before implementation.
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(i) administration of local government; and
(iii) enforcement of itslocal laws.

Division 3—Jurisdiction of local governments

Application to Brisbane City Council
21. Thisdivision appliesto the Brisbane City Council.

Exercise of jurisdiction for itslocal government area—the “basic
territorial unit”

22.(1) A local government may exercise the jurisdiction of local
government for all parts of itslocal government area.

(2) Itsloca government areaisits“basic territorial unit”.

Exercise of jurisdiction outsideitslocal government area—the
“additional territorial units’

23. A local government also may exercise the jurisdiction of local
government for any place (an “additional territorial unit”) outside its
basic territorial unit that is put under its control or acquired by it.

Territorial unit of local gover nment

24. The “territorial unit” of a local government consists of its basic
territorial unit and any additional territoria units.

Jurisdiction of local gover nment

25. Each local government has jurisdiction (the “jurisdiction of local
government”) to make local laws for, and otherwise ensure, the good rule
and government of, itsterritorial unit.
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L aw-making mattersincluded in jurisdiction of local gover nment

26.(1) A local government’s jurisdiction of local government includes
jurisdiction to make local laws with respect to any matter—

(@) required or permitted to be prescribed under this or another Act;
or

(b) necessary or convenient to be prescribed or exercised for carrying
out or giving effect toitslocal laws.

(2) To avoid any doubt, alocal law may be made—
(@ making it an offence to contravene alocal law; and

(b) fixing a penalty for an offence against a local law (including
different penalties for successive offences against alocal law) of
not more than 850 penalty units.

Limitation on exercise of jurisdiction for basic territorial unit

27. A local government may not exercise the jurisdiction of local
government for a part of its basic territorial unit to the extent to which
another local government may exercise the jurisdiction of local government
for the part.

Limitation on exercise of jurisdiction for additional territorial units

28. A local government may exercise the jurisdiction of loca
government for an additional territorial unit only for the purpose for which
the place was put under its control or acquired by it.

L ocal laws and policies apply to additional territorial unitsonly if
expressly applied

29. A loca government’s local law or local law policy applies to an
additional territorial unit of the local government only if the local law or
local law policy expressly states that it applies to the additional territorial
unit.
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General limitations on exercise of jurisdiction
30.(2) A loca government has no jurisdiction to make alocal lav—
(a) that the Parliament could not validly make; or

(b) purporting to exclude or limit the future repeal or amendment of
the law.

(2) A local government also has no jurisdiction to do anything else that
the State cannot do.

Inconsistency with State law

31. If a State law and alocal law (whether made before or after the State
law) are inconsistent, the State law prevails over the local law to the extent
of the inconsistency.

Division 4—Composition of local governments

Member ship of local governments
32. A local government consists of amayor and other councillors.

Number of councillors

33. A local government consists of the number of councillors, at least 5,
prescribed by regulation.8

Division 5—Names, legal status and general powers of local
governments

L ocal gover nment name
34. A local government may be called either—

(@ ‘Council of the ... (insert City/Town/Shire) of ... (insert name of

8 This is a reviewable loca government matter and requires a report and
recommendation by the commissioner before implementation.
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local government areq)’; or

(b) ‘... (insert name of local government area) ... (insert
City/Town/Shire) Council’.

L ocal gover nments ar e bodies cor por ate etc.
35. A local government—
() isabody corporate with perpetual succession; and
(b) hasacommon seal; and
(c) may sue and be sued in its name.

General powers

36.(1) A local government has, in the exercise of its jurisdiction, al the
powers of an individual.

(2) A local government may, for example—
() enter into contracts; and
(b) acquire, hold, deal with and dispose of property; and
(c) make chargesfor services and facilitiesit supplies; and

(d) do other things necessary or convenient to be done in the exercise
of itsjurisdiction.

(3) A local government also has the powers given to it under this or
another Act.

(4) A local government may exercise its powers inside and outside its
territoria unit.

(5) A loca government may exercise its powers outside the State and
outside Austraia

Division 6—Other provisions about local governments

Site of public office
37.(1) A loca government must keep premises for use as its public
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office.

(2) The public office must be in the local government’s area or within a
reasonable distance outside its area.

L ocal gover nment’s seal
38.(1) A local government’s common seal must include its name.

(2) The seal must be kept in the custody directed by the local government
and may be used only as authorised by it.

(3) The attaching of the seal to a document must be witnessed as
authorised by the local government.

(4) Judicial notice must be taken of the imprint of the seal appearing on a
document and the document must be presumed to have been properly
sealed unless the contrary is proved.

PART 2—JOINT LOCAL GOVERNMENTS

Division 1—Extended application of part

Application of part to Brisbane City Council
39. This part applies to the Brisbane City Council.

Application of part to Aboriginal and Torres Strait Islander local
gover nments

40. This part applies to all Aboriginal and Torres Strait 1slander local
governments.
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Division 2—Consultation

Consultation befor e exer cise of powersunder part

41. Before the Governor in Council exercises apower under this part, the
Minister must consult with the local governments that would be affected by
the exercise of the power and take any views expressed by them into
account.

Division 3—Joint local government areas

Declaration of joint local government areas

42. A regulation may declare a part of the State consisting of the whole
or parts of 2 or more local government areasto be ajoint local government
area.

Division 4—Establishment of joint local governments

Establishment

43.(1) A regulation may establish a joint local government for a joint
local government area.

(2) A regulation may establish 2 or more joint local governments for a
joint local government area, or part of ajoint local government area, if the
joint local governments have different jurisdictions.

Matters about establishment etc.
44. A regulation may, for ajoint local government (the “joint body” )—
() specify its name; and

(b) provide for the election or appointment of a president and deputy
president of the joint body; and

(c) fix the time and place for holding the first meeting of the joint
body; and
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(d) specify the proportion of the cost of the operations of the joint
body that must be contributed by each of its component local
governments; and

(e) specify that the first budget of the joint body be for a specified
part of afinancia year; and

(f) provideforitsinitial local laws; and
(g) providefor any other matter for which—

(i) itisnecessary or convenient to provide for its establishment
or operation; and

(if) this Act does not make provision or adequate provision.

Divison 5—Jurisdiction of joint local governments

Jurisdiction generally

45. A joint local government hasthejurisdiction of local government that
it isgiven by regulation.

Jurisdiction exclusive

46.(1) A component local government may not exercise the jurisdiction
of local government within its joint local government’ s area about a matter
within the joint local government’ s jurisdiction.

(2) However, the component local government may exercise jurisdiction
as adelegate of thejoint local government.

(3) The component local government also may make and levy arate on
land for a matter within its jurisdiction, even though—

(@ thelandiswithinthejoint loca government’s area; and

(b) thepurposerelatesto a matter within thejoint local government’s
jurisdiction.
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Division 6—Membership of joint local governments

Members

47. A joint local government consists of representatives of the local
governments that are its component local governments.

Number of representatives etc.

48.(1) A regulation may specify the number of representatives to which
each component local government is entitled, either in its own right or as a
member of agroup of local governments, on itsjoint local government.

(2) A regulation also may specify that a particular councillor of a
component local government must be a member of the joint loca
government.

Division 7—Legal status and general powers of joint local governments

Joint local gover nments are bodies cor por ate etc.
49. A joint local government—
() isabody corporate with perpetual succession; and
(b) hasacommon seal; and
(c) may sue and be sued in its name.

General powers

50.(2) A joint local government has, in the exercise of itsjurisdiction, all
the powers of an individual.

(2) A joint local government may, for example—
() enterinto contracts; and
(b) acquire, hold, deal with and dispose of property; and
(c) make chargesfor services and facilitiesit supplies; and
(d) do other things necessary or convenient to be done in the exercise
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of itsjurisdiction.
(3) A joint local government also has the powers given to it under thisor
another Act.

(4) A joint local government may exercise its powers inside and outside
its territorial unit.

(5) A joint local government may exercise its powers outside the State
and outside Australia.

Restriction on power to makeor levy rate
51. A joint local government cannot make or levy arate on land.

Delegation to component local gover nments

52.(1) A joint local government may delegate its powers about a
component local government’ s area to the component local government.

(2) Subsection (1) does not limit by implication the persons to whom the
joint local government may make a del egation.

Division 8—Other provisions about joint local governments

Joint local government’s seal
53.(1) A joint local government’s common seal must include its name.

(2) The seal must be kept in the custody directed by the joint local
government and may be used only as authorised by it.

(3) The attaching of the seal to a document must be witnessed as
authorised by the joint local government.

(4) Judicial notice must be taken of the imprint of the seal appearing on a
document and the document must be presumed to have been properly
sealed unless the contrary is proved.
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Adjustments between joint local gover nment and component local
gover nments

54. A regulation may make provision with respect to—
(@) transferring assets and liabilities—

(i) to a joint local government—from its component local
governments; or

(i) fromajoint local government to alocal government that has
ceased to be a component local government of it; and

(b) deciding, adjusting or settling anything in dispute between—

(i) ajoint local government and any of its component local
governments; or

(i) ajoint local government and a local government that has
ceased to be a component local government of it.

PART 3—JOINT ACTION BY LOCAL
GOVERNMENTS

Division 1—Extended application of part

Application of part to Brisbane City Council
55. This part applies to the Brisbane City Council.

Application of part to Aboriginal and Torres Strait |slander local
gover nments

56. This part applies to all Aboriginal and Torres Strait 1slander local
governments.
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Division 2—Joint action

Joint responsibility for boundary works

57.(1) The cost of planning, constructing, maintaining and managing a
bridge, road or other work that is to be, or is, built along the boundary
between 2 or more local government areas, and partly in each of the areas,
isthejoint responsibility of thelocal governments of the aress.

(2) The local governments must enter into the arrangements, and make
the contracts, that are necessary for the proper performance of the
responsibility.

Extension of operations outside local government area

58. A local government may, under arrangements entered into by it with
another local government, extend the operation of a facility, service or
activity supplied or undertaken by it into the other local government’s area.

Cooper ation between local gover nments

59.(1) Loca governments may enter into arrangements, and make
contracts, between themselves for exercising the jurisdiction of local
government in their aress.

(2) The local governments may establish joint standing committees to
exercise the jurisdiction of local government for matters to which the
arrangement or contract relates.

(3) A joint standing committee must consist of councillors from the local
governments.

(4) This section does not limit by implication the powers of a local
government.

I nter state cooper ation

60.(1) If alocal government’s area borders another State or a Territory,
the local government may—

() enter into arrangements, and make contracts, with a person (the
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“responsible person”) responsible for any jurisdiction of local
government in an adjoining part of the other State or the Territory;
or

(b) acquire and hold land in the adjoining part and construct any
facility on the land; or

(c) contribute to the cost of the responsible person exercising its
jurisdiction of local government.

(2) The local government that holds property in another State or a
Territory for any purpose under subsection (1) may dispose of the property
when it isno longer required for the purpose.

(3) This section does not limit by implication the powers of a local
government.

CHAPTER 3—INTERACTION WITH THE STATE

PART 1—REVIEWABLE LOCAL GOVERNMENT
MATTERS

Division 1—Preliminary

Application of part to Brisbane City Council
61. This part applies to the Brisbane City Council.

Definitionsfor pt 1
62. In this part—

“commission” means a Local Government Electoral and Boundaries
Review Commission established under section 66.

“local gover nment” does not include ajoint local government.
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Meaning of “owner” of land for pt 1
63.(1) Inthis part, an “owner” of land? includes—
(@ the State—if the land—
(i) isStateland; or

(if) isto be held as freehold land and is being purchased from
the State under an Act; or

(iii) isheld under alease from the State; or

(iv) is dedicated as a reserve, or granted in fee simple in trust,
under theLand Act 1994, chapter 3, part 1; or

(v) is held under an occupation permit under an Act, a stock
grazing permit under an Act or a permit prescribed under a
regulation; or

(vi) isheld under a permit to occupy under the Land Act 1994; or

(vii) is held under a permission to occupy from the Primary
Industries Corporation; or

(viii)is held under alicence under the Land Act 1994; and

(b) if the land is dedicated as a reserve, or granted in fee simple in
trust, under the Land Act 1994, chapter 3, part 1—the trustees of
the land.

(2) In addition to a person mentioned in subsection (1), a regulation may
prescribe another person to be an owner of land for this part.

Meaning of “ reviewable local government matter”
64.(1) Thefollowing are “reviewable local government matters’—

() creating a new local government area, including, for example,
creating a new local government area from—

(i) 2ormoreloca government areas that are abolished; or
(i) a local government area that is abolished and a part of

9 This section extends the meaning of “owner”, of land, for this part—see
section 3, definition “owner” and section 4 (Meaning of “owner” of land).
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(b)
(©)

(d)

(€)

(f)

(9)

(h)

(i)

()
(k)
0]

another local government area; or

(iii) apart of alocal government area that is excluded from the
local government area; or

(iv) apart of the State that is not part of alocal government area;
naming anew local government area;

changing the external boundaries of alocal government area by
excluding part of thelocal government areaand including the part
in another local government areg;

changing the name of alocal government areg;

including in alocal government area a part of the State that is not
part of alocal government ares;

abolishing a local government area and merging the local
government area with another local government area;

dividing, redividing and abolishing divisons of a local
government areg;

changing the boundaries of divisions of alocal government area
by—

(i) excluding part of adivision and including the part in another
division of the local government area; or

(if) creating anew division of the local government area;

assigning and reassigning councillors of a local government to
divisons of itsarea;

deciding and changing the class of alocal government areg;
deciding and changing the composition of alocal government;

anything else relating to local government declared by regulation
to be areviewable local government matter.

(2) However, for subsection (1)(d), (i), () or (k)—

@
(b)

Brisbane City Council isnot alocal government; and

the City of Brisbaneisnot aloca government area.

(3) Also, for subsection (1)(a), the City of Brisbane is not a local
government area except to the extent the provision relates to creating a new



s65 82 s65
Local Government Act 1993

local government areafrom a part excluded from the City of Brisbane.

(4) In addition, for subsection (1)(f), the City of Brisbane is not a local
government area except to the extent the provision relates to the merging of
an abolished local government area with the City of Brisbane.

(5) A reviewable local government matter includes—
() any aspect of amatter mentioned in subsection (1); and

(b) a particular proposal about a matter, or an aspect of a matter,
mentioned in subsection (1).

(6) Without limiting subsection (5), naming the electoral wards of the
City of Brisbane is an aspect of the matters mentioned in subsection (1)(g)
and (h).

(7) A reviewable local government matter does not include a matter
relating to—

(@) thecreation, naming, abolition or areaof ajoint local government;
or

(b) the composition of ajoint local government.

(8) A matter (the* relevant matter”) relating to alocal government area,
the whole or part of which isin ajoint local government’s area, may be a
reviewable local government matter although its implementation would,
apart from subsection (9), affect a matter mentioned in subsection (7)(a)
or (b).

(9) If the relevant matter is a reviewable local government matter,
implementation of the relevant matter does not affect the existence or extent
of a joint loca government's area or the composition of a joint loca
government.

(10) In this section—

“local government area” includes a proposed local government area.

Meaning of “limited reviewable local gover nment matter”

65.(1) Changing the external boundaries of alocal government area by
excluding part of thelocal government areaand including the part in another
local government areaisa“limited reviewablelocal gover nment matter”
if thelocal governmentsfor the areas and all owners of land in the part have
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agreed to the change.

(2) Also, including in alocal government area a part of the State that is
not part of a local government area is a “limited reviewable local
government matter” if thelocal government for the areaand all owners of
land in the part have agreed to the inclusion.

Division 2—L ocal Government Electoral and Boundaries Review
Commissions

Subdivision 1—Establishment, constitution and functions of
commissions

Establishment

66. Thereisto be aLocal Government Electoral and Boundaries Review
Commission for—

(@) each reference of areviewable local government matter made to
the commissioner; and

(b) each application for determination of a limited reviewable local
government matter made to the commissioner.10

Constitution

67.(1) A commission for a specia reference of a reviewable local
government matter is constituted by—

(@) aperson who—

(i) isajudge or former judge of a court of the Commonweslth
or a State or Territory; and

(i) hasbeen, or was, ajudgefor at least 3 years; and
(b) thechief executive of adepartment; and

10 See division 3 (References of, and applications for, reviewable local government
matters), subdivision 1 (References to commissioner by Minister) and
subdivision 2 (Applications to commissioner by local governments)
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(c) the commissioner or, if the commissioner directs, the deputy
commissioner.

(20 A commission for a reference of another reviewable local
government matter is constituted by the commissioner or, if the
commissioner directs, the deputy commissioner.

(3) However, if the commissioner considers it appropriate for the
commission under subsection (2) to be partly constituted by review
commissioners, the commission is to be partly constituted by the number
of review commissioners the commissioner considers appropriate for the
reference.

(4) Also, if the Minister has directed in the reference of the matter under
subsection (2) that a minimum number of review commissioners partly
constitute the commission for the reference, the commission is to be partly
constituted by at least that number of review commissioners.

(5) A commission for an application for determination of a limited
reviewable local government matter is constituted by the commissioner or,
If the commissioner directs, the deputy commissioner.

Functions
68. The functions of a commission are, under this part, to—
(@) examine and determine reviewable local government matters; and

(b) examine, report and make recommendations to the Minister on
implementation issues for reviewable local government matters.

Subdivision 2—Business and meetings of commissions

Conduct of business

69. A commission must conduct its business in the way prescribed
under a regulation or, in the absence of a regulation, may conduct its
business as it considers appropriate.
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Times and places of meetings

70.(1) Meetings of an expanded commission are to be held at the times
and placesit decides.

(2) However, the chairperson of an expanded commission may at any
time call a meeting by giving the other commission members reasonable
notice of the meeting.

Quorum at meetings

71. Business may be conducted at an expanded commission meeting
only if amajority of commission members are present.

Presiding member
72. At ameeting of an expanded commission—
(a) the chairperson of the commission presides; or

(b) in the absence of the chairperson, the commission member
chosen by the members present as chairperson for the meeting
presides.

Voting at meetings
73. At ameeting of an expanded commission—

(@ a question is to be decided by a magority of commission
members present and voting; and

(b) each member (including the member presiding) has a vote on
each question to be decided and, if the votes are equal, the
member presiding has a casting vote.

Disclosur e of interests by member s of expanded commission
74.(1) This section appliesif amember of an expanded commission—

(@ has a direct or indirect financia interest in an issue being
considered, or about to be considered, at a meeting; or

(b) could reasonably be otherwise regarded as having a conflict of
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interest in an issue being considered, or about to be considered, at
ameeting.

(2) The member must disclose to the meeting the member’s interest in
the issue.

(3) The disclosure must be recorded in the commission’s minutes.
(4) Unless the commission otherwise directs the member must not—
(@) be present when the commission considers the issue; and
(b) take part in the commission’s decision about the issue.

(5) The member must not be present when the commission is
considering whether to give a direction under subsection (4).

(6) If there is another member who must, under subsection (2), also
disclose an interest in the issue, the other member must not—

() be present when the commission is considering whether to give a
direction under subsection (4); or

(b) take part in making the decision about giving adirection.

(7) If, because of this section, a member is not present at a commission
meeting for considering or deciding the issue, but there would be a quorum
if the member were present, the remaining members present are a quorum
for considering or deciding the issue at the meeting.

Additional provisionsfor disclosure of interests by commissioner and
deputy commissioner

75.(1) This section applies if the commissioner or deputy commissioner
constituting a commission established for areference of areviewable local
government matter or an application for determination of a limited
reviewable local government matter—

(@) hasadirect or indirect financial interest in an issue relating to the
matter; or

(b) could reasonably be otherwise regarded as having a conflict of
interest in an issue relating to the matter.

(2) The member must not take part, or take further part, in any
consideration of the reviewable local government matter.
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(3) As soon as practicable after the member becomes aware of the
application of this section to the issue, the member must—

(@ if the member is the commissioner—direct the deputy
commissioner to constitute the commission in the
commissioner’s place; or

(b) if the member is the deputy commissioner—inform the
commissioner.

(4) If subsection (3)(b) applies, the commissioner is to constitute the
commission in the deputy commissioner’s place.

Subdivision 3—Miscellaneous

Resignation and removal

76.(1) A review commissioner who partly constitutes a commission
may resign from the commission by giving a signed notice of resignation to
the commissioner.

(2) The Acts Interpretation Act 1954, section 25(1)(b) (other than
subparagraph (iv)) and (2) to (4) does not apply to the appointment of a
review commissioner to partly constitute acommission.11

Division 3—References of, and applications for, reviewable local
government matters

Subdivision 1—References to commissioner by Minister

Minister may refer certain reviewable local government mattersto
commissioner

77.(1) The Minister may refer a reviewable local government matter to
the commissioner.

11 The Acts Interpretation Act 1954, section 25 deals with incidental powers to a
power of appointment.
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(2) The reference need not separately identify each reviewable local
government matter dealt with in, or included in, the reference.

(3) Thereference may bein general or specific terms or a combination of
general and specific terms.

(4) Thereference may specify the reviewable local government matter in
any way, including, for example—

(& naming thelocal governments the reference directly affects; or

(b) describing in a suitable way the geographical area to which the
reference relates; or

(c) specifying with reasonable certainty things that are, or are not,
included in the reference.

Examples of suitable ways of describing a geographical area—
1. By reference to real property descriptions.

2. By reference to a map or plan held by an entity, or to a particular entry in a
register kept by an entity, if the map, plan or register is available for inspection by
the public.

3. By reference to a region of the State that is identifiable with reasonable
certainty.

4. By reference to areas of named local governments.

5. By reference to a part of the area of a named local government that is
identifiable with reasonable certainty.

(5) The reference may be made contingent on a determination another
commission may make, or proposes to make, on a reference of another
reviewable local government matter.

Refer ences of reviewable local gover nment mattersto be tabled etc.
78. The Minister must—

(@) table acopy of each reference of areviewable local government
matter in the Legislative Assembly within 7 sitting days after it is
given to the commissioner; and

(b) giveacopy of the reference to each local government mentioned
in the reference.
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Request by commissioner for reference

79.(1) The commissioner may ask the Minister to refer a reviewable
local government matter to the commissioner.

(2) The request must include reasons for the request.

(3) As soon as practicable after receiving the request, the Minister
must—

(@) refer the matter to the commissioner; or
(b) advisethe commissioner that the matter will not be referred.

(4) The Minister must table a copy of the request, and the reference or
advice, in the Legidative Assembly within 7 sitting days after giving the
reference or advice.

Subdivision 2—Applications to commissioner by local governments

Limited reviewable local government matters

80.(1) A local government may apply to the commissioner for
determination of alimited reviewable local government matter.

(2) However, the application may be made only if each local government
that would be affected by the matter if it were implemented (an “ affected
local government” ), has, by resolution, decided to make or support the
application.

(3) The application must—
(@ beinthe approved form; and
(b) beaccompanied by—

(i) areport by each affected local government showing that the
local government has examined the implementation issues
for the matter; and

(i) each affected local government’s suggestions about the
Implementation issues.

(4) The approved form must include—
(@) therelevant agreements mentioned in section 65(1) or (2); and
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(b) a certificate by each affected local government that the issues
prescribed under a regulation under section 76 have been taken
into consideration.

Division 4—Procedures for major and minor references of reviewable
local government matters

Subdivision 1—Preliminary

References of reviewable local government matters

81.(1) As soon as practicable after a special reference of a reviewable
local government matter is referred to the commissioner—

(@) the Governor in Council is to appoint the commission members
mentioned in section 67(1)(a) and (b)12 to partly constitute a
special commission for the reference; and

(b) if the commissioner decides not to partly constitute the
commission—the commissioner must direct the deputy
commissioner to partly constitute the commission.

(2) As soon as practicable after another reference of a reviewable local
government matter is referred to the commissioner, the commissioner
must—

(@) if the reference is not a major reference, under the definition
“major reference’, paragraph (@) or (b)(i)—declare, by gazette
notice, whether the reference isamajor or minor reference; and

(b) decide the congtitution of acommission for the reference; and

(c) if an expanded commission (other than a special commission) is,
under section 67, to be constituted for the reference—appoint a

review commissioner or commissioners to partly constitute the
commission.

12 The commission members under section 67(1)(a) and (b) are a judge, or former
judge, with standing of at least 3 years and the chief executive of a department.
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Appointment of additional review commissioners

82. The commissioner may, at any time after acommission (other than a
special commission) is established, appoint a review commissioner, or an
additional review commissioner, to partly constitute the commission.

Commissions may declare major references

83.(1) This section appliesif acommission is established for areference
of areviewablelocal government matter the commissioner has declaredisa
minor reference.

(2) The commission may, at any time before it makes a final
determination of the matter, declare, by gazette notice, the reference is a
major reference.

(3) To remove any doubt, if a commission makes a declaration under
subsection (2)—
(@) subdivision 2 appliesto the reference of the matter; and
(b) the commission continues in existence to determine the matter.

Commissions must have regard to prescribed issues

84.(1) When considering a reviewable local government matter, a
commission must have regard to the issues that may be prescribed under a
regulation.

(2) If the matter relates to the external boundaries of alocal government
area, the commission also must have regard to the need to ensure the
provision of efficient and effective local government in the area.

Restrictions on deter minationsfor City of Brisbane

85.(1) A commission must not make a determination of a reviewable
local government matter mentioned in section 64(1)(g) or (h) that would, if
implemented, result in a change in the number of electoral wards for the
City of Brisbane.13

13 Under the City of Brisbane Act 1924, section 14A, the City of Brisbane is divided
into 26 electoral wards for the election of councillors (other than the mayor).
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(2) If the naming of electoral wards of the City of Brisbane is an aspect
of areviewablelocal government matter, a commission must not determine
that a name of an electoral ward be a name that is the name of an electoral
district under the Electoral Act 1992.

Subdivision 2—Major references of reviewable local government matters

Application of subdivision

86. This subdivision applies for a reviewable local government matter,
the subject of amajor reference, being considered by a commission.

Commission may makeinquiries

87. In considering the reviewable local government matter, the
commission may make the inquiriesit considers appropriate.14

Preliminary proceduresfor certain references
88.(1) This section appliesif—

(@) the reference of the reviewable local government matter is a
specia reference; or

(b) thereference of the reviewable local government matter isamajor
reference (other than a special reference) and the commission
declares, by gazette notice, that this section applies to the
reference.

(2) As soon as practicable after the commission’s establishment or the
declaration, the commission must, by public notice, invite suggestions from
persons and entities on the matter.

(3 The notice must state that suggestions are to be given to the
commission at a stated address in writing within 30 days after the noticeis

14 |If the commission is an expanded commission established to determine a
reviewable local government matter the subject of a major reference, the
commission’s powers of inquiry include the powers under division 6 (Inquiries by
expanded commissions).
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first published (the “ first notice period”).

(4) As soon as practicable after the first notice period, the commission
must—

(&) ensure copies of al suggestions properly given to it are open to
Ingpection at the prescribed offices and other stated offices; and

(b) by public notice—

(i) statethat copies of the suggestions are open to inspection at
the prescribed offices and other stated offices; and

(i) state that any person or other entity may make written
comment on the suggestions within 21 days after the notice
isfirst published (the “ second notice period”); and

(iti) state the address to which the comments may be sent.
(5) A public notice under subsection (2) or (4) must be published in—
(@) thegazette;, and

(b) anewspaper circulating generally in the local government areas
that would be affected by the matter if it were implemented.

(6) As soon as practicable after the second notice period, the commission
must ensure copies of all comments given to it within the period are open to
inspection at the prescribed offices and other stated offices.

(7) The suggestions and comments properly given to the commission
must be open to inspection until—

(@) if, under section 89, the commission determines that the matter
not be implemented—notification in the gazette of its
determination is given; or

(b) if the commission proposes to determine that the matter be
implemented—the day after the stated day under section 90.

(8) In determining whether the matter should be implemented, the
commission must consider all suggestions and comments properly given
toit.

Deter mination not to implement matter
89.(1) If the commission determines that the reviewable local
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government matter not be implemented, the commission must prepare a
report on the matter.

(2) The report must state the determination and reasons for it.

Public notice of proposed deter mination to implement matter

90.(1) If the commission proposes to determine that the reviewable local
government matter be implemented, the commission must give public
notice, by advertisement published at least once in—

(@) thegazette;, and

(b) anewspaper circulating generally in the local government areas
that would be affected by the matter if it were implemented.

(2) The notice must state—

() thegenera effect of the proposed determination and, if applicable,
recommendations on implementation issues for the matter; and

(b) that particulars of the proposed determination and
recommendations, including reasons and any relevant maps, are
open to inspection at the prescribed offices and at other stated
offices; and

(c) that submissions about the proposed determination and
recommendations—

(i) may be made, in writing, to the commission at a stated
address; and

(i) must state the grounds of the submission and the facts and
circumstances relied on in support of the grounds; and

(d) aday (the “stated day”) on or before which the particulars may
be inspected and submissions made.

(3) If the naming of electoral wards of the City of Brisbane is an aspect
of the matter, the notice must also state the proposed names of the electoral
wards.

(4) If the matter is a reviewable local government matter mentioned in
section 64(1)(a) or (f), the notice may also state—

() theareathe commission considers should be the affected areafor
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the matter if a compulsory referendum were to be held for the
meatter; and

(b) if the commission considers the affected area should be divided
into voting areas—the areas the commission considers should be
the voting areas of the affected area.

(5) If, in the proposed determination of the matter, the commission
proposes to adopt a margin of allowance under section 286(3) for the quota
of votersfor each councillor for adivision of alocal government, the notice
must also state the margin of allowance to be adopted.

(6) If the commission proposes to make a delayed implementation
determination for the matter, the notice must also state—

(@) thematter isto be implemented on the conclusion of the election,
at the next triennial elections, of all councillors for the local
governments affected by the determination to implement the
matter; and

(b) the elections are to be conducted as if the determination were
implemented.

(7) The stated day must be at |east 30 days after the later of—
() the publication of the advertisement in the gazette; or

(b) the publication, or first publication, of the advertisement in the
newspaper.

(8) The particulars are to be open to inspection until the day after the
stated day.

Commission to consider submissions

91.(1) The commission must consider all submissions properly made
about the proposed determination and recommendations on implementation
issues for the matter.

(2) The commission may amend the proposed determination to take
account of the submissions.

(3) However, the commission may substantially amend the proposed
determination only if the commission gives public notice, under section 90,
of the amended proposed determination and recommendations on
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implementation issues for the matter.

(4) Section 90 and this section apply to the amended proposed
determination asif it were the proposed determination.

Holding of referendum

92.(1) A referendum (a “compulsory referendum”) must be held in
relation to the commission’ s proposed determination of the reviewable local
government matter if—

(@) the matter is areviewable local government matter mentioned in
section 64(1)(a) or (f); and

(b) after considering the submissions, the commission proposes to
make afina determination that the matter be implemented.

(2) Also, the commission may decide that a referendum (a
“non-compulsory referendum”) be held in relation to the commission’s
proposed determination of the reviewable local government matter if—

() the matter is areviewable local government matter mentioned in
section 64(1)(c) or (e); and

(b) after considering the submissions, the commission proposes to
make afina determination that the matter be implemented; and

(c) the commission considers a referendum should be held for the
matter.

(3) However, the commission may decide to hold a non-compulsory
referendum only after it has consulted with the local governments that
would be affected by the matter if it were implemented.15

Making final determination and preparation of report

93.(1) The commission must make a final determination of the
reviewable local government matter and prepare areport for the Minister on
the matter as soon as practicable after—

(@ if a referendum is held for the commission’s proposed

15 Division 7 applies to the holding of compulsory and non-compulsory referendums.
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determination of the matter—the final result of the referendum for
the matter is notified; or

(b) if a referendum is not held for the commission’s proposed
determination of the matter—the commission completes its
consideration of submissions properly made about the matter.

(2) If the matter isthe subject of adelayed implementation reference and
the commission makes a determination to implement the matter, the
commission—

(8 must determine the matter be implemented on the conclusion of
theelection, at thenext triennial elections, of all councillorsfor the
local governments affected by the determination to implement the
matter; and

(b) must determine not to implement a reviewable local government
matter mentioned in section 64(1)(g), (h), (i) or (k) for the local
governments or the local governments' aress.

(3) If the matter is a reviewable local government matter mentioned in
section 64(1)(c) (other than a matter the subject of a delayed implementation
reference) for alocal government areathat is divided, the commission may
determine the matter be implemented on the conclusion of the election, at
the next triennial elections, of al councillors for the loca governments
affected by the determination only if—

(@) the commission is satisfied it is appropriate to delay
implementing the matter having regard to the delayed
implementation issues for the matter; and

(b) the commission determines not to implement a reviewable local
government matter mentioned in section 64(1)(g), (h), (i) or (k)
for the local governments or the local governments’ aress.

(4) Also, if the matter is a matter mentioned in section 64(1)(c) (the
“first matter”) and the commission makes a determination to implement
the first matter, the commission may, if it is satisfied it is appropriate for
another reviewable local government matter mentioned in section 64(1)(g)
or (h) included in the reference of the first matter, make a determination to
implement the other matter only so far as the other matter relates to all of
the divisions of a local government area directly affected by the
determination of the first matter.
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(5) However, subsection (4) does not apply if the commission makes a
determination of a matter mentioned in section 64(1)(i) or (k) included in
the reference of the first matter.

(6) For subsection (4), adivision of alocal government areais directly
affected by the determination of the first matter only if, under the
determination—

(@) the division's boundaries are to be changed because of the
exclusion of part of the local government area (the “excluded
part”) and including the excluded part in another loca
government area; or

(b) thedivision adjoinsthe excluded part; or
(c) thedivision adjoinsadivision mentioned in paragraph (a) or (b).
(7) The report must—

() state the determination and reasons for it and, if applicable,
include recommendations on implementation issues for the
matter; and

(b) include asummary of—
(i) the submissions made to the commission on the matter; and

(if) if section 8816 applies to the matter—the suggestions and
comments properly given to the commission on the matter;
and

(c) be accompanied by copies of the submissions and, if applicable,
the suggestions and comments.

(8 Also, if a referendum is held for the commission’s proposed
determination of the matter, the report must—

(@) statethefina result of the referendum; and

(b) if the referendum is a compulsory referendum and the
referendum question is not approved—abe accompanied by a copy
of the commission’s proposed determination and, if applicable,
Its recommendations on implementation issues for the matter and
the reasons for them.

16 Section 88 (Preliminary procedures for certain references)
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(9) If a compulsory referendum has been held for the commission’s
proposed determination of the matter, the commission—

(8 must determine that the matter be implemented if the referendum
guestion is approved by the affected area for the matter; but

(b) must determine that the matter not be implemented if the
referendum question is not approved by the affected area for the
matter.

(10) If a non-compulsory referendum has been held for the
commission’s proposed determination of the matter, the commission may
determine that the matter be implemented regardiess of whether the
referendum question is approved by the affected areafor the matter.

Notification of determination and report to Minister
94.(1) The commission must—

(@) give notification of its final determination, or its determination
under section 89—

(i) by gazette notice; and

(i) by advertisement published in a newspaper circulating
generaly in the local government areas affected by the
determination; and

(b) give to the Minister a copy of the gazette notice and the
commission’ s report on the matter; and

(c) giveacopy of the report to the local government affected by the
determination.

(2) The notification must—
(@) contain asummary of the determination; and
(b) state that the commission’ s report on the matter is—
(i) open to inspection; and

(ii) availablefor purchase at the electoral commission’ s office at
Brisbane; and

(c) if the commission determines the matter be implemented—state
that the matter is to be implemented by regulation; and
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(d) if the commission makes a delayed implementation determination
for the matter—state in general terms the effect of the
determination; and

(e) if section 96 applies to the matter—state in general terms the
effect of the section.

Implementation of matter on commission’sreport

95.(1) If the commission determines that the reviewable local
government matter be implemented, the Governor in Council must
implement the matter as soon as practicable after the Minister receives a
copy of the gazette notice and the commission’ s report on the matter.

(2) However, if the commission makes a delayed implementation
determination for the matter—

(@ the Governor in Council must implement the matter to
commence on the conclusion of the election, at the next triennial
elections, of all councillorsfor the local governments affected by
the determination; and

(b) a regulation implementing the matter must provide for the
conduct of the next triennial elections of the local governments as
if the matter were implemented.

(3) If aregulation is made to implement the matter and the regulation is
to commence on alater day fixed in it, for subsection (1), the matter must
not be taken not to have been implemented as soon as practicable merely
because of the later commencement.

Examples of subsection (3)—

1. Because of the holding of triennial elections under this Act, or fresh elections
under the regulation, the regulation may commence after its notification.

2. Because of financial implications, the regulation may commence at the start of
afinancial year.

(4) Subsection (1) has effect subject to section 158.17

17 Section 158 (Requirement before i mplementation)
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Implementation of matter at request of L egidative Assembly
96.(1) This section appliesif—

(@ a compulsory referendum has been held for the commission’s
proposed determination of the reviewable local government
meatter; and

(b) the commission determines that the matter not be implemented
because the referendum question was not approved by the
affected area for the matter.

(2) Within 7 ditting days after the Minister tables the commission’s
report on the matter, the Legidative Assembly may resolve that the
Governor in Council be asked to make a regulation implementing the
matter.

(3) If the Legidative Assembly resolves that the Governor in Council be
asked to implement the matter, the Governor in Council must implement
the matter as soon as practicable after the resolution is passed.

(4) If aregulation is made to implement the matter and the regulation is
to commence on a later day fixed in it, for subsection (3), the matter must
not be taken not to have been implemented as soon as practicable merely
because of the later commencement.

Examples of subsection (4)—

1. Because of the holding of triennia elections under this Act, or fresh elections
under the regulation, the regulation may commence after its notification.

2. Because of financial implications, the regulation may commence at the start of
afinancial year.

Subdivision 3—Minor references of reviewable local government
matters

Application of subdivision

97. This subdivision applies for a reviewable local government matter,
the subject of aminor reference, being considered by a commission.
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Commission may makeinquiries

98. In considering the reviewable loca government matter, the
commission may make the inquiriesit considers appropriate.

Deter mination not to implement matter

99.(1) If after considering the reviewable local government matter, the
commission determines that the reviewable local government matter not be
implemented, the commission must prepare areport on the matter.

(2) The report must state the determination and reasons for it.

Notice of proposed deter mination to implement matter and
recommendations

100.(2) If the commission proposes to determine that the reviewable
local government matter be implemented, the commission—

(& must give written notice to—

(i) eachlocal government that would be affected by the matter if
it were implemented; and

(if) if the matter is a reviewable local government matter
mentioned in section 64(1)(c) or (e)—each owner of land in
the part the subject of the matter; and

(b) may give written notice to anyone el se the commission considers
would be directly affected by the matter if it were implemented.

(2) The notice must state—

(@) thegenera effect of the proposed determination and, if applicable,
recommendations on implementation issues for the matter; and

(b) that particulars of the proposed determination and
recommendations, including reasons and any relevant maps, are
open to inspection; and

(c) that submissions about the proposed determination and
recommendations—

(i) may be made, in writing, to the commission at a stated
address; and
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(i) must state the grounds of the submission and the facts and
circumstances relied on in support of the grounds; and

(d) aday (the “stated day”) on or before which the particulars may
be inspected and submissions made.

(3) If, in the proposed determination of the matter, the commission
proposes to adopt a margin of allowance under section 286(3) for the quota
of votersfor each councillor for adivision of alocal government, the notice
must also state the margin of allowance to be adopted.

(4) If the commission proposes to make a delayed implementation
determination for the matter, the notice must also state—

(@) the matter isto be implemented on the conclusion of the election,
at the next triennial elections, of all councillors for the local
governments affected by the determination to implement the
matter; and

(b) the elections are to be conducted as if the determination were
implemented.

(5) The stated day must be at least 30 days after the particulars mentioned
in subsection (2)(b) are first open to inspection at the electoral
commission’s office at Brisbane.

(6) The notice given to the local governments must be accompanied by a
copy of the particulars mentioned in subsection (2)(b).

(7) The particulars are to be open to inspection until the day after the
stated day.

Commission to consider submissions

101.(1) The commission must consider all submissions properly made
about the proposed determination and recommendations on implementation
issues for the reviewable local government matter.

(2) The commission may amend the proposed determination to take
account of the submissions.

(3) However, the commission may substantially amend the proposed
determination only if the commission gives notice, under section 100, of the
amended proposed determination and recommendations on implementation
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issues for the matter.

(4) Section 100 and this section apply to the amended proposed
determination asif it were the proposed determination.

Making final determination and preparation of report

102.(1) As soon as practicable after completing its consideration of the
submissions, the commission must make a final determination of the
matter, and prepare a report for the Minister on the reviewable local
government matter.

(2) If the matter isthe subject of adelayed implementation reference and
the commission makes a determination to implement the matter, the
commission—

(8 must determine the matter be implemented on the conclusion of
theelection, at thenext triennial elections, of all councillorsfor the
local governments affected by the determination to implement the
matter; and

(b) must determine not to implement a reviewable local government
matter mentioned in section 64(1)(g), (h), (i) or (k) for the local
governments or the local governments' aress.

(3) If the matter is a reviewable local government matter mentioned in
section 64(1)(c) (other than a matter the subject of a delayed implementation
reference) for alocal government areathat is divided, the commission may
determine the matter be implemented on the conclusion of the election, at
the next triennial elections, of al councillors for the loca governments
affected by the determination only if—

(@) the commission is satisfied it is appropriate to delay
implementing the matter having regard to the delayed
Implementation issues for the matter; and

(b) the commission determines not to implement a reviewable local
government matter mentioned in section 64(1)(g), (h), (i) or (k)
for the local governments or the local governments’ aress.

(4) Also, if the matter is a matter mentioned in section 64(1)(c) (the
“first matter”) and the commission makes a determination to implement
the first matter, the commission may, if it is satisfied it is appropriate for
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another reviewable local government matter mentioned in section 64(1)(g)
or (h) included in the reference of the first matter, make a determination to
implement the other matter only so far as the other matter relates to all of
the divisions of a local government area directly affected by the
determination of the first matter.

(5) However, subsection (4) does not apply if the commission makes a
determination of a matter mentioned in section 64(1)(i) or (k) included in
the reference of the first matter.

(6) For subsection (4), adivision of alocal government areais directly
affected by the determination of the first matter only if, under the
determination—

(@ the division's boundaries are to be changed because of the
exclusion of part of the local government area (the “excluded
part”) and including the excluded part in another loca
government area; or

(b) thedivision adjoinsthe excluded part; or
(c) thedivision adjoinsadivision mentioned in paragraph (a) or (b).
(7) The report must—

(@) state the determination and reasons for it and, if applicable,
include recommendations on implementation issues for the
matter; and

(b) include a summary of the submissions made to the commission
on the matter; and

(c) beaccompanied by copies of the submissions.

Notification of determination and report to Minister
103.(1) The commission must—

(8 give notification of its final determination, or its determination
under section 99—
(i) by gazette notice; and

(i) by advertisement published in a newspaper circulating
generaly in the local government areas affected by the
determination; and
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(b) give to the Minister a copy of the gazette notice and the
commission’s report on the matter; and

(c) giveacopy of the report to the local governments affected by the
determination.

(2) The notification must—
(8 contain asummary of the determination; and
(b) state that the commission’s report on the matter is—
(i) open toinspection; and

(if) availablefor purchase at the electoral commission’s office at
Brisbane; and

(c) if the commission determines the matter be implemented—state
that the matter is to be implemented by regulation; and

(d) if the commission makes a delayed implementation determination
for the matter—state in general terms the effect of the
determination.

I mplementation of matter

104.(1) If the commission determines that the reviewable local
government matter be implemented, the Governor in Council must
implement the matter as soon as practicable after the Minister receives a
copy of the gazette notice and the commission’ s report on the matter.

(2) However, if the commission makes a delayed implementation
determination for the matter—

(@) the Governor in Council must implement the matter to
commence on the conclusion of the eection, at the next triennial

elections, of all councillors for the local governments affected by
the determination; and

(b) a regulation implementing the matter must provide for the
conduct of the next triennial elections of the local governments as
If the matter were implemented.

(3) If aregulation is made to implement the matter and the regulation is
to commence on a later day fixed in it, for subsection (1), the matter must
not be taken not to have been implemented as soon as practicable merely
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because of the later commencement.
Examples of subsection (3)—

1. Because of the holding of triennia elections under this Act, the regulation may
commence after its notification.

2. Because of financial implications, the regulation may commence at the start of
afinancial year.

(4) Subsection (1) has effect subject to section 158.18

Division 5—Limited reviewable local government matters

Application of division
105.(1) This division applies for an application properly made for a
determination of alimited reviewable local government matter.

(2) The application is to be dealt with by a commission determining
whether the matter should be implemented.

(3) The commission must determine the application even if the matter is,
at any time, the subject of a reference of a reviewable local government
matter.

Commission may makeinquiries

106. In considering the limited reviewable local government matter, the
commission may make the inquiriesit considers appropriate.

Commission must haveregard to prescribed issues

107.(1) When considering the limited reviewable local government
matter, the commission must have regard to the issues that may be
prescribed under aregulation.

(2) If the matter relates to the external boundaries of alocal government
area, the commission also must have regard to the need to ensure the
provision of efficient and effective local government in the area.

18 Section 158 (Requirement before i mplementation)
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Restriction on deter mination to implement matter

108.(1) This section appliesif alocal government that would be affected
by the limited reviewablelocal government matter if it wereimplementedis
divided.

(2) The commission must make a determination not to implement the
matter if its implementation would result in the margin of alowance
mentioned in section 286(2) for aquotafor alocal government’s area being
departed from.19

Action after determination to implement matter

109.(1) This section applies if the commission determines that the
limited reviewable local government matter be implemented.

(2) The commission must—
() prepare areport for the Minister on the matter; and
(b) givenatification of its determination—
(i) by gazette notice; and

(i) by advertisement published in a newspaper circulating
generally in thelocal government areas that will be affected
by the implementation of the matter; and

(c) give to the Minister a copy of the gazette notice and the
commission’ s report on the matter; and

(d) giveacopy of the report to the local governments affected by the
determination.

(3) The report must state the determination and reasons for it, and include
recommendations on implementation issues for the matter.

(4) The notification must—
(@) contain asummary of the determination; and
(b) state that the commission’s report on the matter is—
(i) open toinspection; and

19 See chepter 5 (Loca government elections), part 5 (Divison of loca
government areas).
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(it) availablefor purchase at the electoral commission’ soffice at
Brisbane; and

(c) dsatethat the determination isto be implemented by regulation.

Action after determination not to implement matter

110.(2) This section applies if the commission determines that the
limited reviewable local government matter not be implemented.

(2) The commission must—
(8) prepareareport for the Minister on the matter; and

(b) give written notice of its determination to the landowners whose
agreements accompanied the application for the determination of
the matter; and

(c) give to the Minister a copy of the commission’s report on the
matter; and

(d) give a copy of the report to the local governments whose
agreements accompanied the application for determination of the
matter.

(3) The report must state the determination and reasons for it.
(4) The notice must state that the commission’ s report on the matter is—
(@) open to inspection; and

(b) available for purchase at the electoral commission’s office at
Brisbane.

I mplementation of matter

111.(2) If the commission determines that the limited reviewable local
government matter be implemented, the Governor in Council must
implement the matter as soon as practicable after the Minister receives a
copy of the commission’s report on the matter.

(2) If aregulation is made to implement the matter and the regulation is
to commence on a later day fixed in it, for subsection (1), the matter must
not be taken not to have been implemented as soon as practicable merely
because of the later commencement.
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Examples of subsection (2)—

1. Because of the holding of triennia elections under this Act, the regulation may
commence after its notification.

2. Because of financial implications, the regulation may commence at the start of
afinancial year.

(3) Subsection (1) has effect subject to section 158.20
Division 6—Inquiries by expanded commissions
Subdivision 1—General

Expanded commission may decideto hold inquiry for certain matters

112. In considering areviewablelocal government matter the subject of a
major reference, an expanded commission may decide to hold an inquiry
under thisdivision.

Notice of decision to hold inquiry
113. Before starting the inquiry, the commission must—

(@) publish in a newspaper circulating in the areas of the loca
governments concerned a notice outlining the processes to be
followed in the inquiry; and

(b) giveacopy of the notice to the local governments.
Subdivision 2—Conduct of inquiries

Presiding member
114. The chairperson presides at the inquiry.

20 Section 158 (Requirement before implementation)
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Commission’sdutieson inquiry
115. When conducting an inquiry, the commission—
(8 must observe natural justice; and

(b) must act as quickly, and with as little formality and technicality,
asisconsistent with afair and proper consideration of the issues.

Commission may decide procedures
116.(1) The commission—
(@) isnot bound by the rules of evidence; and

(b) may inform itself in any way the commission considers
appropriate; and

(c) may decide the proceduresto be followed at an inquiry.

(2) However, the commission must comply with this subdivision and
any procedural rules prescribed by regulation.

Public may attend

117. The commission must allow members of the public to attend an
inquiry.

Commission’s powerson inquiry
118.(1) In conducting an inquiry, the commission may—

(@ act in the absence of a person who has been given reasonable
notice; and

(b) receive evidence on oath or affirmation or by statutory
declaration; and

(c) adjourntheinquiry; and
(d) permit adocument to be amended; and

(e) disregard any defect, error, omission or insufficiency in a
document; and

(f) permit or refuse to permit a person (including alegal practitioner
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enrolled in Queendand or elsewhere) to represent someone el se at
theinquiry.

(2) A commission member may administer an oath or affirmation to a
person appearing as awitness before the inquiry.

Noticeto witness

119.(1) The commission may, by written notice given to a person,
require the person to attend an inquiry at a specified time and place to give
evidence or produce specified documents.

(2) A person who is given a notice must—
() attend asrequired by the notice; and

(b) continue to attend as required by the commission until excused
from further attendance.

Maximum penalty—35 penalty units.

(3) A person required to appear as awitness before an inquiry is entitled
to the witness fees prescribed by regulation or, if no witness fees are
prescribed, the reasonable witness fees decided by the commission.

Duty of witnessat inquiry
120.(1) A person appearing as awitness at an inquiry must not—

() fail to take an oath or make an affirmation when required by the
commission; or

(b) fail, without reasonable excuse, to answer aquestion the personis
required to answer by the commission; or

(c) fail, without reasonable excuse, to produce adocument the person
isrequired to produce by a notice under section 119(1) (Noticeto
witness).

Maximum penalty—35 penalty units.

(2) It is areasonable excuse for a person to fail to answer a question or
produce a document if answering the question or producing the document
might tend to incriminate the person.
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Contempt
121. A person must not—
(8 insult the commission or acommission member in an inquiry; or
(b) deliberately interrupt an inquiry; or

(c) createor continue, or join in creating or continuing, a disturbance
in or near a place where the commission is conducting an inquiry;
or

(d) do anything that would be a contempt of court if the commission
were ajudge acting judicialy.

Maximum penalty—50 penalty units.

Change of commission members

122. The inquiry is not affected by a change in the commission
members.

Division 7—Referendums

Subdivision 1—Preliminary

Application of div 7

123. This division applies to a compulsory or non-compulsory
referendum to be held in relation to a commission’ s proposed determination
of areviewableloca government matter.

“Approving” or “opposing” referendum question

124.(1) This section applies for deciding whether the referendum
guestion for the proposed determination of the reviewablelocal government
matter is approved.

(2) A person “approves’ the referendum question if the person answers
the question in the affirmative.

() If the affected areafor the reviewable local government matter is not
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divided into voting areas, the affected area “approves’ the referendum
question for the matter if the affected electorsfor the affected areawho vote
to approve the question are greater in number than the affected el ectors who
vote to oppose the question.

(4) If the affected areais divided into voting areas—

(8) avoting area” approves’ the referendum question if the affected
electors for the voting area who vote to approve the question are
greater in number than the affected electors who vote to oppose
the question; and

(b) the affected area “approves’ the referendum question if each
voting area approves the question.

(5) A person “opposes’ the referendum question if the person answers
the question in the negative.

Subdivision 2—Holding referendums

Wording of referendum question

125. The precise wording for the referendum question must be set under
aregulation.

Appointment and role of returning officersfor referendum

126.(1) The commissioner must appoint a returning officer and an
assistant returning officer for the referendum.

(2) As soon as practicable after making an appointment, the
commissioner must, by gazette notice, advise of the appointment.

(3) The returning officer and the assistant returning officer are each
entitled to the fees and allowances decided by the commissioner.

(4) The returning officer must conduct the referendum.

(5) If, for any reason, the returning officer cannot perform the functions
of office, the assistant returning officer must act as the returning officer.

(6) Thereturning officer for the referendum must have a public office for
the referendum.
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(7) The local governments for the affected area must give the returning
officer all reasonable assistance the returning officer asks for in conducting
the referendum.

Referendum day

127.(1) The day for holding the referendum for the commission's
proposed determination of the reviewable local government matter (the
“referendum day”) must be a Saturday.

(2) The returning officer must fix the referendum day.

(3) However, the Governor in Council may, by gazette notice, fix asthe
referendum day a day that is later than the day previously fixed by the
returning officer as the referendum day.

(4) If a gazette notice is published under subsection (3), the returning
officer must publish anotice giving necessary directionsto affected electors
about the procedures to be followed.

(5) The returning officer’'s notice must be published in a newspaper
circulating generally in the affected area.

Notice of referendum day and other information

128.(1) The returning officer for the referendum must publish a notice
(the“referendum notice” )—

(@) stating the referendum day for the referendum; and

(b) stating the referendum roll cut off day fixed by the returning
officer; and

(c) advising whether, and if so to what extent, the referendum isto be
conducted by postal ballot; and

(d) giving abrief explanation about—
(i) thequestion for the referendum; and
(i) who isan affected elector; and

(e) giving notice of the address and telephone number of the
returning officer’s public office.
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(2) The referendum notice must be published in a newspaper circulating
generally in the affected area.

(3) Thereturning officer may also publish the referendum notice in other
ways the returning officer considers appropriate.

(4) The referendum notice must also be displayed in a conspicuous
position at the returning officer’s public office from as soon as practicable
after the referendum notice isfirst published in a newspaper until 6.00 p.m.
on the referendum day.

(5) The returning officer may also display a copy of the referendum
notice at other places the returning officer considers appropriate.

(6) The referendum notice may be published before the making or
commencement of the regulation setting the precise wording for the
guestion for the referendum.

(7) To the extent the referendum is not conducted by postal ballot, the
referendum notice must state—

(@) the location of ordinary polling booths to be used for the
referendum; and

(b) that the ordinary voting hours are from 8.00 am. and 6.00 p.m.

(8) The referendum roll cut off day must be at least 5 days, but not more
than 7 days, after the referendum notice isfirst published in a newspaper.

Votersrolls

129.(1) As soon as practicable after the referendum roll cut off day, the
returning officer must compile avotersroll for—

() theaffected areafor the reviewable local government matter; or

(b) if the affected areafor the reviewable local government matter is
divided into voting areas—each voting area.

(2) A votersroll must consist of persons who, on the referendum roll cut
off day, are electors under the Electoral Act 1992 and are enrolled on an
electoral roll for an electoral district, or part of an electoral district, included
in the affected area or, if subsection (1)(b) applies, the voting area
concerned.

(3) A votersroll—



s130 117 s132
Local Government Act 1993

(@ must bein the form of the electoral roll used for elections of the
Legidative Assembly; and

(b) must not include an elector’ s address that, under the Electoral Act
1992, is excluded from the publicly available part of an electora
roll.

Votersroll to be open to inspection and purchase

130.(2) A voters roll is open to inspection until the final result of the
referendum for the matter is notified.

(2) The returning officer must sell a copy of avotersroll to anyone who
asksto buy it.

(3) The price of avotersroll must be no more than the cost of making a
copy of theroll and, if the copy is posted to the purchaser, the postage cost.

Explanatory statement

131. The commission for the reviewable local government matter must
prepare a statement (the “ explanatory statement”) about the advantages
and disadvantages of the proposed determination that, in the commission’s
opinion, should be taken into account by an affected elector voting in the
referendum.

Commission may request information from local gover nment

132.(1) The commission for the reviewable local government matter
may, by written notice, request alocal government to give the commission,
in writing, information the commission reasonably needs from the local
government for the preparation of an explanatory statement.

(2) The request must specify a reasonable time within which the
information must be given to the commission.

(3) Theloca government must comply with the request.
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Giving statements to affected electors and display of statements and
proposed determination

133.(1) Thereturning officer must give the explanatory statement for the
referendum to each affected elector on the votersroll for the affected area or,
if the affected areais divided into voting areas, avoting area.

(2) The statement must be given to the affected elector at a reasonable
time before the referendum day.

(3) If the referendum is to be conducted by postal ballot for al or part of
the affected area, the explanatory statement may be given to an affected
elector when the elector is given the ballot paper for the referendum.

(4) An affected elector, other than an affected elector to whom the
returning officer has given an explanatory statement, must be given a copy
of the statement if the elector asksfor it.

(5) The returning officer must display a copy of the explanatory
statement and the commission’ s proposed determination of the matter—

(@ inaprominent placein the returning officer’s public office; and
(b) at other placesthe returning officer considers appropriate.

L ocal government views on referendum

134. The provisions of this division do not prevent a local government
that considers that it will be affected by the proposed determination of the
commission about the reviewable local government matter to which the
referendum relates from informing affected electors of its views about the
referendum question.

Compulsory voting

135. Voting at the referendum is compulsory, and each affected elector
for the affected areafor the reviewable local government matter, or avoting
areain the affected ares, isentitled to only 1 vote.

Conduct of referendum
136.(1) Chapter 5 (Local government elections), part 6 (Conduct of
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elections) applies (with any necessary changes and any additional changes
specified in subsection (8) or changes prescribed under a regulation) to the
referendum as if the referendum were an election.

(2) Without limiting subsection (1), the necessary changes mentioned in
subsection (1) include the non-application of provisions of chapter 5, part 6
to the extent that their application is inappropriate or unnecessary.

(3) The application of provisions of chapter 5, part 6 is unnecessary to
the extent that the provisions have particular reference to candidates.

(4) Without limiting subsections (2) and (3)—
() section 291 (Assistant returning officers) has no application; and

(b) chapter 5, part 6, divisons 3 (Candidates for election or
appointment) and 11 (Marking of ballot papers) have no
application; and

(c) chapter 5, part 6, divison 4 (Nominations of candidates for
election), has no application; and

(d) section 325(2)(d) to (f), (3) and (4) (Requirements of ballot
papers) does not apply to the ballot paper to be used for the
referendum; and

(e) section 326 (Separate ballot papers for separate polls) has no
application; and

(f) section 327 (Order of listing of candidates names) has no
application; and

(g) sections 357 (Effect of ballot papers—optiona-preferentia
voting) and 358 (Effect of ballot papers—first-past-the-post
voting) have no application; and

(h) in sections 366(1) (Officia counting of votes) and 367
(Treatment of ballot paper to which objection is made), the
reference to a candidate, but not the reference to a scrutineer, may
beignored; and

(i) sections 368 (Counting of votes for optional-preferential system)
and 369 (Counting of votes for first-past-the-post system) have
no application; and

() section 371(1)(b) (Declaration of poll) has no application; and
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(k)
V)

section 385(1)(b) (Bribery) has no application; and

in section 407(2) (Injunctions to restrain contravention of
chapter), the reference to a candidate or nominee as a candidate
for election may beignored, but not the reference to the returning
officer.

(5) Necessary changes also include the following changes having general
operation—

(@

(b)

(©

(d)

(€)

()

(9)

(h)
(i)

1)

areferenceto chapter 5, part 6 isareferenceto that part as applied
under this section, and is also taken to include a reference to the
other provisions of thisdivision;

areference to the returning officer is areference to the returning
officer for the referendum;

a reference to an assistant returning officer is a reference to the
assistant returning officer for the referendum;

areferenceto an elector isareferenceto an affected el ector for the
affected area or, if the affected area is divided into voting areas,
each voting areain relation to the referendum;

a reference to a scrutineer for a candidate is a reference to a
scrutineer for the referendum;

a reference to the voters roll is a reference to the voters roll
compiled under this division for the affected area or, if the
affected areais divided into voting areas, each voting area;

areference to thelocal government area, or adivision of the local
government area, is, for the referendum, a reference to—

(i) theaffected area; or
(it) avoting area of the affected areg;

areference to the local government’s public office is a reference
to the public office of the returning officer for the referendum;

areference to the poll for the election is areference to the poll for
the referendum;

areferenceto polling day is areference to the referendum day for
the referendum;
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(k) areference to the notice under section 311 (Procedure if number

0]

of candidates exceeds number required) is a reference to the
referendum notice for the referendum;

areference to the election period is areference to the period—

(i) starting on the day the referendum notice for the referendum
isfirst published; and

(i) ending a 6.00 p.m. on the referendum day for the
referendum,

(m) areference to an electoral officer for an election is areference to

an electoral officer for the referendum.

(6) Necessary changes aso include the following changes having more
specific operation—

@

for applying sections 321(6) (Declaration of mobile polling
booths), 340(5) (Arrangements for electoral visitor voting) and
365(1) (Procedure for processing declaration envelopes), the
returning officer for the referendum, instead of advising
candidates, must advise the persons and groups who have
appointed scrutineers for the referendum;

(b) for applying sections 336(10)(b) (Procedure for voting at polling

(©

booth), 341(2)(c) (Help for electors in voting), 348(3)(c) (How
declaration vote may be cast at a polling booth) and 351 (Casting
adeclaration vote by post), areferenceto division 11 (Marking of
ballot papers) is a reference to the provisions of this division
about the marking of a ballot paper;

for applying section 341(2)(a) (Help for electors in voting), a
reference to stating the names of candidates is a reference to

reading out the referendum question,

(d) for applying sections 363(1)(c)(ii) and (iii) (Preliminary counting

by presiding officer) and 366(3)(b) and (4)(c) (Official counting
of votes), the returning officer for the referendum must—

(i) count the number of votes approving the referendum
question marked on all formal ballot papers, and keep the
ballot papersin a separate parcel; and

(i) count the number of votes opposing the referendum
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(€)

()

(9)

(h)

1)

(k)

question marked on all formal ballot papers, and keep the
ballot papersin a separate parcel;

for applying section 363(1)(d)(i) (Preliminary counting by
presiding officer), the written statement must set out, in words
and numerals, the number of votes approving the referendum
guestion and the number of votes opposing the referendum
guestion;

for applying section 366(2) (Official counting of votes), the
returning officer for the referendum must ascertain the number of
votes approving the referendum question and the number of votes
opposing the referendum question;

for applying section 366(3) and (4) (Official counting of votes),
the returning officer for the referendum must count the number of
votes approving the referendum question and the number of votes
opposing the referendum question;

for applying section 366(5) (Official counting of votes), the
returning officer for the referendum must add together the
number of votes counted as approving the referendum question
and the number of votes counted as opposing the referendum
question;

for applying section 367(2) (Treatment of ballot paper to which
objection is made), the reference to a vote for a particular
candidate is areference to whether the vote is avote approving or
opposing the referendum question, and the reference to the name
of the candidate for whom a vote is counted is a reference to
whether the vote is counted as a vote approving or opposing the
referendum question;

for applying section 372 (Notice of fina result of poll), the
reference to each candidate is a reference to the commission;

the result the returning officer must give under section 372
(Notice of final result of poll) as applied under thisdivision is—

(i) if the affected areaisdivided into voting areas—

(A) for each voting area of the affected area—how the
voting area voted on the referendum question, including
whether the voting area has approved the referendum
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U]

(m)

(n)

(0)

()

C)

(n)

guestion; and

(B) for the affected area—whether the affected area has
approved the referendum question; or

(ii) if the affected areais not divided into voting areas—whether
the affected area has approved the referendum question;

for applying sections 373 (Resolution about electors who fail to
vote), 374(1) and (3)(b) (List of electors failing to vote), 375
(Notice of failureto vote etc.), 376 (Payments for failure to vote)
and 377 (Recording response to notice), the reference to the local
government is a reference to the local government for the local
government area, or part of alocal government area, for which a
person listed as having failed to voteis enrolled;

for applying section 378 (Evidentiary value of list under s 374),
thereferenceto thelocal government’ s chief executive officerisa
reference to the returning officer for the referendum;

for applying sections 379 (Disposal of material resulting from
election) and 380 (Ballot papers as evidence), a reference to the
local government’s chief executive officer is a reference to the
commissioner, but section 379(4) has no application at all;

for applying section 381 (Notice to electors whose ballot papers
are not accepted), the reference to the local government is a
reference to the commissioner;

for applying section 385(1)(c) (Bribery), the reference to support
of, or opposition to, a candidate or a political party is areference
to approva of, or opposition to, the referendum question;

sections 391 (No record to be made of vote cast) and 404 (Breach
of confidentiality of vote) are about how a person votes at the
referendum, rather than the candidate for whom a person votes;

for applying section 407 (Injunctions to restrain contravention of
chapter), the reference in section 407(1)(b) to chapter 5 is a
reference to chapter 5, part 6 as applied under thisdivision, andis
also taken to include a reference to the other provisions of this
division.

(7) To avoid any doubt, sections 359 (Posted vote presumed valid until
contrary proved) and 360 (Formal and informa ballot papers) have
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application.
(8) Thefollowing additiona changes are specified—

(a8 for applying section 364(1) (Preliminary processing of
declaration votes by returning officer), the returning officer need
not wait until after 8.00 am. on the referendum day to start the
preliminary processing of declaration votes under that section, but
may start at any time before the referendum day;

(b) for applying section 407 (Injunctions to restrain contravention of
chapter), an application to the Supreme Court may additionally be
made by—

(i) alocal government; or

(i) anindividua or group of individualsreasonably identified in
the community, in the court’s opinion, as supporting or
opposing the referendum question.

(9) Subsections (2) to (8) do not limit by implication the changes that
may be prescribed under a regulation.

Subdivision 3—Replacement provisions

Preliminary

137. A provision of chapter 5 (Loca government elections), part 6
(Conduct of elections) has no application to the extent it isinconsistent with
the replacement provisionsin this subdivision.

Direction that poll be conducted by postal ballot

138.(1) The Governor in Council may, by gazette notice, direct that the
poll for the referendum for the commission’s proposed determination of the
reviewable local government matter be conducted by postal ballot.

(2) The direction may be given for—
(a) dl of the affected area; or
(b) apart of the affected area marked on a map.
(3) Themap is open to inspection at the place stated in the gazette notice.
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Ballot papers

139. If the affected area for the reviewable local government matter is
divided into voting areas, a different coloured ballot paper must be used for
each voting area.

M ode of voting

140.(1) If an affected elector wishes to vote to approve the referendum
guestion, the elector must place a tick in the square opposite the word
‘“YES on the ballot paper.

(2) If an affected elector wishes to vote to oppose the referendum
guestion, the elector must place atick in the square opposite the word ‘NO’
on the ballot paper.

(3) An affected elector is taken to have marked a ballot paper in the way
mentioned in subsection (1) if the elector—

(8 writestheword ‘YES' in the square opposite the word ‘YES' on
the ballot paper; or

(b) otherwise marksthe ballot paper in away clearly showing that the
voter approves of the referendum question.

(4) An affected elector is taken to have marked a ballot paper in the way
mentioned in subsection (2) if the elector—

(8 writes the word ‘NO’ in the square opposite the word ‘NO’ on
the ballot paper; or

(b) otherwise marksthe ballot paper in away clearly showing that the
voter opposes the referendum question.

(5) For the application of section 325(2)(a),21 the approved form of ballot
paper must allow for the method of voting stated in this section.

Effect of ballot paper

141. For aballot paper to have effect as avote of an affected elector in the
referendum—

21 Section 325 (Requirements of ballot papers)
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(@) the ballot paper must be completed in the way stated in this
subdivision; and

(b) the ballot paper must not contain any writing or mark (other than
amark authorised under this division) by which the elector can, in
the returning officer’ s opinion, be identified; and

(c) thebalot paper must have been put in aballot box; and

(d) for aballot paper put in a declaration envelope as required under
section 35122 as applied under this divison—

(i)
(i)

(iii)

Scrutineers

section 351(1) must have been complied with; and

if the elector is an elector mentioned in section 343 or 33423
or an applicant who is given an approved declaration form
under section 347(4) or an elector who is given an approved
declaration form under section 349(2),24 and the declaration
on the envelope is witnessed by a person other than an
issuing officer—the signature of the person making the
declaration must correspond to the signature of the relevant
applicant under section 347, or the relevant elector under
section 349; and

if the declaration envelope is posted to the returning officer
for the referendum—it must be received by the returning
officer within 10 days after the referendum day.

142.(1) For the appointment of scrutineers for the referendum, a
reference in section 330, 331 or 33325 to a candidate for eection is a

reference to—

(@) alocal government for the affected area for the reviewable |ocal

22 Section 351 (Casting a declaration vote by post)

23 Section 343 (Who may cast a declaration vote) or 344 (Who must cast a
declaration vote in ordinary elections)

24 Section 349 (Distribution of ballot papers to electors for postal ballot election)

25 Section 330 (Candidates entitlement to scrutineers), 331 (Appointment of
scrutineers) or 333 (Powers of scrutineers)
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government matter; or

(b) anindividua or group of individuals reasonably identified in the
community, in the returning officer’s opinion, as supporting or
opposing the referendum question.

(2) An individua mentioned may appoint himself or herself as a
scrutineer, and a group of individuals may appoint 1 or more of the group
asascrutineer or as scrutineers.

(3) For appointing a scrutineer for a group, the appointment may be
made on the group’ s behalf by any of its members.

(4) The returning officer may reject an appointment if the returning
officer reasonably believes that if more scrutineers are appointed, the
efficiency of the conduct of the referendum may be adversely affected.

(5) Thereturning officer may direct 1 or more scrutineersto leave aplace
if the returning officer reasonably believes that the number of scrutineers at
the place may adversely affect the efficiency of the conduct of the
referendum.

(6) A scrutineer must comply with a direction given under
subsection (5).

Maximum penalty for subsection (6)—10 penalty units.

Subdivision 4—Miscellaneous

Referendum cost

143.(1) The cost of conducting the referendum, including the fees and
allowances to which the returning officer and assistant returning officer for
the referendum are entitled, must be paid by the local governments
prescribed under a regulation for the referendum in the way stated in the
regulation.

(2) An amount required for the cost may, without resolution of a local
government, be spent by it whether or not the disbursement is provided for
in its budget.

(3 An amount may be paid only if the returning officer for the
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referendum has presented an account to the local government’s chief
executive officer.

Pr oof of votersroll

144. In a proceeding, a document purporting to be a copy of avotersroll
for an affected area, or avoting area of an affected area, and to be certified
by the returning officer for the referendum, is evidence of the roll and the
matters contained in the roll.

Division 8—Provisions about commission members

Subdivision 1—Commissioner and deputy commissioner

Commissioner may direct deputy commissioner to perform
commissioner’sfunctions

145.(1) This section appliesif the commissioner—
() consgtitutes, or partly constitutes, acommission; and

(b) is unable, for any reason, to perform the functions of the
commission or a commission member.

(2) For the purpose of the commission performing a function or
exercising a power, the commissioner may direct the deputy commissioner
to act in the place of the commissioner.

(3) Anything done by the deputy commissioner in the place of the
commissioner is taken to have been done by the commissioner as
constituting the commission or as a commission member.

Subdivision 2—Appointment, and duration of appointment, of review
commissioners

Appointment

146.(1) The Governor in Council is to appoint qualified individuals as
review commissioners.
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(2) The Governor in Council may appoint the number of review
commissioners the Governor in Council considers necessary.

(3) Aniinitial appointment as a review commissioner may be made only
if the Minister has consulted with the Local Government A ssociation about
it.

(4) A person isqualified for appointment as areview commissioner only
if the person—

(@) has extensive knowledge and experience in local government,
public administration, law, public finance or community affairs;
or

(b) has other qualifications and experience the Governor in Council
considers appropriate.

(5) A person is not qualified for appointment as a review commissioner
if the person—

(@ isamember of an Australian Parliament; or

(b) is a nominee for election as a member of an Australian
Parliament; or

(c) isacouncillor; or

(d) isanomineefor eection asacouncillor; or
(e) accepts appointment as a councillor; or

(f) isamember of apalitical party.

Duration of appointment

147. A review commissioner may be appointed for a term not longer
than 3 years.

Subdivision 3—Terms of appointment, resignation and termination of
appointment of certain commission members

Definition for sdiv 3
148. In this subdivision—
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“commissioner” means a review commissioner or the chairperson of a
special commission.26

Terms of appointment

149.(1) A commissioner is entitled to be paid the remuneration and
allowances the Governor in Council may decide.

(2) A commissioner holds office on the terms, not provided in this Act,
the Governor in Council decides.

Resignation

150. A commissioner may resign by giving a signed notice of
resignation to the Minister.

Termination of appointment

151.(1) The Governor in Council may terminate the appointment of a
commissioner for misbehaviour or physical or mental incapacity.

(2) The Governor in Council must terminate the appointment of a
commissioner if the person—

(@ nominatesfor election to an Australian Parliament; or

(b) nominates for election to a local government or accepts
appointment as alocal government councillor; or

(c) becomesamember of apolitical party; or

(d) becomes bankrupt, applies to take the benefit of a law for the
relief of bankrupt or insolvent debtors, compounds with creditors
or makes an assignment of remuneration for their benefit; or

(e) contravenes section 7427 without reasonable excuse.

26 The chairperson of a special commission is appointed by the Governor in
Council under section 81(1)(a).

27 Section 74 (Disclosure of interests by members of expanded commission)
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Division 9—Miscellaneous

Staff and administrative support

152. The electoral commission must ensure that a commission has the
staff and administrative support services required to carry out its functions
effectively and efficiently.

Annual reports

153.(1) As soon as practicable, but not later than 4 months, after the end
of each financial year, the commissioner must give to the Minister a report
of Loca Government Electoral and Boundaries Review Commissions
operations for the year (the“review commissions' report”).

(2) The electora commission’s annual report prepared under the
Electoral Act 1992, section 19, for the year must include the review
commissions’ report.

Certain reportsto betabled etc.
154.(1) In this section—

“report” means a report on a major or minor reference of a reviewable
local government matter.28

(2) The Minister must table a copy of a commission’s report in the
Legidative Assembly within 7 sitting days after receiving it.

Reports open to inspection and available for purchase

155. The commissioner must ensure copies of each commission’s report
on a reviewable loca government matter or a limited reviewable local
government matter—

28 See sections 89 (Determination not to implement matter) and 94 (Notification of
determination and report to Minister) for major references of reviewable local
government matters and sections 99 (Determination not to implement matter)
and 103 (Notification of determination and report to Minister) for minor
references of reviewable local government matters.
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(@) are open to inspection at the electoral commission’s office at
Brisbane; and

(b) areavailable for purchase at the electoral commission’s office at
Brisbane for 6 months after—

(i) for areport on amaor or minor reference of a reviewable
local government matter—it is tabled in the Legidative
Assembly; or

(i) for a report on a limited reviewable local government
matter—notification of the commission’s determination
under section 109 or 110.

Additional procedures may be prescribed by regulation

156. A regulation may be made about additional procedures for the
following—

(@ magor and minor references of reviewable local government
matters;

(b) applications relating to limited reviewable local government
matters.

Divison 10—I mplementing reviewable local government matters

Implementation of reviewable local government matter

157.(1) A reviewable local government matter may be implemented by
regulation.

(2) A regulation may provide for—

(@ holding, postponing or cancelling an election for a local
government area or adivision of alocal government area; or

(b) appointing areturning officer for an election; or
(c) recovering unpaid rates; or

(d) exempting a local government from the requirement to prepare
and adopt a corporate or operational plan, and the application of
this Act because of the exemption; or
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(e) theapplication of budgets; or
(f) giving or keeping records; or
(g) implementation issuesfor the matter; or

(h) the giving of directions by the Governor in Council or the
Minister about a matter; or

(i) thetransfer of assetsand liabilities; or

(1) inthecaseof areviewablelocal government matter the subject of
a delayed implementation determination—payment by a local
government for not adequately supplying servicesand facilitiesin
the interim period for the matter in a part of alocal government
areathat, under the matter, has been, or isto be, transferred from
1 local government area to another local government ares; or

(k) any other matter for which—

(i) it is necessary or convenient to provide to implement the
reviewable local government matter; and

(if) this Act does not make provision or adequate provision.
(3) Subsection (2)(a) has effect subject to section 408(3).29

(4) A regulation under subsection (2)(a) applies despite the following
provisions—

e section 218 (Date of later triennial elections)30
»  section 270 (Date of by-elections).

(5) Chapter 5 (Local government elections) applies to an election for the
implementation of areviewable local government matter with all necessary
changes and any changes prescribed by regulation asif the election were an
election of the appropriate type.

(6) In this section—
“division” includes a proposed division.

“interim period”, for areviewablelocal government matter the subject of a

29 Section 408 (Requirements for fresh election)
30 Section 218 has been omitted.
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delayed implementation determination, means the period from the
notification of the determination by gazette notice to the conclusion of
the election, at the next triennia elections, of al councillorsfor the local
governments affected by the determination.

“local government area” includes a proposed local government area.

Requirement before implementation

158.(1) A reviewable local government matter may be implemented
under section 157 (Implementation of reviewable local government matter)
only if the commissioner, and the commission that determined the matter,
have complied with this Act in relation to the matter.

(2) For the purposes of subsection (1), strict compliance with thisAct is
not necessary and substantial compliance is sufficient.

Liability for State taxes

159.(2) A loca government isnot liableto pay a Statetax inrelation to a
transfer or other arrangement made to implement a reviewable loca
government matter under this division.

(2) In this section—

“State tax” means stamp duty or another tax, fee, duty, levy or charge
imposed under an Act.

PART 2—INTERVENTION BY THE STATE

Division 1—Powers of intervention

Procedur es befor e exer cise of certain powers

160.(1) Before the Governor in Council or Minister exercises a power
under thisdivisionin relation to alocal government, the Minister must give
written notice of the proposed exercise of the power to the local
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government.
(2) However, notice need not be given if—

() the power is proposed to be exercised at the local government’s
request; or

(b) inthe Minister’sopinion, giving notice—

(i) islikely to defeat the purpose of the proposed exercise of the
power; or

(i1) would serve no useful purpose.
(3) The notice must state—
(@) thereasonsfor the proposed exercise of power; and

(b) atime within which the local government may make submissions
to the Minister about the proposed exercise of power.

(4) Reasons stated in the notice are the only reasons that can be relied on
In support of the exercise of the power.

(5) The Minister must have regard to all submissions made by the local
government within the specified time.

(6) 1f—

() the proposed exercise of power isto proceed despite submissions
of thelocal government; or

(b) no submissions of the local government are received by the
Minister within the specified time;

the power may be exercised without further notice to the local government.

Revocation and suspension of resolutionsand orders
161.(1) The Governor in Council may, by regulation—

(@) revoke, or suspend the operation of, a resolution of a loca
government or an order issued by a local government to give
effect to aresolution; and

(b) end the suspension of the resolution or order.
(2) The suspension may be for a specified period or indefinite.
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Effect of revocation or suspension

162.(1) A resolution or order of alocal government that is revoked by
regul ation—

() ceasesto have effect on the day specified by the regulation; or
(b) if noday is specified—is taken never to have had effect.

(2) A resolution or order of a local government whose operation is
suspended by aregulation does not have effect while it is suspended.

(3) The State is not legally liable for any loss or expense incurred by a
person because of the revocation or suspension by regulation of a local
government’ s resolution or order.

Overruling local laws and local law policies etc.

163.(1) The Governor in Council may, by regulation, declare that alocal
law or local law policy, or a provision of alocal law or local law policy,
ceases to have effect, if the Governor in Council is of the opinion that it is
necessary to make the declaration to protect State interests.

(2) The Governor in Council may, by regulation, later declare that the
local law, local law policy or provision again has effect, if the Governor in
Council is of the opinion that it is no longer necessary for the declaration
under subsection (1) to continue to have effect to protect State interests.

Dissolution of local gover nment

164.(1) The Governor in Council may, by regulation, dissolve a local
government if the Minister is satisfied that the local government—

(8 hasacted unlawfully or corruptly; or
(b) hasactedinaway that puts at risk its capacity to exercise properly
itsjurisdiction of local government; or

(c) isincompetent or cannot properly exerciseitsjurisdiction of local
government.

(2) Subsection (1) is subject to the Constitution Act 1867, section 55
(Manner of appointing persons to exercise powers, authorities, duties and
functions of local government).
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(3) On dissolution of the local government—
(@) thelocal government’s councillors go out of office; and
(b) anadministrator must be appointed; and

(c) theloca government continues in existence as a body corporate
and is congtituted by the administrator.

Exclusion of part of local government area from Act

165.(1) The Governor in Council may, by regulation, declare that this
Act does not apply to a specified part of alocal government’s area.

(2) On the making of the declaration, the local government’s local laws
and local law policies cease to apply to the specified part of its area.

() The Governor in Council may, by regulation, later declare that this
Act again appliesto the specified part of the local government’s area.

(4) On the making of the declaration, the local government’s local laws
and local law policies again apply to the specified part of its area.

(5) Subsections (2) and (4) do not limit by implication the effect of a
declaration under this section.

(6) In this section—

“local law” includes a planning scheme and interim development control
provisions.

Aboalition of joint local government and itsarea

166.(1) The Governor in Council may, by regulation, abolish ajoint local
government and its area.

(2) A regulation may provide for—

() the apportionment of the joint local government’s assets and
liabilities among its component local governments; and

(b) any other matter for which it is necessary or convenient to make
provision on the dissolution of the joint local government.
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Division 2—I nquiries, investigations and inspections

Inquiries, investigations and inspections by authorised persons

167.(1) The chief executive of the department may appoint an officer of
the department or another appropriately qualified person (an “authorised
person”) to conduct an inquiry, investigation or inspection about—

(& thefunctioning of local government in the State; or
(b) any matter relevant to the administration of this Act.

(2) However, subsection (1) does not permit the chief executive to
appoint a person to conduct an inquiry, investigation or inspection about a
reviewable local government matter.

(3 A local government must cooperate fully with an inquiry,
investigation or inspection by a person appointed under subsection (1).

Reportson inquiries, investigations and inspections

168.(1) When an authorised person has completed the inquiry,
investigation or inspection for which the person was appointed, the
authorised person must, as quickly as possible, give the chief executive of
the department a written report on the inquiry, investigation or inspection.

(2) The Minister may table a copy of the report in the Legidlative
Assembly.

Chief executive may request infor mation from local gover nment

169.(1) The chief executive of the department may, by written notice,
request a local government to give to the chief executive information in
writing about anything within its jurisdiction of local government.

(2) The request must specify a reasonable time within which the
information must be given to the chief executive.

(3) Theloca government must comply with the request.
Maximum penalty for subsection (3)—35 penalty units.
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Divison 3—Conduct of inquiries

Authorised person’sdutieson inquiry
170. When conducting an inquiry, an authorised person—
(@ must observe natural justice; and

(b) must act as quickly, and with as little formality and technicality,
asis consistent with afair and proper consideration of the issues.

Authorised person may decide procedures
171.(1) The authorised person—
(8 isnot bound by the rules of evidence; and

(b) may inform himself or herself in any way the authorised person
considers appropriate; and

(c) may decide the proceduresto be followed at the inquiry.

(2) However, the authorised person must comply with this division and
any procedural rules prescribed by regulation.

Public may attend

172. The authorised person must allow members of the public to attend
theinquiry.

Authorised person’s powerson inquiry
173.(1) In conducting the inquiry, the authorised person may—

(@ act in the absence of a person who has been given reasonable
notice; and

(b) receive evidence on oath or affirmation or by statutory
declaration; and

(c) adjourn theinquiry; and
(d) permit adocument to be amended; and
(e) disregard any defect, error, omission or insufficiency in a
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document; and

(f) permit or refuse to permit a person (including alegal practitioner
enrolled in Queensland or elsewhere) to represent someone else at
theinquiry.

(2) The authorised person may administer an oath or affirmation to a
person appearing as awitness before the inquiry.

Notice to witness

174.(1) The authorised person may, by written notice given to a person,
require the person to attend at a specified time and place to give evidence or
produce specified documents.

(2) A person who is given a notice must—
(a) attend asrequired by the notice; and

(b) continue to attend as required by the authorised person until
excused from further attendance.

Maximum penalty—35 penalty units.

(3) A person required to appear as awitness before an inquiry is entitled
to the witness fees prescribed by regulation or, if no witness fees are
prescribed, the reasonable witness fees decided by the authorised person.

Duty of witnessat inquiry
175.(1) A person appearing as awitness at the inquiry must not—

(a) fail to take an oath or make an affirmation when required by the
authorised person; or

(b) fail, without reasonable excuse, to answer aquestion the personis
required to answer by the authorised person; or

(c) fail, without reasonable excuse, to produce adocument the person
Isrequired to produce by anotice under section 174(1) (Noticeto
witness).

Maximum penalty—35 penalty units.

(2) It is areasonable excuse for a person to fail to answer a question or
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produce a document if answering the question or producing the document
might tend to incriminate the person.

Contempt of authorised person
176. A person must not—
(8) insult the authorised person in the inquiry; or
(b) deliberately interrupt an inquiry; or

(c) create or continue, or joinin creating or continuing, adisturbance
in or near a place where the authorised person is conducting the
inquiry; or

(d) do anything that would be a contempt of court if the authorised
person were ajudge acting judicialy.

Maximum penalty—50 penalty units.

Change of authorised person

177. An inquiry is not affected by a change in the authorised person
holding the inquiry.

Division 4—Administrators

When administrator may be appointed

178. If aloca government is dissolved under section 164 (Dissol ution of
local government), the Governor in Council must, by gazette notice, appoint
aperson as administrator of the local government.

Jurisdiction, power s and duties of administrator

179.(1) The administrator of alocal government has all the jurisdiction,
powers and duties of the local government concerned.

(2) However—

(@) aregulation may limit the jurisdiction, powers and duties of the
administrator; and
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(b) the administrator does not have a duty of a local government
appropriate only to abody of persons.

(3) If the mayor of alocal government is required or permitted by law to
exercise a power, the administrator is required or permitted to exercise the
power instead of the mayor.

(4) ThisAct and other Acts apply to the administrator, with all necessary
changes and any changes prescribed by regulation, as if the administrator
were the local government.

Title of administr ator

180. For the purpose of exercising the jurisdiction of local government,
the title of an administrator is ‘ Administrator of the ... (name of the loca
government).’.

Committee to help administrator

181.(1) When an administrator is appointed, the Minister may appoint a
committee of personsto help the administrator in exercising the jurisdiction
of local government of the local government concerned.

(2) A person may be appointed as a member of a committee for alimited
time or indefinitely.

(3) The administrator is chairperson of the committee and must preside
at every meeting of the committee at which the administrator is present.

(4) If, because of absence or incapacity, the administrator cannot perform
the functions of chairperson of the committee, the other members of the
committee must appoint a member to act as chairperson at meetings of the
committee until the administrator is able to perform the functions.

Conditions of appointment asadministrator or member of committee

182.(1) An administrator or a member of a committee is entitled to the
fees, allowances and expenses decided by the Governor in Council.

(2) The fees, dlowances and expenses are payable by the loca
government concerned.
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(3) An officer of the public service who is appointed as an administrator
or as a member of a committee may hold the appointment as well as the
public service office.

Recovery of amounts from local gover nments

183.(1) The Governor in Council may direct a local government for
which an administrator is appointed to pay to the Minister an amount
specified in the direction as the costs and expenses of the administrator.

(2) The specified amount may include salary and allowances payable to
an officer of the public service who is appointed as administrator or a
member of a committee.

(3) Thedirection may specify atime for payment.
(4) The specified amount is adebt payable to the State.

Role of committee

184.(1) An administrator appointed for alocal government must ensure
that every decision of the committee about the exercise of the jurisdiction of
local government for the local government’s areais implemented as soon as
Is practicable after the committee' s decision is taken.

(2) However, if the administrator considers that implementing a decision
of the committee would not be in the best interests of the area, the
administrator must refer the issue to the Minister for decision.

(3) The referra must be made within 14 days after the administrator
becomes aware of the committee’ s decision.

Decision by Minister on referral by administrator

185.(1) If an issueisreferred to the Minister by an administrator under
section 184(2) (Role of committee), the Minister may cause the chief
executive of the department to make the inquiries, investigations and
Inspections that the Minister considers appropriate.

(2) The Minister’ s decision on the issue is taken to be the decision of the
committee and isfina and binding on the administrator and the committee.
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(83 The administrator must ensure the Minister’s decision is
implemented as quickly as practicable.

Procedur es of committee
186.(1) Inthis section—

“relevant provision” means a provision of this Act that deals with any of
the following matters for alocal government—

(@) thetimes of its meetings,

(b) the quorum at its meetings;

(c) notice of its meetings,

(d) adjournment of its meetings;

(e) entitlements of membersto vote at its meetings;

(f) disability of a member to vote because of material personal
interest;

(g) registersof interests,

(h) minutes of its proceedings;

(i) revocation or amendment of its resolutions,
()) amatter prescribed by regulation.

(2) A relevant provision applies to a committee appointed to help an
administrator asif—

(@) thecommittee were alocal government; and

(b) the administrator, or person acting as charperson of the
committee, were the mayor of the local government.

Termination of administrator’s appointment
187.(1) The appointment of an administrator—
(@ may beterminated by the Governor in Council for any reason; or

(b) ceases on the conclusion of afresh election of the councillors of
the local government concerned.
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(2) It is the intention of the Parliament that a fresh election of the
councillors of the local government should be held as soon as possible after
the appointment of an administrator for the local government.

Termination of appointment of committee member etc.

188.(1) The appointment of all members or any member of a committee
to help an administrator may be terminated by the Minister, for any reason,
by written notice signed by the Minister and given to the members or
member.

(2) A committee appointed to help an administrator ceases to exist on the
conclusion of a fresh election of councillors of the local government
concerned.

PART 3—LOCAL GOVERNMENT GRANTS
COMMISSION

Divison 1—Extended application of part

Application of part to Brisbane City Council
189. This part applies to the Brisbane City Council.

Application of part to Aboriginal and Torres Strait 1slander local
gover nments

190. This part applies to all Aborigina and Torres Strait Islander local
governments.

Division 2—Commission membership

L ocal Government Grants Commission and its members
191.(2) The Loca Government Grants Commission is established.
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(2) The commission isto consist of 5 members.

(3) The 5 members of the commission are to comprise—
() 4 personswith knowledge of local government; and
(b) an officer of the department.

(4) The chairperson of the commission is to be a member mentioned in
subsection (3)(a), and the deputy chairperson of the commissionisto bethe
member mentioned in subsection (3)(b).

Appointments

192.(1) The members and chairperson of the commission are to be
appointed by the Governor in Council.

(2) A member of the commission is to be appointed for a term of not
longer than 3 years.

(3 A member is entitled to be paid the remuneration, fees and
allowances decided by the Governor in Council.

(4) Payment for a member (as a member or in an additional or other
capacity) may differ according to class or rate of payment from payment for
another member.

(5) A member holds office on other terms not provided in this Act as are
decided by the Governor in Council.

(6) If aprovision of another Act—

(&) requiresthe holder of an office to devote all of the person’stime
to the duties of the office; or

(b) prohibits the holder of an office from engaging in employment
outside the duties of the office;

the provision does not disqualify the holder of the office from—

(c) holding the office and the office of member of the commission at
the same time; and

(d) accepting and retaining the remuneration, fees and allowances
payable under this section.
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Vacation of and removal from office

193.(1) The office of amember of the commission becomes vacant if the
member—

@
(b)
(©)
(d)

resigns by signed notice of resignation given to the Minister; or
is convicted of an indictable offence; or
Is removed from office under subsection (2); or

if the member is the officer of the department mentioned in
section 191(3)(b) (Local Government Grants Commission and its
members)—stops being an officer of the department.

(2) The Governor in Council may remove a member from office if the
member—

(@
(b)

(©)
(d)
(€)

engages in misbehaviour; or

becomes incapabl e of performing the duties of amember because
of physical or mental incapacity; or

Isincompetent; or
uses the office for party political purposes; or

does anything else that, in the Governor in Council’ sopinion, isa
reasonable and sufficient justification for removal from office.

Acting members

194.(1) The Governor in Council may appoint a person to act in the
office of the member if the member is absent or unable to discharge the
functions of the office (whether because of illness or otherwise).

(2) The acting member for the chairperson of the commission is the
chairperson of the commission while acting.

(3) The acting member for the deputy chairperson of the commission is
the deputy chairperson of the commission while acting.
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Division 3—Role of commission

Commission makes recommendationsto Minister

195.(1) The commission must make recommendations to the Minister
about the allocation of the amount (the“ financial assistance amount”) the
State is entitled to receive from the Commonwesalth under the Local
Government  (Financial Assistance) Act 1986 (Cwlth) (the
“Commonwealth Act”) for financial assistance for local government
purposes.

(2) The commission must also make recommendations to the Minister
about a matter referred to it by the Minister about the finances of 1 or more
local governing bodies.

(3) In making recommendations under subsection (1), the commission
must comply with the Commonwealth Act.

Division 4—Recommendations, allocation and distribution

Preparing recommendations

196.(1) In preparing its recommendations, the commission may inform
itself in the way it considers appropriate.

(2) The commission must accept and consider any submission made to it
by alocal governing body or association of local governing bodies.

Commission’srecommendationsto Minister

197.(1) When the commission makes a recommendation to the Minister
under section 195(1) (Commission makes recommendations to Minister),
the Minister may—

(a) accept the recommendation; or
(b) refer the recommendation back to the commission and ask it—
(i) toreconsider its recommendation or a part of it; or

(i) to consider a matter raised by the Minister about the
recommendation.
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(2) The Minister must give the commission reasons for asking it to do
something under subsection (1)(b).

(3) After doing what it is asked to do under subsection (1)(b), the
commission must consider whether any change should be made to its
recommendation, and resubmit its recommendation to the Minister with or
without change.

(40 A member of the commission may submit a minority
recommendation to the Minister.

Allocation of amount after recommendations
198. In allocating the financial assistance amount, the Minister must—

(@) have regard to the commission’s recommendations about the
alocation; and

(b) comply with the Commonwealth Act.

Recommendationsto betabled

199. When the Minister has allocated the financial assistance amount
among local governing bodies, the following must be tabled in the
Legidative Assembly—

(8 the commission’s recommendations;

(b) particulars of the alocation of the financia assistance amount.

Distribution of financial assistance amount

200. When the financial assistance amount is received from the
Commonwealth, it must be distributed among local governing bodies as
alocated by the Minister.
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Division 5—Inquiries by commission

Subdivision 1—General

Commission may decide to hold inquiry

201. In considering a matter about which it isto make recommendations,
the commission may decide to hold an inquiry under this division.

Notice of decision to hold inquiry
202. Before starting the inquiry, the commission must—

(@) publish in a newspaper circulating generally in the State a notice
outlining the processes to be followed in the inquiry; and

(b) giveacopy of the noticeto all local governing bodieslikely to be
concerned in theinquiry.

Subdivision 2—Conduct of inquiries

Extended meaning of “commission” in subdivision
203. In this subdivision—

“commission” includes a member or members of the commission holding
an inquiry on adirection given by the commission.

Commission’sdutieson inquiry
204. When conducting an inquiry, the commission—
(8 must observe natural justice; and

(b) must act as quickly, and with as little formality and technicality,
as is consistent with a fair and proper consideration of issues
raised in theinquiry.
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Commission may decide procedures
205.(1) The commission—
(&) isnot bound by the rules of evidence; and
(b) may inform itself in any way it considers appropriate; and
(c) may decide the procedures to be followed at aninquiry.

(2) However, the commission must comply with this subdivision and
any procedural rules prescribed by regulation.

Public may attend

206. The commission must alow members of the public to attend an
inquiry unlessin the commission’s opinion it isin the public interest not to
allow members of the public to attend the inquiry.

Commission’s powerson inquiry
207.(1) In conducting an inquiry, the commission may—

(@ act in the absence of a person who has been given reasonable
notice; and

(b) receive evidence on oath or by statutory declaration; and
(c) adjourntheinquiry; and
(d) permit adocument to be amended; and

(e) disregard any defect, error, omission or insufficiency in a
document; and

(f) permit or refuse to permit a person (including alegal practitioner
enrolled in Queendland or elsewhere) to represent someone else at
theinquiry.

(2) The commission may administer an oath to a person appearing as a
witness before the inquiry.

Notice to witness
208.(1) The commission may, by written notice given to a person,
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require the person to attend an inquiry at a specified time and place to give
evidence or produce specified documents.

(2) A person who is given a notice must—
() attend asrequired by the notice; and

(b) continue to attend as required by the commission until excused
from further attendance.

Maximum penalty—35 penalty units.

(3) A person required to appear as awitness before an inquiry is entitled
to the witness fees prescribed by regulation or, if no witness fees are
prescribed, the reasonable witness fees decided by the commission.

Duty of witnessat inquiry
209.(1) A person appearing as awitness at an inquiry must not—

() fail to take an oath or make an affirmation when required by the
commission; or

(b) fail, without reasonable excuse, to answer aquestion the personis
required to answer by the commission; or

(c) fail, without reasonable excuse, to produce adocument the person
is required to produce by a notice under section 208 (Notice to
witness).

Maximum penalty—35 penalty units.

(2) It is areasonable excuse for a person to fail to answer a question or
produce a document if answering the question or producing the document
might tend to incriminate the person.

Contempt of commission
210. A person must not—
(@ insult amember of the commission in an inquiry; or
(b) deliberately interrupt an inquiry; or

(c) create or continue, or joinin creating or continuing, adisturbance
in or near a place where the commission is conducting aninquiry;
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or

(d) do anything that would be a contempt of court if the commission
were ajudge acting judicialy.

Maximum penalty—50 penalty units.

Change of member

211. Aninquiry is not affected by a change in the member or members
of the commission holding the inquiry.

Division 6—Commission proceedings

Time and place of meetings

212.(1) Meetings of the commission are to be held at the times and
placesit decides.

(2) However, the chairperson (or, in the absence of the chairperson, the
deputy chairperson) of the commission may at any time call a meeting by
giving the other members of the commission at least 7 days written notice
of the meeting.

(3) The chairperson (or, in the absence of the chairperson, the deputy
chairperson) of the commission must call a commission meeting if asked
by the Minister.

Quorum at meetings

213. Business may be conducted at a commission meeting only if at least
3 members of the commission are present.

Presiding member
214. At ameeting—

(a) the chairperson (or, in the absence of the chairperson, the deputy
chairperson) of the commission presides; or

(b) in the absence of the chairperson and deputy chairperson, the
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member chosen by the members present as chairperson for the
meeting presides.

Voting at meetings
215. At ameeting—

(@) aquestion isto be decided by a majority of the members of the
commission present and voting; and

(b) each member (including the member presiding) has a vote on
each question to be decided and, if the votes are equal, the
member presiding has a casting vote.

Way businessto be conducted

216. The commission must conduct its business in the way prescribed
by regulation or, in the absence of aregulation, may conduct its business as
it considers appropriate.

Division 7—Miscellaneous

Cooper ation by departments etc.
217.(1) This section appliesto the following entities—
(8) agovernment entity;
(b) alocal governing body.
(2) An entity must—
(@) cooperate with the commission in performing its role; and

(b) give the commission all information it reasonably requires to
performitsrole.

Assistance to the commission

218. The chief executive of the department must make available to the
commission the staff assistance it needsto perform itsrole effectively.
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CHAPTER 4—LOCAL GOVERNMENT

COUNCILLORS

PART 1—MEMBERSHIP OF LOCAL
GOVERNMENTS

Division 1—Extended application of part

Application of part to Brisbane City Council

219. This part applies to the Brisbane City Council.

Division 2—Quialifications and disqualifications

General qualificationsfor member ship

220.(1) A person is qualified to become a councillor of a loca
government if the person—

@
(b)

livesin the local government’s area; and

IS, under the Electoral Act 1992, an elector for an electoral district,
or apart of an electoral district, included in the local government’s
area—

(i) for the person’s election as a councillor, other than at a
Brisbane City Council election—when the votersroll for the
election is compiled under section 277 or 411,31 or

(if) for the person’s election as councillor of the Brisbane City
Council at atriennia e ection—on 31 January of the year in
which the election isto be held; or

(iii) for the person’s election as a councillor of the Brisbane City
Council at an election other than atriennial election—on the

31 Section 277 (Cut off day for votersroll) or 411 (Votersroll for fresh election)
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cut off day for the electoral rolls for the election;32 or

(iv) for the person’'s appointment as a councillor under
section 25433—for at |east 30 days before the appointment.

Example—

For a by-election in division 1 of a local government area, a person who lives in
division 2 of the area and is an elector for division 2 of the area, when the voters roll
is compiled for division 1, may nominate for election even though the person is not
on the votersroll for division 1.

(2) A councillor, whether elected or appointed, is qualified to be a
councillor of alocal government only while the councillor livesin the local
government’s area and is, under the Electoral Act 1992, an elector for an
electoral district, or a part of an electoral district, included in the local
government’s area.

(3) This section is subject to the following sections—
e section 221 (General disqualifications)

* section 222 (Disgualification and vacation of office for certain
offences).

General disqualifications
221. A personisnot qualified to be or become a councillor if—

(@) the person is an undischarged bankrupt under the Bankruptcy
Act 1966 (Cwlth); or

(b) the person has executed a deed of arrangement under the
Bankruptcy Act 1966 (Cwlth), part X and the terms of the deed
have not been fully complied with; or

(c) the person’s creditors have accepted a composition under the
Bankruptcy Act 1966 (Cwlth), part X and a final payment has not
been made under the composition; or

(d) the personisin prison; or

32 The cut off day for electoral rolls for an election, other than a triennial €election,
for Brishane City Council is decided under the Electoral Act 1992,
section 80(1)(b) as applied by the City of Brisbane Act 1924, section 17(5).

33 Section 254 (Filling of later vacancies by appointment)
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(e) the person is not entitled to be elected as a member of the
Legidative Assembly under the Electoral Act 1992, section 176
or under another law; or

(f) the personisamember of an Australian Parliament.

Disqualification and vacation of office for certain offences

222.(1) This section applies if a person is found guilty of an offence
againgt any of the following provisions—

e section 242(8) (Requirements of councillors before acting in
office)

e section 246 (Penalty for contravening exclusion from meeting)
*  section 247 (Registers of interests)

e section 384 (False, misleading or incomplete electora
documents)

*  section 399 (Influencing voting)
*  section 401(a) or (b) (Voting if not entitled)
e section 436(1) or (2) (Offences about returns).

(2) The person is not qualified to become alocal government councillor
for 3 years after the conviction and, if the person is a local government
councillor, the person vacates the office—

(@) if the person appeals against the conviction—on the appeal being
dismissed, struck out or discontinued; or

(b) if the person does not appeal against the conviction—at the end of
the time fixed by law within which an appeal must be started.

(3) A court may, by order, direct that this section does not apply to a
person if the court is satisfied that it would be just to give the direction.

Review of lawfulness of member ship of local gover nment

223.(1) This section applies to an application for review under the
Judicial Review Act 1991 of —

(@) thelawfulness of the election or appointment of a councillor; or
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(b) the continued eligibility of a person to act asacouncillor.

(2) For the purposes of the Judicial Review Act 1991, any elector of the
local government is a person who may make the application.

(3) However, subsection (2) does not limit the persons who may make
the application.

Termination of member ship of L egislative Assembly on becoming
councillor

224. If amember of the Legislative Assembly is elected or appointed as
a councillor, the person is taken to have resigned as a member of the
Legidative Assembly on the day the person becomes a councillor.

Councillor ceasesto be councillor on becoming director of significant
business entity

225. On acouncillor becoming a director of a significant business entity
contrary to section 620, the councillor ceases to be a councillor.

Termination of local gover nment employment on becoming councillor

226.(1) If aloca government employee is elected or appointed as a
councillor, the person is taken to have resigned as an employee on the day
the person becomes a councillor.

(2) In this section—

“local government employee” includes an employee of a loca
government’ s significant business entity but does not include—

(@) a person employed under a Commonwealth funded community
development project for Aborigines or Torres Strait |landers; or

(b) aperson prescribed by regulation.
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Division 3—Term of office

Duration of member ship

227.(1) If acouncillor is elected at a triennial election, the councillor is
elected until the next triennial eection.

(2) If acouncillor (the“new councillor”) is elected or appointed tofill a
vacancy in the office of a councillor (the “former councillor™), the new
councillor is elected or appointed for the balance of the former councillor’s
term of office.

(3) If acouncillor is elected at afresh election, the councillor is elected for
aterm of office to—

(@ if a declaration under section 413 (Extension of term of
councillors) appliesto the el ection—the triennia elections after the
next triennial eections; and

(b) inany other case—the next triennial elections.
(4) A councillor’sterm of office starts—

(@) if thecouncillor iselected—the day after the day of the conclusion
of the councillor’s election; or

(b) if the councillor is appointed—the day on which the councillor is
appointed.

(5) A councillor’sterm of office ends on the day—
() thenext relevant triennia election concludes; or
(b) theloca government is dissolved; or

(c) thecouncillor’s office otherwise becomes vacant.

Resignation from office as a councillor

228.(1) A councillor may resign by signed notice of resignation given to
the local government’ s chief executive officer.

(2) The resignation takes effect when it is given to the chief executive
officer unlessit is expressed to take effect on afuture date.
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PART 2—COUNCILLORS ROLES
Division 1—Councillors' roles generally

Councillors role
229.(1) A loca government councillor—

() represents the overall public interest of the local government’s
areaand, if the councillor isacouncillor for adivision of the area,
also represents the public interest of the division; and

(b) takes part in deciding the facilities, services and enterprises that
are appropriate for the area; and

(c) takespartinformulating, adopting and reviewing—
(i) theloca government’s corporate plan and operational plans;
and
(if) thepoliciesand goals of the local government; and

(d) takes part in making decisions for achieving the goals and
implementing the policies of the local government.

(2) In performing the role, a councillor—

(@ must serve the overall public interest of the area and, if the
councillor isacouncillor for adivision, the public interest of the
division; and

(b) if conflict arises between the public interest and the private interest
of the councillor or another person—must give preference to the
public interest.

(3) A councillor must ensure there is no conflict, or possible conflict,
between the councillor’s private interest and the honest performance of the
councillor’srole of serving the public interest.

Limitations on councillors' roles

230.(1) A councillor who is not the mayor must not assume any part of
the mayor’ s role without the mayor’ s prior approval.
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(2) A councillor cannot direct, and must not attempt to direct, an
employee of the local government about the way in which the employee's
duties are to be performed.

Additional roles of mayor
231.(1) The mayor of alocal government—

(@) presides at, and is responsible for the orderly conduct of,
meetings of the local government at which the mayor is present;
and

(b) ensuresthe carrying out of the local government’s decisions; and

(c) exercisesthe powers, and performsthe duties, given to the mayor
by thelocal government; and

(d) ensuresthe appropriate representation of the local government at
civic or ceremonia functions.

(2) In performing the role mentioned in subsection (1)(b), the mayor
may identify to the chief executive officer of the local government the
officer’ sduty in carrying out policies and decisions of the local government.

Division 2—Deputy mayor and acting mayor

Deputy mayor of local gover nment

232. A loca government must appoint a deputy mayor from its
councillors, by resolution, at—

(a) its first meeting after the conclusion of each of the triennia
elections; and

(b) itsfirst meeting after the conclusion of afresh election of all of its
councillors; and

(c) its first meeting after the deputy mayor’s office as councillor
otherwise becomes vacant.
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Office of deputy mayor may be declared vacant

233.(1) A local government may, by resolution, declare that the office of
deputy mayor is vacant.

(2) The resolution may be passed only if written notice of the resolution
has been given to the councillors at least 14 days before the meeting.

(3) If aloca government declares that the office is vacant, it must
immediately appoint a deputy mayor from its councillors.

Additional role of deputy mayor

234. The deputy mayor of a local government acts in the office, and
performsthe role, of the mayor during—

(@) avacancy in the office of mayor; or
(b) the absence or temporary incapacity of the mayor.

Appointment of acting mayor

235. A local government may, by resolution, appoint from its councillors
an acting mayor, if at any time—
() vacanciesexist in the offices of mayor and deputy mayor; or
(b) avacancy exists in the office of mayor and the deputy mayor is

prevented, by absence or temporary incapacity, from acting in the
office; or

(c) the mayor and deputy mayor are prevented, by absence or
temporary incapacity, from performing the role of mayor.

Role of acting mayor

236. The acting mayor of a local government acts in the office of the
mayor while the circumstances in which the person was appointed as acting
mayor continue.
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PART 3—ENTITLEMENTSAND OBLIGATIONS

Division 1—Entitlements of councillors and committee members

Remuneration for service on local government and advisory
committees

237.(1) A local government may, by resolution, authorise the payment or
provision of remuneration to a person who is—

(8 acouncillor of the local government; or

(b) amember of an advisory committee of the local government who
Is not acouncillor.

(2) The resolution must specify—

() the purpose for which the remuneration isto be paid or provided;
and

(b) the persons entitled to remuneration; and

(c) the amount or value of the remuneration or the basis on which it
Is calculated.

(3) The basis on which remuneration is calculated may vary according
to—

(@) the purpose for which the remuneration is paid or provided; or

(b) whether or not the person entitled to the remuneration is a
councillor of the local government.

(4) The resolution must specify—

(a) the principles or remuneration system on which the remuneration
is based; and

(b) the reasons for adopting the principles or system.

(5) A resolution under this section operates for no longer than 6 months
after the next triennial elections.
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Superannuation benefitsfor councillors
238.(1) In this section—

“audit”, of a superannuation scheme, means an audit required under the
Commonwealth Superannuation Act.

“Commonwealth Superannuation Act” means the Superannuation
Industry (Supervision) Act 1993 (Cwlth).

“scheme” means avoluntary superannuation scheme for councillors.
“standard permanent employee’ has the meaning given by section 1170.
(2) A local government may—
() establish and amend a scheme; or
(b) joinin establishing and amending a scheme; or
(c) takepartinascheme.

(3) However, a local government may not establish or take part in a
scheme—

(8 under which the contribution to the scheme payable by the local
government for its councillors (expressed as a percentage of
payment in the nature of salary) is more than—

(i) fortheyear starting 1 July 1995—11%; or
(ii) for theyear starting 1 July 1996—11.5%; or
(iii) for each later year—12%;34 or

(b) under which the proportion of contribution to the scheme payable
by the local government for its councillors is more or less than
the proportion of contribution to the Local Government

Superannuation Scheme payable by the local government for its
standard permanent employees; or

(c) under which the local government is required to contribute to the
scheme for a person who has ceased to be a councillor; or

34 The percentages mentioned in the paragraph represent loca governments
liability for standard permanent employees under section 1182(2)(b) (Local
governments  liability for permanent employees) less standard permanent
employees liability under section 1183(b) (Permanent employees liability for
contributions).
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(d) that does not meet the requirements of the Commonwesalth
Superannuation Act.

(4) If alocal government acts under subsection (2), it may pay an
amount from its operating fund by way of a subsidy or contribution to the
scheme.

(5 An audit of a superannuation scheme established by a loca
government (whether alone or with another local government) must be
carried out by the auditor-general.

I nsurance of councillors

239.(1) A loca government may enter into a contract of insurance with
WorkCover Queendand or another insurer for insurance for councillors.

(2) For the purpose of the insurance cover, a councillor’s role includes,
for example, attendance—

(@) at the meetings of the local government or its committees that the
councillor isentitled or asked to attend, or at which the councillor
has business for aresident of the local government’ s area; and

(b) at inspections or deputations, conferences and meetings at which
the councillor’ s attendance is permitted by the local government;
and

(c) at officia functions organised for the local government; and

(d) on residents of the area for the purpose of local government
business.

Indemnity for councillors

240.(1) A councillor does not incur civil liability for an act or omission
done honestly and without negligence under this Act.

(2) A liability that would, apart from this section, attach to a councillor
attaches instead to the local government.
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Division 2—Obligations of councillors

Application to Brisbane City Council
241. Thisdivision applies to the Brisbane City Council.

Requirements of councillors before acting in office

242.(1) A person elected as a councillor must not act in the office until
the person—

(@) if elected as a councillor of the Brisbane City Council—makes a
declaration of office; or

(b) if elected asacouncillor of another local government—

(i) firstly gives the chief executive officer of the loca
government areturn in the approved form;35 and

(if) subsequently makes a declaration of office.

(2) A person appointed as a councillor must not act in the office until the
person makes a declaration of office.

(3) The return under subsection (1)(b)(i) must state the information the
person is required to give under section 42736 relating to the disclosure
period for the election of the person to the extent that the person states the
information is readily available when giving the return.

(4) The declaration of office must be in the following form—

B IR , having been elected/appointed asacouncillor of the
Council of the City/Town/Shire of ............ , declare that | will
faithfully and impartially fulfil the duties of the office to the best
of my judgment and ability.’.

(5) The chief executive officer of the local government is authorised to
take the declaration.

(6) The chief executive officer must keep a record of the taking of the

35 A return given under section 242(1)(b)(i) is part of the register kept under
section 433 (Registers of electoral gifts).

36 Section 427 (Gifts to candidates)
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declaration.

(7) The person ceases to hold office asacouncillor if the person does not
comply with subsection (1) or (2) within 1 month after being elected or
appointed or alonger period alowed by the Minister.

(8) The person must not give a return, under subsection (1)(b)(i),
containing particulars that are, to the knowledge of the person, false or
misleading in amaterial particular.

Maximum penalty for subsection (8)—2100 penalty units.

Acting as councillor without authority
243. A person must not act as a councillor if the person knows that—
(@) thepersonisnot qualified to be acouncillor; or
(b) the person’s office asacouncillor has been vacated.
Maximum penalty—385 penalty units.

Exclusion from meeting of councillor with material personal interest

244.(1) A councillor who has a material personal interest in an issue to
be considered at a meeting of the local government, or any of its
committees—

(8 must disclose the interest to the meeting; and

(b) must not be present at or take part in the meeting while the issue
Is being considered or voted on.

(2) A councillor who is barred from a meeting under subsection (1) must
not be in the chamber where the meeting is being conducted, including any
area set apart for the public.

Removal of disability

245.(1) The Minister may, by signed notice, relieve a councillor of alocal
government of a disability to which the councillor is subject under
section 244 (Exclusion from meeting of councillor with material personal
interest) if—
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(@) because of the number of councillors subject to the disability,
conduct of a meeting of the local government or committee
would be obstructed if relief were not given; or

(b) it appears to the Minister to be in the interests of the local
government’ s area that relief be given.

(2) The Minister may give therelief subject to conditions specified in the
notice.

(3) A councillor does not contravene section 244 by taking part in a
meeting, or being in the chamber where the meeting is being conducted,
if—

(@) the councillor is a person to whom relief is given under
subsection (1); and

(b) the councillor is complying with the conditions on which the
relief isgiven.

Penalty for contravening exclusion from meeting

246. A councillor of alocal government who contravenes section 244
(Exclusion from meeting of councillor with material persona interest) is
liable to a maximum penalty of—

(@) if the councillor voted on the issue with an intention to gain an
advantage for the councillor or anyone else—200 penalty units,

(b) inany other case—85 penalty units.

Registers of interests
247.(1) The chief executive officer of alocal government must keep—
() aregister of interests of each local government councillor; and

(b) aregister of interests of the persons who, under a regulation, are
related to the councillor.

(2) A register—
(& must relateto only 1 person; and

(b) must contain thefinancial and non-financial particulars prescribed
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by regulation.
(3) If acouncillor knows—

(@ of an interest that the chief executive officer must record in a
register of interests kept under subsection (1) in relation to the
councillor or a person who, under a regulation, is related to the
councillor (a“related person”); or

(b) that particulars of an interest recorded in a register kept under
subsection (1) in relation to the councillor or arelated person are
no longer correct;

the councillor must tell the chief executive officer of the interest, or the
correct particulars, in accordance with the regulations.

Maximum penalty for subsection (3)—85 penalty units.

Accesstoregisters
248.(1) A register of councillor’sinterests is open to inspection.

(2) A register of other persons’ interests is not open to inspection other
than by—

(@ acouncillor of the local government; and

(b) a person permitted by law to have access to information in the
register, or the person’ s agent.

(3) A person seeking access to a register must apply in writing to the
chief executive officer.

(4) The chief executive officer must record—

(@ the name and home or business address of each person given
accessto the register; and
(b) theday the accessisgiven.

(5) The chief executive officer must advise a councillor of any access
given to the councillor’ s register and any register of a person who, under a
regulation, is related to a councillor.

(6) A person must not knowingly disclose information obtained from the
register—



s 249 170 s 250
Local Government Act 1993

(a) ifitisnotatrue copy, or afair summary, of the particularsin the
register; or

(b) for information from a register of other persons’ interests—to a
person other than—

(i) acouncillor or the chief executive officer; or
(it) aperson mentioned in subsection (2)(b).
Maximum penalty for subsection (6)—85 penalty units.

Queries on contents of register

249.(1) A person who suspects on reasonable grounds that a register
does not contain particulars that should be in the register may inform the
chief executive officer of the local government.

(2) The chief executive officer must immediately inform the councillor
concerned.

(3) The councillor must, within 30 days of being informed—

(a) establish whether the register should be amended to makeit atrue
record of fact; and

(b) if the register should be amended—qgive the chief executive
officer the appropriate particulars in writing.

(4) If the councillor establishes that the register does not need to be
amended, the councillor must—

(8) completeastatutory declaration to the effect that the particularsin
the register are atrue record of fact; and

(b) givethe statutory declaration to the chief executive officer.

Improper use of information by councillors

250.(1) A person who is or has been alocal government councillor must
not make improper use of information acquired as a councillor—

(8 togain, directly or indirectly, afinancial advantage for the person
or someone else; or

(b) to harm the local government.



s251 171 s 252
Local Government Act 1993

(2) A person who is or has been alocal government councillor must not
release information that the person knows, or should reasonably know, is
information that—

(@) isconfidentia to the local government; and
(b) thelocal government wishesto keep confidential.
Maximum penalty—35 penalty units.

PART 4—VACANCIESIN MEMBERSHIP OF LOCAL
GOVERNMENTS

Application of part to Brisbane City Council
251. This part applies to the Brisbane City Council.

When councillor’s office becomes vacant

252.(1) A person’s office as alocal government councillor is vacated if
the person—

(@) ceasesto be qualified to be or become a councillor under part 1
(Membership of local governments), division 2 (Qualifications
and disqudifications); or

(b) without the local government’s leave, is absent from 3 or more
consecutive ordinary meetings of the local government over at
least 3 months; or

(c) on areview under the Judicial Review Act 1991, is found to be
unlawfully elected or appointed, or ineligibleto continueto act as,
acouncillor of the local government; or

(d) resignsasacouncillor; or
(e) becomesaloca government employee; or

(f) otherwise ceases to hold the office before the end of the
councillor’ sterm of office.
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(2) In this section—
“local gover nment employee” does not include—

(@) aperson employed under a Commonwealth funded community
development project for Aborigines or Torres Strait 1slanders; or

(b) aperson prescribed by regulation.

Filling of earlier vacancies by by-election

253.(1) This section applies if a person’s office as a local government
councillor becomes vacant before 1 March (the “ cut off date”) inthe year
beforetheyear in which the next triennial electionsfor thelocal government
areto be held.

(2) The vacancy must befilled by a by-election.

Filling of later vacancies by appointment

254.(1) This section applies if the office of a person (the “former
councillor”) as alocal government councillor becomes vacant on or after
the cut off date.

(2) The local government must fill the office by appointing a qualified
person (the* new councillor”) to the office.

(3) Subsection (4) appliesif—

(@ thelast filling of the office of the former councillor was by an
election; and

(b) theformer councillor was a candidate for the election; and

(c) the former councillor was nominated for the election by a
registered officer of apolitical party under—

(i) section 303(1)(a);37 or
(i) if theformer councillor was a councillor of the Brisbane City

37 Section 303 (How and when nomination is given)
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Council—the Electoral Act 1992, section 84(1)(a).38
(4) The new councillor must be the political party’ s nominee.

(5) If the last filling of the office of the former councillor was by an
appointment of a political party’s nominee made in accordance with
subsection (4) or this subsection, the new councillor must be a nominee of
the political party.

(6) If theformer councillor held office as mayor of thelocal government,
the local government must fill that office by appointing—

(d) anexisting councillor as mayor; or
(b) another qualified person as mayor.
(7) Subsection (8) appliesif—
(@) theformer councillor held office as mayor; and
(b) thelast filling of the office of mayor was at an el ection; and
(c) theformer councillor was a candidate for the election; and

(d) the former councillor was nominated for the election by a
registered officer of apolitical party under—

(i) section 303(1)(a);39 or

(i) if the former councillor was a councillor of the Brisbane City
Council—the Electoral Act 1992, section 84(1)(a).40

(8) The person appointed under subsection (6) must be the political
party’ s nominee.

(9) If the last filling of the office of mayor was by an appointment of a
political party’s nominee made in accordance with subsection (8) or this
subsection, the person appointed under subsection (6) must be a nominee of
the politica party.

38 The Electoral Act 1992, section 84 is applied to nominations for election as a
councillor of the Brisbane City Council under the City of Brisbane Act 1924,
section 17(5).

39 Section 303 (How and when nomination is given)

40 The Electoral Act 1992, section 84 is applied to nominations for election as a
councillor of the Brisbane City Council under the City of Brisbane Act 1984,
section 17(5).
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(20) If the former councillor held office as mayor, the local government
may act under subsection (2) for the vacancy only if it has aready appointed
an existing councillor as mayor.

(11) If avacancy that should be filled under this section is not properly
filled within 2 months after the vacancy happens, the Governor in Council
may appoint aqualified person to fill the vacancy.

(12) In this section—

“qualified person” means a person who is qualified to become a
councillor of the local government.

Duty to seek political party’s nominee for appointment to vacancy

255.(1) This section appliesif there is a vacancy in the office of alocal
government councillor and the vacancy is to be filled by the nominee of a
politica party.

(2) Within 14 days after the vacancy happens, the chief executive officer
of the local government must, by written notice given to the political party,
request the party to inform the officer of the full name and address of its
nomineeto fill the vacancy.

(3) The notice may be given to the political party by giving it to the
party’ s registered officer under the Electoral Act 1992.

Duty to seek other nomineesfor appointment to vacancy

256.(1) This section appliesif there is a vacancy in the office of alocal
government councillor and the vacancy is not to befilled by the nominee of

apolitical party.
(2) Within 14 days after the vacancy happens, the chief executive officer
must—

(@) by notice published in a newspaper circulating generaly in the
local government’'s area, invite nominations from persons
qualified to fill the vacancy; and

(b) by written notice to each person who was a candidate for the
office at the last election—

(i) inform the person of the vacancy; and
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(if) ask the person to indicate in writing whether the person is
willing to accept the office if appointed.

(3) If persons qualified to fill the vacancy nominate for appointment or
indicate awillingnessto accept the officeif appointed, thelocal government
must fill the vacancy by appointment from among the persons.

PART 5—MEMBERSHIP OF JOINT LOCAL
GOVERNMENTS

Election of members

257.(1) Each component local government or group of component local
governments of a joint local government must elect the number of
representatives to which the local government or group is entitled on the
joint local government.

(2) The representatives must be elected from—
(@) for acomponent local government—its councillors; or

(b) for a group of local governments—the councillors of the local
governments in the group.

() This section is subject to any regulation made for the joint local
government under section 48(2) (Number of representatives etc.).

When membersareto be eected

258. The election of the members of ajoint local government must be
held—

(@) beforethefirst meeting of the joint local government; and

(b) within 1 month after each of the later triennial elections of local
governments.

Delegate members
259.(1) Each component local government or group of component local
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governments must elect 1 person as a delegate representative on the joint
local government.

(2) The delegate representative must be elected from—
(@ for acomponent local government—its councillors; or

(b) for a group of local governments—the councillors of the local
governments in the group.

(3) In the absence of a representative of a component local government
or group of component local governments, the del egate representative may
act asthe representative.

Filling of casual vacancies

260.(1) If avacancy happensin the office of arepresentative or delegate
representative of a component local government or group of component
local governments, the component local government or group must, within
2 months after the vacancy happens, elect a new representative or new
delegate representative to fill the vacancy.

(2) The representative or delegate representative must be elected from—
(@) for acomponent local government—its councillors; or

(b) for a group of local governments—the councillors of the local
governments in the group.

() This section is subject to any regulation made for the joint local
government under section 48(2) (Number of representatives etc.).

Returning officer for elections

261. The returning officer for an election of arepresentative or delegate
representative of a group of component local governments in ajoint local
government is—

(@) thejoint loca government’s chief executive officer; or

(b) if there is no chief executive officer of the joint loca
government—a person appointed by the Minister for the purpose.
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Appointment of representatives on default

262. If a component local government or group of component local
governments fails to elect the number of representatives in a joint local
government to which it isentitled at or within thetimeit isrequired to elect
them, the Governor in Council may, by gazette notice, appoint a number of
councillors of the component local government or group of component
local governments necessary to make up the required number of
representatives.

President and deputy president

263.(1) A joint local government must appoint a president and deputy
president from its members, by resolution, at—

(@) thefirst meeting of thejoint local government; and

(b) atitsfirst meeting after each of thelater triennial electionsof local
governments.

(2) For the purpose of electing the president, the chief executive officer or
someone €l se appointed by the Minister isto preside (without entitlement to
vote).

(3) This section applies subject to any regulation made for the joint local
government under section 44(b) (Matters about establishment etc.).

Presiding at meetings

264.(1) The president of ajoint local government presides at meetings of
the joint local government at which the president is present.

(2) If the president is not present at a meeting, the deputy president isto
preside.

Overriding duty of joint local gover nment member

265. In taking part in the exercise of a joint loca government’s
jurisdiction, a member of the joint local government must act in the best
interests of —

(@) thewholeof itsarea; and
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(b) the responsible exercise of the joint local government’'s
jurisdictioninits area.

CHAPTER 5—LOCAL GOVERNMENT
ELECTIONS

PART 1—GENERAL

Triennial eections

266. Councillors of a local government are to be elected once every
3years.

Types of elections

267.(1) A triennial or fresh election of the mayor of alocal government
isan election for the whole of the local government’ s area.

(2) A triennia or fresh election for another councillor of a local
government is—

(@ if the loca government’s area does not have divisons—an
election for the whole of the area; or

(b) if thelocal government’ s area has divisions—an election for each
division of the area.

(3) A by-election to fill a vacancy in the office of alocal government
councillor isan election for itsarea, or the division of its area, for which the
councillor was elected.

Electionsto be held on a Saturday
268. Every local government election must be held on a Saturday .



s 269 179 s 273
Local Government Act 1993

Date of triennial elections
269.(1) Triennia elections areto be held in every third year after 1994.
(2) A triennid election isto be held on the last Saturday in March.
(3) However, aregulation may fix adifferent date for a particular year.

Date of by-elections

270.(1) A by-election to fill avacancy in the office of alocal government
councillor is to be held on the date fixed by the returning officer for the
election.

(2) The date fixed must be within 2 months after the vacancy happens.

L ocal governmentsresponsible for expenditurefor conducting
elections

271. A local government is responsible for expenditure incurred for the
conduct of an election initsloca government area.

PART 2—RETURNING OFFICERS

Chief executive officer isreturning officer

272.(1) The chief executive officer of alocal government isthe returning
officer for every election of acouncillor of the local government.

(2) This section is subject to section 273 (Appointment of returning
officer in place of the chief executive officer).

Appointment of returning officer in place of the chief executive officer

273.(1) If the chief executive officer considers on reasonable grounds
that it is appropriate to appoint another individual as returning officer for an
election, the chief executive officer may make the appointment in the
approved form.
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(2) Anindividual who is not a current employee of the local government
cannot be appointed as returning officer for an election unless the chief
executive officer—

(@) has to the extent practicable, by public notice in a newspaper
circulating generally inthelocal government areaand in any other
newspaper the chief executive officer considers appropriate,
invited expressions of interest from individuals who are suitably
qualified to conduct elections; and

(b) if thechief executive officer considersit appropriate—hasinvited
submissions for appointment as returning officer from any
individual the chief executive officer considers may be suitably
qualified to conduct eections; and

(c) hastaken into account—
(i) theindividua’squdificationsto be areturning officer; and
(i) information supplied by the individual and any referees; and
(iii) the cost of theindividual providing the services required.

(3) Subsections (4) to (6) apply if a returning officer appointed by the
chief executive officer is, for any reason, unable to perform the duties of the
returning officer.

(4) If possible, the returning officer must immediately inform the chief
executive officer.

(5) The chief executive officer may become the returning officer or
appoint another individual to be the returning officer for the election.

(6) Tothe extent practicable, subsection (2) appliesto the appointment of
a returning officer under subsection (5) who is not a current employee of
the local government.

(7) If the chief executive officer believes he or she cannot properly
perform the duties of returning officer for an election because of apossible
conflict of interest, the chief executive officer must ask the Minister to
appoint another individua as returning officer for the election.

(8) The Minister may appoint another individual as returning officer for
the eection.



s274 181 s 277
Local Government Act 1993

Returning officer’sduty for by-election

274. As soon as practicable after fixing the day for holding a by-election,
the returning officer must—

(@ publish, in a newspaper circulating generally in the loca
government area and in the other ways that the officer may
consider appropriate, notice of—

(i) theday fixed; and
(if) thecut off day for the votersroll for the by-election; and
(b) take the stepsrequired by this Act for holding the by-election.

PART 3—VOTERSROLL

Returning officer must compile votersroll

275. The returning officer for alocal government election must compile
theroll of persons entitled to vote at the election (the “ votersroll™).

Quialification for enrolment on votersroll

276. A person is entitled to vote at a local government election if the
person is an elector under the Electoral Act 1992 for an electora district, or
apart of an electoral district, included—

(@) for an election for the whole of the local government’s area—in
the area; or

(b) for an election for adivision of the local government’s area—in
the division.

Cut off day for votersrall
277. A votersroll must be compiled to 1 of the following dates—

(@) for atriennia election for alocal government area, or adivision of
alocal government area, in which a postal ballot isto be taken in
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any part of the area or division—31 December in the year before
the year of the election;

(b) for another triennial election—31 January in the year of the
election;

(c) for a by-election to fill a vacancy in the office of a local
government councillor—at least 5 days, and not more than
7 days, after the publication in a newspaper, under section 274
(Returning officer’s duty for by-election), of notice of the day of
the by-election.

Use of electoral roll when practicable

278.(1) The voters roll for an election for a local government must
consist of the persons enrolled on an electoral roll for an electoral district, or
apart of an electoral digtrict, included—

(@) for an election for the whole of the local government’s area—in
the area; or

(b) for an election for a division of the local government’s area—in
the division.

(2) However, the returning officer may make the changesto the electoral
roll, compiled to the cut off day for the voters roll, that are necessary
because the boundaries of the area or its divisions are not identical with the
boundaries of the electoral district.

Requirements of votersroll
279.(1) A votersroll for an election must—
(@ show the names of all persons entitled to vote at the election; and

(b) be in the form of the electoral roll used for elections of the
Legidative Assembly.

(2) The returning officer must not include in a voters roll an elector’s
address that, under the Electoral Act 1992, is excluded from the publicly
available part of an electoral roll.
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Votersroll to be open to inspection and purchase
280.(1) A votersrall for an election is open to inspection.

(2) Copies of the voters roll must be available for purchase at the local
government’ s public office.

(3) The price of acopy of the voters roll must be no more than the cost to
the local government of having the copy available for purchase and, if the
copy is posted to the purchaser, the postage cost.

Electoral registrarsto help returning officers

281. An electoral registrar under the Electoral Act 1992 must give a
returning officer the assistance that the returning officer reasonably requires
to compile avotersroll for alocal government election.

PART 4—VOTING

Compulsory voting

282. Voting at an election for alocal government iscompulsory and each
elector isentitled to 1 vote only.

System of voting
283. The system of voting at an election for a councillor is—

(@ for a local government area divided into single-member
divisons—optional-preferentia voting; and

(b) inany other case—first-past-the-post voting.
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PART 5—DIVISION OF LOCAL GOVERNMENT
AREAS

Application of part to Brisbane City Council
284. This part applies to the Brisbane City Council.

Equitable division of local government areas

285.(1) For each divided local government area and each local
government area, or proposed local government area, that is proposed to be
divided, there must be a quota of votersfor each councillor to be elected for
adivision of the area.

(2) The quota is worked out by dividing the total number of electors, as
nearly as can be found out, by the number of councillors (other than the
mayor) of thelocal government.

Quotato be complied with in division of local gover nment area and
assignment of councillors

286.(1) The quota worked out for a local government area or proposed
local government area under section 285 (Equitable division of local
government areas) must be complied with in the determination of—

(@) a reviewable local government matter (other than a limited
reviewable local government matter); or

(b) alimited reviewable local government matter.

(2) However, amargin of allowance may be adopted if necessary, but the
guota must not be departed from—

(@) for alocal government area with more than 10 000 electors—by
more than 10%; or

(b) for another local government area—by more than 20%.

(3) Also, an electoral and boundaries review commission may, if it is
satisfied it isappropriate in its determination, under section 93(4) or 102(4),
of areviewable local government matter, adopt a margin of allowance, but
the quota must not be departed from—
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(@) for alocal government area with more than 10 000 electors—by
not more than 20%; or

(b) for another local government area—by not more than 40%.

(4) However, a commission must not make a determination under
subsection (3) in the period starting on the information date mentioned in
section 287 for a local government and ending on the date of the next
triennial elections.

(5) Also, subsection (3) does not apply if—

(@ the reference for the matter includes a reviewable loca
government matter mentioned in section 64(1)(a) or (f); or

(b) the matter isreferred to the commissioner under section 288.

(6) For subsection (2), the quota must be worked out as near as
practicable to—

(a) if thematter isareviewableloca government matter (other than a
limited reviewable local government matter)—the time notice of
the proposed determination of the matter is given under
section 90 or 100; or

(b) if thematter isalimited reviewablelocal government matter—the
time notification in the gazette of the determination of the matter
IS given under section 109.

(7) For subsection (3), the quota must be worked out as near as
practicable to the time notice of the proposed determination of the matter is
given under section 90 or 100.

Disclosure of compliance or noncompliance with quota requirements

287.(1) Not later than theinformation date, each local government whose
areais divided must inform the Minister, in writing, whether each division
of its areais consistent with the basis specified in section 286(2) (Quotato
be complied with in division of local government area and assignment of
councillors).

(2) Theinformation must be based on theroll of electorsin each division
available as near as practicable to the information date.

(3) However, subsection (1) does not apply to alocal government, if—
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(@ an electoral and boundaries review commission has made a
delayed implementation determination for a reviewable local
government matter for the local government’ s area; and

(b) the determination was made after the conduct of the last election
of all councillors for the local governments affected by the
determination.

(4) In this section—
“information date” means—

(@) for Brisbane City Council—1 October in the year that is 2 years
before the year of the triennial electionsfor local governments; or

(b) for another loca government—1 March in the year before the
year of thetriennial electionsfor local governments.

M atter of area’sdivision referred to commissioner

288.(1) The Minister must refer the matter of the division of a local
government’ s area to the commissioner if—

(@) the local government informs the Minister that a division of its
area is not consistent with the basis specified in section 286(2)
(Quota to be complied with in division of local government area
and assignment of councillors); or

(b) theloca government fails to inform the Minister as required by
section 287 (Disclosure of compliance or noncompliance with
guota requirements) about its area; or

(c) the Minister suspects that information given under section 287 is
incorrect.

(2) Also, the Minister must refer the matter of the division of a local
government’ s area to the commissioner—
(@ if—

(i) anéelectoral and boundaries review commission has made a
determination, under section 93(4) or 102(4), for a
reviewable local government matter for the area; or

(ii) an electoral and boundaries review commission has made a
delayed implementation determination for areviewablelocal



s289 187 s292
Local Government Act 1993

government matter for the area; and

(b) the determination was made since the conduct of the last election
of all councillors for the local governments affected by the
determination.

(3) A reference under subsection (2) must be made as soon as practicable
after the information date for the local government.

PART 6—CONDUCT OF ELECTIONS

Division 1—Preliminary

Conduct of elections
289. An election must be conducted under this part.

Divison 2—Electoral officers

Retur ning officer

290. The returning officer for an election is responsible for its proper
conduct.

Assistant returning officers

291.(1) The returning officer for an election may appoint 1 or more
assistant returning officers for the election.

(2) An appointment under subsection (1) must be in the approved form.

Presiding officers
292.(1) Thereturning officer—
(@) may be presiding officer at a polling booth; and
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(b) must appoint an adult as presiding officer at each polling booth
other than the booth where the returning officer is the presiding
officer.

(2) A presiding officer at a polling booth is responsible for the proper
conduct of the poll at the booth and for carrying out the other duties for the
election that are required by the returning officer.

(3) If aperson isunableto act as presiding officer at a polling booth, the
returning officer, or someone else with the returning officer’s approval,
may appoint an adult as presiding officer at the booth while the person is
unableto act.

(4) An appointment under subsection (1) or (3) must be in the approved
form.

I ssuing officers

293.(1) The returning officer, or a presiding officer with the returning
officer’s approval, may appoint adults (“issuing officers’) to—

(@) giveballot papers, declaration envelopes and declaration formsto
electors; and

(b) perform the other duties for the election that are required by the
presiding officer.

(2) The appointment must be in the approved form.

(3) Anything done by an issuing officer under subsection (1)(b) is taken
to be done by the returning officer or the presiding officer.

Declaration by issuing officers

294. An issuing officer must make a declaration in the approved form
before acting as an issuing officer.

Returning officer may act through other officers
295, |f—
() thereturning officer may, under this part, do anything; and
(b) the returning officer authorises an assistant returning officer,
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presiding officer or issuing officer (the “authorised officer”) to
do thething; and

(c) theauthorised officer doesthe thing;

the thing is taken to have been done by the returning officer.
Examples—

1. For an election, if the returning officer authorises an assistant returning officer
to conduct the election in a division, and the assistant returning officer does so, the
returning officer is taken to have conducted the election in the division.

2. For an election, if the returning officer authorises an assistant returning officer
to carry out the functions of the returning officer under section 366,41 the returning
officer is taken to have carried out those functions.

3. Under section 351, declaration envelopes are to be posted or given to the
returning officer. For an election, the returning officer could authorise an issuing
officer to receive declaration envelopes, to remove the declaration envelopes
containing the ballot papers from the return address envelopes and place the
declaration envelopesin a ballot box.

Assistant returning officer may act through certain authorised officers
296. |f—

(8 an assistant returning officer may, under this part, do anything;
and

(b) the assistant returning officer authorises a presiding officer or
issuing officer to do the thing; and

(c) the presiding officer or issuing officer does the thing;
the thing is taken to have been done by the assistant returning officer.

Supply and use of votersrolls

297.(1) The returning officer must give to the presiding officer at each
polling booth enough copies of the votersroll certified in the approved form
by the returning officer.

41 Section 366 (Official counting of votes)
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(2) An issuing officer must use a certified copy of the voters roll for
taking the ballot in the election.

Division 3—Candidates for election or appointment

Qualification for nomination

298.(1) A person who is qualified under chapter 4 (Local government
councillors), part 1 (Membership of local governments), divison 2
(Qualifications and disqualifications), to become a councillor of a local
government may nominate for election or appointment to the loca
government.

(2) A person is not disgualified from nominating because the personisa
member of the Legidlative Assembly or alocal government employee.

(3) This section appliesto the Brisbane City Council.

Prohibition of dual candidature
299.(1) A person cannot, at the sametime, be a candidate—

(@) for election as mayor of a local government and as another
councillor of the local government; or

(b) for election asacouncillor of alocal government for more than 1
division of the local government’s area.

(2) If, a noon on the nomination day, a person is nominated as a
candidate in contravention of subsection (1), each of the nominations is of
no effect.

(3) This section appliesto the Brisbane City Council.

L eave to local gover nment employeeto contest election

300.(1) A loca government employee who nominates as a candidate for
election asalocal government councillor isentitled to leave of absencefor a
period of not more than 2 monthsto contest the election.

(2) A loca government employee may use any entitlement to accrued
leave with pay as leave to which the employee is entitled under
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subsection (1).

(3) Unless leave is taken under subsection (2), the local government
employee is not entitled to payment of salary or wages for any period of
leave taken under subsection (1).

(4) This section applies to the Brisbane City Council.

Division 4—Nominations of candidates for election

Calling for nominations

301.(1) The returning officer must publish notice of the election in a
newspaper circulating generally in thelocal government area, or division of
the local government area, for which the election isto be held.

(2) The notice must—
(@ beinthe approved form; and
(b) specify aday asthe nomination day—

(i) not less than 10, or more than 21, days after the day of
publication of the notice; and

(ii) not less than 21, or more than 42, days before the day on
which the election isto be held; and

(c) specify aplace of nomination; and
(d) invite nominations of candidates for the election.
(3) The place of nomination must be—
() thelocal government’s public office; or
(b) aplacein itsareaconvenient generally to personsinits area.

Who may nominate

302.(1) A candidate for election as a councillor of alocal government
must be a person who is qualified under section 298 (Qualification for
nomination) to nominate for the election.

(2) This section appliesto the Brisbane City Council.
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How and when nomination isgiven

303.(1) A person who wishes to be a candidate for election must be
nominated by—

(@) the registered officer under the Electoral Act 1992 of a political
party that has endorsed the person as a candidate for the election;
or

(b) atleast 6 electorsfor the local government area, or division of the
local government area, for which the election isto be held.

(2) A nomination must be—
(@) inthe approved form; and

(b) giventothereturning officer after the nominations are invited for
the election but before noon on the nomination day.

Deposit to accompany nomination

304.(1) Before noon on the nomination day, the person nominating as a
candidate must deposit, in cash or by a cheque drawn by a financia
institution, with the returning officer—

(@ $150; or
(b) if another amount is prescribed by regulation—the amount.

(2) The deposit must be held in the trust fund of the local government
until it isrefunded, or becomes the property of the local government, under
this part.

Special groundsfor deciding a person isnot properly nominated
305.(1) In this section—

“nomination name” means the name proposed by a candidate to be used
on the ballot paper as the candidate’ s name under section 325(3).42

“parliamentary party” means an organisation—

(8 whose object or activity, or 1 of whose objects or activities, isthe

42 Section 325 (Requirements of ballot papers)
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promotion of the election to an Australian parliament of a
candidate or candidates endorsed by it or by a body or
organisation of which it forms a part; and

(b) of which at least 1 member is a member of an Australian
parliament.

“party name” means the name, or an abbreviation or acronym of the name
of —

(@) aparliamentary party; or
(b) apoalitica party; or

(c) anorganisation or group whose object or activity, or 1 of whose
objectsor activities, isthe promotion of the election of acandidate
or candidates endorsed by it or by a body or organisation of
which it forms a part to—

(i) anAustrdian parliament; or
(if) an office of councillor of alocal government.

“public body name” means the name, or an abbreviation or acronym of
the name, of a prominent public body.

(2) The returning officer may decide that a person whose name has been
changed is not properly nominated because the nomination name—

(@) isaparty name; or

(b) so nearly resembles a party name that it is likely to be confused
with or mistaken for the party name; or

(c) includesthe word ‘independent’; or
(d) isapublic body name; or

(e) so nearly resembles a public body name that it is likely to be
confused with or mistaken for the public body name; or
(f) isobsceneor offensive.

(3) The returning officer may also decide that a person whose name has
been changed is not properly nominated if the returning officer considers
the name could cause confusion.
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Example of subsection (3)—

If a person’s name is Informal, the returning officer may consider that the name
could cause confusion to electors.

(4) If the returning officer decides a person is not properly nominated
under this section for an election, the returning officer must give the person
anotice stating—

(@) thedecision; and
(b) thereasonsfor the decision; and
(c) theperson’sright to apply for an injunction.43

Certificate of returning officer

306.(1) If the returning officer is satisfied a person has been properly
nominated for election, the returning officer must—

(&) certify the nomination, in the approved form; and
(b) giveacopy of the certificate to the candidate.

(2) The certificate must specify the time, day and place proposed for a
draw, if necessary, for the order of listing of candidates names on the ballot

paper.
(3) A person is properly nominated for election if—

(@) sections 302 (Who may nominate) to 304 (Deposit to accompany
nomination) have been complied with, or have been substantially
complied with apart from a mere formal defect or error in the
nomination; and

(b) section 299 (Prohibition of dual candidature) does not apply to the
person’ s nomination; and

(c) thenomination has not been withdrawn.

(4) The returning officer is not obliged to look beyond—
(@ theform of nomination and payment of the deposit; and
(b) thevotersroll; and

43 For a person’s right to seek an injunction, see section 407 (Injunctions to restrain
contravention of chapter).
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(c) documentary evidence produced by the nominee or nominator
that at the time the votersroll is compiled for the election—

(i) the nominator is an elector for the election or the registered
officer under the Electoral Act 1992 of apolitical party; or

(if) the nominee is, under the Electoral Act 1992, an elector for
an electoral district, or part of an electoral district, includedin
the local government’s area.

(5) If a nomination is wrongly certified by the returning officer, the
certification, or the issue of a copy of the certificate, does not validate the
nomination.

Display of nhominations

307. As soon as practicable after receipt of a nomination, the returning
officer must display a copy of the nomination in a conspicuous position at
the place of nomination and, if that place is not the local government’s
public office, at the public office.

Termination of candidature before noon on nomination day

308.(1) A person nominated as a candidate for election may withdraw
the person’s agreement to the nomination by signed notice given to the
returning officer before noon on the nomination day.

(2) If this happens—
(@ thenomination isof no effect; and
(b) the person’sdeposit must be refunded to the person.

Death of candidate

309. If a person nominated as a candidate for election dies before noon
on the nomination day—

(@) thenominationis of no effect; and

(b) the person’s deposit must be refunded to the person’s personal
representative.
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Procedureif number of candidates not morethan number required

310.(2) If the number of candidates properly nominated for el ection does
not exceed the number required to be el ected—

(& thenominees are taken to have been elected; and

(b) the returning officer must, as soon as practicable after the
nomination day, publish a notice in the approved form in a
newspaper circulating generally in the local government area, or
division of the local government area, for which the election was
to be held, that the nominees are taken to have been elected.

(2) If—
(@) no-oneisnominated as a candidate for an election; or

(b) the number of candidates nominated is less than the number
required to be elected;

the Governor in Council may, by gazette notice, appoint as councillors of
the local government, the number of persons necessary to constitute fully
the local government.

(3) Each person appointed as a councillor must be qualified to be elected
as a councillor of the local government for the local government area, or
division of thelocal government area, for which the election was to be held.

(4) The persons appointed are taken to have been properly elected as
councillors of thelocal government.

Procedureif number of candidates exceeds number required

311.(1) If the number of candidates properly nominated for election
exceeds the number required to be elected, a poll must be conducted under
this part.

(2) The returning officer must give public notice that a poll will be
conducted.

(3) The notice must—
(@ beintheapproved form; and
(b) specify—
(i) theday the poll will be conducted; and
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(©

(d)

(it) the names of al candidates properly nominated for election
in the order decided under section 327 (Order of listing of
candidates names); and

(iii) the location of al ordinary polling booths to be used for
taking the ballot in the poll; and

(iv) that the ordinary voting hours are from 8 am. to 6 p.m.; and

be displayed in a conspicuous position at the place of nomination
and, if that place is not the local government’s public office,
displayed at the public office; and

be published in a newspaper circulating generally in the loca
government area, or division of the local government area, for
which the poll will be conducted.

(4) Display of anotice under subsection (3)(c) must—

(@
(b)

start as soon as practicable after noon on the nomination day; and
continue until the close of the pall.

Supply of votersrall

312.(1) If apall isto be conducted in the election, the returning officer
must give a copy of the votersroll to each candidate as soon as practicable
after the nomination day.

(2) The copy of the roll must be certified by the returning officer in the
approved form.

Procedure on death of candidate when poll to be conducted

313.(1) If apoll isto be conducted and a candidate dies after noon on the
nomination day but before the polling day—

@
(b)

(©)

for a candidate as mayor—the proceedings for the election of the
mayor must start again; and

for a candidate as councillor (other than mayor) if the local
government’ s areais undivided—the proceedings for the election
of the councillors must start again; and

for a candidate as a councillor for a divison of loca
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government’s area—the proceedings for the election of
councillorsfor the division must start again.

(2) The deceased candidate’ s deposit must be refunded to the candidate’ s
personal representative.

(3) The deposits of other candidates must be refunded to the candidates.

(4) Despite subsection (1), the Governor in Council may, by gazette
notice, direct that proceedings for holding an election of all councillors of
the local government start again.

(5) If proceedings are started again, the Governor in Council must, by
gazette notice, fix anew polling day for the el ection.

Disposal of deposits generally

314.(1) Assoon as practicable after the declaration of the result of apoll,
each candidate' s deposit must be refunded to the candidate if—

(@) thecandidateiseected; or

(b) if the system of voting at the election is optiona-preferential
voting—the number of first preference votes received by the
candidate is more than 4% of the total number of formal first
preference votes cast in the election; or

(c) if the system of voting at the election is first-past-the-post
voting—the number of votes received by the candidate is more
than 4% of the total number of formal votes cast in the election.

(2) Despite subsection (1), a candidate's deposit must not be refunded
until the candidate has given the chief executive officer of the local
government the return the candidate is required to give under section 42744
in relation to the candidate’ s disclosure period for the election.

(3) All other candidates deposits become the property of the local
government and must be paid into its operating fund.

44 Section 427 (Gifts to candidates)
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If successful candidate dies

315. If acandidate who is successful at the election dies before the final
result of the poll is declared, the candidate must be declared elected to the
office for which the person was a candidate.

Extension of times
316.(1) This section appliesif—

(@ a nomination day is specified under section 301 (Calling for
nominations) for the election; or

(b) apolling day is specified under section 311 (Procedure if number
of candidates exceeds number required) for the election.

(2) The Governor in Council may, by gazette notice, fix alater day asthe
nomination or polling day.

(3) Thereturning officer must publish anotice in anewspaper circulating
generally in thelocal government area, or division of the local government
area, for which the election is to be held giving any necessary directionsto
candidates for election, and to el ectors, about the procedures to be followed.

Division 5—Ballots

Poll by ballot
317. A poll must be conducted by ballot taken under this part.

Direction that poll be conducted by postal ballot

318.(2) If the local government’s area includes a large rural sector, the
Governor in Council may, by gazette notice, direct that a poll be conducted
by postal ballot.

(2) The direction may be given for—
(@ thewholeof itsarea; or
(b) 1 or moredivisionsof its area; or
(c) apart of itsareamarked on a map.
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(3) The map is open to inspection at the public office of the local
government.

Division 6—Polling booths

Polling booths—general

319.(1) A place on or from which liquor may lawfully be sold cannot be
used as a polling booth.

(2) However, acivic or cultural centre, community hall or similar place
under the local government’ s control, may be used as a polling booth if—

(a) thefloor areafor taking the ballot is designated in the notice of the
conduct of the poll under section 311 (Procedure if number of
candidates exceeds number required); and

(b) the local government ensures that no liquor will be sold or
supplied in that area during the taking of the ballot.

(3) Thereturning officer—

(@ may arrange for a polling booth within or outside the local
government area, or division of the local government area, to be
used in an election; and

(b) may arrange for 2 or more polling booths at any place if the
number of electorslikely to vote at the place is greater than could
conveniently vote in 1 booth at the place; and

(c) must ensure that each polling booth is provided with enough
ballot boxes, ballot papers and materials to enable electors to
mark the ballot papers.

(4) The returning officer may arrange for al polling booths or specified
polling booths for an election in adivision of the local government area to
also be used for any other election conducted at the same time for, or for a
division of, the local government area.

Provision of ordinary polling booths
320.(1) For the purpose of taking a ballot in the election, the returning
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officer must arrange for places, or parts of places, to be used on polling day
asordinary polling booths to enable el ectors in general to vote.

(2) Thereturning officer may—

(@ less than 3 days before polling day, arrange for an ordinary
polling booth to be used; or

(b) lessthan 6 days before polling day, cancel arrangements for the
use of an ordinary polling booth;

only if it is necessary because of circumstances beyond the returning
officer’s control.

(3) If, after publication of the notice under section 311 (Procedure if
number of candidates exceeds number required), the returning officer
arranges for the use of an ordinary polling booth, the officer must give
public notice—

(@) of thelocation of the booth; and

(b) that the ordinary voting hours of the booth are from 8 am. to
6 p.m.

(4) If the returning officer cancels arrangements for the use of an
ordinary polling booth, the officer must give public notice of the
cancdllation.

(5) Notice under subsection (3) or (4) must be given in the way that the
returning officer considersis the best way to inform electors generaly.

Declar ation of mobile polling booths

321.(1) If the returning officer is satisfied residents in an institution
should be able to vote at the institution in a poll, the returning officer may
arrange for the whole or a part of the institution to be available as amobile
polling booth to enable residentsin the institution to vote there in the poll.

(2) If the returning officer is satisfied a part of the local government area
or division of the local government area does not have enough electors to
justify the use of an ordinary polling booth in the part, the returning officer
may arrange for the whole or part of any place in the part to be available as a
mobile polling booth to enable e ectors in the part to vote in the poll.

(3) If the returning officer acts under subsection (1) or (2), the officer
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must fix the times, during the period starting 11 days before the polling day
and ending at 6 p.m. on the polling day, when the mobile polling booth may
be used for voting.

(4) The returning officer must, by notice published in a newspaper
circulating generaly in the relevant part of the local government area—

() declare the whole or part of the relevant institution or place as a
mobile polling booth for the election; and

(b) specify the times at which votes may be cast at the booth.
(5) The notice must be in the approved form.

(6) The returning officer also must give written notice to the candidates
for election of the declaration of the mobile polling booth and the times at
which votes may be cast at the booth.

(7) On the declaration of a mobile polling booth for an election, the
electorsresident in the relevant institution or the electors resident in the part
of the local government area in which the booth is situated, may votein the
election at the booth during the times specified for the booth in the notice
published under subsection (4).

Duty of person in charge of institution

322.(1) If the returning officer arranges for the whole or part of an
institution to be used as an ordinary polling booth, the person in charge of
the institution must allow electors and issuing officers to have access to the
booth whenever votes may be cast at the booth.

(2) If the returning officer declaresthe whole or part of aninstitution asa
mobile polling booth, the person in charge of the institution must allow
residents in the institution and issuing officers to have access to the booth
whenever votes may be cast at the booth.

Privacy of voting

323. The returning officer must ensure that each polling booth is
provided with enough voting compartments, or other adequate facilities, to
allow the casting of votesin private.
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Division 7—Ballot boxes, papers and other documents

Ballot boxes generally

324.(1) A ballot box used in a poll must be under the scrutiny and
effective control of an issuing officer.

(2) A ballot box must—

(@) have an opening of a size sufficient to allow folded ballot papers
and declaration envelopes to be put in the box; and

(b) be open to inspection by issuing officers, candidates for election
at the poll, and scrutineers properly appointed for the poll, before
the box islocked or sealed for receipt of ballot papers.

Requirements of ballot papers

325.(2) If apoll isto be conducted, the returning officer must arrange for
the printing of al ballot papers to be used in taking the ballot in the poll.

(2) A ballot paper must—
(@ beinthe approved form; and

(b) be of material that, when folded, the vote cast by the elector on the
paper is effectively conceded; and

(c) beattached to abutt that—
(i) isnot part of the ballot paper; and

(i1) is perforated to alow the ballot paper to be easily detached
from the butt; and

(iii) is numbered in regular arithmetical sequence, starting with
the numeral 1 and proceeding by intervals of one whole
numeral, so that each butt for the local government area, or
division of the local government area, for which the poll is
conducted has a unique number; and

(d) show the name of each candidate for election as required by
subsection (3); and

(e) if thenamesof 2 or more candidates are so similar asto be likely
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to cause confusion to el ectors—contain an appropriate description
or addition, in the returning officer’s opinion, to distinguish the
persons names; and

(f) if acandidate endorsed by a political party was nominated under
section 303(1)(a) (How and when nomination is given)—contain,
printed adjacent to the candidate’ s name, the name of the political
party as it would be required to be shown in a ballot paper under
the Electoral Act 1992.

(3) A ballot paper must—

(@) contain the name of each candidate once only by showing first the
surname followed by the given name or names; and

(b) show the names of the candidates in the order decided under
section 327 (Order of listing of candidates names).

(4) A ballot paper must not contain anyone else’ s name.

Separ ate ballot papersfor separate polls

326.(1) This section applies if a poll for election of mayor of the local
government is to be conducted when a poll for election of another councillor
of the local government is conducted.

(2) One ballot paper must be used in both polls, unless the loca
government, by resolution, instructs the returning officer that separate ballot
papers be printed for usein the polls.

(3) Thereturning officer must comply with the instruction.

Order of listing of candidates names

327.(1) The order in which names of candidates for election are to be
listed on ballot papers and notices under section 311 (Procedure if number
of candidates exceeds number required) isto be decided under this section.

(2) The order must be decided by the returning officer as soon as
practicable after noon on the nomination day.

(3) The returning officer must, in the presence of 2 witnesses—
(a) writethe name of each candidate on a separate sheet of paper; and
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(b) ensure that each piece of paper is of the same kind, shape, size
and colour; and

(c) put each separate piece of paper in aseparate envelopeand, if itis
necessary to fold the piece of paper to make it fit in the envelope,
fold each piece of paper in the same way to make each the same
size and thickness; and

(d) ensurethat each envelope is opaque and of the same kind, shape,
size and colour; and

(e) after each piece of paper has been placed in an envelope, seal the
envelope; and

(f) put all the envelopesin a container and shuffle them; and
(g) draw out the envelopes, 1 at atime; and

(h) aseach envelopeisdrawn out, open it and record the name of the
candidate shown on the piece of paper in the envelope.

(4) The order in which the names are recorded is the order in which the
names are to appear on the ballot paper and notices under section 311
(Procedure if number of candidates exceeds number required).

(5) The returning officer must allow each candidate, or the candidate’s
representative, to be present when the order of candidates names is
decided.

Distribution of ballot papers

328.(1) The returning officer must ensure a sufficient number of ballot
papersisavailable at all polling booths.

(2) The returning officer must prepare a delivery note in the approved
form in triplicate for each parcel of ballot papers supplied by the returning
officer to presiding officers at polling booths.

(3) The approved form must—

(@ show details of the number of ballot papers supplied; and

(b) show the range of numbers of the ballot papers; and

(c) include aform of acknowledgment of receipt of the ballot papers.
(4) Two copies of the delivery note must be included in the parcel of
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ballot papers.

(5) As soon as practicable after a presiding officer receives a parcel of
ballot papers, the presiding officer must—

(@) check the contents against the details shown in the delivery note;
and

(b) complete the particulars prescribed by the delivery note; and
(c) signtheform of acknowledgment included in the delivery note.

(6) If there is a discrepancy between the details shown in the delivery
note and the contents of the parcel, the presiding officer must cause a
countercheck to be made by—

(@) if another presiding officer is available—the other presiding
officer; or

(b) if another presiding officer is not available—a responsible person.

(7) A discrepancy confirmed by a countercheck must be noted in the
form of acknowledgment and the form must be signed by the presiding
officer and the person who made the countercheck.

(8) The presiding officer must return 1 copy of the delivery note to the
returning officer and retain the other copy of the delivery note until it is
given to the returning officer with the sealed parcels of ballot papers under
section 363 (Preliminary counting by presiding officer).

Correction of errorsetc.

329. Any error, omission or delay in respect of any voters roll, ballot
papers or other document to be used in a poll may be corrected by
procedures directed by the Governor in Council, by gazette notice.

Division 8—Scrutineers

Candidates entitlement to scrutineers

330. A candidate for election is entitled to have 1 scrutineer present for
each issuing officer at a polling booth or at a place for examination of
declaration envelopes or counting of votes—
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(@) beforeand at dl times when electors may vote in the booth; and
(b) at al times during the examination or counting.

Appointment of scrutineers

331.(1) A candidate for election may, in the approved form, appoint
adults as scrutineers for the candidate.

(2) On appointment, a scrutineer must make a declaration in the
approved form before the returning officer or a presiding officer.

Pr oof of identification
332. A scrutineer must—

(@) carry evidence of identification and of the person’s appointment
as ascrutineer; and

(b) on demand, produce the evidence to an issuing officer.

Power s of scrutineers
333.(1) A scrutineer for acandidate for election is entitled to be present—

(@ inapolling booth—before taking the ballot in the poll starts to
inspect ballot boxes; and

(b) in apolling booth and any office of the presiding officer at the
booth—when electors may vote in the booth; and

(c) in apolling booth or other place—to watch the examination of
declaration envelopes and counting of votes.

(2) A scrutineer may—

() object to anissuing officer’ sdecision on aperson’s entitlement to
vote at the election; and

(b) object to the acceptance or rejection of a ballot paper by the
returning or presiding officer; and

(c) record details of persons who vote at the election at a polling
booth and remove the record from the booth.
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Divison 9—Voting generally

Who may vote
334.(1) Only electors may vote in aballot taken in apoll.

(2) Thereturning officer must not vote in the election.

When votes may be cast at an ordinary polling booth or mobile
polling booth

335.(1) Voting at an ordinary polling booth must take place between
8 am. and 6 p.m. on polling day.

(2) However, an elector who isin an ordinary polling booth at 6 p.m. on
polling day, for the purpose of voting in the poll, must be allowed to vote.

(3) Voting at a mobile polling booth must take place during the times
fixed for the booth by the returning officer.

(4) However, an elector who isin a maobile polling booth at the time of
the close of voting at the booth, for the purpose of voting in the poll, must
be alowed to vote.

Procedurefor voting at a polling booth

336.(1) Subject to sections 338 (Arrangements for electors with
disability) and 340 (Arrangements for electoral visitor voting), an elector,
other than a declaration voter, must vote at a polling booth under the
procedures set out in this section.

(2) The elector must enter a polling booth for the local government area,
or division of the local government area, during voting hours at the booth.

(3) In the polling booth, the elector must give the elector’ s full name and
address to an issuing officer.

(4) If the elector—
(@) hasaballot paper and declaration envelope for the election; and
(b) doesnot intend to cast a declaration vote;
the elector must return the ballot paper and declaration envelope to the
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issuing officer.

(5) Theissuing officer must give aballot paper to aperson asking for it if
theissuing officer is satisfied the person is entitled to vote at the election.

(6) Theissuing officer may ask a person questions to decide whether the
person is entitled to vote at the election.

(7) If, because of the answers to the questions—

(@) theissuing officer is satisfied the person is an elector mentioned
in section 344(a), (b) or (c) (Who must cast a declaration vote in
ordinary elections); or

(b) the issuing officer suspects, on reasonable grounds, that the
person is not entitled to vote at the election;

the person may only cast a declaration vote.

(8) Theissuing officer must place amark, inink, on the officer’s copy of
the voters roll against the name of each person given a ballot paper by the
officer.

(9) Anissuing officer who gives a ballot paper to a person must, if asked
by a scrutineer, keep a record of the objection by the scrutineer to the
entitlement of the person to vote.

(10) On being given the ballot paper, the elector must, without delay—

(8 go aone into an unoccupied voting compartment in the polling
booth; and

(b) there, in private, mark a vote on the ballot paper in accordance
with division 11 (Marking of ballot papers); and

(c) fold the ballot paper, concealing the vote, and put it in the
appropriate ballot box in the polling booth; and

(d) leavethe polling booth.

Duties of issuing officer for returned papers
337.(1) Anissuing officer must—

(@ record in the approved form the giving of a ballot paper to a
person who has returned a ballot paper and declaration envelope
to the officer under section 336(4) (Procedure for voting at a
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(b)

(©

polling booth); and

attach to the form all ballot papers and declaration envelopes
returned to the officer; and

give the form and the attached documents to the presiding officer.

(2) The presiding officer must set aside the form and attached documents
in the officer’s custody for separate identification under section 363(1)(g)(ii)
(Preliminary counting by presiding officer).

Arrangementsfor electorswith disability

338.(1) This section applies if an elector cannot enter a polling booth
because of ilIness, disability or advanced pregnancy, but isableto cometo a
place (the “voting place”) close to the polling booth.

(2) The issuing officer may perform the issuing officer’s functions, and
the elector may vote at the voting place, asif it were the polling booth.

(3) However, the issuing officer must—

(@
(b)

(©

(d)
(€)

before taking any action under subsection (2), inform the
scrutineers present of the proposed action; and

allow 1 scrutineer for each candidate to be present at the voting
place; and

ensure that after the ballot paper is marked, it is—
(i) folded to conceal the vote; and

(i) put in an envelope or, if the vote is a declaration vote, a
declaration envelope; and

sedl the envelope; and
if—
(i) the vote is a declaration vote—put the sealed declaration

envelope in the appropriate ballot box inside the polling
booth; or

(ii) thevoteis not a declaration vote—open the envelope inside
the polling booth in the presence of any scrutineers, ensuring
the ballot paper remains folded, and put the folded ballot
paper in the appropriate ballot box.
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(4) Theissuing officer must ensure that, as far as practicable—

(@) for adeclaration vote—section 348 (How declaration vote may be
cast at a polling booth) is complied with when the elector votes;
or

(b) for another vote—section 336 (Procedure for voting at a polling
booth) is complied with when the elector votes.

(5) Subsections (2) and (3) apply to al types of voting under this
division.

Arrangementsfor electorsat institutions

339.(1) If a polling booth is an ingtitution or part of an institution, an
issuing officer may visit electors resident in the institution, or part of the
institution, for the purpose of enabling them to vote.

(2) Before taking action under subsection (1), the issuing officer must
inform the scrutineers present of the proposed action.

(3) When visiting an elector in an institution, the issuing officer must—
() taketotheeector—

(i) a ballot paper or a declaration form, ballot paper and
declaration envelope; and

(ii) abalot box; and
(iii) anything else necessary to enable the elector to vote; and
(b) if ascrutineer wishes—be accompanied by the scrutineer.
(4) Theissuing officer must ensure that, as far as practicable—

(@) for adeclaration vote—section 348 (How declaration vote may be
cast at a polling booth) is complied with when the elector votes;
or

(b) for another vote—section 336 (Procedure for voting at a polling
booth) is complied with when the elector votes.

Arrangementsfor electoral visitor voting
340.(1) Thefollowing electors are entitled to be electora visitor voters—
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(@) electors who, because of illness, disability or advanced
pregnancy, will be prevented from voting at a polling booth;

(b) electorswho, because they are caring for aperson whoiisill, hasa
disability or is pregnant, will be prevented from voting at a
polling booth.

(2) An elector who is entitled to be an electoral visitor voter may apply to
the returning officer to vote as an electora visitor voter.

(3) The application must be in the approved form.

(4) If the application is received not later than 6 p.m. on the Thursday
before polling day, the returning officer must direct an issuing officer to
visit the elector to enable the elector to vote.

(5) As soon as practicable after the returning officer has directed an
issuing officer to visit electors, the returning officer must inform each
candidate for election of—

(a) the place from which the issuing officer proposes to start making
visits; and

(b) the time or times on the day or days when the issuing officer
proposes to start making visits.

(6) The issuing officer must visit an elector at a reasonable hour before
6 p.m. on polling day.

(7) When visiting an e ector, the issuing officer must—
() taketotheeector—

(i) a ballot paper or a declaration form, ballot paper and
declaration envelope; and

(ii) abalot box; and
(iii) anything else necessary to enable the e ector to vote; and
(b) if ascrutineer wishes—be accompanied by the scrutineer.
(8) Theissuing officer must ensure that, as far as practicable—

(@) for adeclaration vote—section 348 (How declaration vote may be
cast at a polling booth) is complied with when the elector votes;
or
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(b) for another vote—section 336 (Procedure for voting at a polling
booth) is complied with when the elector votes.

Help for electorsin voting

341.(1) If an elector satisfies an issuing officer that the elector cannot
vote without help, the elector may be accompanied into an unoccupied
voting compartment in apolling booth, or be otherwise helped, by someone
chosen by the elector.

(2) The person may help the elector in any of the following ways—
(a) if asked by the elector—stating the names of candidates;
(b) acting asinterpreter;

(c) explaining the ballot paper and the requirements of division 11
(Marking of ballot papers) about its marking;

(d) marking, or helping to mark, the ballot paper in the way the
elector wishes;

(e) folding the ballot paper and putting it into a ballot box or a
declaration envelope;

(f) sealing adeclaration envelope or putting it into aballot box.
(3) Subsections (1) and (2) apply to al types of voting.
(4) This section applies despite any of the following provisions—
e section 336(10) (Procedure for voting at a polling booth)
»  section 348 (How declaration vote may be cast at a polling booth)
e section 351 (Casting a declaration vote by post).

Adjournment of poll

342.(1) If the conduct of a poll is, or is likely to be, obstructed or
interrupted from any cause, the returning officer may adjourn the conduct of
the poll generaly or at aparticular polling booth.

(2) If the conduct of a poll at a particular polling booth is, or islikely to
be, obstructed or interrupted from any cause, the presiding officer at the
booth may adjourn the conduct of the poll at the booth.



s343

214 s 343
Local Government Act 1993

(3) If apoll isadjourned under subsection (1) or (2), the returning officer
must fix a day (not later than 34 days after the day on which the poll is
adjourned) for conducting the adjourned poll.

(4) Thereturning officer must give public notice of the day fixed—

(@

(b)

In a newspaper circulating generaly in the relevant part of the
local government area; and

in other ways the returning officer considers appropriate.

Division 10—Declaration voting

Who may cast a declaration vote

343. The following electors may cast a declaration vote—

(@

(b)

(©

(d)

(€)

()

(9)

an elector who, during ordinary voting hours on polling day, will
not be within 8 km, by the nearest practicable route, from a
polling booth;

an elector who, during ordinary voting hours on polling day, will
be working or travelling under conditions that prevent voting at a
polling booth;

an elector who, because of illness, disability or advanced
pregnancy, will be prevented from voting at a polling booth;

an elector who, because the elector is caring for a person who is
ill, hasadisability or ispregnant, will be prevented from voting at
apolling booth;

an elector who, because of membership of a religious order or

because of religious beliefs, will be prevented from voting at a
polling booth for all, or most, of the ordinary voting hours on

polling day;
an elector who, on polling day, will be serving a sentence of
Imprisonment, or under other detention;

an elector whose address has been omitted from a voters roll—
(i) because of the Electoral Act 1992, section 58; or
(i) under an arrangement under the Electoral Act 1992,
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section 62 because of the Electoral Act 1918 (Cwith),
section 104.

Who must cast a declaration votein ordinary elections

344. In an election (other than a postal ballot eection), the following
persons must cast a declaration vote—

() anelector whose name is not on the voters roll apparently because
of an officia error;

(b) an elector who is not enrolled on the votersroll, but is entitled to
be enrolled, because of the Electoral Act 1992,
section 64(1)(a)(ii);

(c) an elector who appears, from a record apparently made in error,
to have aready voted in the election;

(d) apersonwhoisgiven aballot paper and declaration envelope for
voting because an issuing officer suspects, on reasonable
grounds, that the person is not entitled to vote at the election.

Declaration voting for postal ballot elections
345. An dector in aposta ballot election must cast a declaration vote.

How declaration voteis cast

346. Subject to section 336 (Procedure for voting at a polling booth), an
elector who may or must make a declaration vote must cast the vote by—

(a) if the elector cannot enter a polling booth because of illness,
disability or advanced pregnancy—going to a place close to a
polling booth and voting at that place; or

(b) going to apolling booth in the local government area, or division
of thelocal government area, during voting hours at the booth and
following the procedures set out in section 348 (How declaration
vote may be cast at a polling booth); or

(c) going to the local government’s public office before polling day
and following the procedures set out in section 352 (Declaration
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voting before polling day); or

(d) if the elector is an elector mentioned in section 343 (Who may
cast a declaration vote) or an elector for a postal ballot
€l ection—using the ball ot paper and declaration envelope givento
the elector by the returning officer, and following the procedures
set out in section 351 (Casting a declaration vote by post).

Distribution of ballot papersto electorswho may or must cast
declaration vote

347.(1) An elector mentioned in section 343 (Who may cast a declaration
vote) may apply to the returning officer, or a presiding officer for the
election, for aballot paper and a declaration envel ope.

(2) The application must be in the approved form.

(3) Thereturning officer or presiding officer must, as soon as practicable,
give a ballot paper, the approved declaration envelope and written
instructions in the approved form on how the vote may be cast to the
applicant if—

(@) the application is received by the officer not later than 6 p.m. on
the Thursday before polling day; and

(b) theofficer issatisfied the applicant is entitled to vote and make the
application.

(4) If the returning officer or presiding officer is satisfied the applicant is
an elector mentioned in section 344 (Who must cast a declaration vote in
ordinary elections), the officer—

(& must not give aballot paper to the applicant; but
(b) must give to the applicant an approved declaration form.

(5) If the returning officer or presiding officer is satisfied the applicant
has properly completed the declaration form, the officer must, as soon as
practicable, give a ballot paper, the approved declaration envelope and
written instructions in the approved form on how the vote may be cast to
the applicant.

(6) The things given to an applicant under subsection (3) or (5) must be
accompanied by an unsealed reply paid post envelope addressed to the
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returning officer and bearing the words ‘Ballot paper—(insert City, Town
or Shire) of (insert name of local government area)’.

(7) The returning officer may give things to be given to an applicant
under subsection (3) or (5) by posting the things to the applicant’ s address
stated in the voters roll, an electoral roll mentioned in the Electoral Act
1992, section 58(5) 45 the application or the declaration form.

Example of addresses—

An applicant’s address could be stated as a residential address, post office box
number, mail service number or in another appropriate way.

(8) If things mentioned in subsection (6) are posted to an address outside
Australia, the envelope mentioned in subsection (6) need not be reply paid.

How declar ation vote may be cast at a polling booth

348.(1) An elector who must cast adeclaration vote, other than an elector
for aposta ballot election, may cast the vote by—

() entering apolling booth in the local government area, or division
of the local government area, during voting hours at the booth;
and

(b) completing the declaration form given to the elector by anissuing
officer.

(2) If the issuing officer is satisfied the elector has properly completed
the declaration form, the officer must give a ballot paper and the approved
declaration envelope to the elector.

(3) On being given the ballot paper and the declaration envelope, the
elector must, without delay—

(@) signtheappropriatedeclaration onthedeclaration envelopebefore
the issuing officer and have the officer sign the envelope as
witness; and

(b) go aone into an unoccupied voting compartment in the polling
booth; and

45 An electoral roll mentioned in the Electoral Act 1992, section 58(5) may be in a
form other than a printed form.
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(c) there, in private, mark a vote on the ballot paper in accordance
with division 11 (Marking of ballot papers); and

(d) fold the ballot paper, put it in the envelope and seal the envelope;
and

(e) put the sealed envelopein the appropriate ballot box in the polling
booth; and

(f) leavethe polling booth.

Distribution of ballot papersto electorsfor postal ballot election

349.(1) For a postal ballot election, the returning officer must post a
ballot paper, the approved declaration envelope and written instructions in
the approved form on how the vote may be cast to each elector for the
postal ballot election as soon as practicable after the nomination day.

(2) However, if—

(@) theissuing officer is satisfied a person is an elector mentioned in
section 344(a), (b) or (c) (Who must cast a declaration vote in
ordinary elections); or

(b) the issuing officer suspects, on reasonable grounds, that the
person is not entitled to vote at the election;

the officer—

(c) must not give a ballot paper and declaration envelope to the
elector; and

(d) must giveto the elector an approved declaration form.

(3) If the returning officer is satisfied the elector has properly completed
the declaration form, the officer must, as soon as practicable, give a ballot
paper, the approved declaration envelope and written instructions in the
approved form on how the vote may be cast to the elector.

(4) The things posted to electors under subsection (1) or (3) must be
accompanied by an unsealed reply paid post envelope addressed to the
returning officer and bearing the words ‘Ballot paper—(insert City, Town
or Shire) of (insert name of local government area).’.

(5) The returning officer may post the things to an elector under
subsection (1), by posting them to the elector’ s address stated in the voters
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roll or an electora roll mentioned in the Electoral Act 1992, section 58(5).46

(6) The returning officer may give the things to a person to whom
subsection (2) applies by posting them to the elector’ s address stated in the
voters roll or an electoral roll mentioned in the Electoral Act 1992,
section 58(5), or to another address given by the person.

(7) The returning officer may give the things to an elector under
subsection (3), by posting them to the elector’ s address stated in the voters
roll, an electoral roll mentioned in the Electoral Act 1992, section 58(5)47 or
the declaration form.

Example of addresses for subsections (6) and (7)—

An address could be stated as a residential address, post office box number, mail
service or in another appropriate way.

(8) If things for an elector mentioned in subsection (4) are posted to an
address outside Australia, the envelope mentioned in subsection (4) need
not be reply paid.

Record of ballot papers given to postal voters

350. The issuing officer who gives a ballot paper and declaration
envelope under section 347 (Distribution of ballot papers to electors who
may or must cast declaration vote) or 349 (Distribution of ballot papers to
electorsfor postal ballot election) must—

() keep arecord of the ballot paper and envelope given; and
(b) sign therecord.

Casting a declaration vote by post

351.(1) An elector who has received a ballot paper and declaration
envelope under section 347 (Distribution of ballot papers to electors who
may or must cast declaration vote) or 349 (Distribution of ballot papers to
electors for postal ballot election) must, before 6 p.m. on polling day—

46 An electoral roll mentioned in the Electoral Act 1992, section 58(5) may be in a
form other than a printed form.

47 An electoral roll mentioned in the Electoral Act 1992, section 58(5) may be in a
form other than a printed form.
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(@) signthedeclaration on the declaration envelopein the presence of
an adult, and have the adult sign the envel ope as witness; and

(b) in private, mark a vote on the ballot paper in accordance with
divison 11 (Marking of ballot papers); and

(c) foldtheballot paper, putitinthe declaration envel ope and seal the
envelope; and

(d) put the sealed declaration envelope containing the ballot paper in
the reply paid post envelope mentioned in section 347(6) or
349(4) and post or give the envelope to the returning officer for
the election.

(2) On receipt of the sealed envelope, the returning officer must put it in
the appropriate ballot box.

Declaration voting befor e polling day

352.(1) The returning officer must declare at least 1 of the following
places as apolling booth to enable el ectors entitled to cast adeclaration vote
under section 343 (Who may cast a declaration vote) to cast a vote at the
election before polling day—

() theloca government’s public office, or a part of the public office;

(b) another office used by the local government to receive rate
payments;

(c) another convenient place in the local government area.

(2) An elector mentioned in subsection (1) may, at any time during the
relevant election period when the public office is open for the conduct of
business, ask an issuing officer at the public office for aballot paper.

(3) Subject to section 336(5) to (7) (Procedure for voting at a polling
booth), the issuing officer must comply with the request.

(4) An elector who wishes to vote under subsection (1)—
(& must complete and sign the approved application form; and
(b) must comply with section 336; and
(c) need not complete a declaration envelope.

(5) If an elector is an elector who must cast a declaration vote under
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section 344 (Who must cast a declaration vote in ordinary elections), the
elector—

(@ must complete and sign the approved application form and
declaration form; and

(b) on being given a ballot paper and the approved declaration
envelope, must comply with section 348(3) (How declaration
vote may be cast at a polling booth) without delay.

(6) In subsection (2)—
“relevant election period” means the period—
(@ not earlier than—
(i) 14 daysbefore polling day; or

(if) thelonger period that the returning officer fixes and notifies
in a newspaper circulating in the local government area, or
division of thelocal government area; and

(b) not later than 6 p.m. on the day before polling day.

Distribution of declaration envelopes when separ ate ballot papers or
polls on same day

353.(1) Thissection appliesif aloca government—

(&) under section 326,48 instructs the use of separate ballot papersin
polls for elections of the mayor and another councillor conducted
on the same day; or

(b) under this part, conducts a poll under chapter 6, part 249 on the
day of the poll for an election.

(2) In the conduct of the polls—

(@ only 1 declaration envelope may be distributed to a declaration
voter with the ballot papers for usein the polls; and

(b) this part, other than this section, applies (with any necessary
changes) asif the references to the distribution, marking and other

48 Section 326 (Separate ballot papers for separate polls)
49 Chapter 6, part 2 (Polls)
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dealing with a ballot paper were a reference to al or each of the
ballot papersin the polls, as the case requires.

Division 11—Marking of ballot papers

Optional-preferential voting

354.(1) For an election of a councillor if the local government area is
divided into single-member divisions, a vote is validly cast if the elector
votes in accordance with subsection (2) or (3).

(2) An élector may vote by marking on a ballot paper the numera 1, or a
tick or a cross, in the sguare opposite the name of the candidate whom the
elector prefers.

(3) Instead of voting in accordance with subsection (2), an elector may
vote by—

(@ marking on a ballot paper the numeral 1, or atick or a cross, in
the square opposite the name of a candidate to record the elector’ s
first preference for the candidate; and

(b) marking—
(i) thenumera 2 in another square; or

(i) the numerals 2, 3, and so on (in regular arithmetical
sequence by intervals of 1 whole numeral) in other squares;

to record the order of the elector’ s preferences for 1 or more (but
not necessarily al) of the other candidates.

First-past-the-post voting

355.(1) For an election other than one mentioned in section 354
(Optional-preferential voting), a vote is vaidly cast if the elector votes in
accordance with this section.

(2) For an election of mayor, the elector must mark on the ballot paper
the numeral 1, or atick or cross, in the square opposite the name of the
candidate whom the elector prefers.

(3) For an election of other councillors, the elector must mark on the
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ballot paper—

(@) if 1 candidateisto be elected—the numera 1, or atick or cross, in
the sguare opposite the name of the candidate whom the elector
prefers; or

(b) if 2 or more candidates are to be €l ected—

(i) thenumera 1, or atick or across, in the square opposite the
name of 1 candidate for whom the elector wishes to vote;
and

(if) the numera 2, or the numerals 2, 3 and so on (in regular
arithmetical sequence by intervals of 1 whole numeral), as
the case may be, in the squares opposite the names of the
other candidate or candidates for whom the elector wishesto
vote, up to the number of candidates to be elected.

Division 12—Replacement ballot papers

Use of replacement ballot papers

356.(1) If, while voting at a polling booth or voting under section 338
(Arrangements for electors with disability) or 340 (Arrangements for
electoral visitor voting), a ballot paper given to an elector is accidentally
defaced or destroyed, an issuing officer must give to the elector a
replacement ballot paper for usein the poll.

(2) However, before areplacement ballot paper can be given—

(@) the ballot paper it replaces (the “replaced ballot paper”) must
not have been already put in aballot box in usein the poll; and

(b) theelector must declare, in the approved declaration form, before
the issuing officer that—

(i) the replaced ballot paper has been accidentally defaced or
destroyed; and

(ii) theéeector has not voted in the e ection; and

(c) if the replaced ballot paper has been accidentally defaced—the
elector must give the defaced ballot paper to the issuing officer;
and
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(d) if the replaced ballot paper has been accidentally destroyed—the

(€)

elector must give to the issuing officer, if practicable, the remains
of the ballot paper; and

the issuing officer must put the defaced ballot paper, or any
remains of the destroyed ballot paper, in an envelope, seal the
envelope and set it aside in the officer’s custody for separate
identification under section 363(1)(g)(ii) (Preliminary counting by
presiding officer).

(3) If aballot paper given to an elector under section 347 (Distribution of
ballot papers to electors who may or must cast declaration vote), or 349
(Distribution of ballot papersto electors for postal ballot election) islost in
transit or is accidentally defaced or destroyed, the returning officer for the
election must, before 6 p.m. on polling day, give to the elector a
replacement ballot paper and the approved declaration envelope for use in
the election.

(4) However, before areplacement ballot paper can be given—

(@

(b)

(©)

(d)

the elector must declare, in the approved declaration form, before
the issuing officer or an adult witness that—

(i) the ballot paper it replaces (the “replaced ballot paper”)
has not been received by the elector or has been accidentally
defaced or destroyed; and

(ii) theéector has not voted in the e ection; and

iIf the replaced ballot paper has been accidentally defaced—the
elector must put the defaced ballot paper into the elector’ soriginal
declaration envelope or a replacement declaration envelope, seal
the envelope and give the envelope to the issuing officer; and

if the replaced ballot paper has been accidentally destroyed—the
elector must, if practicable, put the remains of the destroyed ballot
paper into the elector's original declaration envelope or a
replacement declaration envelope, seal the envelope and give the
envelope to the issuing officer; and

the issuing officer must set aside the elector's declaration
envelope in the officer’ s custody for separate identification under
section 363(1)(g)(ii) (Preliminary counting by presiding officer).

(5) The returning officer must record, in the approved form, the name
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and place of residence of each person to whom areplacement ballot paper is
given.

(6) If areplacement ballot paper is used for voting—

(@) the voting must take place under the appropriate provisions of
division 9 (Voting generally) or 10 (Declaration voting); and

(b) thevote cast must be dealt with under the appropriate provisions
of division 14 (Counting of votes).

Division 13—Effect of ballot papers

Effect of ballot paper s—optional-preferential voting

357.(1) This section applies to the election if the system of voting is
optiona-preferential voting.

(2) For aballot paper to have effect as recording avote in the election—
(@ thebalot paper—

(i) must be completed in accordance with section 354
(Optional-preferential voting); or

(i) must contain writing or marking, other than marks
mentioned in the section, indicating the elector’s intended
preference, or intended order of preferences; and

(b) the ballot paper must not contain any writing or mark (other than
one permitted by this part) by which the elector can, in the
returning officer’s opinion, be identified; and

(c) theballot paper must have been put into the appropriate ball ot box
asrequired by this part; and

(d) for aballot paper put into a declaration envelope as required by
section 351 (Casting a declaration vote by post)—

(i) section 351(1) must have been complied with; and
(i) if theelector isan elector mentioned in section 343 or 344,50

50 Section 343 (Who may cast a declaration vote) or 344 (Who must cast a
declaration vote in ordinary elections)



s 358

226 s 358
Local Government Act 1993

(iii)

or an applicant who is given an approved declaration form
under section 347(4)51 or an elector who is given an
approved declaration form under section 349(2),52 and the
declaration on the envelope is witnessed by a person other
than an issuing officer—the signature of the person making
the declaration must correspond to the signature of the
relevant applicant under section 347, or the relevant elector
under section 349; and

if the declaration envelope is posted to the returning
officer—it must be received by the returning officer within
10 days after polling day.

(3) If aballot paper shows 2 or more squares in which the same numeral
is marked, those numerals and any higher numerals marked in other
squares must be disregarded.

(4) If aballot paper shows a break in the sequence of numerals marked
in the squares on the ballot paper to indicate preferences, the numeral that
breaks the sequence and any higher numerals marked in other squares must

be disregarded.

Effect of ballot paper s—first-past-the-post voting

358.(1) This section applies to the election if the system of voting is
first-past-the-post voting.

(2) For abalot paper to have effect as recording a vote in the el ection—

(@) theballot paper—

(i)
(i)

must be completed in accordance with section 355
(First-past-the-post voting); or

must contain writing or marking indicating the elector’s
intended preference, or intention to vote for any particular
candidate or candidates; and

(b) the ballot paper must not contain any writing or mark (other than

51 Section 347 (Distribution of ballot papers to electors who may or must cast
declaration vote)

52 Section 349 (Distribution of ballot papers to electors for postal ballot election)
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one authorised by this part) by which the elector can, in the
returning officer’s opinion, be identified; and

(c) theballot paper must have been put in the appropriate ballot box
asrequired by this part; and

(d) for aballot paper put into a declaration envelope as required by
section 351 (Casting adeclaration vote by post)—

(i)
(i)

(iii)

section 351(1) must have been complied with; and

If the elector is an elector mentioned in section 343 or 34453
or an applicant who is given an approved declaration form
under section 347(4)54 or an elector who is given an
approved declaration form under section 349(2),55 and the
declaration on the envelope is witnessed by a person other
than an issuing officer—the signature of the person making
the declaration must correspond to the signature of the
relevant applicant under section 347, or the relevant elector
under section 349; and

if the declaration envelope is posted to the returning
officer—it must be received by the returning officer within
10 days after polling day.

(3) A ballot paper must not be rejected merely because it indicates the
elector’s intention to vote for a number of candidates greater than the
number to be elected.

Posted vote presumed valid until contrary proved

359. If a declaration envelope and ballot paper to which section 351
(Casting adeclaration vote by post) appliesisreceived by areturning officer
by post, it must be presumed the provisions of section 351(1) have been
complied with in relation to the declaration on the envelope until the
contrary is proved.

53 Section 343 (Who may cast a declaration vote) or 344 (Who must cast a
declaration vote in ordinary elections)

54 Section 347 (Distribution of ballot papers to electors who may or must cast
declaration vote)

55 Section 349 (Distribution of ballot papers to electors for postal ballot election)
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Formal and informal ballot papers

360.(1) A ballot paper that has effect to record a vote is a formal ballot
paper.

(2) A ballot paper that has no effect to record avoteis an informal ballot
paper.

Ballot paper partly formal and partly informal
361.(1) This section appliesif—

(@) an €election for mayor and an election for the other councillors of
the local government are held at the same time and 1 ballot paper
is used for both elections; and

(b) the ballot paper, as completed for an election, isinformal but, as
completed for the other election, isformal.

(2) Theinformal part of the ballot paper must be rejected and the formal
part of the ballot paper must be counted under division 14 (Counting of
votes).

Division 14—Counting of votes

Votesto be counted in accordance with thisdivision

362. Votes cast in an election are to be counted as required by this
division.

Preliminary counting by presiding officer

363.(1) As soon as practicable after the end of ordinary voting hours on
polling day, the presiding officer for a polling booth, at a place nominated
by the presiding officer, in the presence of another issuing officer and any
candidates and scrutineers who wish to attend, must—

(@) open al ballot boxes used at the polling booth; and
(b) identify, and keep in a separate parcd, al declaration votes; and
(c) examine al ballot papers that are not in declaration envelopes,
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(d)

(€)

(f)

(9)

and—

(i)

(i)

(iii)

identify, and keep in a separate parcel, all informal ballot
papers; and

if the system of voting is first-past-the-post voting—count
the number of votes for each candidate marked on all formal
ballot papers, and keep the ballot papersin a separate parcel;
and

if the system of voting is optiona-preferentia
voting—arrange all formal ballot papers under the names of
the candidates by putting in aseparate parcel all formal ballot
papers on which a first preference vote is recorded for the
same candidate; and

prepare a written statement in duplicate in the approved form
that—

(i)

(i)

(iii)

sets out, in words and numerals, the number of votes for
each candidate if subsection (1)(c)(ii) applies, or the number
of first preference votes for each candidate if
subsection (1)(c)(iii) applies, and

sets out the number of declaration envelopes and informal
ballot papers; and

issigned by the presiding officer, and theissuing officer and
any scrutineers who are present and wish to sign; and

seal up in separate parcels al formal and informal ballot papers,
declaration envelopes and unused ballot papers; and

endorse on each parcel a description of its contents, sign the
endorsement and alow any scrutineers, who wish to do so, to
countersign the endorsement; and

put into separate parcels—

(i)

(i)

the voters roll and al books and papers used by the
presiding officer in the poll with 1 copy of the statement
prepared under paragraph (d); and

all ballot papers or remains of ballot papers set aside, under
section 337(2) (Duties of issuing officer for returned papers)
or 356(2)(e) or (4)(d) (Use of replacement ballot papers), for
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separate identification;
and endorse on each parcel adescription of its contents; and
(h) endorse on each parcel—

(i) the name of the local government area, or division of the
local government area, for which the election was held; and

(if) the name of the polling booth from which the parcel has
come; and

(i) signeach endorsement.

(2) The presiding officer must then, if the officer is not the returning
officer, give to the returning officer, or to a person nominated by the
returning officer, as soon as practicable—

(a) the parcels mentioned in subsection (1); and

(b) the copy of the statement prepared under subsection (1)(d) (other
than the copy mentioned in subsection (1)(g)); and

(c) areconciliation statement in the approved form for all ballot
papers given out at the presiding officer’s polling booth and all
votes put in ballot boxes at the booth.

(3) The returning officer or other person who receives things from the
presiding officer under subsection (2) must give to the presiding officer a
receipt for the things.

(4) The presiding officer may do anything required under subsection (1)
or (2) through an issuing officer authorised by the presiding officer for that
purpose.

Example for subsection (4)—

An issuing officer could be authorised to sort and bundle ballot papers and prepare
areconciliation statement for the presiding officer.

Preliminary processing of declaration votes by returning officer

364.(1) After 8 am. on polling day, the returning officer may open all
ballot boxes containing only declaration votes and examine the declaration
envelopes to decide whether the ballot papers in the envelopes are to be
accepted for counting.
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(2) As soon as practicable after 6 p.m. on polling day, the returning
officer may open al other balot boxes containing declaration votes and
examine the declaration envel opes to decide whether the ballot papersin the
envelopes are to be accepted for counting.

(3) Assoon as practicabl e after receipt by the returning officer of aparcel
of declaration votes from a polling booth, the returning officer may open the
parcel and examine the declaration envelopes to decide whether the ballot
papersin the envelopes are to be accepted for counting.

Procedurefor processing declaration envelopes

365.(1) The returning officer must inform all candidates for election of
the times when, and the places where, declaration envelopes will be
examined by the returning officer and allow them, or their scrutineers, to
attend at the processing of declaration votes.

(2) On examining the declaration envelopes, if the returning officer is
satisfied the declaration has been properly completed, the envelopeis sealed
and the declarant on the envelope is entitled to cast a declaration vote, the
returning officer must—

(a) detach the elector’ s declaration from the envelope; and
(b) ether—

(i) place a mark in ink against the declarant’s name on the
votersroll; or

(ii) if the votersroll is kept in an electronic form—record in a
way approved by the returning officer that the declarant has
voted; and

(c) place the envelope containing the ballot paper (the “accepted
envelope’) inalocked or sedled ballot box; and

(d) keeptheaccepted envelopein the ballot box until dealt with under
subsection (3) or section 366.56

(3) The returning officer may take the accepted envelopes from the
locked or sedled ballot box and remove the ballot papers from the
envel opes, without unfolding them, or alowing anyone else to unfold them,

56 Section 366 (Official counting of votes)
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and keep them in a locked or sealed ballot box until dealt with under
section 366.57

(4) The returning officer must—

(@) put al ballot papers (not in declaration envelopes) that are in a
ballot box opened under section 364(2) (Preliminary processing
of declaration votes by returning officer) into a locked or sealed
ballot box, without unfolding them, or allowing anyone else to
unfold them; and

(b) keepthemthereuntil they aredealt with in the official counting of
votes.

(5) If adeclaration envelope is rejected, the returning officer must set it
asidein the officer’ s custody for separate identification.

(6) Thereturning officer must seal up in separate parcels, and keep in the
officer's custody for separate identification, all rejected declaration
envel opes, accepted envel opes from which ballot papers have been removed
and elector’s declarations that have been removed from declaration
envelopes.

Official counting of votes

366.(1) As soon as practicable after close of the poll in an election, the
returning officer must follow the procedures set out in this section, in the
presence of candidates for election, or scrutineers, who wish to attend.

(2) First, the returning officer must ascertain from the presiding officers
statements under section 363(2) (Preliminary counting by presiding
officer)—

(@) if the system of voting is first-past-the-post voting—the number
of votes cast for each candidate; or

(b) if the system of voting is optiona-preferential voting—the
number of first preference votes cast for each candidate.

(3) Second, the returning officer must—
(@) open all sealed parcels of ballot papers given to the returning

57 Section 366 (Official counting of votes)
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officer under section 363(2); and

(b) examine al ballot papers that are not in declaration envelopes
and—

(i)

(i)

if the system of voting is first-past-the-post voting—count
the number of votes cast for each candidate on formal ballot
papers, and keep the ballot papersin a separate parcel; or

if the system of voting is optiona-preferentia
voting—arrange all formal ballot papers under the names of
the candidates by putting in a separate parcel the formal
ballot papers on which afirst preference voteisindicated for
the same candidate, and count the number of first preference
votes for each candidate on the formal ballot papers.

(4) Third, the returning officer must—

(@
(b)

(©

(d)

open all other ballot boxes on hand; and

open all accepted envel opes mentioned in section 365(2)(d)58 that
have not yet been opened and remove the ballot papers; and

identify, and keep in a separate parcel, all informal ballot papers;

and

examine all formal ballot papers and—

(i)

(i)

if the system of voting is first-past-the-post voting—count
the number of votes cast for each candidate on the ballot
papers, and keep the ballot papers in a separate parcel; or

if the system of voting is optiona-preferentia
voting—arrange the ballot papers under the names of the
candidates by putting in aseparate parcel the ballot paperson
which a first preference vote is recorded for the same
candidate, and count the number of first preference votes for
each candidate on the ballot papers.

(5) Fourth, the returning officer must add together—

(@

if the system of voting is first-past-the-post voting—the number
counted under subsections (3)(b)(i) and (4)(d)(i); or

58  Section 365 (Procedure for processing declaration envel opes)
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(b) if the system of voting is optional-preferential voting—the
number counted under subsections (3)(b)(ii) and (4)(d)(ii).

(6) Fifth, the returning officer must reapply subsections (4) and (5) as
more declaration envelopes are received by the returning officer under
section 351 (Casting a declaration vote by post) after close of the poll.

Treatment of ballot paper to which objection ismade

367.(1) If, while a presiding officer or returning officer is complying
with section 363 (Preliminary counting by presiding officer) or 366
(Officia counting of votes), acandidate or scrutineer objectsto treatment of
aballot paper as informal, the officer must mark on the back of it ‘formal’
or ‘informal’ according to whether the officer’s decision is to treat it as
formal or informal.

(2) If, while a presiding officer or returning officer, is complying with
section 363 or 366, a candidate or scrutineer objects to the counting of a

vote for a particular candidate, the officer must mark on the back of the
relevant ballot paper the name of the candidate for whom it is counted.

Counting of votesfor optional-preferential system

368.(1) This section applies to the counting of votes in an election in
which the system of voting is optional-preferential voting.

(2) If, on final counting under section 366 (Official counting of votes), a
majority of the first preference votes is for 1 candidate, that candidate is
elected.

(3) If not, a second count must take place.
(4) On the second count—

(@) the candidate who has the fewest first preference votes must be
excluded; and

(b) each ballot paper that records a first preference vote for the
excluded candidate, and is not an exhausted ballot paper, must be
transferred to the candidate next in the order of the elector’s
preference; and

(c) the ballot paper must be counted as recording a vote for the
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candidate to whom it is transferred.

(5) If, on the second count, a candidate has a majority of the votes
remaining in the count, the candidate is el ected.

(6) If not, the process of —
(@) excluding the candidate who has fewest votes,; and

(b) transferring each ballot paper that records a vote for the excluded
candidate, and is not an exhausted ballot paper, to the continuing
candidate next in order of the elector’ s preference; and

(c) counting the ballot paper as recording a vote for the candidate to
whom it is transferred;

must be repeated until 1 candidate has a majority of the votes remaining in
the count.

(7) The candidate who under subsection (6) has a mgjority of the votes
remaining in the count is elected.

(8) If, 2 or more candidates have an equal number of votes and 1 of them
must be excluded—

(@) if there has been an earlier count—the candidate who had the
fewest votes at the last count at which the candidates did not have
an equal number of votes must be excluded; or

(b) if there has not been an earlier count or the candidates had an
equal number of votes at all earlier counts—the candidate whose
name is on adip chosen under subsection (9) must be excluded.

(9) For the purposes of subsection (8)(b), the returning officer must—

(&) write the names of the candidates who have an equal number of
votes on similar slips of paper; and

(b) fold the dlips, concealing the names; and
(c) put the dipsin an opague container and shuffle them; and

(d) raisethe container so that its contents cannot be seen and choose a
dip at random.

(20) If, after a count at which the candidate with fewest votes must be
excluded, 2 candidates have an equal number of votes and are the only
candidates not excluded, the returning officer must decide, by way of a
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casting vote, which candidate is el ected.

(11) In casting a vote under subsection (10), the returning officer need
not complete a ballot paper.

(12) Subsection (10) has effect despite section 334 (Who may vote).

Counting of votesfor first-past-the-post system

369.(1) This section applies to the counting of votes in an election in
which the system of voting is first-past-the-post voting.

(2) If the election is for mayor of the local government, the candidate
who receives the greatest number of votesis elected.

(3) If the election is for councillors (other than the mayor) of the local
government—

(@) if 1 person only isto be elected—the candidate who receives the
greatest number of votesis elected; and

(b) if 2 or more persons are to be elected—the candidates elected
are—

(i) the candidate who receives the greatest number of votes; and

(if) the candidate who receivesthe next highest number of votes;
and

(iii) the candidate who receives the next highest number of votes,
and so on, up to the number of personsto be elected.

(4) If 2 or more candidates receive the same number of votes so that
subsection (2) or (3)(a) or (b) cannot be applied, the returning officer must
decide, by way of a casting vote, which candidate is elected.

(5) In casting a vote under subsection (4), the returning officer need not
complete aballot paper.

(6) Subsection (4) has effect despite section 334 (Who may vote).

Returning officer’sduty after counting votes

370.(1) When the result of the poll for the election is known, the
returning officer must—
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(@) sea up al of the formal ballot papers, informal ballot papers,
rejected declaration envelopes, accepted envelopes from which
ballot papers have been removed, electors’ declarations that have
been removed from declaration envel opes, defaced ballot papers,
remains of destroyed ballot papers, unused ballot papers, books
and papers (other than the voters roll) of each presiding officer
used in the poll; and

(b) endorse on each parcel a description of its contents and sign the
endorsement; and

(c) dlow any scrutineers, who wish to do so, to countersign the
endorsement.

(2) The returning officer must then—

(@) examine the voters rolls used in the election and marked by
issuing officers to ascertain whether any elector has voted more
than once; and

(b) make alist in the approved form of the names and numbers on
the votersroll of all electors who appear to have voted more than
oncein the election, enclosethe original of the list with the voters
rolls in a sealed up parcel, and give a copy of the list to each
person who was a candidate in the el ection.

Division 15—Actions following poll

Declaration of poll

371.(1) Assoon as practicable after the result of a poll for the election is
known, the returning officer must, by notice in the approved form,
declare—

(@) theresult of the poll; and
(b) the names of each candidate who has been elected.
(2) The returning officer must—

(@) display the notice in a conspicuous place in the loca
government’ s public office; and

(b) publishthenoticein anewspaper circulating generally inthelocal
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government area, or the division of the local government area, for
which the election was held.

(3) The returning officer must not delay complying with subsection (1)
or (2) merely because some ballot papers have not been received by the
returning officer, if it is clear the votes recorded on the ballot papers could
not affect the result of the election.

Notice of final result of poll

372.(1) The returning officer must give notice of the final result of the
poll to each candidate as soon as practicable after—

(@) al ballot papers used in the poll have been examined; and

(b) al votes cast in the poll on ballot papers that appear to be formal
have been counted.

(2) The notice must be in the approved form.

Resolution about elector s who fail to vote

373. As soon as practicable after the conclusion of the election, the local
government must make a resolution deciding whether to take action under
section 37559 about electors who failed to vote in the election.

List of electorsfailing to vote

374.(1) This section applies only if the local government makes a
resolution under section 37360 deciding to take action under section 375
about electors who failed to vote in the election.

(2) The returning officer must make a list of the names and addresses,
and the numbers shown on the votersroll, of all electors who—

(@ have not been issued with ballot papers for the election; or

(b) inthe case of electors mentioned in section 343 (Who may cast a
declaration vote) or electorsfor apostal ballot election—have not

59 Section 375 (Notice of failure to vote etc.)

60 Section 373 (Resolution about electors who fail to vote)
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given their ballot papers to the returning officer.
(3) The returning officer must—
(@) certify thelist by declaration in the approved form; and
(b) deposit the list with the local government.

(4) Thelist isto be held in the local government’s public office, in the
chief executive officer’s custody.

Notice of failureto vote etc.
375.(1) Subject to subsection (2), the local government—

(8 must, as soon as practicable after a resolution by the local
government to take action under this section, send anotice in the
approved form to each elector shown on the list deposited under
section 37461 at the elector’ s address shown on the list; and

(b) must record onthelist, against the elector’ s name, the fact that the
notice has been given.

(2) The notice must—

(@ show the elector’s full name and address and number on the
votersroll; and

(b) datethat—
(i) theéelector appearsto havefailed to vote at the eection; and

(if) itisan offenceto fail, without a valid and sufficient reason,
to vote at an election; and

(iii) the elector may, if the elector considers the elector has
committed the offence, pay one-half of a penalty unit (the
“penalty”) to the local government by a specified day, not
earlier than 21 days after the elector receives the notice (the
“appropriate day”), and, if the local government receives
the payment by the appropriate day, no further steps will be
taken against the elector about the offence; and

(c) requirethe elector—

61 Section 374 (List of electors failing to vote)
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(i) if the elector intends paying the penalty by the appropriate
day—to sign the approved form about payment of the
penalty included in or with the notice and post or give the
form, together with the amount of the penalty, to the local
government so it isreceived by the appropriate day; or

(ii) if the elector does not intend paying the penaty by the
appropriate day—to state, in the approved form included in
or with the notice, whether the elector voted and, if not, the
reason for failing to vote and to sign the form and post or
give it to the local government so it is received by the

appropriate day.
(3) The eector must comply with the requirements of the notice.
(4) If—

(a) theelector isabsent, or unable, because of physical incapacity, to
comply with the requirements of the notice; and

(b) another elector who has persona knowledge of the facts complies
with the requirements and in doing so also has his or her
signature on the form witnessed,

the first elector is taken to have complied with the notice’ s requirements.

Paymentsfor failureto vote

376.(1) If the local government sends an elector a notice under
section 375(1) for an election and payment is made to the local government
under section 375(2) to (4), the local government must—

(a) accept the payment; and
(b) givethe person areceipt for the payment; and

(c) not take any proceeding against the elector for failing to vote at the
election.

(2) In this section—
“proceeding” includes serving an infringement notice.
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Recording responseto notice

377. The local government must record against the name of an elector
who is given a notice under section 375 (Notice of failure to vote etc.) on
the list made under section 374 (List of electorsfailing to vote) whether the
elector—

(@ has complied with the requirements of the notice under
section 375(2)(c); and

(b) had avalid and sufficient reason for failing to vote at the election.

Evidentiary value of list under s 374

378. In a proceeding, a document purporting to be alist, or a copy of or
extract from alist, made under section 374 (List of electorsfailing to vote),
and to be certified by the local government’s chief executive officer is
evidence of the matters contained in the document.

Disposal of material resulting from election

379.(1) Assoon as practicable after giving notice of thefinal result of the
poll to candidates, the returning officer must—

(@) destroy all unused ballot papers; and

(b) seal up in packets all other parcels sealed up under section 370
(Returning officer’ s duty after counting votes); and

(c) endorse on each packet—
(i) adescription of its contents; and

(ii) the name of the local government area, or division of the
local government area, for which the election was held; and

(it1) the polling day;
and sign the endorsement; and

(d) if the returning officer is not the local government’s chief
executive officer—give each packet to the chief executive officer.

(2) The chief executive officer must keep the packets in safe custody for
1year.
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(3) At the end of the year, the chief executive officer must—
(@) destroy al ballot papers contained in the packets; and

(b) dispose of the other contents of the packetsin the way the officer
considers appropriate.

(4) Each councillor of the local government may attend during the
destruction of ballot papers by, or at the direction of, its chief executive
officer to ensure the papers are destroyed.

Ballot papers as evidence

380. In a proceeding, a ballot paper apparently used at an election and
identified by evidence as 1 of the ballot papers given to, or held by, the local
government’s chief executive officer under section 379 (Disposal of
material resulting from election) is evidence of the vote or votes cast in the
election as recorded on the ballot paper.

Notice to elector swhose ballot papersare not accepted
381.(1) Subsection (2) applies if—
(@ in an election, a person makes a declaration vote under
section 344(a);62 and

(b) the person’s ballot paper is not accepted for counting under
section 36553 because the returning officer is not satisfied that the
declarant on the declaration envelope is entitled to cast a
declaration vote in the election.

(2) As soon as practicable after an election, the local government must
send a notice in the approved form to the person advising the person why
the ballot paper was not accepted for counting.

Noticeto electoral commission of certain declaration votes
382. As soon as practicable after the election, the returning officer must

62 Section 344 (Who must cast a declaration vote in ordinary elections)
63 Section 365 (Procedure for processing declaration envel opes)
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give to the electoral commission notice of the names and addresses of all
persons permitted to vote at the election whose names are not on the voters
roll, apparently because of official error, if the error relates to the keeping of
an electoral roll under the Electoral Act 1992.

Division 16—Enforcement

Subdivision 1—Offencesin general

False or misleading statements
383.(1) A person must not—

(a) state something under this chapter that the person knowsis false
or mideading in amaterial particular; or

(b) omit from a statement made under this chapter anything without
which the statement is, to the person’s knowledge, misleading in
amaterid particular.

Maximum penalty—20 penalty units or imprisonment for 6 months.

(2) A complaint against a person for a contravention of subsection (1) is
sufficient if it states that the statement was false or misleading to the
person’s knowledge.

False, miseading or incomplete electoral documents

384. A person must not give a document under this chapter containing
information that the person knows is false, misleading or incomplete in a
material particular without—

() indicating that the document is false, misleading or incomplete
and the respect in which the document is false, misleading or
incompl ete; and

(b) giving the correct information if the person has, or can reasonably
obtain, the correct information.

Maximum penalty—20 penalty units or imprisonment for 6 months.
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Bribery
385.(1) In this section—
“election conduct” of a person means—
(@ theway in which the person votes at an election; or
(b) the person’s nominating as a candidate for an election; or

(c) theperson’ssupport of, or opposition to, acandidate or apolitical
party at an election.

(2) A person must not—
() askfor or receive; or
(b) offer, or agree, to ask for or receive;

property or a benefit of any kind (whether for the person or someone else)
on the understanding that the person’ s el ection conduct will beinfluenced or
affected.

(3) A person must not, in order to influence or affect another person’s
election conduct, give, or promise or offer to give, property or a benefit of
any kind to anyone else.

Maximum penalty—=85 penalty units or imprisonment for 2 years.

Providing money for illegal payments
386. A person must not knowingly give money for—
(@) any payment that is contrary to law relating to elections; or

(b) replacing any money that has been spent in making a payment
mentioned in paragraph (a).

Maximum penalty—=85 penalty units or imprisonment for 2 years.

Improperly influencing electoral officers

387. A person must not improperly influence an electoral officer in the
performance of the officer’s duties under this Act.

Maximum penalty—a35 penalty units or imprisonment for 1 year.
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Interfering with election right or duty

388. A person must not hinder or interfere with the free exercise or
performance, by another person, of another right or duty under this Act that
relatesto an election.

Maximum penalty—20 penalty units or imprisonment for 6 months.

Forging or uttering electoral papers
389.(1) A person must not—
(@) forgean electora paper; or
(b) utter aforged electoral paper knowing it to be forged.
Maximum penalty—20 penalty units or imprisonment for 6 months.

(2) A person must not make someone else’s signature on an electoral
paper.

Maximum penalty—20 penalty units.

Wilful neglect etc. of electoral officers

390. An electoral officer must not wilfully neglect or fail to perform a
duty under this Act.

Maximum penalty—20 penalty units.

No record to be made of vote cast

391. An €lectora officer, or scrutineer, must not make a mark,
memorandum or note on avotersroll or other list of voters or otherwise—

(a) that indicates for whom a person has cast a vote; or

(b) that would enable the officer or scrutineer to know or remember
for whom a person has cast a vote.

Maximum penalty—10 penalty units.
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Subdivision 2—Offences about electoral advertising and information

Responsibility for election matter
392.(1) A person must not, during the election period for an election—
(& print, publish, distribute or broadcast; or

(b) permit or authorise someone else to print, publish, distribute or
broadcast;

any advertisement, handbill, pamphlet or notice containing election matter
unless there appears, or is stated, at its end the particulars required by
subsection (2).

Maximum penalty—20 penalty units.
(2) The particulars are—

(& inany case—the name and address (other than a post office box
or facility) of the person who authorised the advertisement,
handbill, pamphlet or notice; and

(b) for an advertisement or notice printed except in a newspaper—the
name and place of business of the printer.

(3) Subsection (1) does not apply to an advertisement that—

(a) isprinted, published or distributed on a car sticker, T-shirt, lapel
badge, pen, pencil or balloon; or

(b) isof akind prescribed by regulation.

Headlineto electoral advertisements
393. The proprietor of a newspaper commits an offence if—

(@) an article, or a paragraph, containing matter about an election is
printed in the newspaper; and

(b) either—

(i) theinsertion of the article or paragraph is, or is to be, paid
for; or

(i) any reward or compensation, or promise of reward or
compensation, is, or is to be, made for the insertion of the
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article or paragraph; and

(c) the proprietor does not cause the word ‘advertisement’ to be
printed as a headline to the article or paragraph in letters not
smaller than 10 point or long primer.

Maximum penalty—10 penalty units.

Misleading voters

394.(1) During an election period, a person must not print, publish,
distribute or broadcast anything that is intended or likely to mislead an
elector about the way of voting at the election.

(2) A person must not, for the purpose of affecting the election of a
candidate, knowingly publish a false statement of fact about the personal
character or conduct of the candidate.

(3) During an election period, a person must not print, publish, distribute
or broadcast by television anything that purports to be a representation of a
ballot paper for use in the election, if it islikely to induce an elector to vote
other than in accordance with this part.

Maximum penalty—40 penalty units.

Subdivision 3—Offences about voting

Failureto vote
395.(1) An elector must not—
(a) fail tovote at an election without valid and sufficient reason; or

(b) fail to comply with the requirements of a notice given to the
elector under section 375 (Notice of failure to vote etc.); or

(c) purport to comply with the requirements of a notice given to the
elector under section 375, make a statement the elector knows to
be false or mideading in amateria particular.

Maximum penalty—1 penalty unit.

(2) An elector’ s belief that it is part of the elector’s religious duty not to
voteat electionsisvalid and sufficient reason for the elector’ sfailureto vote
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inaparticular election.

(3) A complaint against a person for a contravention of subsection (1)(c)
is sufficient if it states that the statement was false or misleading to the
person’s knowledge.

Leaveto vote
396.(1) This section appliesif—

(@ an employee who is an elector asks his or her employer, before
polling day for an election, for leave of absence to vote at the
election; and

(b) the absence is necessary to enable the employee to vote at the
election.

(2) The employer must allow the employee leave of absence for a
reasonabl e period (not more than 2 hours) to enable the employee to vote at
the election, unless the absence is reasonably likely to cause danger or
substantial loss to the employer in relation to the employment concerned.

(3) The employer must not impose any penalty or disproportionate
deduction of pay for the leave of absence.

(4) An employee must not ask for leave of absence under subsection (1)
to vote at an election unless the employee genuinely intends to vote at the
election.

Maximum penalty—10 penalty units.

Canvassing in or near polling booths

397.(1) During an election period, a person must not do any of the things
mentioned in subsection (2)—

(@) inside apolling booth; or
(b) within 6 m of an entrance to abuilding if—
(i) thebuildingis, orispart of, a polling booth; and

(ii) ether aballot box isinthe building for usein the election, or
a person isin the building for the purpose of casting a vote
inthe election.
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(2) Thethings are—
(@) canvassing for votes; or
(b) inducing an elector not to—
(i) voteinaparticular way; or
(if) voteat al inthe eection; or
(c) loitering; or

(d) obstructing the free passage of a person seeking to vote.

Maximum penalty—10 penalty units.

Interrupting voting etc.
398. A person must not—

(a) enter or remain in apolling booth other than under this Act; or

(b) wilfully interrupt, obstruct or disturb any proceeding at an

eection; or

(c) enter avoting compartment other than under this Act; or

(d) prevent ascrutineer from entering or leaving a polling place—

(i) during voting hours for the polling place; or
(it) while votes are being counted at the polling place; or

(e) obstruct or wilfully mislead an electoral officer in the

performance of aduty.
Maximum penalty—10 penalty units.

Influencing voting

399. A person must not, by violence or intimidation, influence aperson’s

vote at an eection.

Maximum penalty—=85 penalty units or imprisonment for 2 years.

Party badges not to be worn in polling booths

400. A person must not wear or display any badge or emblem of a
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political party in apolling booth.
Maximum penalty—1 penalty unit.

Voting if not entitled
401. A person must not, at an election—

(@) vote in someone else’'s name (including a dead or fictitious
person); or

(b) vote more than once; or

(c) castavotethat the person knowsthe person is not entitled to cast;
or

(d) if the person knows someone else is not entitled to vote at the
election—procure the other person to vote.

Maximum penalty—20 penalty units or imprisonment for 6 months.

Offencesrelating to ballot papers
402.(1) A person must not—

(@ wilfully fail to comply with section 336 (Procedurefor voting at a
polling booth) or 351 (Casting a declaration vote by post); or

(b) take a ballot paper out of a polling booth other than under this
part; or

(c) placeinaballot box aballot paper that has not been—
(i) givento an elector under this part; or
(ii) marked by the elector.

(2) A person must not, without lawful excuse, obtain possession of or
have in the person’s possession—

(@) aballot paper that has been marked by anyone else; or

(b) adeclaration form or envelope that has been signed by anyone
else

Maximum penalty—20 penalty units or imprisonment for 6 months.
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Failureto deliver or post documentsfor someone else

403.(1) If a person is given, for delivery or posting to the returning
officer—

(@) an application by someone else to be treated as a declaration voter;
or

(b) adeclaration form that appears to be completed;
the person must promptly deliver or post it to the returning officer.

(2) If apersonisgiven, for delivery or posting to the returning officer, a
declaration envelope that appears to be completed, the person must give or
post it to the returning officer before 6 p.m. on polling day.

Maximum penalty—20 penalty units or imprisonment for 6 months.

Breach of confidentiality of vote

404.(1) A person must not examine a ballot paper used in the election to
ascertain the candidates for whom an elector has voted.

(2) Subsection (1) does not apply to a proceeding in a court or a person
in the performance of functions under this Act.

(3) If, in performing a function for an election, a person has ascertained
the candidates for whom an elector has cast a vote, the person must not
disclose, or assist in disclosing, that fact, unless the person is required by
law to make the disclosure.

Maximum penalty—20 penalty units or imprisonment for 6 months.

Breaking sealson parcels

405. A person must not wilfully open or break the seal of a parcel or
packet sealed under this part unless the person is authorised under this Act
or ordered by a court to open or break the sedl.

Maximum penalty—20 penalty units or imprisonment for 6 months.

Duty of witnessto signing of declaration voting papers

406. A person (the “witness’) must not sign a declaration envelope as
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witness under section 351 (Casting a declaration vote by post) unless—

() thewitnessissatisfied of theidentity of the elector who signs the
declaration before the witness; and

(b) thewitness has seen the elector sign the declaration; and
(o) ether—

(i) thewitness knowsthat the declaration made by the elector is
true; or

(i1) thewitnessis satisfied that the declaration is true because of
inquiries of the elector or otherwise.

Maximum penalty—20 penalty units or imprisonment for 6 months.

Subdivision 4—Injunctions

Injunctionsto restrain contravention of chapter
407.(1) An application may be made to the Supreme Court for an
injunction if—
() ether—
(i) aperson (the “offending party”) has engaged, is engaging
or proposes to engage in conduct; or
(i) aperson (also the “offending party”) has failed, is failing
or proposes to fail to do anything; and

(b) the conduct or failure constituted, constitutes or would constitute a
contravention of, or an offence againgt, this chapter.

(2) Without limiting the operation of subsection (1), an application may
also be made to the Supreme Court for an injunction if a returning officer
for an election decides a person is not properly nominated for the election.

(3) The application may be made by the returning officer or a candidate,
or nominee as a candidate, for election.

(4) The court may grant an interim injunction pending determination of
the application.

(5) If areturning officer makes the application, the court must not require
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the officer or anyone else to give an undertaking about damages as a
condition of granting an interim injunction.

(6) On consideration of the application, the court may—
(@) if subsection (1)(a)(i) applies—

(i) grant an injunction restraining the offending party from
engaging in the conduct concerned; and

(ii) aso require the offending party to do anything to prevent or
remedy the contravention; or

(b) if subsection (1)(a)(ii) applies—grant an injunction requiring the
offending party to do the thing in question; or

(c) if subsection (2) applies—grant an injunction requiring the
returning officer to accept the person’s nomination for the
election.

(7) The court may grant the injunction—

(a) if the court is satisfied the offending party has engaged in the
conduct, or failed to do the thing, mentioned in
subsection (1)—whether or not it appears to the court that the
offending party intends—

(i) toengage again or continue to engage in the conduct; or
(if) tofail or continueto fail to do the thing; or

(b) if it appearsto the court that, if the injunction is not granted, it is
likely the offending party will engage in the conduct, or fail to do
the thing, mentioned in subsection (1), whether or not—

(i) theoffending party has previously engaged in the conduct or
failed to do the thing; or

(if) there is imminent danger of substantial damage to any
person if the offending party engages in the conduct or fails
to do the thing.

(8) The court may refuse to grant an injunction if it appears to the court
that application was not made to the court at the earliest possible
opportunity.

(9) The court may discharge or vary the injunction or an interim
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Injunction.
(10) The powers conferred on the court by this section are in addition to,
and do not limit, other powers of the court.

PART 7—FRESH ELECTIONS

Requirementsfor fresh election

408.(1) A regulation may direct that a fresh election of councillors of a
local government be held if the local government is dissolved under
section 164 (Dissolution of local government).

(2) A regulation may direct that a fresh election of councillors of alocal
government, or adivision of alocal government, be held if action istaken to
implement a reviewable local government matter under chapter 3
(Interaction with the State), part 1 (Reviewable local government matters).

(3) However, subsection (2) does not apply if the matter is the subject of
a determination of an electoral and boundaries review commission under
section 93(4) or 102(4).

(4) A direction may be given at the time of the dissolution or the actionis
taken as mentioned in subsection (2), or at alater time.

Timefor fresh election

409. The day on which afresh election isto be held is a Saturday fixed
by regulation made under section 408 (Requirements for fresh election).

Returning officer for fresh election

410. The returning officer for a fresh election of councillors of a local
government is the local government’s chief executive officer or, if thereis
no chief executive officer, a person appointed by the Minister.
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Votersroll for fresh election

411. A voters roll for a fresh election must be compiled under the
regulation directing the holding of the fresh election.

Other provisions of chapter apply

412. The provisions of this chapter (other than this part) apply, with al
necessary changes and any changes prescribed by regulation, to a fresh
election asif the election were atriennia election.

Extension of term of councillors

413. In directing a fresh election, a regulation may declare that the
councillors elected at the fresh election are elected for aterm ending at the
conclusion of the triennial elections after the next triennial elections.

PART 8—DISCLOSURE OF ELECTION GIFTS

Division 1—Preliminary

Definitionsfor pt 8
414. In this part—

“associated entity” means an incorporated or unincorporated body, or the
trustee of atrust, that—

(@) iscontrolled by 1 or more politica parties; or

(b) operates wholly or mainly for the benefit of 1 or more political
parties.

“disclosure period”—
() for acandidate for an election—see division 2, subdivision 1; and
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(b)

for section 430,64 for an € ection—see division 2, subdivision 2.

“digposition of property” means a conveyance, transfer, assignment,
settlement, delivery, payment or other alienation of property, and

includes—

(@) thealotment of sharesin acorporation; and

(b) thecreation of atrust in property; and

(c) the grant or creation of a lease, mortgage, charge, servitude,
licence, power, partnership or interest in property; and

(d) the release, discharge, surrender, forfeiture or abandonment, at
law or in equity, of a debt, contract or chose in action, or of an
interest in property; and

(e) the exercise by a person of a general power of appointment of
property in favour of someone else; and

(f) a transaction by a person with intent to diminish, directly or

indirectly, the value of the person’s own property and to increase
the value of someone else’s property.

“gift” means the disposition of property or the provision of a service,
without consideration or for a consideration less than the full
consideration, but does not include—

(@
(b)

transmission of property under awill; or

provision of aservice by volunteer [abour.

“prescribed amount” means an amount prescribed under a regulation but,
until aregulation is made, means—

(@
(b)

in sections 427(2)(b)(iii) and 428(1)65—3$200; or

in section 430(1)(b) and (6),66 definition “prescribed gift”,
paragraph (c)—3$1 000.

“prescribed period” means a period prescribed under a regulation but,
until aregulation is made, means 30 days.

64  Section 430 (Gifts for third party expenditure for political purposes)
65 Sections 427 (Gifts to candidates) and 428 (Certain gifts not to be received)
66  Section 430 (Gifts for third party expenditure for political purposes)
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“register”, for alocal government, see section 433(1).67

“registered industrial organisation” means an organisation registered
under alaw of the State, another State or the Commonweal th about the
registration of industrial organisations.

“relevant details’, for a gift, means the value of the gift and when the gift
was made and—

(@ for a gift purportedly made on behalf of the members of an
unincorporated associ ation—

(i) theassociation’sname; and

(i) unless the association is a registered industria
organisation—the names and residentia or business
addresses of the members of the executive committee
(however described) of the association; or

(b) for agift purportedly made out of atrust fund or out of the funds
of afoundation—

(i) the names and residential or business addresses of the
trustees of the fund or other persons responsible for the
funds of the foundation; and

(ii) thetitle or other description of the trust fund or the name of
the foundation; or

(c) for agift not mentioned in paragraph (a) or (b)—the name and
residential or business address of the person who made the gift.

“value’, for agift, means—
(@) if the gift is money—the amount of the money; or
(b) if the gift is property other than money—
(i) the market value of the property; or

(it) if aregulation prescribes principles under which the value of
the property is to be determined—the value determined
under the principles; or

(c) if thegiftisthe provision of aservice—

67 Section 433 (Registers of electoral gifts)
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(i) the amount that would reasonably be charged for providing
the service if the service were provided on a commercial
basis; or

(it) if aregulation prescribes principles under which the amount
that would reasonably be charged for providing the serviceis
to be determined—the amount determined under the
principles.

Candidates

415. For this part, areference to a candidate for an election isareference
to a person who, at noon on the nomination day for the election, is properly
nominated for the election.

Thingstaken to be done by political party

416. For this part, for apolitical party that is not abody corporate, things
done by or with the authority of members or officers of the party on behalf
of the party are done by or for a political party.

Related corporations
417. For this part—

(@) abody corporate and any other body corporate related to it are
taken to be the 1 person; and

(b) whether a body corporate is related to another body corporate
must be decided in the same way a corporation is decided to be
related to another corporation under the Corporations Law.
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Division 2—Disclosure periods

Subdivision 1—Disclosure periods for candidates for elections

Purpose of subdivision

418. This subdivision defines the disclosure periods for candidates for
elections.

Disclosure period for candidates at previous elections

419.(1) This section applies if a candidate for an election (the “ current
election”) was a candidate for another election relating to any loca
government the conclusion of which was within the relevant period before
the polling day for the current election.

(2) The disclosure period for the candidate for the current election starts
at the end of the prescribed period after the conclusion of the most recent
€l ection happening before the current election in which the candidate was a
candidate.

(3) The disclosure period ends at the end of the prescribed period after
the conclusion of the current election.

(4) In this section—

“relevant period” meansthe period prescribed under aregulation but, until
aregulation is made, means 4 years.

Disclosure period for candidates at previous fresh elections
420.(1) This section appliesif a person—

(@) was a candidate at a fresh election (the “ previous election”)
relating to a local government (the “first local government”);
and

(b) is a candidate for a subsequent election relating to any local
government (the “relevant election”) up to and including the
next triennial election relating to the first local government.
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(2) Despite section 419,68 the disclosure period for the candidate for the
relevant election starts at the end of the prescribed period after the
conclusion of whichever isthe later of—

(@) thepreviouselection; or

(b) alater election in which the candidate was a candidate before the
relevant election.

(3) The disclosure period ends at the end of the prescribed period after
the conclusion of the relevant election.

Disclosure period for new candidates

421.(1) This section applies if sections 419, 420 and 42269 do not apply
to aperson who is a candidate for an election.

(2) Thedisclosure period for the candidate for the election starts when the
first of the following happens or, if they happen at the same time, when
they happen—

() the person announces the person is to be a candidate in the
election;
(b) the person nominates as a candidate in the election.

(3) The disclosure period ends at the end of the prescribed period after
the conclusion of the election.

Disclosure period for certain candidates who are appointed
councillors

422.(1) This section applies if a candidate for an election, when
nominating as a candidate, is an appointed councillor of alocal government
to whom neither section 419 nor section 42070 applies.

68 Section 419 (Disclosure period for candidates at previous €lections)

69 Sections 419 (Disclosure period for candidates at previous elections),
420 (Disclosure period for candidates at previous fresh elections) and
422 (Disclosure period for certain candidates who are appointed councillors)

70 Sections 419 (Disclosure periods for candidates at previous elections) and
420 (Disclosure period for candidates at previous fresh elections)
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(2) Despite section 421,71 the disclosure period for the candidate for the
election starts when the candidate was appointed a councillor.

(3) The disclosure period ends at the end of the prescribed period after
the conclusion of the election.

Subdivision 2—Disclosure period for third parties for elections

Purpose of subdivision

423. This subdivision defines the disclosure period for section 43072 for
an election.

Disclosure period for s430
424. For section 430, the disclosure period for an election—

(@) starts at the end of the prescribed period after the date of the
immediately preceding triennial elections for local governments
under section 269;73 and

(b) ends at the end of the prescribed period after the polling day for
the election.

Subdivision 3—Transitional provisions for start of disclosure periods

Transitional provisions
425.(1) Despite subdivisions 1 and 2—

(@) if a disclosure period would otherwise start before 1 January
1997, it startson 1 January 1997; and

(b) for acandidate to whom section 42174 would otherwise apply, the

71 Section 421 (Disclosure period for new candidates)

72 Section 430 (Gifts for third party expenditure for political purposes)
73 Section 269 (Date of triennial elections)

74 Section 421 (Disclosure period for new candidates)
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disclosure period for a 1997 triennia election starts on 1 January
1997, regardless of the day of the candidate’ s announcement of
candidature or nomination as a candidate; and

(c) for acandidate to whom section 42275 would otherwise apply, the
disclosure period for a 1997 triennial election starts on 1 January
1997, regardless of when the candidate was appointed a
councillor.

(2) This subdivision expireson 1 January 2001.

Division 3—Disclosure of gifts

Subdivision 1—Disclosure by candidates for elections

Definitions
426. In this subdivision—

“candidate’'s campaign committee”’, for a candidate for an election,
means a committee formed to help the candidate’s campaign in the
election but does not include a committee that is recognised by a
political party as being part of the political party.

“giftsreceived by a candidate for an election” includes gifts received by
the candidate’ s campaign committee for or on behalf of the candidate.

Giftsto candidates

427.(1) This section applies to gifts recelved by a candidate for an
election during the candidate’ s disclosure period for the election but not to a
gift made in aprivate capacity to the candidate, for the candidate’ s personal
use, that the candidate has not used, and does not intend to use, solely or
substantially for a purpose related to any election.

(2) Each candidate for the election must, within 3 months after the
conclusion of the election, give to the chief executive officer of the local

75 Section 422 (Disclosure period for certain candidates who are appointed
councillors)
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government to which the election relates a return, in the approved form,
stating—
(@ whether the candidate received any gifts to which this section
applies; and

(b) if so—
(i) thetotal valueof al of the gifts; and
(i) how many persons made the gifts; and

(iii) the relevant details for each gift made by a person to the
candidate, if thetotal value of all gifts made by the person to
the candidate during the disclosure period is the prescribed
amount or more.

Certain giftsnot to be received

428.(1) It is unlawful for a candidate for an election, or a person acting
on behalf of a candidate for an election, to receive, during the disclosure
period for the candidate for the election, a gift made to or for the benefit of
the candidate the value of which isthe prescribed amount or more unless—

(@) therelevant detailsfor the gift are known to the person receiving
the gift; or
(b) when the gift ismade—
(i) the person making the gift gives to the person receiving the
gift details of the gift; and
(ii) the person receiving the gift has no reasonable grounds to

believe that the details given are not the relevant details for
the gift.

(2) If aperson receives agift that, under subsection (1), it isunlawful for
the person to receive, an amount equal to the value of the gift—

(a) is payable by the person to the local government to which the
election relates; and

(b) may be recovered by the local government as a debt owing to the
local government by action in a court of competent jurisdiction
against the person.
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(3) For subsection (1), a person who is a candidate in an election remains
acandidate for the prescribed period after the conclusion of the election.

(4) For this section, 2 or more gifts made by the 1 person to or for the
benefit of the one candidate, are to be treated as 1 gift.

(5) In this section—

“person acting on behalf of a candidate for an election” includes the
candidate’ s campaign committee for the election.

“person making a gift” includes an unincorporated association on whose
behalf agift ismade.

Chief executive officer to givereminder noticeto candidates

429.(1) This section applies if a candidate for election has not given the
return the candidate is required to give for the election under section 427.76

(2) Within 2 months after the conclusion of the election, the chief
executive officer to whom the return must be given must give in writing the
information mentioned in subsection (3) to the candidate.

(3) Theinformation is—

(8 areminder that the candidate is required to give the return within
3 months after the conclusion of the eection; and

(b) the following provisions, or a genera outline of them, to the
extent they may be relevant to the candidate—

e section 222 (Disqualification and vacation of office for
certain offences)

»  section 314(2) (Disposal of deposits generaly)
*  section 427 (Giftsto candidates)
»  section 436 (Offences about returns)

e section 438 (Obtaining of information and completion of
returns).

76 Section 427 (Gifts to candidates)
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Subdivision 2—Disclosure by third parties for elections

Giftsfor third party expenditurefor political purposes

430.(1) This section applies if, during the disclosure period for this
section’7 for an election (the “relevant election”) relating to a local
government (the® relevant local government”)—

(8) a person (other than a political party, an associated entity or a
candidate for the el ection) incurs or hasincurred expenditurefor a
political purpose about an election or elections relating to the
relevant local government; and

(b) thetotal amount of all the expenditure mentioned in paragraph (a)
Is the prescribed amount or more; and

(c) theperson receivesagift that isaprescribed gift in relation to the
relevant local government.

(2) The person must, before the end of 3 months after the conclusion of
the relevant election, giveto the chief executive officer of the relevant local
government areturn, in the approved form, stating the relevant details for al
gifts that—

(a) are prescribed gifts in relation to the relevant local government;
and

(b) arereceived by the person during the disclosure period.

(3) For subsection (1), a person does not include persons appointed to
form a committee to help the campaign in an election of a candidate who
has been nominated for election by the registered officer of a political party
if the campaign committee is recognised by the political party as being part
of the political party.

(4) Expenditure for a political purpose relating to 2 or more local
governments is taken to have been incurred for a political purpose about an
election relating to each local government.

(5) In this section, 2 or more gifts made, during the disclosure period for
this section for an election, by the 1 person to another person are to be
treated as 1 gift.

77 The disclosure period for this section is defined in section 424.
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(6) In this section—

“expenditure’, for apolitical purpose, means expenditure for 1 or more of
the following—

(@) publication by any means (including radio or television) of
election matter;

(b) public expression of views on an issue in an election;
(c) agifttoapoalitica party;
(d) agifttoacandidateinan eection;

(e) agift to aperson on the understanding that the person or someone
elsewill apply, either directly or indirectly, the whole or a part of
the gift for a purpose mentioned in paragraph (a), (b), (c) or (d).

“prescribed gift”, inrelation to arelevant local government, means a gift—

(@) intended by the giver to be used by the receiver, either wholly or
in part, to enable the receiver to incur expenditure for a political
purpose or to reimburse the receiver for incurring expenditure for
apolitical purpose; and

(b) used, either wholly or partly, for a political purpose about 1 or
more elections relating to the relevant local government; and

(c) thevalue of which isthe prescribed amount or more.

No requirement to givereturn if no further giftsto disclose
431.(1) This section applies to a person if—

() the person gives a return relating to an election disclosing gifts
under section 43078 to a chief executive officer of a local
government; and

(b) apart from this section, because of a later election, the person
would be required to give another return under section 430 to the
chief executive officer of the same local government; and

78  Section 430 (Gifts for third party expenditure for political purposes)
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(c) theother return, if given, would disclose no other gifts.
(2) The person is not required to give the other return.

Subdivision 3—Amendment of returns

Amendment of returns

432.(1) A person who has given a return under this part to the chief
executive officer of alocal government may at any time apply to amend the
return to correct an error or omission.

(2) An application under subsection (1) must—

() besigned by the applicant; and

(b) dsate particulars of the amendment; and

(c) begivento the chief executive officer of thelocal government.
(3) The chief executive officer must—

(@) permit the applicant to amend the return in accordance with the
application; and

(b) record in the register particulars of the date and time of the
amendment.

(4) The amendment of a return under this section does not affect the
liability of a person to be convicted of an offence under section 436(2)79
committed before the amendment.

Division 4—Registers

Registers of electoral gifts

433.(1) The chief executive officer of alocal government must keep, for
the local government, aregister of electoral gifts (the” register”).

(2) Theregister must include the following—

79 Section 436 (Offences about returns)
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(@) 4l returns given to the chief executive officer under this part or
section 242;80

(b) applications made to the chief executive officer under
section 432;81

(c) copies of information given by the chief executive officer under
section 435(2);82

(d) statutory declarations given to the chief executive officer under
section 435(5);

(e) copies of notices given by the chief executive officer under
section 438(3);83

(f) particulars given to the chief executive officer after arequest made
under section 438(3);

(g) notices given to the chief executive officer under section 433(5).

Accesstoregisters
434.(1) A local government’ s register is open to inspection.

(2) A person must not knowingly disclose information obtained from the
register if it is not a true copy, or a fair summary, of particulars in the
register.

Maximum penalty for subsection (2)—20 penalty units.

Queries on contents of register

435.(1) A person who suspects, or believes, on reasonable grounds that a
return given to the chief executive officer of alocal government under this
part has an error or omission, may inform the chief executive officer.

(2) The chief executive officer must immediately take reasonable stepsto
inform the person who gave the return about the suspicion or belief.

80  Section 242 (Requirements of councillors before acting in office)
81  Section 432 (Amendment of returns)

82 Section 435 (Queries on contents of register)

83  Section 438 (Obtaining of information and completion of returns)
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(3) The person who gave the return must, within 30 days of being
informed, establish whether the return should be amended to make it atrue
record of fact.

(4) If the person establishes that the return should be amended, the
person must apply to the chief executive officer to amend the return to
correct the error or omission.84

(5) If the person establishes the return does not need to be amended, the
person must—

(8) completeastatutory declaration to the effect that the particularsin
the return are atrue record of fact; and

(b) givethe statutory declaration to the chief executive officer.

Division 5—Miscellaneous

Offences about returns

436.(1) A person must give areturn the person is required to give under
division 385 within the time required by the division.

Maximum penalty—20 penalty units.

(2) A person must not give areturn the person is required to give under
division 3 containing particulars that are, to the knowledge of the person,
false or mideading in amaterial particular.

Maximum penalty—

(@ if the person is required to give the retun as a
candidate—100 penalty units;
(b) if paragraph (@) does not apply—50 penalty units.

(3) A person (the “first person”) must not give to another person who
isrequired to give areturn under division 3 or section 24286 information to
which the return relates that is, to the knowledge of the first person, false or

84  Section 432 (Amendment of returns) provides for applications to amend returns.
85 Division 3 (Disclosure of gifts)
86  Section 242 (Requirements of councillors before acting in office)
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midleading in amaterial particular.
Maximum penalty—20 penalty units.

(4) A prosecution for an offence against a provision of this section may
be started at any time within 4 years after the offence was committed.

(5) If aperson isfound guilty of an offence under subsection (1), a court
may, as well as imposing a penalty under the subsection, order the person
to give the relevant return within atime stated in the order.

(6) If aperson isfound guilty of an offence under subsection (2), a court
may, as well as imposing a penalty under the subsection, order the person
to pay, within a time stated in the order, to alocal government an amount
egual to the amount of the value of any gifts made to, or for the benefit of,
the person and not disclosed in areturn.

Recordsto be kept

437.(1) A person who makes or receives arelevant record for an election
must keep the record for at least 4 years after the conclusion of the election
unless the record, in the normal course of business or administration, is
transferred to someone else.

Maximum penalty—20 penalty units.
(2) In this section—

“relevant record”, for an election, is a document or other thing that is or
includes arecord about a matter particulars of which—

(@) are, or could be, required to be stated in a return under
division 387 about the election; or

(b) evidence that the giver of a gift had an intention mentioned in
section 430(6),88 definition “ prescribed gift”, paragraph (a).

87 Division 3 (Disclosure of gifts)
88  Section 430 (Gifts for third party expenditure for political purposes)
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Obtaining of infor mation and completion of returns

438.(1) A person who is required to give a return under division 389
must—

() take all reasonable steps to obtain the particulars required to
complete the return; and

(b) complete the return to the extent that it is possible with the
particulars obtained.

Maximum penalty—20 penalty units.

(2) The return must state whether the return is complete as required by
divison 3 and, if not complete, state—

(@) the nature and type of particulars the person has not been able to
obtain; and

(b) the reasons why the person has not been able to obtain the
particulars; and

(c) if the person believes, on reasonable grounds, that another person
whose name and address the person knows can give the
particulars—that belief and the reasons for it and the name and
address of the other person.

(3) If areturn contains a statement mentioned in subsection (2)(c), the
chief executive officer of thelocal government who receivesthe return must
give awritten notice to the person named in the statement asking the person
to give the chief executive officer the particulars the person knows.

(4) Subsection (5) applies if, at any time, within 4 years after the
conclusion of an election, a person, who has made a statement under
subsection (2) in areturn about the election that the return is not complete,
obtains information or particulars relevant to the return that the person was
not able to obtain before completing the return.

(5) The person must give to the chief executive officer of the local
government to whom the return was given a written notice of the
information or particulars obtained.

Maximum penalty for subsection (5)—20 penalty units.

89 Division 3 (Disclosure of gifts)
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Attemptsto commit offences

439.(1) A person who attempts to commit an offence against this part
commits an offence.

Maximum penalty—half the maximum penalty for committing the offence.
(2) The Criminal Code, section 490 agppliesto subsection (1).

Noncompliance with part does not affect election

440.(1) A failure of a person to comply with a provision of this part for
an election does not invalidate the election.

(2) Without limiting subsection (1) but subject to section 222,91 if a
candidate who is elected at an election fails to comply with a provision of
this part for the election, the failure does not invalidate the election of the
candidate.

Division 6—Evidence

Evidentiary provisions
441.(1) This section applies to a proceeding under this part.

(2) A certificate purporting to be signed by the chief executive officer of a
local government and stating any of the following mattersis evidence of the
matter—

(@) astated document is an application, declaration, notice or return
given or kept under this part, or acopy of it;

(b) on astated day, a stated person was given a stated notice, under
this part.

90 The Criminal Code, section 4 (Attempts to commit offences)
91 Section 222 (Disqualification and vacation of office for certain offences)
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CHAPTER 6—GENERAL OPERATION OF
LOCAL GOVERNMENTS

PART 1—PROCEEDINGS OF LOCAL
GOVERNMENTS

Division 1—What meetings are held

Post-election meetings

442. A local government must hold a meeting within 14 days after the
conclusion of the triennial €ections and each fresh election of its
councillors.

Agenda of post-election meetings

443. The matters a local government must consider at a meeting
mentioned in section 442 (Post-el ection meetings) include—

() theday and timefor holding other meetings; and
(b) the appointment of its deputy mayor; and
(c) the appointment of its standing committees.

Other meetings

444.(1) Other meetings of alocal government are to be held at the times
and places it decides.

(2) However, it must meet—
(&) for acity or town—at least once in each month; or
(b) for ashire—at least oncein each period of 3 months.



s445 274 s448
Local Government Act 1993

Division 2—L ocal government meetings

Place of meetings

445.(1) All meetings of a local government must be held at its public
office.

(2) However, a local government may, by resolution, fix another place
for a particular meeting.

Quorum at meetings
446.(1) A quorum of alocal government isamajority of its councillors.

(2) However, if the number of councillorsis an even number, one-half of
the number is a quorum.

Procedure at meetings

447.(1) Business may be conducted at a meeting of alocal government
only if aquorum is present.

(2) At ameeting—
(&) voting must be open; and

(b) aquestion isdecided by a magjority of the votes of the councillors
present; and

(c) each councillor present has a vote on each question to be decided
and, if the votes are equal, the councillor presiding has a casting
vote; and

(d) if acouncillor present failsto vote, the councillor istaken to have
voted in the negative.

Minutes must be kept
448.(1) A local government must keep minutes of its proceedings.

(2) The minutes must be taken and confirmed under section 461
(Minutes).
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Adjournment of meetings

449.(1) The majority of councillors present at a meeting of a local
government may adjourn the meeting to alater hour of the same day or to a
later day.

(2) If aquorum is not present within 30 minutes after the time appointed
for a meeting, the meeting may be adjourned to alater hour or another day
within 14 days after the day of adjournment, by—

(8 amagjority of the councillors present; or
(b) if only 1 councillor is present—the councillor; or
(c) if no councillors are present—the chief executive officer.

Notice of meetings

450.(1) Written notice of each meeting or adjourned meeting of a local
government must be given to each councillor at least 2 days before the day
of the meeting unlessit isimpracticable to give the notice.

(2) A notice must specify—
(@) theday and time of the meeting; and
(b) for aspecia meeting—the object of the meeting.

(3) The only business that may be conducted at a special meeting is the
business specified in the notice of meeting.

Repeal or amendment of resolutions

451.(1) A resolution of alocal government may be repealed or amended
only if written notice of intention to propose the repeal or amendment is
given to each councillor at least 5 days before the meeting at which the
proposal isto be made.

(2) At the meeting to decide the proposal, the proposal is taken to have
been defeated unlessit is agreed to by—

(a) if the number of councillors present at the meeting is more than
the number present at the meeting at which the resolution was
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adopted—a mgority of the councillors present; or
(b) inany other case—amagjority of al councillors.

Division 3—Committees and their meetings

Appointment of committees
452. A local government may—

(@ appoint, from its councillors, standing committees or specia
committees; and

(b) appoint advisory committees, and
(c) fix the quorum of each committee; and
(d) appoint achairperson of each committee.

Advisory committees
453.(1) An advisory committee—
(& must not be appointed as a standing committee; and
(b) may include in its members persons who are not councillors.

(2) A member of an advisory committee who is not a councillor may
vote on business before the committee.

Delegate member s of committees

454.(1) A local government that appoints a committee may appoint
1 person as a del egate member of the committee.

(2) In the absence of a member of the committee, the delegate member
may attend meetings of the committee and act as a member of the
committee.

Quorum

455. A quorum of acommittee is the number—
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(@) fixed by thelocal government; or

(b) if anumber is not fixed by the local government—fixed by the
committee.

Chair person of committee

456.(1) If the local government does not appoint a chairperson for a
committee, the committee may appoint 1 of its members as chairperson.

(2) If the chairperson is not present at a meeting, the members present
may appoint a chairperson for the meeting.

Committee meetings

457.(1) Mestings of a committee are to be held at the times and places it
decides.

(2) At ameeting—
(& voting must be open; and

(b) aquestion is decided by a mgjority of the votes of the members
present; and

(c) each member present has a vote on each question to be decided
and, if the votes are equal, the member presiding has a casting
vote; and

(d) if a member present fails to vote, the member is taken to have
voted in the negative.

Reports

458. A committee must report to the local government as directed by the
local government.

Minutes must be kept unless committee exempted

459.(1) A committee must keep minutes of its proceedings unless it is
exempted under subsection (3).

(2) The minutes must be taken and confirmed under section 461
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(Minutes).

(3) A local government may, by resolution, exempt a committee from
the requirement to keep minutes of its proceedings if the committee’'s
function is only to advise or recommend to the local government.

(4) If acommittee is exempted under subsection (3), it must give to the
local government a written report of its deliberations and its advice or
recommendations.

Division 4—Meetings generally

Division appliesto local governmentsand their committees

460. This division applies to a meeting of a loca government or a
committee.

Minutes

461.(1) A local government’s chief executive officer must ensure that
minutes of each meeting are taken under the supervision of the person
presiding at the meeting.

(2) Minutes of each meeting must include—

(@) the names of councillors or committee members present at the
meeting; and

(b) if adivision is called on a question—the names of all persons
voting on the question and how they voted.

(3) At each meeting, the minutes of the previous meeting must be—
(@ confirmed by the councillors or members present; and
(b) signed by the person presiding at the later meeting.

Meetingsin public unless otherwise resolved

462. A meeting is open to the public unless the local government or
committee has resolved that the meeting be closed under section 463
(Closed meetings).
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Closed meetings

463.(1) A local government or committee may resolve that a meeting be
closed to the public if its councillors or members consider it necessary to
close the meeting to discuss—

(@) the appointment, dismissal or discipline of employees; or
(b) industrial matters affecting employees; or

(c) theloca government’s budget; or

(d) rating concessions; or

(e) contracts proposed to be made by it; or

(f) sarting or defending legal proceedingsinvolving it; or

(g any action to be taken by the local government under the
Integrated Planning Act 1997, including deciding applications
made to it under that Act; or

(h) other business for which a public discussion would be likely to
prejudice the interests of the local government or someone else,
or enable a person to gain afinancia advantage.

(2) A resolution that a meeting be closed must specify the nature of the
matters to be considered while the meeting is closed.

(3) A local government or committee must not make a resolution (other
than a procedural resolution) in a closed meeting.

Public notice of meetings

464.(1) A local government must, at least once in each year, publishina
newspaper circulating generally in its area a notice of the days and times
when its ordinary meetings, and the ordinary meetings of its standing
committees, will be held.

(2) The local government must display in a conspicuous place in its
public office anotice of the days and times when—

(@) itsmeetingswill be held; or
(b) meetings of its committees will be held.

(3) The local government must immediately notify any change to the
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days and times mentioned in subsection (1) or (2) in the same way as the
days and times were previously notified.

(4) A list of the items to be discussed at a meeting mentioned in
subsection (2) must be open to inspection at the time the agenda for the
meeting is made available to councillors.

(5) Subsection (4) does not affect the right to discuss or deal with, at any
meeting, items arising after the agenda for the meeting is made available to
councillors.

Public notice of resolution authorising remuner ation etc.

465.(1) A resolution authorising the payment or provision of
remuneration to councillors of alocal government may be passed only if
notice has been given of the proposed resolution.

(2) Notice must be given by—

(@) publishing, at least 4 weeks, and not more than 6 weeks, before
the meeting, a notice setting out the proposed resolution, and the
day and time of the proposed meeting, in a newspaper circulated
generaly initsarea; and

(b) putting a copy of the notice on display in a conspicuous place in
its public office on the day on which the notice is published under

paragraph (a); and
(c) keeping the copy of the notice on display until after the meeting.

Division 5—Records

Safe custody of records

466. The chief executive officer of alocal government is responsible for
safe custody of—

(@) 4l records about the proceedings, accounts or transactions of the
local government or its committees; and

(b) al documents owned or held by the local government.
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Lossor destruction of records

467.(1) If a document owned or held by a local government is lost or
destroyed, the Governor in Council may make regulations for the purpose
of repairing the loss.

(2) A regulation may, for example, provide that a copy of the document
is effective for all purposes, including being admissible in evidence, as if it
werethe original.

I nspection of records by the public
468.(1) A copy of the minutes of each meeting of alocal government—

(@ must beavailablefor inspection at its public office within 10 days
after the end of the meeting; and

(b) when the minutes have been confirmed—must be available for
purchase at the public office.

(2) The price of acopy of confirmed minutes must not be more than—

(a) the cost to the local government of having the copy printed and
made available for purchase; and

(b) if the copy is supplied to a purchaser by post—the cost of
postage.

I nspection of records by members

469.(1) This section appliesto local government records, whether or not
they are open to inspection under section 468 (Inspection of records by the
public).

(2) A councillor of the local government may inspect, and make a copy
of or take an extract from, arecord about its operations or the operations of
any of its committees.

(3) A member of acommittee may inspect, and make a copy of, arecord
about the committee' s operations.

(4) This section is subject to section 1135 (Requests to employees for
help or advice).
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Duty to make records available

470. A person who has charge of a document owned or held by alocal
government must not obstruct or hinder the inspection or copying of the
document under section 468 (Inspection of records by the public) or
469 (Inspection of records by members).

Maximum penalty—10 penalty units.

Division 6—Miscellaneous

Correspondence with local gover nment

471.(1) All correspondence with a local government about matters
affecting it istaken to be addressed to the chief executive officer.

(2) The chief executive officer is responsible for taking the appropriate
action for the correspondence.

Delegation by local gover nment

472.(1) A local government may, by resolution, delegate its powers
under alocal government Act.

(2) The delegation may be made to—
(@ themayor; or
(b) astanding committee or joint standing committee; or

(c) the chairperson of a standing committee or joint standing
committee; or

(d) thechief executive officer.
(3) However, aloca government may not delegate a power if—

(@) the power is to take disciplinary action against an employee
appointed by it; or

(b) an Act providesthat the power must be exercised by resolution.

(4) All delegations made by a local government must be recorded in a
register of delegations kept by its chief executive officer.
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(5) All appointments by a local government of shareholder’s delegates
for its LGOCs under section 643 must be recorded in the register.

(6) The register must contain the particulars prescribed by regulation.
(7) Theregister is open to inspection.

(8) Subsections (1) to (4) do not apply to powers of alocal government
as ashareholder of an LGOC, under chapter 8, part 7.

(9) Subsections (4) to (7) apply to delegations by shareholder’ s del egates
under section 729 as if the shareholder’'s delegates were the local
government.

Preservation of proceedings

473. Proceedings of a local government or any of its committees or
actions of a person acting as a councillor or member of acommittee, are not
invalid merely because of—

(@ vacancies in the membership of the local government or
committee; or

(b) a defect or irregularity in the election or appointment of any
councillor or committee member; or

(c) the disgualification of a councillor or committee member from
acting as acouncillor or committee member.

PART 2—POLLS

Authority to conduct poll

474. A local government may conduct a poll of the electorsin its area or
apart of itsarea.

Subject matter of polls

475. A poll may be conducted on any local government issue of concern
to aloca government areaor part of alocal government area.
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Poll must be on Saturday
476. A poll must be conducted on a Saturday .

Electoral provisionsthat apply to a poll

477.(1) The provisions mentioned in subsection (2) apply (with any
necessary changes and any changes prescribed by regulation) to a poll as
if—

(@) if the poll is conducted on the day of triennial elections—the poll
were atriennia election; or

(b) if the poll is conducted on any other day—the poll were a
by-€election.

(2) Therelevant provisions are as follows—
e chapter 5 (Local government elections)
e parts 2 (Returning officers) and 3 (Votersrall)
e section 282 (Compulsory voting)
*  part 6 (Conduct of elections).

Casesfor and against question in poll

478.(1) In every poll, a statement of the case for, and a statement of the
case againgt, the question to be voted on in the poll is open to inspection.

(2) In every poll, the returning officer for the poll must ensure that the
statements of the cases for and against the question to be voted on are given
to each elector areasonable time before the day of the pall.

(3) A regulation may make provision about how the statements of the
cases for and against the question are to be prepared for the purposes of this
section.

Publication of poll result

479. As soon as practicable after the result of a poll is decided, the
returning officer for the poll must give public notice of the result, by
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advertisement in anewspaper circulating generally in the local government
area or part of the local government area.

Restrictions on conducting another poll on the same question

480.(1) If alocal government conducts a poll on aquestion in its area, it
must not conduct another poll on the same, or substantially the same,
question within 1 year of the poll.

(2) If alocal government conducts apoll in part of its area, subsection (1)
appliesfor that part.

(3) However, subsections (1) and (2) do not apply to a second poll held
on the day of—

(@) thenexttriennial eections; or

(b) if the second poll is conducted only in part of the loca
government’ s area—a by-€election for that part.

PART 3—CONTRACTSAND TENDERING

Division 1—Preliminary

Principles gover ning the making of contracts

481. In entering into contracts for the carrying out of work, or the supply
of goods or services, alocal government must have regard to the following
principles—

(8) open and effective competition;

(b) valuefor money;

(c) enhancement of the capabilities of local business and industry;
(d) environmenta protection;

(e) ethical behaviour and fair deding.
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Ways of entering into a contract
482. A loca government may make, vary or discharge a contract—
(8 under sedl; or

(b) by a delegate under section 483 (Entering into a contract under
delegation).

Entering into a contract under delegation

483.(1) A local government’s delegate may make, vary or discharge a
contract for the local government in the same way as if the contract were
made, varied or discharged by an individual.

(2) However, subsection (1) appliesonly if—

(@) the spending incurred for the local government because of the
making, variation or discharge of the contract—

(i) hasbeen provided for in an approved budget for the financial
year when the making, variation or discharge happens; or

(if) isincurred under section 522 (Spending of local government
pending adoption of budget) but iswithin the limits stated in
the resolution of the local government delegating the power
under which the contract is made, varied or discharged; or

(b) the contract has been entered into because of genuine emergency
or hardship.

(3) This section does not affect another law that requires—
(&) anapproval, consent or permission to be obtained; or

(b) a procedure to be complied with for the making, varying or
discharging of a contract.

Division 2—Purchasing

When tendersarerequired

484.(1) A local government must invite tenders before making a contract
for the carrying out of work, or the supply of goods or services, involving a
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cost of more than $100 000 or, if a greater amount is prescribed by
regulation, the greater amount.

(2) Theinvitation must—

(@) beby an advertisement in anewspaper circulating generally inthe
local government’s area; and

(b) alow at least 21 days from the day of the advertisement for the
submission of tenders.

(3) This section applies subject to the following sections—

*  section 486 (Exceptions to the requirement to seek tenders or
guotations)

*  section 489 (Short listing after calling for expressions of interest).

When quotationsarerequired

485.(1) A local government must invite written quotations before
making a contract for the carrying out of work, or the supply of goods or
services, involving a cost of between $10 000 and $100 000 or, if another
range of amounts is prescribed by regulation, the range of amounts.

(2) The invitation must be given to at least 3 persons who the local
government considers can meet its requirements at competitive prices.

(3) This section applies subject to section 486 (Exceptions to the
requirement to seek tenders or quotations).

Exceptionsto the requirement to seek tendersor quotations

486.(1) A local government may enter into a contract without complying
with section 484 (When tenders are required) or 485 (When quotations are
required) if—

(@) it resolves that it is satisfied that there is only 1 supplier
reasonably availabletoit; or

(b) it resolvesthat a genuine emergency exists; or
(c) it resolvesto obtain second-hand goods; or
(d) it resolvesto purchase goods at an auction; or
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(e) the contract is made under an exemption to open competition in
the Local Government Finance Standards; or

(f) thecontract is made with, or under an arrangement with or made
by—

(i) the State, agovernment entity, the Brisbane City Council or
another local government; or

(ii) another Australian government, an entity of another
Australian government or a local government of another
State or a Territory.

(2) A local government also may enter into a contract for the supply of
services without complying with section 484 or 485 if—

(&) the contract is made with a person on the panel mentioned in
section 487 (Panel of suitable providers); or

(b) itresolvesthat it issatisfied that the services to be supplied are of
such a specialised or confidential nature that it would be
impractical or disadvantageous to the local government to invite
tenders or quotations.

Panel of suitable providers

487.(1) A local government may compile a panel of the names of
persons suitably qualified to provide a service.

(2) A panel must be compiled by—

(&) inviting expressions of interest from persons to be included on
the panel in the way provided for inviting tenders under
section 484 (When tenders are required); and

(b) selecting persons on the basis of the principles mentioned in
section 481 (Principles governing the making of contracts).

Changestotenders
488.(1) This section appliesif—
(@ alocal government invites tenders for a contract; and
(b) theinvitation to tender statesthat thelocal government might later
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invite al tenderersto change their tenders.

(2) Before making a decision on the tenders, the local government may
invite al the persons who have submitted a tender to change their tender to
take account of achangein the tender specifications.

Short listing after calling for expressions of interest

489.(1) A local government may invite expressions of interest under this
section before inviting tenders if it resolves that it is satisfied that it would
bein the public interest.

(2) The local government must record its reasons for making the
resolution.

(3) Expressions of interest must be invited in the way provided for
inviting tenders under section 484 (When tenders are required).

(4) Thelocal government may prepare a short list from the persons who
responded to the invitation and invite tenders from the persons on the short
list.

(5) If alocal government makes a contract after inviting tenders under
subsection (4), section 484 does not apply to the contract.

Acceptance of tender or quotation

490.(1) If alocal government decides to accept a tender or quotation, it
must accept the tender or quotation most advantageousto it.

(2) In deciding the tender or quotation most advantageous to it, the local
government must have regard to the principles mentioned in section 481
(Principles governing the making of contracts).

(3) However, alocal government may decide not to accept any tender or
guotation availableto it.

Divison 3—Disposal of land or goods

When tendersor auctionsare required
491.(1) This section applies to—
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(@ land (including aninterest in land); or

(b) goods with an apparent value of $1 000 or, if agreater amount is
prescribed by regulation, the greater amount.

(2) A local government may dispose of the land or goods only—
(@) by auction; or

(b) after inviting tenders in the way mentioned in section 484(2)
(When tenders are required).

(3) If it invitestenders, sections 488 (Changes to tenders) and 490(1) and
(3) (Acceptance of tender or quotation) apply.

(4) This section is subject to section 492 (Exemptions).

Exemptions

492.(1) A local government may dispose of land (including an interest in
land) or goods without complying with section 491 (When tenders or
auctions are required) if—

(@ thedisposal isto—
(i) the State; or
(i) agovernment entity; or
(i) another local government; or
(iv) acommunity organisation; or

(v) another Australian government, an entity of another
Australian government or a local government of another
State or a Territory; or

(b) for land—the land would not be rateable land after the disposal; or

(c) theMinister exempts the local government from complying with
the section; or

(d) the land or goods were previously offered for sale under
section 491 and were not sold; or

(e) the disposal is declared by regulation to be a disposal to which
this division does not apply.
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(2) An exemption under subsection (1)(c) may be given subject to
conditions.

(3) If subsection (1)(d) applies, the land or goods must not be sold for
less than the highest bid or tender received.

(4) In this section—

“community organisation” means an entity that is a non-profit entity or
otherwise exists for a public purpose.

PART 4—ENTERPRISES

Division 1—Preliminary

Application to Brisbane City Council
493. This part appliesto Brishane City Council.

Mattersrelevant to good rule and gover nment

494.(1) A matter that, in a local government’s opinion, is directed to
benefiting, and can reasonably be expected to benefit, itsarea, or apart of its
areq, is taken to be conducive to the good rule and government of its
territoria unit.

(2) The mattersthat may be of benefit to alocal government areainclude,
for example—

(8 promoting or contributing to economic development of a part of
the area; and

(b) promoting or attracting commerce, industry or tourism in or to a
part of the area; and

(c) promoting or providing opportunities for employment in a part of
thearea; and

(d) promoting or helping the supply of servicesto a part of the area;
and
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(e) helping the finances of the area’ slocal government; and

(f) helping the exercise of the jurisdiction of local government in the
area.

Application of part

495.(1) This part does not apply to an enterprise (an “exempt
enterprise”’) declared by regulation to be an exempt enterprise.

(2) However, if the exempt enterprise is undertaken as a joint venture
with someone el sg, this part appliesto the enterprise unless—

(@) theloca government isauthorised to conduct the enterprise under
another Act; or

(b) thejoint venture iswith any of the following—
(i) the State
(ii) agovernment entity;
(iii) another local government;

(iv) another Australian government, an entity of another
Australian government or a local government of another
State or a Territory.

Division 2—Enterprise powers

Engagement in or help to enterprises

496.(1) A local government may engage in or help an enterprise if the
enterprise concernsameatter that, initsopinion, isdirected to benefiting, and
can reasonably be expected to benefit, its area or a part of itsarea.

(2) A local government may exercise a power under subsection (1) (the
“enterprise power”) either alone or with another entity.

(3) A local government may do all things necessary or convenient to be
done to exercise an enterprise power.
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Specific enterprise powers

497.(1) For the purpose of exercising an enterprise power, a local
government may—

(@ form or take part in forming—

(i) acompany limited by shares that are not listed on a stock
exchange (a“ permissible company”); or

(ii) apartnership; or
(iii) an association of persons; or

(b) be amember of a permissible company, acquire and dispose of
shares, debentures and securities of a permissible company and
take part in the management of a permissible company; or

(c) beamember of apartnership or other association of persons and
take part in the management of the business of a partnership or
association of persons; or

(d) commercialy exploit its property rights (whether tangible or
intangible).

(2) In subsection (1)—
“association of persons’ does not include a company.

Division 3—Safeguards

Requirementsfor exercise of enterprise powers

498.(1) A local government may exercise an enterprise power only by
resolution.

(2) Before exercising an enterprise power, a local government must
consult with, and have proper regard to the advice of, persons who, in its
opinion, possess relevant competence about—

(@) the end to which the exercise of the power is, or would be,
directed; and

(b) theways of achieving the end; and
(c) thelawfulness of the exercise of the power.
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Restrictions on exer cise of enterprise powers

499. In exercising, or before exercising, an enterprise power, a local
government must not—

(@) engagein or help enterprises in afinancia year to an extent that
requires the local government to commit in the year an amount
that is more than the amount calculated under section 500
(Establishing enterprise powers limits); or

(b) borrow or provide a guarantee for a borrowing; or

(c) form, take part in forming, be a member of, or take part in the
management of, a company other than a permissible company; or

(d) beamember of apartnership other than as alimited partner; or

(e) enter into an agreement or arrangement that does not restrict the
liability of the local government, as between the parties, to the
amount committed by the local government under the agreement
or arrangement.

Establishing enter prise power s limits

500.(1) The amount of commitment to enterprises in afinancial year to
which a local government is limited includes the value of all property
committed by the local government to any enterprise.

(2) A regulation may prescribe for the purposes of this part—
() the components of alocal government’s own source revenue; and

(b) the percentage of its own source revenue by reference to which
the maximum amount of commitment to enterprisesin afinancial
year to which a local government is limited by section 499(a)
(Restrictions on exercise of enterprise powers) is to be
established.

(3 If, in a financial year, a local government does not commit to
enterprises an amount provided for in its budget for the purpose, the
uncommitted amount may be carried forward to be committed to
enterprisesin alater financial year.

(4) However, if a maximum number of years for which loca
governments may cary forward uncommitted amounts under
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subsection (3) is prescribed by regulation, a local government must not
exercise the power under the subsection for a financial year beyond the
maximum number until the local government has lawfully applied the total
amount carried forward by it.

(5) An amount carried forward under subsection (3), an accumulation of
amounts carried forward under the subsection, or assets to the value of the
amount or accumulation, may be committed (in whole or part) to
enterprises by the local government in a financia year in addition to the
amount of commitment permitted to the local government in the year under
section 499(a).

(6) An amount carried forward under subsection (3) must be held in a
reserve established by the local government in its operating fund until it is
lawfully applied by it.

Register of enterprises

501.(1) A local government that exercises an enterprise power must keep
aregister that includes arecord of—

(@) each enterprise engaged in, or helped by, the local government;
and

(b) the identity of any entity with which the local government has
engaged in, or helped, an enterprise as ajoint venture; and

(c) particulars of the purpose to be achieved by the engagement or
help; and

(d) thevalue of property committed by the local government to each
enterprise engaged in, or helped by, the local government; and

(e) for each enterprise—the identity of the persons of relevant
competence with whom the local government has consulted in
exercising an enterprise power.

(2) Subsection (1)(d) is complied with if the value of property committed
to an enterprise is shown as the market value of the property when it is
committed.

(3) Theregister is open to inspection.
(4) A loca government must give to the chief executive of the



s501 296 s501
Local Government Act 1993

department and the auditor-general written notice of—

(@) the establishment of a register as soon as practicable after it is
established; and

(b) each entry in theregister as soon as practicable after it is made.

[ state of Queensland 1998
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LOCAL GOVERNMENT ACT 1993

[as amended by all amendments that commenced on or before 17 September 1998]

CHAPTER 7—FINANCIAL OPERATION AND
ACCOUNTABILITY OF LOCAL GOVERNMENTS

PART 1—LOCAL GOVERNMENT FINANCE
STANDARDS

| ssue of standards

502.(1) The Minister may make standards (the “Local Government
Finance Standards’) about—

(@) the policies and principles to be complied with in financia
management, including internal audit, by—

(i) local governments; or

(if) the trustees of a superannuation scheme (a “relevant
superannuation scheme’) established by a loca
government (whether alone or with other local
governments); and

(b) the content of financia statements and annual reports by—
(i) local governments; or
(if) thetrustees of arelevant superannuation scheme; and

(c) any matter that is required or permitted to be prescribed by
standard; and

(d) requirements for full cost pricing and their application to
significant business activities of local governments under
chapter 8, part 5;135 and

135 Chapter 8, part 5 (Full cost pricing for significant business activities)
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(e) commercidisation and its application to local governments
commercial business units under chapter 8, part 6; and

(f) corporatisation and its application to corporatised corporations of
local governments under chapter 8, part 7;136 and

() a code of competitive conduct for application of competitive
neutrality principlesto local governments' business activitiesand
roads business activities under chapter 9; and

(h) facilitating the implementation of chapter 10137 including—

(i) charging arrangements for, and bases of operation of,
relevant business activities providing water and sewerage
services, and

(if) providing how the following are to be applied—

(A) consumption as the basis for utility charges for water
services;

(B) full cost recovery for water and sewerage services,

(C) identification and disclosure of cross-subsidies between
classes of consumers and community service
obligations in the provision of water and sewerage
services,

(D) disclosure of the classes of consumers who are
provided with water or sewerage services at an amount
below full cost and the amount.

(2) Before making a standard, the Minister must consult with the
auditor-general about the standard.

(3) The standards may include practice statements if the Minister
considers a uniform standard of practice or procedure is necessary or
desirable.

(4) In preparing standards, the Minister must have regard to relevant
standards made by appropriate professional bodies.

(5) A standard made under subsection (1) is subordinate legidlation.

136 Chapter 8, part 7 (Local government owned corporations)
137 Chapter 10 (Reform of certain water and sewerage services)
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Standards must be complied with

503. Every local government, and the trustees of every relevant
superannuation scheme and significant business entity (including a
corporatised corporation), must comply with the Local Government
Finance Standards.

PART 2—CORPORATE AND OPERATIONAL PLANS

Preparation and adoption of corporate plan

504.(1) A local government must, from time to time, prepare and, by
resolution, adopt a corporate plan.

(2) The local government must ensure each corporate plan is prepared
and adopted in enough time, before the start of the first financial year
covered by the plan, to alow preparation and adoption of a budget for the
financial year consistent with the plan.

Period of corporate plan

505.(1) A corporate plan of alocal government continuesin force for the
period specified in the plan or until the earlier adoption by the loca
government of a new corporate plan.

(2) The specified period for a corporate plan must be at least 3 years.

Amendment of corporate plan

506. A local government may, by resolution, amend its corporate plan at
any time.

Requirements of corporate plans
507. A corporate plan or amendment of a corporate plan—
(@ must comply with the Local Government Finance Standards; and
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(b) must be open to inspection for 30 days at least before the local
government adopts the plan or amendment.

Preparation and adoption of operational plan

508.(1) A local government must, for each financial year, prepare and,
by resolution, adopt an operationa plan.

(2) The local government must ensure each operational plan is prepared
and adopted in enough time, before the start of the financial year for which
itisprepared, to allow preparation and adoption of abudget for the financial
year consistent with the plan.

(3) When the plan is adopted by a local government, it becomes its
operationa plan for the financia year for which it is prepared.

Amendment of operational plan

509. A loca government may, by resolution, amend an operational plan
at any time before the end of the financial year for which it is prepared.

Requirements of operational plan

510. A loca government’s operational plan or an amendment of its
operational plan must comply with the Local Government Finance
Standards and its corporate plan.

Compliance with corporate and operational plans

511. A loca government’'s exercise of the jurisdiction of local
government must be consistent with its corporate plan and operationa plan.

Evaluation of activities

512.(1) A local government must make assessments of its progress
towards implementing its corporate and operational plans.

(2) The chief executive officer must present a written report on the
assessments to ameeting of thelocal government at regular intervals, of not
more than 3 months, decided by it.
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Copiesof plansto be available for inspection and purchase

513.(1) A local government must have its corporate and operational
plans printed and a reasonable number of copies of the plans made.

(2) The local government must—
(@) keep the plans open for inspection; and

(b) make copies available for purchase at its public office at a price
not more than the cost to the local government of producing the
copy and, if acopy is supplied to a purchaser by post, the cost of

postage.

PART 3—FUNDS AND ACCOUNTING PROCEDURES

Funds
514. A local government must establish and keep—
(8 an operating fund; and
(b) atrust fund.

Reserves

515.(1) A local government may establish specific reserves within its
operating fund.

(2) It must keep separate accounting records for each reserve.

(3) Amounts held in areserve that are no longer required may be applied
for any purpose.

Trust fund
516.(1) A local government must credit to its trust fund—
(8 anamount paid to the local government—

(i) by way of deposit; or
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(it) intrust for aperson; and
(b) an amount required by an Act to be paid to the trust fund.
(2) An amount credited to the trust fund must be applied—

(@ in payment to or for the person entitled to the amount according
to law; or

(b) asrequired by the Act under which the amount was paid to the
trust fund.

(3) An amount credited to the trust fund may, with the Minister’s earlier
agreement, be transferred to the operating fund if the purpose for which the
amount was credited has ceased to exist.

(4) A local government must keep a separate account for its trust fund.

Compliance with sound accounting principles and procedures

517.(1) Payment to, and withdrawal from, funds kept by a loca
government must be consistent with sound accounting principles and
procedures.

(2) A local government must establish and comply with—
(@) systemsfor managing its finances; and

(b) proceduresfor recording and reporting its financial operations and
position.

(3 The systems and procedures must comply with the Local
Government Finance Standards.

PART 4—BUDGET

Adoption of budget

518.(1) A local government must adopt a budget for each financial year
for its operating fund.

(2) The budget must be adopted—
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(@) after 31 May before the financial year; and
(b) before—
(i) 1 September inthefinancial year; or
(ii) alater date fixed by the Minister.

Requirements of budgets

519.(1) The adoption of a budget, or an amendment, that does not
comply with this section is void.

(2) Each budget of alocal government—

(@ must be developed consistently with its corporate plan and
operational plan; and

(b) must be clearly linked with the matters specified in the plans; and
(c) must comply with the Local Government Finance Standards.

(3) A local government may amend its budget for afinancial year at any
time before the year ends.

(4) A local government may incur, for a purpose of genuine emergency
or hardship, spending that is not authorised by its budget.

Content of operating fund budgets

520.(1) A local government’s budget developed for its operating fund
must specify the following matters for the financial year—

(a) itsestimated costsin total, and for each of its significant activities;

(b) the sources of funds necessary for spending provided for in the
budget;

(c) thelocal government’srevenue policy.

(2) The budget also must specify the matters mentioned in
subsection (1), in genera terms, for the next 2 financial years.

() The budget must be the basis on which rates are to be made and
levied by the local government for the financial year.

(4) For subsection (1)(a), the following are included as significant
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activities of the local government—

(@ theloca government’s significant business activities carried on,
under chapter 8, part 5, on afull cost pricing basis;

(b) theactivitiesof thelocal government’s commercial business units
under chapter 8, part 6;

(c) the local government’s significant business activities to which
chapter 10 applies.

Financial information to be presented to budget meeting

521.(1) The chief executive officer of alocal government must present to
its budget meeting for a financial year a document about the financial
operations and financia position of the local government for the previous
financial year.

(2) If the budget meeting for afinancial year is held in June, a document
presented to the meeting under subsection (1)—

(8 must relate to the financial operations of thelocal government for
the financial year in which the meeting is held to the latest day to
which the document can reasonably be compiled; and

(b) must contain an estimate of the financial operations of the local
government from that day to the end of the financial year in
which the meeting is held.

(3) The document must comply with the Local Government Finance
Standards.

Spending of local gover nment pending adoption of budget

522. A local government may, in afinancia year, incur spending before
adoption of its budget for the year, but the spending must be provided for in
the appropriate budget for the year.

Councillors' liability for disbursements
523.(1) This section appliesif—
(@) aloca government makes adisbursement in afinancia year from
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an operating fund; and

(b) thedisbursement isnot provided for in the budget adopted for the
fund for the year.

(2) The councillors who knowingly agreed to the disbursement are
jointly and severally liable to repay to the local government—

(@ theamount of the disbursement; and

(b) interest on the amount, calculated from the day of the
disbursement to the day of repayment, at the rate at which interest
accrues on overdue rates.

(3) However, subsection (2) does not apply if the disbursement was
made for a purpose of genuine emergency or hardship.

(4) An amount for which councillors are jointly and severaly liable
under subsection (2) may be recovered, as a debt payable to the local
government, by—

(@) theloca government; or
(b) aperson appointed by the Minister for the purpose; or
(c) an €elector or ratepayer.

(5) An amount recovered by a person mentioned in subsection (4)(b) or
(c) must be immediately paid to the local government.

Budgetsto be available for ingpection and purchase

524.(1) A loca government must have its budget printed and a
reasonable number of copies of the budget made.

(2) Thelocal government must—
() keep the budget open for inspection; and

(b) make copies available for purchase at its public office at a price
not more than the cost to the local government of producing the
copy and, if acopy is supplied to a purchaser by post, the cost of

postage.



s525 352 s 526
Local Government Act 1993

PART 5—BORROWING AND INVESTMENT

L ocal governments ar e statutory bodies

525.(1) Under the Satutory Bodies Financial Arrangements Act 1982, a
local government is a statutory body.

(2) The Satutory Bodies Financial Arrangements Act 1982, part 2B sets
out the way in which the powers under this Act of alocal government are
affected by the Statutory Bodies Financial Arrangements Act 1982.

Councillors’ liability for unauthorised borrowings
526.(1) If alocal government borrows money—

(a8 without authority conferred under the Statutory Bodies Financial
Arrangements Act 1982, or

(b) for apurposethat isnot aproper exercise of itsjurisdiction; or
(c) incontravention of thisAct;

the councillors who knowingly agreed to the borrowing are jointly and
severdly liableto pay to thelocal government the amount borrowed and all
interest, and other penalties incurred by the local government, for the
borrowing.

(2) An amount for which councillors are jointly and severally liable
under subsection (1) may be recovered, as a debt to the local government
by—

(@) theloca government; or
(b) aperson appointed by the Minister for the purpose; or
(c) anéelector or ratepayer.

(3) An amount recovered by a person mentioned in subsection (2)(b) or
(c) must be immediately paid to the local government.

(4) This section must be given effect despite—

() theissue of a security for the borrowing by alocal government;
and

(b) the Satutory Bodies Financial Arrangements Act 1982.
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PART 6—ACCOUNTS

Accounting recordsto be kept

527.(1) A local government must keep accounting records that present
fairly itsfinancial operationsfor afinancial year and give acomparison with
its budget for the year.

(2) The accounting records must be kept in away that complies with the
Local Government Finance Standards.

Statements of account to be presented to local gover nment

528.(1) The chief executive officer of alocal government must present
statements of its accounts to the local government.

(2) The statements must be presented—

(@) if the local government holds its ordinary meetings monthly or
less frequently—to each meeting; or

(b) if the local government holds its ordinary meetings more
frequently—to a meeting in each month.

(3) Statements presented to a meeting must be for the period of the
financial year up to a day as near as practicable to the end of the previous
month.

(4) A statement must be consistent with the Local Government Finance
Standards.

Statements of accounts open to inspection

529. The statements presented under section 528 (Statements of account
to be presented to local government) are open to inspection.
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PART 7/—AUDIT

General reporting provisions

530.(1) The auditor-general may prepare areport on any audit performed
by the auditor-general for the purposes of this Act.

(2) A copy of the report must be given to—
(@ theMinigter; and

(b) the mayor and chief executive officer of the relevant loca
government.

(3) If the report is on an audit of the accounts of a scheme for
superannuation benefits under section 238 (Superannuation benefits for
councillors), acopy of the report also must be given to—

(@) thetrustees of the scheme; and
(b) the mayor of the local government.

(4) The mayor must table a copy of any report at the next ordinary
meeting of the local government.

PART 8—ANNUAL REPORT

Annual report to be prepared and adopted
531.(1) A local government must prepare an annua report for each
financia year.

(2) The report must be presented to the local government for adoption,
and must be adopted by it before 30 November in the year after the end of
the financia year to which the report relates.

(3) However, the Minister may allow a longer period for a local
government to comply with subsection (2).
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Content of report about financial position of local gover nment
532. An annua report must contain—

(@ the financial statements for the year as certified by the
auditor-general; and

(b) theauditor-general’s certificate on the financial statements.

Content of report about implementing cor por ate and oper ational
plans

533. A loca government's annual report also must contain an
assessment of its performance in implementing its corporate and
operationa plans.

Content of report about other issues of public interest
534. In addition, alocal government’s annual report must contain—
() detailsof itsrevenue policy for the financial year; and

(b) alist of al action taken under section 488(2) (Changesto tenders)
during the year; and

(c) alistof al resolutions made during the year under section 489(1)
(Short listing after calling for expressions of interest); and

(d) alist of the registers kept by it and open to inspection; and

(e) its policy on rebates and concessions for rates levied, and
particulars of al the rebates and concessions allowed; and

(f) acopy of any resolution made during the year authorising the
payment or provision of remuneration to councillors or members
of committees of the local government; and

(9) particulars of—

(i) the total remuneration paid or provided by it to each of its
councillors during the year; and

(if) thetotal superannuation contributions paid by it for each of
its councillors during the year; and

(h) detalls of the number of meetings attended by each councillor
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during the year; and

(i) astatement of its activities during the year to implement its plan
for equal opportunity in employment; and

(1) particulars of other issues relevant to making an informed
assessment of its operations and performance in the financial
year; and

(K) particulars of issues required by the Local Government Finance
Standards; and

(I) names of shareholder’s delegates of the local government for its
LGOCsfor the year under section 643; and

(m) particulars required to be included under section 847.

Copiesof report to be available for inspection and purchase

535.(1) A local government must have the annual report adopted by it
printed and a reasonable number of copies of the report made.

(2) Thelocal government must—
(&) keep the report open to ingpection; and

(b) make copies available for purchase at its public office at a price
not more than the cost to the local government of producing the
copy and, if acopy is supplied to a purchaser by post, the cost of

postage.

PART 9—DUTIES ABOUT PROPERTY STOLEN OR
UNACCOUNTED FOR

Report of missing property

536.(1) If a local government becomes aware that property of, or
received by, it may have been stolen, the local government must
immediately give written notice to—

(&) the police officer in charge of the police station at, or nearest to,
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the place where the property is suspected to have been stolen; and
(b) theauditor-general.

(2) If alocal government becomes aware that property of, or received by
it, ismissing, but the property is not suspected to have been stolen, the local
government must immediately give written notice to the auditor-general.

(3) Subsection (2) applies only to property that has a total value of at
least—

(@ $1000; or

(b) if a greater amount is prescribed by regulation—the greater
amount.

L ocal Government to take part in prosecution
537.(1) A local government must not—

() obstruct, attempt to obstruct or fail to take part in a prosecution
for an offence committed in relation to property mentioned in
section 536 (Report of missing property); or

(b) deliberately withhold evidence relevant to the prosecution.
(2) The local government must not promise—

() todo anything prohibited under subsection (1); or

(b) to secure discontinuance of the prosecution.

PART 10—JOINT LOCAL GOVERNMENTS

Contribution by component local gover nments

538. Each component local government of ajoint local government must
pay to the operating fund of the joint local government the proportion
prescribed by regulation of the amount required in each financia year for
the operations of the joint local government.
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Notice for contribution tojoint local gover nment

539.(1) To inform a component local government of the amount required
to be paid by it in afinancia year, a joint local government may issue a
contribution notice.

(2) The contribution notice must—

(@) be signed by the president or deputy president, and bear the
common seal of the joint local government; and

(b) specify the amount of contribution payable by the component
local government; and

(c) require the component local government to pay the specified
amount on or before a specified day (not earlier than 30 days after
the notice is given to the component local government).

Results of failureto pay contribution

540.(1) If a component local government liable to pay an amount
specified by a contribution notice fails to pay the amount to the joint local
government by the specified day or within a longer period allowed by the
joint local government—

(@) the unpaid amount bears interest at the rate decided by the joint
local government; and

(b) thejoint local government may recover the unpaid amount (and
interest).

(2) Therate of interest must not be more than—
(@) therate prescribed by regulation; or
(b) if norateis prescribed—15% ayear.

Adoption of a budget by joint local government for part of a year

541.(1) This section applies to a joint local government if a regulation
specifies that itsfirst budget must be for a specified part of afinancia year.

(2) Section 518 (Adoption of budget) applies to the joint local
government’s first budget as if a reference to ‘financial year’ were a
reference to the specified part of the financial year.
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Disbursement of surplusin operating fund of joint local gover nment

542.(1) If at the end of afinancial year thereisasurplusin the operating
fund of a joint loca government, the surplus may be disbursed to any
purpose within the jurisdiction of local government approved by all the
component local governments.

(2) Despite section 523 (Councillors liability for disbursements), a
purpose to which the surplus is disbursed need not be a purpose within the
jurisdiction of the joint local government.

CHAPTER 8—NATIONAL COMPETITION
REFORM OF SIGNIFICANT BUSINESS
ACTIVITIES

PART 1—OBJECT AND APPLICATION

Object

543. The object of this chapter is to provide ways to facilitate the
implementation of the National Competition Policy Inter-Governmental
Agreements to the extent that the agreements are intended to be applied to
significant business activities of local governments.

Application to Brisbane City Council
544. This chapter applies to the Brisbane City Council.

PART 2—DEFINITIONS

Definitionsfor ch 8
545. In this chapter—
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“business activity”, of alocal government, means an activity of the local
government trading in goods and services to clients, including, for
example, providing cleansing services, water and sewerage Services,
off-street parking and cultural, sporting and recreational facilities, but
does not include the construction or maintenance of roads or
State-controlled roads or library services.

“Commonwealth tax” means tax imposed under a Commonwealth Act.

“Competition Principles Agreement” means the Competition Principles
Agreement made on 11 April 1995 between the Commonwealth, the
State of New South Wales, the State of Victoria, the State of
Queendand, the State of Western Australia, the State of South
Australia, the State of Tasmania, the Australian Capital Territory and
the Northern Territory, asin force for the time being.

“Conduct Code Agreement” means the Conduct Code Agreement made
on 11 April 1995 between the Commonweslth, the State of New
South Wales, the State of Victoria, the State of Queendand, the State
of Western Australia, the State of South Australia, the State of
Tasmania, the Australian Capital Territory and the Northern Territory
of Australia, asin force for the time being.

“government tax” means tax imposed under a Commonwealth Act, or a
State Act, including this Act.

“Implementation Agreement” means the Agreement to Implement
National Competition Policy and Related Reforms made on 11 Apiril
1995 between the Commonwealth, the State of New South Wales, the
State of Victoria, the State of Queendand, the State of Western
Australia, the State of South Australia, the State of Tasmania, the
Australian Capital Territory and the Northern Territory of Australia, as
in force for the time being.

“National Competition Policy Inter-Governmental Agreements’
means the Conduct Code Agreement, the Competition Principles
Agreement and the Implementation Agreement.

“new type 1 business activity” means a business activity of a local
government identified by it as a new type 1 business activity under
section 547.

“new type 1 or 2 business activity” means a new type 1 business activity
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or anew type 2 business activity.

“new type 2 business activity” means a business activity of a loca
government identified by it as a new type 2 business activity under
section 547.

“public benefit assessment” means an assessment of a significant
business activity of alocal government under this chapter.

“public benefit assessment report” means the report, including
recommendations, on a public benefit assessment.

“significant business activity”, of alocal government, means—
(8) atypelor 2 businessactivity; or
(b) anew type 1 or 2 business activity;
and includes a part of the activity.

“significant business entity” means an entity established by resolution of
aloca government under part 7, and includes a significant business
entity after it becomes a corporatised corporation.

“Statetax” meanstax imposed under an Act, including this Act.
“tax” includes any charge, duty, fee, levy and rate.

“threshold amount”, for identifying a new type 1 or 2 business activity,
See section 546.

“type 1 business activity” means the provision of the following—
(@) for Brisbane City Council—
e public transport services
e cleansing services
*  water and sewerage services,
(b) for Gold Coast City Council—
*  cleansing services
*  water and sewerage services,
(c) for Ipswich City Council—
e water and sewerage services,
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(d)

(€)

for Logan City Council—
e water and sewerage services,
for Townsville City Council—

e water and sewerage services.

“type 1 or 2 business activity” means atype 1 business activity or atype
2 business activity.

“type 2 business activity” means the provision of the following—

(@

(b)

(©

(d)

(€)

(f)

(9)

(h)

(i)

1)

for Caboolture Shire Council—

e water and sewerage services,
for Cairns City Council—

e cleansing services

*  water and sewerage services,
for Caloundra City Council—

e water and sewerage Services,
for Hervey Bay City Council—

e water and sewerage services,
for Ipswich City Council—

*  cleansing services,

for Logan City Council—

e cleansing services,

for Mackay City Council—

e water and sewerage services,
for Maroochy Shire Council—

* cleansing services

e water and sewerage services,
for Noosa Shire Council—

*  water and sewerage services,
for Pine Rivers Shire Council—
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e water and sewerage services,
(k) for Redland Shire Council—

*  water and sewerage services,
() for Rockhampton City Council—

e water and sewerage services,
(m) for Thuringowa City Council—

e water and sewerage services,
(n) for Toowoomba City Council—

e water and sewerage services,
(o) for Townsville City Council—

e cleansing services.

PART 3—IDENTIFICATION OF NEW TYPE 1 AND 2
BUSINESSACTIVITIES

Minister to decide threshold amountsfor identifying new type 1 or 2
business activities

546.(1) Before the end of each financial year, the Minister must decide
for the financial year amounts (the “threshold amounts’) for identifying a
business activity that should be anew type 1 or 2 business activity.

(2) The Minister may decide threshold amounts only after consultation
with the Local Government Association.

(3) For identifying an activity that should be a new type 1 business
activity, a threshold amount is an amount of expenditure the Minister
considers is the equivalent (at 30 June in the financial year in which the
amount is decided after adjustment for actual or estimated cost of living
movements and changes to applicable accounting systems) of current
expenditure of—

(@ for water and sewerage combined activities—$25 million at
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30 June 1993; or
(b) for other activities—$15 million at 30 June 1993.

(4) For identifying an activity that should be a new type 2 business
activity, a threshold amount is an amount of expenditure the Minister
considers is the equivalent (at 30 June in the financial year in which the
amount is decided after adjustment for actual or estimated cost of living
movements and changes to applicable accounting systems) of current
expenditure of—

(@ for water and sewerage combined activities—$7.5 million at
30 June 1993; or

(b) for other activities—3$5 million at 30 June 1993.

(5) The Minister must in the financial year in which threshold amounts
are decided publish the threshold amounts by gazette notice.

Annual review of business activities

547.(1) As soon as practicable after its budget meeting for a financial
year (the“relevantyear”), alocal government must, for the financial year,
identify its business activities that—

(8) arenew type 1l or 2 business activities; and

(b) have not previously been identified as being significant business
activities.

(2) For subsection (1), a business activity is a new type 1 or 2 business
activity of alocal government, if, based on financial information presented
to the local government’ s budget meeting for the relevant year, the activity
had expenditure for the preceding financial year greater than the threshold
amount decided for the activity in that preceding financia year.

(3 A notice under section 546(5) may state matters in financial
information presented to the budget meeting for a financial year, the local
government must, or must not, consider in deciding if an activity should be
anew type 1 or 2 business activity for the following financia year.

Noticeto Minister of new type 1 or 2 business activities
548. As soon as practicable after deciding a business activity is a new
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type 1 or 2 business activity, alocal government must give written notice to
the Minister.

PART 4—PUBLIC BENEFIT ASSESSMENT OF
SIGNIFICANT BUSINESSACTIVITIES

Division 1—Subject matter of public benefit assessments

Mattersto be addressed by public benefit assessment for type 1 or
new type 1 business activity

549.(1) A public benefit assessment for atype 1 or new type 1 business
activity must consider how the activity should be carried on by—

() reviewing the appropriateness of each of the following reforms
for the activity—

(i) corporatisation of the activity;
(i) commercidisation of the activity;
(iii) full cost pricing for the activity; and

(b) concluding whether or not and, if so, to what extent, the benefits
that would be realised from implementation of the reforms
mentioned in paragraph (a) would outweigh the costs.

(2) An assessment may, and it is declared aways could, consider—
(@) different reformsfor separate parts of the activity; and
(b) sequentia reforms for the whole or part of the activity.

Example for subsection (2)—

An assessment may consider whether the whole or part of an activity should be
reformed and, in recommending reform of part of the activity, the public benefit
assessment report could recommend that for the part—

(a) full cost pricing be implemented by 1 July 1999; and
(b) commercialisation be implemented by 1 July 2000; and
(c) theactivity be corporatised by 1 July 2002.
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M attersto be addressed by public benefit assessment for type 2 or
new type 2 business activity

550.(1) A public benefit assessment for atype 2 or new type 2 business
activity must consider how the activity should be carried on by—

(@) reviewing the appropriateness of each of the following reforms
for the activity—

(i) commercidisation of the activity;
(it) full cost pricing for the activity;

(iti) if the local government decides, by resolution, it is
appropriate for consi deration—corporatisation of the activity;
and

(b) concluding whether or not and, if so, to what extent, the benefits
that would be realised from implementation of the reforms
mentioned in paragraph (a) would outweigh the costs.

(2) An assessment may, and it is declared aways could, consider—
(@) different reformsfor separate parts of the activity; and
(b) sequentia reforms for the whole or part of the activity.
Example for subsection (2)—

An assessment may consider whether the whole or part of an activity should be
reformed and, in recommending reform of part of the activity, the public benefit
assessment report could recommend that for the part—

(a) full cost pricing be implemented by 1 July 1999; and
(b) commercialisation be implemented by 1 July 2000; and
(c) theactivity be corporatised by 1 July 2002.

What is cor poratisation

551.(1) For a public benefit assessment, corporatisation of a significant
business activity of alocal government involves—

(a) the establishment of alegal entity for the activity separate from,
but owned by, the local government and supported by a full
corporate governance structure, including a board of directors;
and
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(b) the entity providing goods and services on a commercial basis,
and

(c) the entity receiving subsidies to provide goods and services, as
community service obligations, that it would not otherwise be in
the commercial interests of the entity to provide.

(2) Implications of corporatisation include—
(@) thequestion of—

(i) payment of government taxes or retention by the local
government of amounts equivalent to taxes or rates; and

(ii) retention by the local government of amounts equivalent to
debt guarantee fees for State guarantees; and

(b) compliance with Commonwealth, State and local government
requirements that apply only if the activity is carried on by a
private sector business, such as those relating to the protection of
the environment and planning and approval processes.

(3) If, before corporatisation of a significant business activity by alocal
government, the local government is not liable to pay a State tax that would
be payableif the activity were corporatised, an amount equivalent to the tax
isto be payable by the entity to thelocal government in place of payment of
the tax to the State.

(4) Part 7 applies to the implementation of corporatisation for a
significant business activity of alocal government.

What is commer cialisation

552.(1) For a public benefit assessment, commerciaisation of a
significant business activity of alocal government involves—

(@) the activity being carried on by a business unit of the local
government that is not a legal entity separate from the local
government; and

(b) the unit providing goods and services on acommercia basis, and

(c) the unit receiving subsidies to provide goods and services, as
community service obligations, that it would not otherwise be in
the commercial interests of the unit to provide.
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(2) Implications of commercialisation include—
(@) thequestion of retention by the local government of—

(i) amounts equivalent to government taxes that are not
otherwise payable to the Commonwealth, State or local
government; and

(i) amounts equivalent to debt guarantee fees for State
guarantees; and

(b) compliance with Commonwealth, State and local government
requirements that apply only if the activity is carried on by a
private sector business, such as those relating to the protection of
the environment and planning and approval processes.

(3) Part 6 applies to the commerciaisation of a significant business
activity of alocal government.

What isfull cost pricing

553.(1) For apublic benefit assessment, full cost pricing for asignificant
business activity means prices are charged for goods and services taking
into account the full cost of providing the goods or services including
estimates of the amounts mentioned in section 552(2)(a).138

(2) Part 5 applies to the application of full cost pricing for a significant
business activity of alocal government.

Division 2—Content of public benefit assessment report

Mattersto be addressed in public benefit assessment reports
554.(1) A public benefit assessment report must include—

(d) a statement on whether or not and, if so, to what extent, the
benefits that would be realised from implementation of any of the
reforms considered under section 549 or 550 would outweigh the
costs; and

138 Section 552 (What is commercialisation)



s 555 369 s 555
Local Government Act 1993

(b) details of those costs and benefits; and

(c) a recommendation on whether any of the reforms should be
implemented for the significant business activity; and

(d) if reform is recommended—
(i) astatement of which reform should be implemented; and
(if) atimetable for itsimplementation.
(2) A report may, and it is declared always could, recommend—
(@) different reformsfor separate parts of the activity; and
(b) sequentia reformsfor the whole or part of the activity.
Example for subsection (2)—

An assessment may consider whether the whole or part of an activity should be
reformed and, in recommending reform of part of the activity, the public benefit
assessment report could recommend that for the part—

(a) full cost pricing be implemented by 1 July 1999; and
(b) commercialisation be implemented by 1 July 2000; and
(c) theactivity be corporatised by 1 July 2002.

Division 3—Local government to undertake assessments

Public benefit assessmentsto be undertaken

555.(1) A local government must ensure that a public benefit assessment
is undertaken and a public benefit assessment report prepared for each of its
significant business activities.

(2) A local government may, by resolution, decide a public benefit
assessment is to be carried out and a public benefit assessment report be
prepared for any of its activitiesthat are not significant business activities.

(3) If alocal government acts under subsection (2), this chapter, (other
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than sections 556, 558(1) and 564(3)139), applies, with all necessary
changes, to the activity asif it were atype 2 business activity.

Fresh public benefit assessment if reforms not implemented within
3years
556.(1) This section appliesif—
(@ a public benefit assessment report on a significant business

activity of a loca government recommends reforms under this
part; and

(b) theloca government resolves not to implement any reforms.

(2) The local government must ensure a fresh public benefit assessment
Is carried out and a fresh public benefit assessment report prepared for the
activity within 3 years after the end of the financial year in which the report
was first presented to the local government.

L ocal gover nment to resolve on assessment and report process
557.(1) Thelocal government must, by resolution, decide—
(@ how the public benefit assessment isto be conducted; and

(b) the matters the public benefit assessment report must deal with;
and

(c) whenthereport isto be presented to the local government.
Example for paragraph (a)—

The local government may decide the public benefit assessment is to be
undertaken by the local government or by external consultants or in cooperation with
other local governments undertaking public benefit assessments of similar significant
business activities.

(2) The resolution must provide for a consultation process and state how
the processisto be used in the assessment.

139 Sections 556 (Fresh public benefit assessment if reforms not implemented within
3 years), 558 (Timing for assessments and reports) and 564 (Timetable for
implementation of reforms)
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Example for subsection (2)—
A local government may resolve that the consultation process must include—

(a) giving notice of the assessment and inviting submissions about the
assessment; and

(b) aperiod for submissions to be received; and
(c) direct consultation with interested parties; and
(d) consideration of the submissions received about the assessment; and

(e) publication of a draft public benefit assessment report for public comment
before the report is finalised.

(3) The resolution is subject to section 554 and a regulation under
section 559.

Timing for assessments and reports
558.(1) The public benefit assessment report must be completed—
(@) for atypelor 2 business activity—
(i) before 30 June 1997; or
(i) aday (not later than 30 September 1997) approved by the
Minister; or
(b) for anew type 1 business activity—

(i) beforethe end of the financial year for which the activity is
first identified by the local government as a new type 1
business activity; or

(i) aday (not later than 3 months after the end of the financia
year) approved by the Minister; or

(c) for anew type 2 business activity—

(i) before the end of the financial year for which the activity is
first identified by the local government as a new type 2

business activity; or

(i) aday (not later than 3 months after the end of the financia
year) approved by the Minister.

(2) The report must be presented to a meeting of the local government as
soon as practicable after the report is completed.



s 559 372 s561
Local Government Act 1993

Regulation about public benefit assessment and public benefit
assessment reports

559. A regulation may prescribe requirements for public benefit
assessments and public benefit assessment reports.

Division 4—Action to be taken on public benefit assessment reports

Object of division

560. The object of this division is to require local governments to
consider public benefit assessment reports and to decide whether or not to
implement reforms of their significant business activities and, if reforms are
to be implemented, timetables for implementation of the reforms.

L ocal gover nment to give public notice of public benefit assessment
report

561.(1) A local government must give public notice of the public benefit
assessment report for each of its significant business activities.

(2) The notice must be given by—

(@) publishing the notice, as soon as practicable after the report has
been presented to a meeting of the loca government under
section 558(2), once in a newspaper circulating generally in the
local government’ s area; and

(b) putting a copy of the notice on display in a conspicuous placein
the local government’s public office on the day on which the
notice is published under paragraph (a); and

(c) keeping the copy of the notice on display until the local
government resolves under section 563 whether any of the
reforms considered under section 549 or 550140 should be
implemented for the significant business activity.

140 Section 549 (Matters to be addressed by public benefit assessment for type 1 or
new type 1 business activity) or 550 (Matters to be addressed by public benefit
assessment for type 2 or new type 2 business activity)
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(3) The notice must state the following—
(@) thename of theloca government;
(b) thereport has been presented to the local government;
(c) asummary of the report’s recommendations;

(d) the day, under section 563, on or before which the local
government is required to decide whether to implement any of the
reforms mentioned in the report;

(e) thereport isopen to inspection.

Public access to public benefit assessment reports

562. From the day the public benefit assessment report for a significant
business activity is presented to a meeting of a local government until the
local government decides under section 563 whether to implement any of
the reforms—

(@) acopy of the report must be open to inspection; and

(b) copies of the report must be available for purchase at the local
government’s public office at the price stated in the notice about
the report.

L ocal gover nment to resolve whether to implement reforms

563.(1) As soon as practicable, and not later than 3 months after a public
benefit assessment report for a significant business activity has been first
presented to a meeting of alocal government, the local government must
resolve whether any of the reforms considered under section 549 or 550141
should be implemented for the whole or part of the activity.

(2) A resolution not to implement a reform recommended in the report
must include a statement of the reasons for not implementing the reform.

141 Section 549 (Matters to be addressed by public benefit assessment for type 1 or
new type 1 business activity) or 550 (Matters to be addressed by public benefit
assessment for type 2 or new type 2 business activity)



s 564 374 s 566
Local Government Act 1993

Timetable for implementation of reforms

564.(1) This section applies if a local government resolves under
section 563 to implement areform of a significant business activity.

(2) Theloca government must also, by the resolution, decide atimetable
for implementation of the reform under subsection (3).

(3) Thereform of the activity must be implemented on or before—
(@ foratypelor 2 businessactivity—1 July 1998; or

(b) for anew type 1 or 2 business activity—the start of the second
financial year after the financial year for which the activity was
identified as being a new type 1 or 2 business activity.

(4) For aparticular significant business activity, the Minister may extend
the time for its implementation subject to the terms the Minister considers
appropriate.

(5) If the Minister extends the time for implementation, the local
government may, by resolution, amend the timetable for implementation in
accordance with the extension.

(6) Subsection (7) applies if, under section 563, a local government
resolves to implement a series of reforms for the whole or part of a
significant business activity.

(7) Subsection (3) applies only to thefirst of the series of reformsfor the
significant business activity but the resolution of the local government must
include atimetable for implementation of the remaining reforms.

Noticeto Minister of resolution

565. As soon as practicable after making a resolution to implement, or
not to implement, a reform considered under section 549 or 550, a local
government must give to the Minister—

(&) acopy of the public benefit assessment report; and
(b) acopy of the resolution.

Reforms not implemented, may later be implemented
566.(1) Although alocal government resolves not to implement areform



s 567 375 s 568
Local Government Act 1993

recommended in a public benefit assessment report for a significant
business activity, the local government may, at a later time, resolve to
implement the reform.

(2) Sections 564 (other than subsection (3)) and 565 apply, with all
necessary changes, to aloca government acting under this section.

PART 5—FULL COST PRICING FOR SIGNIFICANT
BUSINESSACTIVITIES

Application of pt 5

567. This part applies to a significant business activity of a local
government if the local government has resolved under section 563
or 566142 to implement full cost pricing for the activity.

M eaning of “full cost pricing”

568.(1) “Full cost pricing”, for asignificant business activity of alocal
government, is charging for goods or services taking into account the full
cost of providing the goods or services, including estimates of amounts
equivaent to—

(@) government taxes that are not otherwise payable to the
Commonwealth, State or local government; and

(b) cost of funds advantage the local government obtains over
commercial rates of interest because of State guarantees used for
providing the goods or services.

(2) Full cost pricing includes—

(@) where possible and appropriate, the removal of advantages and
disadvantages that would not apply to the significant business
activity if it were carried on by a private sector business; and

142 Section 563 (Local government to resolve whether to implement reforms) or
566 (Reforms not implemented, may later be implemented)
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(b) if removal of the advantages or disadvantages does not happen,
taking them into account in charging for goods or services.

(3) Full cost pricing also includes compliance with Commonwealth,
State and local government requirementsthat apply only if the activity were
caried on by a private sector business, including, for example,
requirements relating to the protection of the environment and planning and
approval processes.

Guarantees by State

569. If the State guarantees repayment of a debt of a local government
for asignificant business activity for which full cost pricing isimplemented,
the local government must, in carrying on the activity, take account of
amounts equivalent to the cost of funds advantage the local government
obtains over commercial rates of interest because of the guarantee.

L ocal gover nment to implement full cost pricing for significant
business activities

570. The local government must implement full cost pricing for each of
its significant business activities in accordance with the timetable for its
implementation.143

PART 6—COMMERCIALISATION OF SIGNIFICANT
BUSINESSACTIVITIES

Division 1—Preliminary

Application of pt 6
571. This part applies to a significant business activity of a loca

143 Section 564 (Timetable for implementation of reforms) requires a local
government to decide a timetable for implementation of reforms.
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government if the local government has resolved under section 563
or 566144 to implement commercialisation of the activity.

Division 2—Background and objectives of part

Objectives of commer cialisation

572. The objectives of commerciaisation of significant business
activities of a local government are to improve overall economic
performance and the local government’s ability to carry out its
responsibilities for the good rule and government of its area by—

() establishing efficient and effective commercia business units; and

(b) establishing a framework for operation and accountability of the
units.

How obj ectives of commer cialisation are to be achieved—key
principlesand their elements

573. The objectives of commerciaisation of significant business
activities are to be achieved through application of the key principles of
commercialisation and their elements.

K ey objectives of commercial business units under commer cialisation

574.(1) Under commercialisation, the key objectives of a local
government’s commercial business unit are to be commercially successful
in carrying on its activities and efficient and effective in the provision of
goods and delivery of its services, including things done as community
service obligations.

(2) The commercial success, efficiency and effectiveness of a
commercial business unit are to be measured against its financia and
non-financial performance targets.

144 Section 563 (Local government to resolve whether to implement reforms) or
566 (Reforms not implemented, may later be implemented)
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Division 3—I nterpretation

M eaning of “commer cialisation”

575.(1) “Commercialisation” of asignificant business activity of alocal
government involves—

(@

(b)

(©

the activity being carried on by acommercial business unit of the
local government that is not alegal entity separate from the local
government; and

the unit providing goods or services on a commercial and full
cost pricing basis; and

subsidies to do anything, as community service obligations, that
would not otherwise be in the commercial interests of the unit to
do.

(2) “Commercialisation” includes—

(@

(b)

retention by the local government of—

(i) amounts equivalent to government taxes that are not
otherwise payable to the Commonwealth, State or local
government; and

(if) cost of funds advantage the local government obtains over
commercial rates of interest because of State guarantees used
for providing the goods or services, and

compliance with Commonwealth, State and local government
requirements that apply only if the activity were carried on by a
private sector business, including, for example, requirements
relating to the protection of the environment and planning and
approval processes.

Meaning of “key principles of commer cialisation”

576.(1) The“key principles of commercialisation” are—

@
(b)

principle 1—clarity of objectives, and

principle 2—management autonomy and authority; and

(c) principle 3—accountability for performance; and
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(d) principle 4—competitive neutraity.
(2) The elements of principle 1 are that—
(@ the commercial business unit will have clear, non-conflicting
objectives, and
(b) specific financial and non-financia performance targets will be set
for the commercial activities of the commercial business unit; and

(c) any activities of a local government policy formulation or
regulatory nature will, wherever possible, be kept separate from
its commercia business unit; and

(d) any community service obligations of the commercial business
unit will be—

(i) clearly identified in the unit’s annua performance plan; and
(ii) separately costed; and

(e) the commercia business unit will be appropriately funded for its
community service obligations and any funding will be made
apparent; and

(f) the commercial business unit will be set performance targets for
its community service obligations.

(3) The elements of principle 2 are that—

(@) the commercia business unit will be required to use its best
endeavours to ensure it meets its performance targets, and

(b) the commercia business unit will be given the autonomy in its
day to day operations subject to overarching control mechanisms
under the commercialisation framework; and

(c) local government directions for the commercial business unit to
achieve non-commercial objectives will be exercised in an open
way; and

(d) initsday to day operations the commercial business unit will be
at arms length to itslocal government.

(4) The elements of principle 3 are that—

(@) performance of the commercia business unit will be monitored
by the local government against performance targets specified in
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itsannual performance plan; and

(b) commercia business units will generally be subject to the basic
management framework of the local government and will comply
with the requirements of laws applying to local governments.

(5) The lements of principle 4 are that—

(&) the efficiency of overall resource use is promoted by ensuring
markets are not unnecessarily distorted; and

(b) wherever possible and appropriate, advantages and disadvantages
accruing to a commercia business unit because it is part of the
local government should be removed.

Definitionsfor pt 6
577. Inthis part—
“commercialisation” see section 575.

“community service obligations’, of acommercia business unit of alocal
government, means the obligations to do anything the loca
government is satisfied—

(@) arenot intheunit’'scommercia intereststo perform; and
(b) arise because of adirection by the local government; and

(c) do not arise because of the application of the following key
principles of commercialisation and their elements—

(i) principle 3—accountability for performance;
(if) principle 4—competitive neutrality.

“full cost pricing’, for a significant business activity of a loca
government, is charging for goods or services taking into account the
full cost of providing the goods or services, including amounts
equivalent to—

(@) government taxes that are not otherwise payable to the
Commonwealth, State or local government; and

(b) debt guarantee fees for State guarantees.
“key principles of commer cialisation” see section 576.
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Division 4—Establishment of commercial business unit

L ocal gover nment to establish commer cial business unit

578. A local government must establish aunit of the local government (a
“commer cial business unit™) for the carrying on of 1 or more of the local
government’s significant business activities under the resolution to
implement commercialisation of the activity.145

Division 5—Operations of commercial business unit

Additional requirementsfor corporate plan

579. A local government’s corporate plan under chapter 7, part 2, must
include, for each of its commercial business units, an outline of—

(@) itsobjectives; and

(b) thenature and scope of the activities proposed to be carried out by
the unit.

Performance plan for commer cial business units

580.(1) There must be an annual performance plan for each commercial
business unit.

(2) A local government’s operational plan under chapter 7, part 2, must
include the annual performance plan for each of its commercial business
units.

(3) A performance plan may be amended at any time before the end of
thefinancia year for which it is prepared.

145 Section 563 (Local government to resolve whether to implement reforms)
requires aresolution.
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Division 6—Annual statement of operations on commercial business
unit

Annual statement of operations on commer cial business unit

581.(1) A local government must ensure an annual statement on the
operations of each commercial businessunit for the preceding financial year
IS given to the local government.

(2) The statement must contain—

(@) information to enable an informed assessment to be made of the
unit's operations, including a comparison of the unit's
performance with its annual performance plan; and

(b) particulars of any amendments made to its annual performance
plan in the financia year; and

(c) particulars of any directions (including directions about
community service obligationsto be carried out by the unit) to the
unit for the financia year; and

(d) particulars of the impact that any changes to its annua
performance plan may have had on the unit’s financial position,
operating surpluses and deficits and prospects.

(3) The statement must be included in the local government’s annual
report.

Commonwealth and State tax equivalents

582.(1) The Treasurer may issue a manua (the “tax equivalents
manual”) about deciding the amounts (“tax equivalents’) that must be
taken into account by a commercial business unit in applying full cost
pricing to its operations as the value of benefits derived by the unit if thereis
no liability to pay a government tax that would be payable by the unit if it
were not a part of alocal government.

(2) Without limiting subsection (1), the tax equivalents manual may
provide for—

(@ rulings by the tax assessor appointed under subsection (3) on
issues about tax equivalents, including the application of rulings
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under a Commonwealth Act about Commonwealth tax; and
(b) lodging of returns and giving of information; and
(c) assessing returns; and
(d) functions and powers of the tax assessor; and
(e) objections and appeals against assessments and rulings.

(3) The Treasurer may appoint a person to be the tax assessor under the
tax equivalents manual.

(4) A commercial business unit must, as required under the tax
equivalents manual, account for tax equivaents.

(5) The Treasurer must table a copy of the tax equivalents manual, and
each amendment of the manual, in the Legisative Assembly within
14 gsitting days after the manual is issued or the amendment made.

Guarantees by State

583. If the State guarantees repayment of a debt of a local government
for asignificant business activity carried on by a commercial business unit
of the local government, the local government must, in the unit’'s
operations, take account of amounts equivalent to the cost of funds
advantage the unit obtains over commercial rates of interest because of the
guarantee.
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PART 7—LOCAL GOVERNMENT OWNED
CORPORATIONS

Division 1—Preliminary
Subdivision 1—Application of part

Application of pt 7

584. This part applies to a significant business activity of a local
government if the local government resolves to implement corporatisation
in relation to the activity.146

Subdivision 2—Outline of part and its background and objectives

What thispart provides
585. This part provides for the processes necessary to allow for—

(@) local governments to propose the acquisition of a part of a local
government, or parts of local governments, carrying on a
significant business activity by corporatised corporations; and

(b) the nomination of parts of local governments carrying on
significant business activities as candidate L GOCs or candidate
subsidiaries; and

(c) the preparation and approval of corporatisation charters for
candidate LGOCs; and

(d) the establishment of significant business entities as separate |egal
entities; and

(e) significant business entities to become corporatised corporations

146 See sections 563 (Local government to resolve whether to implement reforms),
566 (Reforms not implemented, may later be implemented) and 616 (Significant
business entities).
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and to acquire the business of candidates; and
(f) the operation of corporatised corporations.

Objectives of corporatisation

586. The objectives of corporatisation are to improve overall economic
performance, and the ability of local governments to carry out their
responsibilities for the good rule and government of their areas, by—

() establishing efficient and effective corporatised corporations; and

(b) establishing a framework for accountability of corporatised
corporations.

How objectives of cor poratisation areto be achieved—key principles
and their elements

587. The objectives of corporatisation are to be achieved through
application of the key principles of corporatisation and their el ements.

K ey objectives of corporatised cor poration under corporatisation

588.(1) Under corporatisation, the key objectives of a corporatised
corporation are to be commercially successful in the carrying on of its
activities and efficient and effective in the provision of goods and delivery
of its services, including services provided as community service
obligations.

(2) The commercial success, efficiency and effectiveness of a
corporatised corporation are to be measured against its financial and
non-financial performance targets.

Subdivision 3—Interpretation

M eaning of “cor por atisation”

589. “Corporatisation” is a reform process for certain significant
business activities of local governments that—
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(@

(b)

(©)

changes the conditions and the structure under which the business
activities are carried on so they are acquired and carried on by
separate legal entities (corporatised corporations) and, as far as
practicable, on a commercia basis and in a competitive
environment; and

provides for loca government ownership (whether directly or
through ownership of an LGOC) of the corporatised corporations
operating the business activities; and

allows local governments to provide strategic direction to the
corporatised corporations by setting financial and non-financial
performance targets and community service obligations.

Meaning of “key principles of corporatisation”

590.(1) The"key principles of corporatisation” are—

(@
(b)
(©
(d)

principle 1—clarity of objectives; and

principle 2—management autonomy and authority; and
principle 3—strict accountability for performance; and
principle 4—competitive neutrality.

(2) The elements of principle 1 are that—

@

(b)

(©)

(d)

each corporatised corporation will have clear, non-conflicting
objectives, and
each corporatised corporation will be set specific financial and

non-financial performance targets for its commercial activities;
and

any activities of a local governmental policy formulation or
regulatory nature will, wherever possible, be kept separate from
its corporatised corporation; and

any community service obligations of the corporatised
corporation will be—

(i) clearly identified in the corporation’ s statement of corporate
intent; and

(ii) separately costed; and
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(€)

(f)

the corporatised corporation will be appropriately compensated
for its community service obligations and any funding will be
made apparent; and

the corporatised corporation will be set performance targetsfor its
community service obligations.

(3) The elements of principle 2 are that—

@

(b)

(©

(d)

(€)

()

each corporatised corporation will have a board of directors
appointed on merit; and

the board will be required to useits best endeavoursto ensure that
the corporation meets its performance targets, and

the board will be given the autonomy and authority to make
commercia decisions within areas of responsibility defined by
the corporatisation framework; and

the local government’s former power to make decisions on the
operation of a significant business activity will be replaced with
procedures for strategic monitoring of corporatised corporations;
and

the role of the shareholder in relation to the corporatised
corporation will be clearly defined; and

local government reserve powers will be required to be exercised
in an open way.

(4) The elements of principle 3 are that—

(@

(b)
(©)

(d)

the board of the corporatised corporation will be accountable to
the shareholder for the corporation’s performance; and

the corporation’ s statement of corporate intent will form the basis
for accountability; and

performance will be monitored by the shareholder against
performance targets stated in the statement of corporate intent;
and

shareholder monitoring of the corporation is intended to
compensate for the absence of the wide range of monitoring to
which listed corporations are subject by, for example, the
sharemarket and Commonwealth regulatory agencies.
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(5) The lements of principle 4 are that—

(a) the efficiency of overall resource use is promoted by ensuring
markets are not unnecessarily distorted; and

(b) to ensure, wherever possible, the removal of advantages and
disadvantages accruing to the corporatised corporation as a result
of local government ownership; and

(c) if acorporation has monopoly or near monopoly power—

(i) if alocal government decides it is appropriate to increase
competition, there may be reform of the business activity;
and

(if) specia monitoring may be necessary to prevent abuse of this
power.

M eaning of “statement of corporate intent”

591.(1) The “statement of corporate intent” of a corporatised
corporation is a document created for the corporation under division 3,
subdivision 9.147

(2) It isintended that the statement of corporate intent should represent an
agreement between the board of the corporation and its shareholder but the
statement is not a contract for carrying out of work or for supply of goods
Or services.

Definitionsfor pt 7
592. In this part—

“board”, of a corporatised corporation, means the corporation’s board of
directors.

“borrow” includes—
(@) raisemoney or credit; and
(b) obtain financial accommodation; and

147 Division 3 (Local government owned corporatisation and subsidiaries),
subdivision 9 (Statement of corporate intent—general)
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(c) borrow inaforeign currency.
“candidate” means a candidate LGOC or a candidate subsidiary.

“candidate LGOC” means a part of a local government carrying on a
significant business activity nominated by the local government under
section 601148 for its business to become the business of an LGOC.

“candidate subsidiary” means a part of alocal government carrying on a
significant business activity nominated by the local government under
section 601 for its business to become the business of a subsidiary of
an LGOC.

“charter transitional part” see section 609.
“community service obligations’ see section 677.
“corporatisation” see section 589.
“corporatisation charter” means—

(@ for acandidate LGOC—

(i) the draft corporatisation charter approved by the candidate
LGOC'sloca government as its corporatisation charter; or

(it) if the local government approves an amendment of the
corporatisation charter—the corporatisation charter as
amended; or

(b) for an LGOC—the corporatisation charter for the LGOC when it
was a candidate LGOC as amended from time to time and, on
expiry of the charter transitional part, the remainder of the charter.

“corporatised corporation” means an LGOC or a subsidiary of an
LGOC.

“financial accommodation”, for a corporatised corporation, includes a
financial benefit and assistance to obtain a financial benefit, arising

from or because of —

(@ aloan; or

(b) issuing, endorsing or other dealing in promissory notes; or

(c) drawing, accepting, endorsing or other dealing in bills of

148 Section 601 (Nomination of candidate LGOC or LGOC' s subsidiary)
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exchange; or
(d) issuing, purchasing or other dealing in securities; or

(e) granting or taking alease of any property for financing purposes;
or

(f) another arrangement prescribed under aregulation.

“instrument” means an instrument of any kind (whether express or
implied and whether made or given orally or in writing), and
includes—

(8) a contract, deed, agreement, arrangement, understanding or
undertaking; and

(b) amandate, instruction, notice, authority or order; and
(c) alease, licence, transfer, conveyance or other assurance; and

(d) aguarantee, bond, power of attorney, bill of lading, negotiable
instrument or order for the payment of money; and

(e) amortgage, charge, lien or security.
“key principlesof corporatisation” see section 590.
“lease” includes—
(@) licence, charter or hiring arrangement of property; and

(b) an arrangement under which a right to use, operate or provide
goods or servicesin relation to property is granted by a person to
another person.

“LGOC” (or “local government owned corporation”) means a
significant business entity declared to be alocal government’s LGOC
by resolution of the local government that has taken effect.

“main undertakings’, for a corporatised corporation, means the
undertakings stated in the corporation’s most recent statement of
corporate intent as the corporation’ s main undertakings.

“officer”, of acorporatised corporation, means—
(@) adirector of the corporation; or
(b) the corporation’s chief executive officer; or
(c) for sections other than sections 698, 702 and 703—another
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person who is concerned, or takes part, in the corporation’s
management; or

(d) for sections 698, 702 and 703—an employee of the corporation.

“security” includesinscribed stock, debenture, bond, debenture stock, note
and any other document creating, evidencing or acknowledging
indebtedness (whether or not constituting a charge on property).

“share’, for a significant business entity (including a corporatised
corporation) or another corporation, means a share in the entity’s or
corporation’ s share capital.

“shareholder” means—
(@ foran LGOC—

(i) if alocal government holdsal the sharesin the LGOC—the
local government; or

@it) if 2 or more loca governments hold shares in the
LGOC—all local governments holding the shares in the
LGOC,; or

(b) for asubsidiary of an LGOC—its LGOC.
“shareholder’s delegate” see section 643.
“statement of corporateintent” see section 591.

“subsidiary”, for an LGOC, means a significant business entity declared
under this part to be a subsidiary of the LGOC by resolution of alocal
government that has taken effect.

“terms’, of appointment or employment, include terms relating to—
(@) remuneration and allowances; and
(b) duration of appointment or employment; and
(c) termination of appointment or employment.

Referencesto doing of act by cor poratised corporation

593. In this part, a reference to the doing of an act by a corporatised
corporation includes areference to—

(8 themaking or giving of an instrument by the corporation; and
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(b) thetransfer of property by or to the corporation; and
(c) theincurring of aliability by the corporation.

Referencesto local governments etc.

594.(1) In this part, a reference to a candidate's local government is a
reference to the local government that, under section 601,149 nominated the
candidate to become the business of an LGOC or asubsidiary.

(2) Inthispart, areferenceto an LGOC' slocal government isareference
to the LGOC' s shareholder.

(3) In this part, a reference to a subsidiary’s local government is a
reference to the loca government whose LGOC is the subsidiary’s
shareholder.

(4) In this part, a reference to a significant business entity’s local
government is areference to the local government that resolved to establish
the entity.

(5) If 2 or more local governments make a resolution about an LGOC, a
significant business entity, a candidate or a subsidiary (in each case, the
“entity”)—

(@) a reference, in subsections (1) to (4), to the entity’s loca
government is a reference to all of the local governments acting
jointly; and

(b) a reference to the local government area of the entity’s local

government is areference to the local government areas of all the
local governments.

Subdivision 4—Corporatised corporation not a local government

Corporatised corporation not a local gover nment

595. A corporatised corporation does not form part of a loca
government.

149 Section 601 (Nomination of candidate LGOC or LGOC' s subsidiary)
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Subdivision 5—Operation of part and application of laws

Extraterritorial operation

596. It isthe intention of Parliament that this part should apply, asfar as
possible, to—

(@ land and things outside Queensland (whether in or outside
Audtralia); and

(b) acts, transactions and things done, entered into or happening
outside Queendland (whether in or outside Australia); and

(c) land, things, acts and transactions (wherever situated, done,
entered into or happening) that would, apart from this part, be
governed or otherwise affected by the law of another jurisdiction
(including aforeign country).

Application of existing laws

597.(1) This part applies to a corporatised corporation and a local
government despite anything in an Act, including this Act, that was enacted
before the commencement of this part.

(2) If there is an inconsistency between this part and an Act enacted
before the commencement of this part, this part prevailsto the extent of the
inconsistency.

Delegation of powersfor corporatised corporations

598.(1) A loca government may, by resolution, delegate to a
corporatised corporation the local government’s powers under a local
government Act the local government decides are necessary or convenient
to facilitate carrying on the corporatised corporation’ s business.

(2) In deciding whether to delegate a power, the local government must
have regard to the key principles of corporatisation and their elements.

(3) A regulation may provide that a power of alocal government under
this or another Act cannot be del egated under this section.

(4) A delegation of a power ceases to have effect on the making of a
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regulation under subsection (3) providing that the power cannot be
delegated under this section.

(5) Despite a requirement of this or another Act that a power of alocal
government may only be exercised by resolution of the local government,
(including the making of a utility charge at a budget meeting) the power
may be delegated under this section but may only be exercised by the
corporatised corporation by resolution of its board.

(6) Subsections (1) and (5) do not apply to a power that, under this part,
must be exercised by resolution of alocal government.

(7) A local government may, by resolution, authorise its corporatised
corporation to subdel egate powers del egated to the corporatised corporation
under this section (other than powers of alocal government mentioned in
subsection (5)) to a person under section 646.

(8) The local government must notify the Minister in writing of each
delegation it makes under this section.

(9) For local governments to which section 472 applies, section 472(4) to
(7) appliesto delegations under this section.

(10) For Brishane City Council, the City of Brisbane Act 1924,
section 39C(1)(d) appliesto delegations under this section.

(11) This section expireson 1 July 1999.

Division 2—Mechanismsfor creating LGOCs and subsidiaries

Subdivision 1—Proposal for corporatisation

L ocal gover nment proposes cor por atisation

600.(1) A local government may, by resolution, propose that a part of the
local government carrying on asignificant business activity will be acquired
by a corporatised corporation.

(2) The local government may also propose, by resolution, that a
corporatised corporation will be an LGOC or asubsidiary of an LGOC.

() To remove any doubt, it is declared that a local government may
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propose a corporatised corporation will acquire—

(@) partsof theloca government carrying on more than 1 significant
business activity; or

(b) partsof 2 or moreloca governments.

(4) A resolution under subsection (3)(b) is not effective until each local
government makes the resolution.

Exampl e of resolutions for this section—

A local government may, by resolution, propose a part of the local government
carrying on its significant business activity will be acquired and operated by a
corporatised corporation as a subsidiary of another corporatised corporation that will
be an LGOC. While the subsidiary will carry on the business, it is answerable to its
LGOC whichin turnis responsible to the local government for the subsidiary carrying
on the business.

Nomination of candidate LGOC or LGOC’ssubsidiary

601.(1) A local government may, by resolution, nominate a part of a
local government carrying on a significant business activity to be a
candidate LGOC or candidate subsidiary.

(2) A nomination of a candidate subsidiary must also nominate the
LGOC or candidate LGOC of which itisto beasubsidiary.

(3) If parts of 2 or more local governments are nominated, the
nomination is not effective until each of the local governments makes a
nomination.

Subdivision 2—Preparation of corporatisation charter—preliminary

M eaning of “corporatisation charter”

602. The “ corpor atisation charter” for a candidate LGOC sets out the
steps by which, and the basis on which—

(@) a candidate LGOC's business is to become the business of an
LGOC; and

(b) thekey principles of corporatisation, and their elements, are to be
implemented.
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Candidate LGOC’s business may become business of LGOC
following cor poratisation charter

603.(1) A candidate LGOC'’s business may become the business of an
LGOC following the preparation and approval of a corporatisation charter
and the implementation of its charter transitional part.

(2) However, a candidate LGOC' s business may become the business of
an LGOC if a corporatisation charter has been prepared and approved
although its charter transitional part has not been fully implemented.

Subdivision 3—Preparation of corporatisation charter—establishment
committee

Establishment committee to be appointed

604.(1) The local government of a candidate LGOC must appoint a
committee (the “ establishment committee’) to—

(@) prepare adraft corporatisation charter for the candidate; and

(b) report to the local government on whether the candidate’s
corporatisation charter is being implemented in atimely, efficient
and effective way.

(2) If chapter 6, part 1, division 3150 gpplies to a local government, the
establishment committee must be appointed under the division.

(3) The establishment committee goes out of existence when the LGOC
is established.

Composition of establishment committee

605. Councillors and employees of alocal government may be members
of an establishment committee appointed by the local government but
together must not, at any time, be more than—

(@) before 1 July 1999—two-thirds of the members; or
(b) from 1 July 1999—one-half of the members.

150 Chapter 6, part 1, division 3 (Committees and their meetings)
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Procedure for appointment of establishment committee

606.(1) The local government of a candidate LGOC must adopt
processes for selection of appropriate persons for appointment as members
of the establishment committee for the candidate.

(2) In appointing a person as a member, the local government must have
regard to the person’s ability to make a contribution to the committee's
performance of itsrole.

(3) The processes are to be based on the principle that the committee
should have the appropriate range of skillsto ensure the corporatisation isa
SUCCESS.

Example of the application of this section—
The local government may—
(a) identify the key attributes required; and

(b) call for nominations through public advertising and canvassing of suitable
individuals; and

(c) evaluate nominations using independent expertise; and

(d) provide for interviews of shortlisted individuals by a nominated group
assisted by independent experts; and

(e) appoint the most suitable individual s as members.

Draft cor poratisation charter to be given to local gover nment

607.(1) When the establishment committee for a candidate LGOC has
prepared the candidate L GOC’ sdraft corporatisation charter, the committee
must give a copy of the draft charter to the local government.

(2) The local government may return the draft charter to the committee
and ask it to—

(@) consider or further consider any matter and deal with the matter in
the draft charter; and

(b) revisethe draft charter in the light of its consideration or further
consideration.

(3) The establishment committee must comply with the request.
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Subdivision 4—Preparation of corporatisation charter—requirements
for charter

Mattersto beincluded in draft corporatisation charter

608.(1) The draft corporatisation charter must contain the following
matters—

(@ anoutline of how the key principles of corporatisation and their
elements are to be applied by the LGOC and atimetable for their
application;

(b) specification of appropriate systems of accounting for the LGOC
and atimetable for their adoption;

(c) a timetable for the adoption of commercia management and
performance systems by the LGOC;

(d) the scope of the LGOC's business activities, including any
undertakings outside the LGOC’ slocal government area;

(e) atimetable and method for valuing the assets to be transferred to
the LGOC and determining the LGOC’ s capital structure;

(f) any other matter stated by the local government.

(2) The local government may determine that the draft corporatisation
charter should also contain atimetable for—

(@) identifying any existing activities of a policy formulation or
regulatory nature of the candidate; and

(b) identifying options for the activities to remain within the local
government; and

(c) identifying any community service obligations of the LGOC; and
(d) costing any community service obligations of the LGOC.

(3) If thereisacandidate subsidiary for the candidate LGOC, areference
in this section to an LGOC includes areference to the subsidiary.

Other mattersrelevant to draft corporatisation charter preparation
609.(1) Theloca government may determine—
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(@) stepsto betakenin preparing the draft corporatisation charter; and

(b) any other matter about the preparation of the draft corporatisation
charter.

(2) Theloca government must also determine that the charter identify its
parts that are concerned with the process to achieve corporatisation for the
candidate LGOC (the“ charter transitional part”).

Subdivision 5—Corporatisation charter—approvals

Approval of draft corporatisation charter

610. The local government may, by resolution, approve the
establishment committee’s draft corporatisation charter, or that charter as
amended by the local government, asthe candidate LGOC'’ s corporatisation
charter.

Approval of amendments of cor poratisation charter

611. The local government may, by resolution, at any time (whether
before or after corporatisation is achieved) approve an amendment of a
corporatisation charter.

Corporatisation charter open toinspection
612.(1) A copy of acorporatisation charter must be open to inspection.

(2) A copy of the charter may be purchased at the local government’s
public office.

(3) The price of a copy of the charter must be no more than the cost to
the local government of having the copy available for purchase, and, if the
copy is posted to the purchaser, the postage cost.

Deletion of commer cially sensitive mattersfrom cor por atisation
charter

613.(1) A local government may, by resolution, approve a matter in the
corporatisation charter may be omitted from the copies of it to be made
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public if—

(@) the matter is of a commercially sensitive nature to the
corporatised corporation; and

(b) afull statement of the matter is given to each councillor.

(2) For section 250(2)(a), a full statement of the matter given to
councillors under subsection (1)(b) isinformation that is confidential to the
local government.

Subdivision 6—Corporatisation charter—expiry of charter transitional
part

Expiry of charter transitional part

614. The charter transitional part of the corporatisation charter for a
candidate LGOC expires on the approval by the shareholder of the first
statement of corporate intent for the LGOC.

Subdivision 7—Cor poratisation facilitative mechanisms—significant
business entities

Pur pose of subdivision

615. This subdivison provides mechanisms to facilitate the
corporatisation process by enabling, among other things, the establishment
of asignificant business entity.

Significant business entities

616.(1) In accordance with a resolution under section 600, a local
government, or 2 or more local governments, may resolve that a significant
business entity be established.

(2) The resolution must state, among other things—
(@) the name of the entity and its functions and powers; and
(b) the part of the local government, or parts of local governments,
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the business of which isto be acquired by the significant business
entity after it becomes a corporatised corporation.

(3) The significant business entity is established on the publication in the
gazette of notice of the making of the resolution or alater day stated in the
resolution and the notice.

(4) On establishment, the significant business entity—
(@) isabody corporate; and
(b) hasthe name stated in the resolution; and
(c) hasased; and
(d) may sue and be sued in its corporate name; and

(e) has such functions and powers as may be specified in the
resolution.

(5) A resolution under subsection (1) is not effective until each local
government makes the resolution under this section.

Transfer of assets, liabilities etc. to significant business entity

617.(1) For a significant business entity, a local government may, by
resolution, make provision about—

(@ whether, and, if so, the extent to which, the entity is the successor
inlaw of a particular person; and

(b) theassetsand liabilitiesthat are, or are not, assetsand liabilities of
the entity or of someone else; and

(c) theconsideration for atransfer of assets to the entity, which may
include a debt to be owed by the entity to the local government;
and

(d) the instruments that are, or are not, to apply to the entity,
including whether or not the instruments are taken to be
Instruments—

(i) towhichtheentity isaparty; or
(if) that were givento, by or in favour of the entity; or
(it1) inwhich areference is made to the entity; or
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(iv) under which money is or may become payable, or other
property is to be, or may become liable to be, transferred,
conveyed or assigned to or by the entity; and

(e) the proceedings to which the entity becomes a party in
substitution for someone else; and

(f) theexisting employees of the local government and their rights.
(2) Without limiting subsection (1)—
(@) aresolution under subsection (1)(c) may make provision about—
(i) how the consideration isto be decided; and

(ii) thechanging of the consideration, whether before or after the
entity concerned becomes a corporatised corporation; and

(i) theterms of the debt; and

(b) aresolution under subsection (1)(d) may make provision about
whether, and, if so, the extent to which, instruments apply to the
entity in substitution for someone else; and

(c) aresolution under subsection (1)(f) may provide for the office
(including that of chief executive officer or asenior executive) the
employeeisto hold in the entity when it becomes a corporatised
corporation.

(3) A resolution under this section takes effect on publication in the
gazette of notice of the making of the resolution or alater day stated in the
resolution and the notice.

(4) A resolution under subsection (1)(f) has effect despite the following
provisions—

(d) section 623;
(b) division 6, section 751.151

(5) A resolution under this section must be stated to commence on the
entity becoming a corporatised corporation or at alater time.

151 Section 623 (Application of certain provisions about directors and executives to
significant business entities), division 6 (Additional provisions relating to chief
executive officers), section 751 (Appointment of chief executive officer)
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Subdivision 8—Significant business entities—directors and employees

Composition of boar dsincluding councillors and local gover nment
employees

618.(1) A councillor or local government employee may be a director of
the local government’ s significant business entity that is, or isto become, an
LGOC if the councillor or employeeis qualified for appointment.

(2) However, directors mentioned in subsection (1) must not, at any
time, be more than—

(@) before 1 July 1999—two-thirds of al directors; or
(b) from 1 July 1999—one-half of all directors.

(3) At least one-third of directors of a significant business entity that is,
or is to become, an LGOC must not be councillors or employees of the
local government or employees of the significant business entity.

(4) At least one-third of directors of a subsidiary must not be employees
of its LGOC or the subsidiary.

(5) An appointment of a councillor or local government employee as
director is made on the terms the local government decides.

(6) Intaking part in meetings of the board of a significant business entity
that is, or is to become, an LGOC, a director who is a councillor or local
government employee must act in the best interests of the significant
business entity.

(7) For acouncillor to whom section 229152 applies, if the councillor acts
in accordance with subsection (6), the councillor is taken, for
section 229(2), to act in compliance with the section.

(8) For aloca government employee to whom section 1138153 gpplies, if
the employee acts in accordance with subsection (6) the employee is taken,
for section 1138, to act in away that shows proper concern for the public
interest.

(9) Before 1 July 2001, the Minister must complete a review of the

152 Section 229 (Councillors’ role)

153 Section 1138 (Integrity of local government employees)
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appropriateness of councillors and employees of local governments being
directors of LGOCs, including LGOCs mentioned in subsection (10).

(10) From 1 July 2001, this section only applies to a significant business
entity that is, or is to become, an LGOC, if its activities (being former
significant business activities of its local government) are carried on by its
subsidiaries.

Example for subsection (10)—
From 1 July 2001, this section will apply to an LGOC which does not itself trade

in goods and services but is the shareholder of subsidiaries that do trade in goods and
services.

(11) Subsections (2)(a), (3) and (4) expire on 1 July 2001.

Remuneration and allowancesto directors of significant business
entitieswho are councillors or employees of alocal gover nment

619.(1) Unless the local government decides otherwise, a councillor or
employee of the local government who is also a director of the local
government’s significant business entity is entitled as a director to
remuneration and allowances payable to a director of the significant
business entity.

(2) If the local government decides its councillors or employees are not
entitled to directors’ remuneration and allowances, those remunerations and
allowances must be paid by the significant business entity to the local
government.

(3) From 1 July 2001, this section only applies to an LGOC mentioned
in section 618(10).

Restrictions on councillors and employees being directors

620.(1) A person must not be both a councillor or employee of a local
government and a director of the local government’s significant business
entity.

(2) Subsection (1) does not apply to a significant business entity that is,
or isto become, an LGOC—
(a) ifitisasignificant business entity mentioned in section 618(10);
or
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(b) for another significant business entity—until 1 July 2001.

(3) A person who is both a councillor or employee of alocal government
and a director of a significant business entity (that is, or is to become, an
LGOC) immediately before subsection (1) applies to it, ceases to be a
director on the subsection applying to the entity.

(4) From 1 July 2001—

(@) at least one-half of the directors of a significant business entity
that is or is to become an LGOC must not be employees of the
entity; and

(b) at least one-half of the directors of a subsidiary must not be
employees of the subsidiary or its LGOC; and

(c) at least one-half of the directors of a significant business entity
mentioned in section 618(10) must not be councillors or
employees of the local government or employees of the entity.

Prohibition on councillors being employees

621. A person must not be both a councillor of alocal government and
an employee of asignificant business entity.

Subdivision 9—I nterim board

Interim board of directorsfor significant business entity
622.(1) A local government may, by resolution, decide—

(@ on a stated day, its significant business entity that is not a
corporatised corporation is to have an interim board of directors;
and

(b) therole of the board.

(2) On the significant business entity becoming a corporatised
corporation, the directors on the interim board go out of office.
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Application of certain provisions about directorsand executivesto
significant business entities

623.(1) This section applies to a significant business entity that is not a
corporatised corporation.

(2) Sections 651 to 653 apply in relation to the significant business entity,
with all necessary changes, asif it were a corporatised corporation.

(3) Division 5 applies in relation to the significant business entity, with
all necessary changes, asif it were acorporatised corporation and itsinterim
board of directors wereits board of directors.

(4) Division 6 appliesin relation to a significant business entity that isto
become an LGOC, with all necessary changes, as if it were a corporatised
corporation and its interim board of directors were its board of directors.

(5) Division 6 appliesin relation to a significant business entity that isto
become a subsidiary, with all necessary changes and the change in
subsection (6), asif it were a corporatised corporation and itsinterim board
of directors wereits board of directors.

(6) For a significant business entity that is to become a subsidiary,
section 751154 is changed as follows—

Appointment of chief executive officer for significant business entity that isto
become a subsidiary

751.(2) A chief executive officer for a significant business entity that is to become
asubsidiary isto be appointed by the entity’s interim board of directors.

(2) However, before the interim board of directors makes the appointment, it must
consult with the interim board of directors of its parent corporation.

(3) In this section—

“parent corporation” of a significant business entity that is to become a subsidiary
means the significant business entity that is to become the LGOC of which the
candidate subsidiary is a subsidiary.

154 Section 751 (Appointment of chief executive officer)
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Subdivision 10—Caor por atisation facilitative mechanisms—general

Assistanceto significant business entities

624. A significant business entity, that is not a corporatised corporation,
may arrange with the chief executive officer of thelocal government for the
services of employees of the local government to be made availableto it.

Shar e capital and issue of shares

625.(1) The local government may, by resolution, provide that, on a
stated day before a significant business entity becomes a corporatised
corporation, the significant business entity istaken to have a share capital of
a stated amount.

(2) The resolution takes effect on publication in the gazette of notice of
the making of the resolution or on alater day stated in the resolution and the
notice.

(3) Before becoming a corporatised corporation, the entity must apply the
part of its capital that the local government directs in paying up, in full,
sharesinitself.

(4) Assoon as practicable after complying with subsection (3), the entity
must issue the shares paid up under the subsection.

(5) If an entity does not have an interim board of directors, the local
government may apply the part of the capital and issue the shares on the
entity’ s behalf.

(6) Division 3, subdivision 3 applies to the entity as if it were a
corporatised corporation.

(7) The local government may, by written notice to the entity, give
directions about the issue, holding and transfer of shares paid up under
subsection (3).

(8) The entity must ensure the directions are complied with.

Variation of share capital
626.(1) This section applies to a significant business entity that is not a
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corporatised corporation.

(2) A local government may, by resolution, vary the share capital of the
significant business entity.

(3) Without limiting subsection (2), a resolution may provide for—
() theissue of further sharesin the significant business entity; or

(b) the cancellation of issued sharesin the significant business entity;
or

(c) the consolidation or division of issued shares in the significant
business entity.

(4) A resolution under this section takes effect on publication in the
gazette of notice of the making of the resolution or on a later day stated in
the resolution and the notice.

Division does not affect existing legal relationships
627.(1) Thisdivision has effect despite anything in any instrument.
(2) Nothing done under this division in relation to a significant business
entity—
(@) placesthe entity or the local government in breach of contract or

confidence or otherwise makes the entity or the local government
liable for acivil wrong; or

(b) makes the entity or the local government in breach of any
instrument, including an instrument prohibiting, restricting or
regulating the assignment or transfer of any right or liability or the
disclosure of any information; or

(c) istaken to fulfil acondition—

(i) alowing aperson toterminate an instrument or obligation or
modify the operation or effect of an instrument or obligation;
or

(if) requiring any money to be paid before its stated maturity; or

(d) releases a surety or other obligee (in whole or part) from an
obligation.

(3) If, apart from this subsection, the advice or consent of a person
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would be necessary under an instrument in order to give effect to this part,
the advice is taken to have been obtained or the consent is taken to have
been given.

L ocal government may deal with other matters

628.(1) A local government may, by resolution, make provision about
any matter for which it is necessary or convenient to make provision to
facilitate the corporatisation of a significant business entity.

(2) Also, aresolution under subsection (1) may change the name of a
significant business entity.

(3) A resolution under subsection (2) does not affect the legal personality
of the entity whose name is changed.

(4) Unless a contrary intention appears, a reference in an Act or
document to the entity by its former name is taken to be a reference to the
entity by its new name.

(5) A resolution under this section takes effect on publication in the
gazette of notice of the making of the resolution or on a later day stated in
the resolution and the notice.

Subdivision 11—Acting chief executive officer of significant business
entity on corporatisation

Appointment of acting chief executive officer for significant business
entity on cor por atisation

629.(1) Before a significant business entity becomes a corporatised
corporation, the entity’s local government may, on the recommendation of
the establishment committee, appoint an acting chief executive officer for
the entity.

(2) An appointment under this section takes effect on the day the entity
becomes a corporatised corporation.

(3) This section does not apply if thereisan interim board for the entity.
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Division 3—L ocal government owned corporations and subsidiaries

Subdivision 1—Declaration of LGOCs and subsidiaries

Declaration of entity asLGOC

630.(1) If a local government is satisfied the transitional part of the
corporatisation charter of its candidate LGOC has been sufficiently
implemented or the candidate’s business would, apart from a resolution
under section 617, be otherwise ready to become the business of an LGOC,
the local government may resolve that a significant business entity that is
not a corporatised corporation become an LGOC.

(2) The resolution must state the functions of the LGOC.

(3) A gignificant business entity cannot become an LGOC unless it
complies with, or on becoming an LGOC will comply with, section 631.

(4) The significant business entity becomes an L GOC in accordance with
the resolution under subsection (1) with the functions stated in the
resolution on publication in the gazette of notice of the making of the
resolution or alater day stated in the resolution and the notice.

Requirementsfor LGOCs

631.(1) An LGOC is not a corporation registered under the Corporations
Law.

(2) An LGOC must have a board of directors and have a share capital
and issued shares.

Declaration of entity as subsidiary

632.(1) If a loca government is satisfied the candidate subsidiary’s
business would, apart from a resolution under section 617, be ready to
become the business of a subsidiary of an LGOC, the local government
may resolve that a significant business entity that is not a corporatised
corporation become a subsidiary of the LGOC.

(2) The resolution must state the functions of the subsidiary.
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(3) A dignificant business entity cannot become a subsidiary of an
LGOC unless it complies with, or on becoming a subsidiary of an LGOC
will comply with, section 633.

(4) The significant business entity becomes a subsidiary of an LGOC in
accordance with the resolution under subsection (1) with the functions
stated in the resolution on publication in the gazette of notice of the making
of the resolution or alater day stated in the resolution and the notice.

Requirementsfor subsidiaries

633.(1) A subsidiary of an LGOC is not a corporation registered under
the Corporations Law.

(2) A subsidiary of an LGOC must have a board of directors and have a
share capital and issued shares.

Declaration does not affect legal personality etc.

634. The declaration of a significant business entity as a corporatised
corporation does not, of itself, affect the legal personality of the entity or its
functions and powers.

Subdivision 2—Application of Corporations Law

Corporations Law does not apply to cor poratised cor porations
635. The Corporations Law does not apply to a corporatised corporation.

Corporatised cor poration exempt public authority

636. A corporatised corporation is an exempt public authority for the
Corporations Law.
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Subdivision 3—Shares of corporatised corporations

L ocal gover nmentsto be shareholdersof LGOCs

637.(1) The local government that resolved the establishment of an
LGOC must be the LGOC' s shareholder.

(2) If the LGOC is formed on the resolution of more than 1 local
government, each of the local governments must be a shareholder of the
LGOC.

L GOC to be shareholder of LGOC’ssubsidiary

638. For a subsidiary of an LGOC, the LGOC must be the shareholder
of the subsidiary.

If 2 or morelocal governments are shareholders, sharesand
entitlements apportioned by agreement

639.(1) This section appliesif 2 or more local governments are, or areto
be, shareholders of an LGOC.

(2) Each local government isto hold the number or proportion of shares
in the LGOC as the local governments agree.

(3) Subject to section 642, each local government isentitled torightsasa
shareholder of the LGOC as agreed by resolution of the local governments.

Variation of sharesand share capital of corporatised corporation

640.(1) The shareholder of a corporatised corporation may vary the share
capital of the corporation.

(2) Without limiting subsection (1), the shareholder may provide for—
(@) theissue of further sharesin the corporation; or
(b) the cancellation of issued sharesin the corporation; or
(c) theconsolidation or division of issued shares in the corporation.

(3) If the shareholder is aloca government, the local government may
only act under this section by resolution.



s 641 413 s 643
Local Government Act 1993

(4) If the shareholder is an LGOC, the LGOC may only act under this
section by resolution of its board.

(5) A resolution under this section takes effect on publication in the
gazette of notice of the making of the resolution or on alater day stated in
the resolution and the notice.

Transfer, issue etc. of shares

641.(1) An LGOC' s shareholder may transfer shares in the LGOC only
to—

() another local government; or

(b) if the LGOC is to become a subsidiary of another LGOC—the
other LGOC.

(2) An LGOC may transfer sharesin its subsidiary only to—
(@ another LGOC; or
(b) if thesubsidiary isto become an LGOC—to itsloca government.

Shareholders must act jointly
642.(1) This section appliesif an LGOC has more than 1 shareholder.

(2) If this part authorises an LGOC's shareholder to do an act, the
shareholders may only do the act jointly.

(3) If this part requires the shareholder to do an act, the shareholders
must do the act jointly.

Subdivision 4—Shareholders and councillors

Appointment of councillors as shareholder’s delegates

643.(1) A local government may, by resolution, on the terms the local
government decides, appoint 2 of its councillors as delegates
(“shareholder’s delegates’) of the local government in its capacity as
shareholder of its LGOC.

(2) If more than one-half of the directors of the LGOC are councillors or
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employees of the local government, the directors must not be shareholder’s
delegates for the LGOC.

(3) Subsection (2) and this subsection expire on 1 July 1999.

(4) When acting as delegates of alocal government under this part, the
shareholder’ s delegates must act jointly.

(5) Subject to direction by the loca government by resolution, its
shareholder’ s del egates may, on behalf of the local government, exercise the
following powers of the local government in relation to the loca
government’ s corporatised corporations—

(@ appointment (including terms of appointment) and removal of
directors of the board of an LGOC or of the first board of a
subsidiary of an LGOC (including chairpersons and deputy
chairpersons);

(b) monitoring the performance of the LGOC and its subsidiaries;

(c) making requests, or giving directions about and agreeing to a
corporate plan and statement of corporate intent or changes to
them;

(d) exempting an LGOC from including matters in its statement of
corporate intent;

(e) giving directionsto aboard of an LGOC, other than if the power
IS stated to be by resolution of the local government.

(6) A shareholder’s delegate, in exercising a power under this section,
must act to promote the principles of this part as they apply to the LGOC.

(7) A power exercised by ashareholder’ s delegate of alocal government
is taken to have been exercised by the local government.

(8) A shareholder’s delegate must give the local government the reports
on the performance of the LGOC requested by the local government,
including information on decisions made by the LGOC, but excluding
relevant commercially sensitive material given to the delegates by the
LGOC.

(9) A shareholder’s delegate does not incur civil liability for an act or
omission done or omitted to be done honestly and without negligence under
this subdivision in relation to the LGOC or its subsidiaries.
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(10) A liability that would, apart from subsection (9), attach to a
shareholder’ s delegate attaches instead to the local government.

(11) If a shareholders delegate lawfully makes a request or gives a
direction to an LGOC under this section, the LGOC must comply with the
request or direction asif the delegate were the local government.

Subdivision 5—Board of directors

Corporatised cor poration to have board of directors

644. Each corporatised corporation must have a board of directors (the
“board”).

Role of board

645. The role of a corporatised corporation’s board includes the
following matters—

(@) responsibility for the corporation's commercial policy and
management;

(b) ensuring, asfar as possible, the corporation achieves, and actsin
accordance with, its statement of corporate intent and, for an
LGOC, its corporatisation charter and carries out its objectivesin
its statement of corporate intent;

(c) accounting to the corporation’ s shareholder for its performance as
required by this part and other laws applying to the corporation;

(d) ensuring the corporation otherwise performs its functions in a
proper, effective and efficient way.

Delegation by board

646.(1) A corporatised corporation’s board may, by resolution, delegate
its powers to—

(@) adirector; or
(b) acommittee of the board; or
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(c) thecorporation’s chief executive officer; or
(d) an appropriately qualified employee of the corporation.
(2) In this section—

“appropriately qualified” includes having qualifications, experience or
standing appropriate to exercise the power.

Example of ‘standing’—

An employee’ s classification level in the corporatised corporation.

Additional provisions about board—div 5
647. Additional provisions about the board are in division 5.

First board of LGOC

648.(1) For the appointment of the first board of an LGOC, the local
government of the candidate LGOC must act under sections 734(1)
and 735(1) before the LGOC is established under section 630.

(2) The appointment takes effect when the LGOC is established.

First board of LGOC subsidiary

649.(1) For the appointment of the first board of a subsidiary of an
LGOC—

(@ theLGOC; or

(b) if the LGOC is not yet established—the local government of the
candidate subsidiary;

must act under sections 734(2) and 735(2) before the subsidiary is
established under section 632.

(2) For the local government acting under the sections, areferencein the
sections to the LGOC is taken to be a reference to the local government of
the candidate subsidiary.

(3) An appointment under this section—
(a) takeseffect when the subsidiary is established; and
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(b) if made by the local government—must be for not more than
3 months.

Subdivision 6—Chief executive officer

Corporatised corporationsto have chief executive officer
650. Each corporatised corporation is to have a chief executive officer.

Duties of chief executive officer

651. A corporatised corporation’s chief executive officer is, under its
board, to manage the corporation.

Things done by chief executive officer

652. Anything done in the name of, or for, a corporatised corporation by
its chief executive officer is taken to have been done by the corporation.

Delegation by chief executive officer

653.(1) A corporatised corporation’ schief executive officer may delegate
the chief executive officer’s powers (including a power delegated to the
chief executive officer) to an appropriately qualified employee of the
corporation.

(2) Subsection (1) has effect subject to any directions of the corporation’s
board.

(3) In this section—

“appropriately qualified” includes having qualifications, experience or
standing appropriate to exercise the power.

Example of ‘standing’—

An employee’s classification level in the corporatised corporation.
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Additional provisionsabout chief executive officer—div 6

654. Additional provisions about a corporatised corporation’s chief
executive officer arein division 6.

Subdivision 7—Corporate plan—general

L GOC must have corporate plan
655. Each LGOC must have a corporate plan.

Corporate plan to apply to subsidiaries

656. If an LGOC has a subsidiary, the LGOC’s corporate plan must
apply to the LGOC and its subsidiary.

Subdivision 8—Preparation, agreement on and changes to corporate
plan

Draft corporate plan

657.(1) Before 1 May of each year, an LGOC'’ s board must prepare, and
submit to its shareholder for agreement, a draft corporate plan for at least 3
years starting on 1 July of the year.

(2) However, for the LGOC's first corporate plan, the LGOC must,
within 1 month after becoming an LGOC, prepare, and submit to its
shareholder for agreement, a draft corporate plan to apply from its
corporatisation to, at the earliest, the third 30 June after it becomes a
corporatised corporation.

(3) The board and the shareholder must try to reach agreement on the
draft plan as soon as possible and, except if subsection (2) applies, not later
than 1 month before the start of the period covered by the plan.

Duration of cor porate plan

658. Subject to section 661, a corporate plan of an LGOC continues in
force until anew corporate plan takes effect.
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Special proceduresin relation to draft corporate plan

659.(1) The shareholder may return the draft corporate plan to the board
and ask it to—

(@) consider or further consider any matter and deal with the matter in
the draft plan; and

(b) revise the draft plan in the light of its consideration or further
consideration.

(2) The board must comply with the request as a matter of urgency.

(3) If adraft corporate plan has not been agreed to by the shareholder
within 2 months from the day on which the LGOC becomes an LGOC, the
shareholder may, by written notice, direct the board to—

(a) take stated stepsin relation to the draft plan; or
(b) make stated changes to the draft plan.

(4) If adraft corporate plan, other than the first corporate plan, for a
period from 1 July in a year has not been agreed to by the shareholder by
1 June of the year, the shareholder may, by written notice, direct the board
to—

(a) take stated stepsin relation to the draft plan; or
(b) make stated changes to the draft plan.

(5) The board must immediately comply with a direction under
subsection (3) or (4).

(6) A copy of adirection must be open to inspection.

Corporate plan on agreement

660. Subject to section 658, when a draft corporate plan of an LGOC is
agreed to by the shareholder, it becomes the LGOC’ s corporate plan for the
period of the plan.

Corporate plan pending agreement

661.(1) If adraft corporate plan for an LGOC has not been agreed to by
the shareholder within 1 month from the day on which it becomes an
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LGOC (“thetime”), thelast draft corporate plan before the timeistaken to
be the LGOC's corporate plan until a draft corporate plan becomes the
LGOC' s corporate plan under section 660.

(2) If an LGOC's shareholder has not agreed to a draft corporate plan,
other than the first corporate plan, on or before 1 July in ayear (also “the
time”), the last draft corporate plan before the time is taken to be the
LGOC's corporate plan until a draft corporate plan becomes the LGOC's
corporate plan under section 660.

(3) In this section—

“last draft corporate plan”, before the time, means the draft corporate
plan submitted, or last submitted, by the board to the shareholder (with
any changes made by the board, whether before or after the time, at the
direction of the shareholder).

Changesto corporate plan

662.(1) An LGOC's corporate plan may be changed by its board with
the agreement of its shareholder.

(2) The shareholder may, by written notice, direct the board to change the
corporate plan.

(3) Before giving the direction, the shareholder must consult with the
board and take its views into account.

(4) A copy of the direction must be open to inspection.

Corporate plan open to inspection

663.(1) A copy of an LGOC' s corporate plan must be open to inspection
at the local government’ s public office.

(2) A copy of the corporate plan may be purchased at the loca
government’ s public office.

(3) The price of a copy of the corporate plan must be no more than the
cost to the local government of having a copy available for purchase, and, if
the copy is posted to the purchaser, the postage cost.
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Deletion of commer cially sensitive mattersfrom cor porate plan

664.(1) A matter in the corporate plan of an LGOC may be omitted from
the copies of it to be made public if—

(@) the matter is of acommercially sensitive nature to the LGOC or
itssubsidiary; and

(b) afull statement of the matter is given—
(i) if there are shareholder’ s del egatest55—to the delegates; or

(it) if thereareno shareholder’ s delegates—to each councillor of
the LGOC’sloca government.

(2) For section 250(2)(a), a full statement of the matter given to
shareholder’'s delegates or councillors under subsection (1)(b), is
information that is confidential to the local government.156

Subdivision 9—Statement of corporate intent—general

Corporatised corporations must have statements of corporate intent

665.(1) Each corporatised corporation must have a statement of
corporate intent for each financial year.

(2) If the corporation becomes a corporatised corporation other than on
1 Jduly inayear, itsfirst statement of corporate intent must be for the period
from its corporatisation to 30 June next following.

L GOC’sstatement of cor porate intent must be consistent with
cor porate plan

666. An LGOC's statement of corporate intent must be consistent with
Its corporate plan.

155 Section 643 (Appointment of councillors as shareholder’s delegates) provides for
appointment of shareholder’s delegates.

156 Section 250 (Improper use of information by councillors)
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Subsidiary’ s statement of cor porate intent to be consistent with
L GOC’s corporate plan and statement of cor porate intent

667. A subsidiary’ s statement of corporate intent must be consistent with
its LGOC' s corporate plan and statement of corporate intent.

Subdivision 10—Mattersto beincluded in statement of corporate intent

Mattersto beincluded in statement of cor porate intent

668.(1) A corporatised corporation’s statement of corporate intent must
state the corporation’ s financial and non-financial performance targets for its
activitiesfor the relevant financia year.

(2) A corporatised corporation’s statement of corporate intent must
include the following additional matters—

(8 anoutline of the corporation’s objectives and functions;

(b) anoutline of the nature and scope of the activities proposed to be
carried on by the corporation in the relevant financia year,
including details of any changes, since the last statement of
corporateintent, to the corporation’ sundertakingsoutsidethe area
of itslocal government;

(c) an outline of the corporation’s main undertakings and any
intention to dispose of any of them in the relevant financia year;

(d) thecorporation’s capital structure and dividend policies,

(e) anoutline of the magjor infrastructure investments proposed to be
carried out by the corporation in the relevant financia year;

(f) an outline of the outstanding and proposed borrowings by the
corporation;

(g) anoutline of the policies adopted by the corporation to minimise
and manage any risk of investments and borrowings that may

adversely affect itsfinancia stability;

(h) anoutline of the corporation’ s policies and procedures relating to
the acquisition and disposal of major assets,

(i) the corporation’s accounting policies applying to the preparation
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of its accounts;

() thetype of information to be given to the shareholder, including
information to be given in quarterly and annual reports,

(k) an outline of the employment and industrial relations policies of
the corporation;

() for an LGOC—any proposal for the establishment of a subsidiary
of the LGOC;

(m) the matters set out in the LGOC's charter transitional part that
continue to be relevant to the operations of the corporatised
corporation.

(3) The corporatised corporation’s shareholder may exempt the
corporation from including any matter, or any aspect of amatter, mentioned
in subsection (2) in the statement of corporate intent if the shareholder
considers the matter or aspect is not materially relevant to the corporatised
corporation or its activities.

(4) The statement of corporate intent must also include the matters
concerning its community service obligations required under
section 678157

(5) Subsections (1), (2) and (4) do not limit the matters that may be
included in a statement of corporate intent.

Example for subsection (5)—

The statement of corporate intent could include matters set out in the LGOC's
corporatisation charter.

Deletion of commer cially sensitive matter s from statement of cor por ate
intent

669.(1) A matter in the statement of corporate intent of a corporatised
corporation may be omitted from the copies of it to be made public if—

(@ the matter is of a commercially sensitive nature to the
corporatised corporation; and

157 Section 678 (Community service obligations to be stated in statement of
corporate intent)
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(b) afull statement of the matter is given—

(i) if the corporatised corporation is an LGOC and there are
shareholder’ s del egatest58—to the delegates; or

(i) if the corporatised corporation is an LGOC and there are no
shareholder’ s delegates—to each councillor of the LGOC's
local government; or

(iii) if the corporatised corporation is a subsidiary and there are
shareholder’ s delegates of its LGOC—to the delegates; or

(iv) if the corporatised corporation is a subsidiary and there are
no shareholder’ s delegates of its LGOC—to each councillor
of the LGOC'slocal government.

(2) For section 250(2)(a), a full statement of the matter given to
shareholder’'s delegates or councillors under subsection (1)(b), is
information that is confidential to the local government.159

Subdivision 11—Preparation, agreement on and modification of
statement of corporate intent

Draft statement of corporate intent

670.(1) For each financial year, a corporatised corporation’s board must
prepare, and submit to its shareholder for agreement, a draft statement of
corporate intent before 1 May preceding the financial year.

(2) However, for acorporatised corporation’ sfirst statement of corporate
intent, the corporation must, within 1 month after becoming a corporatised
corporation, prepare, and submit to its shareholder for agreement, a draft
statement of corporate intent to apply from its becoming a corporatised
corporation.

(3) The board and the shareholder must try to reach agreement on the
draft statement as soon as possible and, except if subsection (2) applies, not
later than the start of the financial year.

158 Section 643 (Appointment of councillors as shareholder’s delegates) provides for
appointment of shareholder’s delegates.

159 Section 250 (Improper use of information by councillors)
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Consultation with industrial organisations etc.

671. In preparing a statement of corporate intent, a corporatised
corporation’ sboard may consult with interested industrial organisationsand
employees.

Special proceduresin relation to draft statement of cor por ate intent

672.(1) The shareholder may return the draft statement of corporate
intent to the board and ask it to—

(@) consider or further consider any matter and deal with the matter in
the draft statement; and

(b) revisethe draft statement in the light of its consideration or further
consideration.

(2) The board must comply with the request as a matter of urgency.

(3) If adraft statement of corporate intent has not been agreed to by the
shareholder within 2 months from the day on which the corporation
becomes a corporatised corporation, the shareholder may, by written notice,
direct the board to—

(@) take stated stepsin relation to the draft statement; or
(b) make stated changes to the draft statement.

(4) If adraft statement of corporate intent of the corporation, other than
its first statement of corporate intent, for a period from 1 July in ayear has
not been agreed to by its shareholder by 1 July of the year, the shareholder
may, by written notice, direct the board to—

(@) take stated stepsin relation to the draft statement; or
(b) make stated changes to the draft statement.

(5) The board must immediately comply with a direction under
subsection (3) or (4).

(6) A copy of adirection must be open to inspection.

Statement of cor porate intent on agreement
673. When a draft statement of corporate intent of a corporatised
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corporation is agreed to by its shareholder, it becomes the corporation’s
statement of corporate intent for the period of the statement.

Statement of corporate intent pending agr eement

674.(1) If adraft statement of corporate intent has not been agreed to by
its shareholder within 2 months from the day on which the corporation
becomes a corporatised corporation (“the time”), the last draft statement of
corporateintent istaken to be the corporation’ s statement of corporate intent
until a draft statement of corporate intent becomes the corporation’s
statement of corporate intent under section 673.

(2) If the shareholder of a corporatised corporation has not agreed to a
draft statement of corporate intent, other than thefirst statement of corporate
intent, by 1 July in a year (also “the time”), the last draft statement of
corporateintent istaken to be the corporation’ s statement of corporate intent
until a draft statement of corporate intent becomes the corporation’s
statement of corporate intent under section 673.

(3) In this section—

“last draft statement of corporate intent”, before the time, means the
draft statement of corporate intent submitted, or last submitted, by the
board to the shareholder (with any changes by the board, whether
before or after the time, at the direction of the shareholder).

Changesto statement of cor por ate intent

675.(1) A corporatised corporation’s statement of corporate intent may
be changed by its board with the agreement of its sharehol der.

(2) The shareholder may, by written notice, direct the board to change the
statement of corporate intent.

(3) Before giving the direction, the shareholder must consult with the
board and take its views into account.

(4) A copy of the direction must be open to inspection.
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Statement of cor porate intent open to inspection

676.(1) Subject to section 669, a copy of a corporatised corporation’s
statement of corporate intent must be open to inspection at the local
government’ s public office.

(2) A copy of the statement of corporate intent may be purchased at the
local government’ s public office.

(3) The price of a copy of the statement of corporate intent must be no
more than the cost to the local government of having the copy available for
purchase, and, if the copy is posted to the purchaser, the postage cost.

(4) The LGOC must give to the chief executive officer of the local
government acopy of the current statement of corporate intent of each of its
subsidiaries.

Subdivision 12—Community service obligations

M eaning of “community service obligations’

677.(1) The “community service obligations’ of a corporatised
corporation are obligations to do anything that the corporation’s board
establishes to the satisfaction of the shareholder—

(8 arenotinthecommercial interests of the corporation to do; and

(b) arisebecause of adirection by the corporation’ slocal government
toits LGOC; and

(c) do not arise because of the application of the following key
principles of corporatisation and their el ements—

(i) principle 3—strict accountability for performance;
(it) principle 4—competitive neutrality.
(2) This section appliesto the following directions and duties—

(@) directions given to the LGOC's board under section 659
or 662,160

160 Section 659 (Special procedures in relation to draft corporate plan) or
662 (Changes to corporate plan)
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(b) adirection given to the corporatised corporation’s board under
section 672, 675, 679 or 714;161

(c) any duty to carry out activities (including any economic
development activities or activities of a regulatory or policy
formulation nature) arising under an Act applying specifically to
the corporatised corporation or corporatised corporations
generaly.

Community service obligations to be stated in statement of corpor ate
intent

678.(1) The community service obligations that a corporatised
corporation isto do are to be stated in its statement of corporate intent.

(2) The costings of, funding for, or other arrangements to make
adjustmentsrelating to, the corporation’scommunity service obligationsare
also to be stated in its statement of corporate intent.

(3 A corporatised corporation’s statement of corporate intent is
conclusive, as between the corporation and its shareholder, of —

() the nature and extent of the community service obligations of the
corporation; and

(b) the waysin which, and the extent to which, the corporation is to
be compensated by the shareholder for the community service
obligations.

Subdivision 13—General reserve powers of shareholder

Reserve power of shareholder to givedirectionsto LGOC in public
inter est

679.(1) An LGOC's shareholder may, by resolution, give the LGOC's
board awritten direction in relation to the LGOC and its subsidiaries if the

161 Section 672 (Special procedures in relation to draft statement of corporate
intent), 675 (Changes of statement of corporate intent), 679 (Reserve power of
shareholder to give directions to LGOC in public interest) or 714 (Reserve power
of shareholder to direct that asset not be disposed of)
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shareholder is satisfied, because of exceptional circumstances, it is
necessary to give the direction in the public interest.

(2) The board must ensure the direction is complied with by the LGOC.

(3) If the direction concerns the LGOC's subsidiary, the LGOC board
must, to the extent the direction concerns the subsidiary—

(8 notify the subsidiary of the direction; and
(b) ensurethedirection is complied with by the subsidiary.

(4) The subsidiary’s board must ensure that a direction of which it has
been notified is complied with in relation to the subsidiary to the extent that
the direction concerns the subsidiary.

(5) Before giving the direction, the shareholder must—
(8 consult with the LGOC; and

(b) ask the board to advise it whether, in its opinion, complying with
the direction would not be in the commercial interests of the
LGOC or any of its subsidiaries.

(6) A copy of the direction must be open to inspection.

Subdivision 14—Suspected insolvency from directions

Notice of suspected insolvency because of direction
680.(1) This section appliesif—

(@) a corporatised corporation’s board is given a direction by its
shareholder; and

(b) the board suspects the corporation, or, for an LGOC, its
subsidiary, will or may become insolvent; and

(c) in the board's opinion, the cause or a substantial cause of the
suspected insolvency would be compliance with the direction.

(2) The board must immediately give written notice to the shareholder,
the auditor-general and, if the corporation is a subsidiary, its loca
government of —

(@) thesuspicion; and
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(b) itsreasonsfor the opinion.
(3) The notice must state that it is given under this section.
(4) Thegiving of the notice operates to suspend the direction until—
(@) the shareholder advisesthe board, in writing, that the sharehol der
IS not satisfied—
(i) the board’'s suspicion mentioned in subsection (1)(b) is
well-founded; or
(i) the board’'s opinion mentioned in subsection (1)(c) is
justified; or
(b) thedirection isrevoked.

(5) If the shareholder is satisfied the board’ s suspicion is well-founded,
the shareholder must immediately—

(@) if aso satisfied the board’s opinion is justified—revoke the
direction; and
(b) inany case—givethe board the written directions the sharehol der

considers necessary or desirable, including any directions
necessary or desirable to ensure—

(i) the corporation or, for an LGOC, its subsidiary does not
incur further debts; or

(i) theLGOC or itssubsidiary will be ableto pay all its debts as
and when they become due.

(6) Without limiting subsection (5), a direction under this section may
require an LGOC or any of its subsidiaries to stop or limit particular
activities.

(7) If the shareholder is a local government, a direction under
subsection (5) must be by resolution of the local government.

(8) The board of the corporatised corporation must ensure a direction
under this section is complied with by the corporation.

(9) If the direction to an LGOC's board concerns the LGOC's
subsidiary, the LGOC board must, to the extent the direction concerns the
subsidiary—

(@) notify the subsidiary of the direction; and
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(b) ensurethedirection is complied with by the subsidiary.

(10) The subsidiary’ s board must ensure that a direction of which it has
been notified is complied with in relation to the subsidiary to the extent that
the direction concerns the subsidiary.

(11) A copy of the direction by a local government must be open to
Inspection.

(12) This section is in addition to, and does not limit, another provision
of this part or another law.

(13) The shareholder must give the auditor-general a copy of every
advice or direction given under this section to the board.

Subdivision 15—Limitation on local government directions

Corporatised corporation and board not otherwise subject to local
government direction

681. Except as otherwise provided by this or another Act, a corporatised
corporation and its board are not subject to direction by or on behalf of its
local government under this part.

Subdivision 16—Reports and other accountability matters

Application of Financial Administration and Audit Act

682.(1) The provisions of the Financial Administration and Audit Act
1977 that apply to local governments (“the provisions’) apply to a
corporatised corporation with any necessary changes.

(2) For the purposes of the provisions, a corporatised corporation is a
controlled entity.

(3) The provisions apply to a corporatised corporation asif areferencein
the Act to the appropriate Minister were areference to the local government.
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Quarterly reports

683.(1) A corporatised corporation’s board must giveto its shareholder a
report on the corporation’s operations including, for an LGOC, its
subsidiaries for each of the first 3 quarters of afinancia year.

(2) A quarterly report must be given to—

(@ for an LGOC if there are shareholder’'s delegates—the
shareholder’ s delegates; and

(b) for corporatised corporations to which paragraph (a) does not
apply—the sharehol der.

(3) A quarterly report must be given—
(8 within 1 month after the end of the quarter; or

(b) if another period after the end of the quarter is agreed between the
board and the shareholder—within the agreed period.

(4) A quarterly report must include the information required to be given
in the report by the corporation’s statement of corporate intent.

(5) For section 250(2)(a), a quarterly report of an LGOC is information
that is confidential to the LGOC’ sloca government.162

Annual reports

684.(1) A corporatised corporation’s board must give to its sharehol der
an annual report on the corporation’s operationsincluding, for an LGOC, its
subsidiaries for each financial year.

(2) The annual report must be given to the shareholder—
(& within 4 months after the end of the financia year; or

(b) if another period after the end of the financial year is agreed
between the board and the sharehol der—within the agreed period.

(3) The annual report163 must—
(&) contain the information that is required to be included in the report

162 Section 250 (Improper use of information by councillors)
163 Under section 686 certain material may be deleted from the report.
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(b)

(©

(d)

(€)

()

by its shareholder to enable an informed assessment to be made
of the corporation’s operations, including for an LGOC, the
operations of its subsidiaries, and including a comparison of the
performance of the corporation with its statement of corporate
intent; and

state the corporation’s dividend policy for the financia year to
which the report relates; and

include the statement of corporate intent for the relevant financial
year; and

include particulars of any changes made to the statement of
corporate intent during the relevant financia year; and

include particulars of any directions given to the board by the
shareholder relating to the relevant financial year;164 and

include particulars of the impact on the financial position, profits
and losses and prospects of the corporation, including, for an
LGOC, its subsidiaries, of any changes to the statement of
corporate intent and of any directions given to the board by the
shareholder, relating to the relevant financial year.

(4) The annual report must also state whether or not, in the directors
opinion, there are, when the statement is made, reasonable grounds to

164 An LGOC's shareholder may give directions to the board of an LGOC under—

section 659 (Special proceduresin relation to draft corporate plan)
section 662 (Changes to corporate plan)

section 672 (Special procedures in relation to draft statement of corporate
intent)

section 675 (Changes to statement of corporate intent)

section 679 (Reserve power of shareholder to give directions to LGOC in
public interest)

section 680 (Notice of suspected insolvency because of direction)

section 699 (Notice of suspected insolvency otherwise than because of
direction)

section 711 (Payment of dividends)
section 712 (Interim dividends)

section 714 (Reserve power of shareholder to direct that asset not be
disposed of)
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believe the corporation will be able to pay its debts as and when they fall
due.

(5) This section does not limit the matters required to be included in, or
to accompany, a corporation’s annual report under another Act or law.

Annual report open to inspection

685.(1) A copy of an LGOC'’s annual report must be open to inspection
at the local government’s public office.

(2) A copy of the report may be purchased at the local government’s
public office.

(3) The price of acopy of the report must be no more than the cost to the
local government of having a copy available for purchase, and, if the copy is
posted to the purchaser, the postage cost.

Omission of certain mattersfrom annual report etc.

686.(1) A matter required to be included in the annual report of an
LGOC for afinancial year may be omitted from the copies of the annual
report (and accompanying documents) to be made public if—

(@) the matter is of acommercialy sensitive nature to the LGOC or
its subsidiary; and

(b) afull statement of the matter is given—
(i) if there are shareholder’ s delegatesi65—to the delegates; or

(it) if thereare no shareholder’ s del egates—to each councillor of
the LGOC’sloca government.

(2) For section 250(2)(a), a full statement of the matter given to
shareholder’'s delegates or councillors under subsection (1)(b), is
information that is confidential to the LGOC’slocal government.166

(3) An annual report of an LGOC may include a summary of a matter

165 Section 643 (Appointment of councillors as shareholder’s delegates) provides for
appointment of shareholder’s delegates.

166 Section 250 (Improper use of information by councillors)
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required to be included in the annual report, rather than a full statement of
the matter, if—

(8 thesummary indicatesit isasummary only; and

(b) afull statement of the matter is given to the local government
when the annual report is given to the shareholder.

(4) Subsections (1) to (3) have effect despite section 684 or another Act
or law.

(5) Subsection (1) has effect despite subsection (3).

L GOC board to keep shareholder informed
687.(1) An LGOC’ s board must—

(@) keep its shareholder reasonably informed of the operations,
financial performance and financia position of the LGOC and its
subsidiaries, including the assets and liabilities, profits and losses
and prospects of the LGOC and its subsidiaries; and

(b) give to the shareholder reports and information that the
shareholder requires to enable the shareholder to—

(i) make informed assessments of matters mentioned in
paragraph (a); or

(i) comply with reporting requirements on the shareholder
under an Act; and

(c) if matters arise that, in the board’ s opinion, may prevent or
significantly affect achievement of the LGOC's objectives or
targets in its statement of corporate intent—immediately inform
the shareholder of the matters and its opinion in relation to them.

(2) However, a matter that is of a commercialy sensitive nature to an
LGOC or its subsidiary may be omitted from information given by the
LGOC under subsection (1) if afull statement of the matter is given—

(a) if there are shareholder’ s delegates—to the delegates; or

(b) if there are no shareholder’ s del egates—to each councillor of the
LGOC sloca government.

(3) For section 250(2)(a), a full statement of the matter given to
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shareholder’s delegates or councillors under subsection (2) is information
that is confidential to the LGOC’ sloca government.167

(4) Subsection (1) does not limit the matters of which the board is
required to keep the shareholder informed, or limit the reports or
information the board is required, or may be required, to give to the
shareholder, under another Act or law.

(5) If there are shareholder’s delegates for the LGOC, the reports and
information under subsection (1) must be given to the shareholder’s
delegates on behalf of thelocal government.

Subdivision 17—Duties and liabilities of directors and other officers

Disclosure of interests by directors

688.(1) If a corporatised corporation’s director has a direct or indirect
interest in a matter being considered, or about to be considered, by the
board, the director must disclose the nature of the interest to a meeting of
the board as soon as practicable after the relevant facts come to the
director’ s knowledge.

Maximum penalty—2100 penalty units.
(2) The disclosure must be recorded in the board’ s minutes.

Voting by interested director

689.(1) A corporatised corporation’s director who has a material
personal interest in amatter being considered by the board must not—

(&) voteon the matter; or

(b) vote on a proposed resolution (a “related resolution”) under
subsection (2) in relation to the matter (whether in relation to the
director or another director); or

(c) be present while the matter, or a related resolution, is being
considered by the board; or

167 Section 250 (Improper use of information by councillors)
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(d) otherwise take part in any decision of the board in relation to the
meatter or arelated resolution.

Maximum penalty—2100 penalty units.

(2) Subsection (1) does not apply to the matter if the board has, at any
time, passed a resol ution that—

() satesthedirector, the interest and the matter; and

(b) states that the directors voting for the resolution are satisfied the
interest should not disqualify the director from considering or
voting on the matter.

(3) A quorum is present during a consideration of a matter by the board
only if at least 2 directors are present who are entitled to vote on any motion
that may be moved in relation to the matter.

(4) The corporation’s shareholder or the shareholder’ s delegate may, by
signing consent to a proposed resolution, deal with a matter if the board
cannot deal with it because of subsection (3).

Duty and liability of certain officersof corporatised corporation

690.(1) An officer of a corporatised corporation must act honestly in the
exercise of powers, and discharge of functions, as an officer of the
corporatised corporation.

Maximum penalty—

(a) if thecontraventioniscommitted with intent to deceive or defraud
the corporatised corporation, creditors of the corporation or
creditors of another person or for another fraudulent
purpose—500 penalty units or 5 years imprisonment; or

(b) inany other case—100 penalty units.

(2) In the exercise of powers and the discharge of functions, an officer of
a corporatised corporation must exercise the degree of care and diligence
that a reasonable person in a like position in a corporatised corporation
would exercise in the corporation’ s circumstances.

Maximum penalty—2100 penalty units.

(3) An officer of a corporatised corporation, or a person who has been an
officer of a corporatised corporation, must not make improper use of
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information acquired as an officer of the corporatised corporation—

() togain, directly or indirectly, an advantage for himself or herself
or for another person; or

(b) to cause detriment to the corporation.
Maximum penalty—500 penalty units or 5 years imprisonment.

(4) An officer of acorporatised corporation must not make improper use
of the officer’s position as an officer of the corporatised corporation—

(8 togain, directly or indirectly, an advantage for himself or herself
or for another person; or

(b) to cause detriment to the corporation.
Maximum penalty—500 penalty units or 5 years imprisonment.

(5) If a person contravenes this section in relation to a corporatised
corporation, the corporation may recover from the person as a debt due to
the corporation—

(a) if anyone made aprofit because of the contravention—an amount
equal to the profit; and

(b) if the corporation suffered loss or damage because of the
contravention—an amount equal to the loss or damage.

(6) An amount may be recovered from the person under subsection (5)
whether or not the person has been convicted of an offencein relation to the
contravention.

(7) Subsection (5) is in addition to, and does not limit, the Crimes
(Confiscation of Profits) Act 1989.

(8) In determining for the purposes of subsection (2) the degree of care
and diligence that a reasonable person in a like position in a corporatised
corporation would exercise in the circumstances of the corporatised
corporation concerned, regard must be had to—

(@ the fact that the person is an officer of the corporatised
corporation; and

(b) theapplication of this part to the corporation; and

(c) relevant matters required or permitted to be done under this part
in relation to the corporation;
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including, for example—

(d) any relevant community service obligations of the corporation;
and

(e) any relevant directions or approvals given to the corporation by its
shareholder.

(9) Subsection (8) does not limit the matters to which regard may be had
for subsection (2).

(10) This section—

() isinadditionto, and does not limit, any rule of law relating to the
duty or liability of a person because of the person’s office in
relation to a corporation; and

(b) does not prevent civil proceedings being started for a breach of
the duty or the liability.

Prohibition on loansto directors
691.(1) A corporatised corporation must not, whether directly or
indirectly—
(@) make aloan to a director, a spouse of a director or a relative of
either of them; or

(b) give a guarantee or provide security in connection with a loan
made to a director, a spouse of adirector or arelative of either of
them.

(2) Subsection (1) does not apply to the entering into by the corporation
of an instrument with a person mentioned in subsection (1) if the
instrument is entered into on the same terms as similar instruments are
entered into by the corporation with members of the public.

(3) A director of acorporatised corporation who is knowingly concerned
in a contravention of subsection (1) by the corporation (whether or not in
relation to the director) commits an offence.

Maximum penalty—2100 penalty units.
(4) In this section—
“relative’” means—
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(@) aparent or remoter lineal ancestor; or
(b) ason, daughter or remoter issue; or
(c) abrother or sister.

When corporatised cor poration not to indemnify officers
692.(1) A corporatised corporation must not—

(@ indemnify a person who is or has been an officer of the
corporation against aliability incurred as an officer; or

(b) exempt aperson who is or has been an officer of the corporation
from aliability incurred as an officer.

(2) Aninstrument is void so far as it provides for the corporation to do
something that subsection (1) prohibits.

(3) Subsection (1) does not prevent the corporation from indemnifying a
person against a civil liability (other than aliability to the corporation or a
subsidiary of the corporation) unless the liability arises out of conduct
involving alack of good faith.

(4) Subsection (1) does not prevent the corporation from indemnifying a
person against aliability for costs and expenses incurred by the person—
(@) in defending a proceeding, whether civil or criminal, in which
judgment is given in favour of the person or in which the person
Is acquitted; or
(b) in connection with an application in relation to a proceeding in
which relief is granted to the person by a court.

(5) The corporation may give an indemnity mentioned in subsection (3)
or (4) only with the prior approval of its shareholder.

(6) In this section—

“indemnify” includes indemnify indirectly through 1 or more interposed
entities.
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Corporatised cor poration not to pay premiumsfor certain liabilities of
officers

693.(1) A corporatised corporation must not pay, or agree to pay, a
premium in relation to a contract insuring a person who is or has been an
officer of the corporation against aliability—

(&) incurred by the person as an officer; and
(b) arising out of conduct involving—
(i) awilful breach of duty in relation to the corporation; or

(i) without limiting subparagraph (i), a contravention of
section 690(3) or (4).

(2) Subsection (1) does not apply to a liability for costs and expenses
incurred by a person in defending proceedings, whether civil or criminal,
and whatever their outcome.

(3) Aninstrument isvoid so far asit insures aperson against aliability in
contravention of subsection (1).

(4) In this section—
“pay” includes pay indirectly through 1 or more interposed entities.

Director’sduty to prevent insolvent trading
694.(1) If—
(@) immediately before a corporatised corporation incurs a debt—

(i) there are reasonable grounds to suspect that the corporation
will not be able to pay all its debts as and when they become
payable; or

(if) there are reasonable grounds to suspect that, if the
corporation incurs the debt, it will not be able to pay al its
debts as and when they become payable; and

(b) thecorporationis, or later becomes, unable to pay all its debts as
and when they become payable;

a person who is a director of the corporation, or takes part in the
corporation’s management, at the time when the debt is incurred commits
an offence.
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Maximum penalty—2100 penalty unitsor 1 year’ simprisonment.

(2) In aproceeding against a person for an offence against this section, it
isadefenceif it isproved—

() that the debt was incurred without the person’s express or implied
authority or consent; or

(b) that, at the time when the debt was incurred, the person did not
have reasonabl e cause to suspect—

(i) that the corporation would not be able to pay al its debts as
and when they became payable; or

(ii) that, if the corporation incurred that debt, it would not be able
to pay all its debts as and when they became payable; or

(c) that the persontook all reasonable stepsto prevent the corporation
from incurring the debt; or

(d) for adirector—that the person did not take part at the time in the
corporation’s management because of illness or for some other
good cause.

Court may order compensation

695.(1) If a person is found guilty of an offence against section 694 in
relation to the incurring of a debt by a corporatised corporation, the
Supreme Court or a District Court may declare that the person is to be
personally responsible without any limitation of liability for the payment to
the corporation of the amount required to satisfy the part of the
corporation’ s debts that the court considers proper.

(2) This section does not affect any rights of a person to indemnity,
subrogation or contribution.

(3) This section—

(a) isinaddition to, and doesnot limit, any rule of law about the duty
or liability of a person because of the person’ s officein relation to
acorporation; and

(b) does not prevent proceedings being instituted for a breach of the
duty or theliability.
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Examination of persons concerned with cor poratised corporations

696.(1) If it appears to the Attorney-Genera or alocal government that
there are reasonable grounds to believe—

(@) aperson who has been concerned, or taken part, in a corporatised
corporation’ s management, administration or affairs has been, or
may have been, guilty of fraud, negligence, default, breach of
trust or breach of duty or other misconduct in relation to the
corporation; or

(b) aperson may be capable of giving information in relation to a
corporatised corporation’ s management, administration or affairs;

the Attorney-General or local government may apply to the Supreme Court
or aDistrict Court for an order under this section in relation to the person.

(2) If the Attorney-General makes an application under subsection (1)
about a corporatised corporation, the Attorney-General must, as soon as
practicable, advise the corporation’slocal government.

(3 A loca government may only make an application under
subsection (1) in relation to its corporatised corporation and must, as soon
as practicable after making an application, advise the Attorney-General .

(4) If the court is satisfied it is reasonable and appropriate for the person
to be examined, the court may order that the person attend before the court
at atime and place fixed by the court to be examined on oath on any matters
relating to the corporation’s management, administration or affairs.

(5) The examination of the person isto be held in public except so far as
the court considers that, because of specia circumstances, it is desirable to
hold the examination in private.

(6) The court may give directions about—
() themattersto beinquired into at the examination; and

(b) the proceduresto befollowed at the examination (including, if the
examination is to be held in private, the persons who may be
present).

(7) The person must not fail, without reasonable excuse—
(@) to attend as required by the order; or
(b) to continueto attend as required by the court until the completion
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of the examination.
Maximum penalty—200 penalty units or 2 years imprisonment.

(8) The person must not fail to take an oath or make an affirmation at the
examination.

Maximum penalty—200 penalty units or 2 years imprisonment.

(9) The person must not fail to answer a question that the person is
directed by the court to answer.

Maximum penalty—200 penalty units or 2 years imprisonment.

(20) The person may be directed by the court (whether in the order or by
subsequent direction) to produce any document in the person’s possession,
or under the person’s control, relevant to the matters on which the personis
to be, or is being, examined.

(11) The person must not, without reasonable excuse, contravene a
direction under subsection (10).

Maximum penalty—200 penalty units or 2 years imprisonment.

(12) If the court directs the person to produce a document and the person
has a lien on the document, the production of the document does not
prejudicethelien.

(13) The person must not knowingly make a statement at the
examination that isfalse or misleading in amaterial particular.

Maximum penalty—500 penalty units or 5 years imprisonment.

(14) The person is not excused from answering a question put to the
person at the examination on the ground that the answer might tend to
incriminate the person or make the person liable to a penalty.

(15) If—

(@) before answering a question put to the person at the examination,
the person claims that the answer might tend to incriminate the
person or make the person liable to a penalty; and

(b) the answer might in fact tend to incriminate the person or make
the person liable to a pendty;

the answer is not admissible in evidence against the person in—

(c) acriminal proceeding; or
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(d) aproceeding for the imposition of a penalty;

other than a proceeding for an offence against this section or another
proceeding in relation to the falsity of the answer.

(16) The court may order the questions put to the person and the answers
given by the person at the examination to be recorded in writing and may
require the person to sign the record.

(17) Subject to subsection (15), any written record of the examination
signed by the person, or any transcript of the examination that is
authenticated by the signature of the examiner, may be used in evidence in
any legal proceeding against the person.

(18) The person may, at the person’s own expense, employ a lawyer,
and the lawyer may put to the person questions that the court considers just
to enable the person to explain or qualify any answers given by the person.

(19) The court may adjourn the examination from time to time.
(20) The court may order the whole or any part of the costs incurred by
the person be paid by—
(@) if the application was made by the Attorney-General—the State;
or

(b) if the application was made by a local government—the local
government.

Power to grant relief

697.(1) Thissection appliesto acorporatised corporation’ sdirector, chief
executive officer or employee.

(2) If, in aproceeding against a person to whom this section applies for
negligence, default, breach of trust or breach of duty as a person to whom
this section applies, it appears to the court that—

(@) the person is or may be liable for the negligence, default or
breach; but

(b) the person has acted honestly and, having regard to all the
circumstances of the case (including circumstances connected
with the person’s appointment) the person ought fairly to be
excused for the negligence, default or breach;
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the court may relieve the person (in whole or part) from liability on terms
the court considers appropriate.

(3) If a person to whom this section applies believes a claim will or
might be made against the person for negligence, default, breach of trust or
breach of duty as a person to whom this section applies, the person may
apply to the Supreme Court or a District Court for relief.

(4) The court has the same power to relieve the person asit would have if
a proceeding had been brought against the person in the court for the
negligence, default or breach.

(5) If—

(@) aproceeding mentioned in subsection (2) isbeing tried by ajudge
with ajury; and

(b) thejudge, after hearing the evidence, is satisfied that the defendant
ought under that subsection be relieved (in whole or part) from
the liability sought to be enforced against the person;

the judge may withdraw the case (in whole or part) from the jury and direct
that judgment be entered for the defendant on the terms (as to costs or
otherwise) the judge considers appropriate.

False or misleading information or documents
698.(1) An officer of a corporatised corporation must not—

(@ make a statement concerning the affairs of the corporation to
another officer or the corporation’s shareholder that the first
officer knowsisfase or mideading in amaterial particular; or

(b) omit from a statement concerning the corporation’s affairs made
to another officer or the corporation’s shareholder anything
without which the statement is, to the first officer’s knowledge,
misleading in amateria particular.

(2) A complaint against a person for an offence against subsection (1)(a)
or (b) is sufficient if it states that the information given was fase or
misleading to the person’s knowledge.

(3) An officer of a corporatised corporation must not give to an officer,
the corporation’s shareholder, a director, officer or employee of the
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shareholder, the corporation’s loca government or a councillor of the
corporation’slocal government a document containing information that the
first officer knowsisfalse, misleading or incompletein amaterial particular
without—

(@) indicating to the recipient that the document is false, misleading or
incomplete and the respect in which the document is false,
misleading or incomplete; and

(b) giving the correct information to the recipient if the first officer
has, or can reasonably obtain, the correct information.

Maximum penalty for subsections (1) and (3)—

(@) if thecontraventioniscommitted with intent to deceive or defraud
the corporatised corporation, creditors of the corporation or
creditors of another person or for another fraudulent
purpose—500 penalty units or 5 years imprisonment; or

(b) inany other case—100 penalty units.

Notice of suspected insolvency otherwise than because of direction
699.(1) This section appliesif—

() acorporatised corporation’s board suspects that the corporation
or, for an LGOC, its subsidiary is, may be, will or may become
insolvent; and

(b) inthe board’s opinion, compliance with a direction given by the
shareholder is not or would not be the cause or a substantial cause
of the suspected insolvency.

(2) The board must immediately give written notice to the corporation’s
shareholder and the auditor-general and, if the corporationisasubsidiary, to
itslocal government of—

(&) thesuspicion; and
(b) itsreasonsfor the opinion.
(3) The notice must state that it is given under this section.

(4) If the shareholder is satisfied that the board's suspicion is
well-founded, the shareholder must immediately give the board the written
directions that the shareholder considers necessary or desirable, including
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any directions necessary or desirable to ensure—
(@) the corporation or subsidiary does not incur further debts; or

(b) the corporation or subsidiary will be able to pay al its debts as
and when they become due.

(5) Without limiting subsection (4), a direction under this section may
require the corporation or, for an LGOC, any of its subsidiaries, to cease or
limit particular activities.

(6) If the shareholder is a local government, a direction under
subsection (4) must be by resolution of the local government.

(7) The board must ensure a direction under this section is complied with
by the corporation.

(8 If the direction to an LGOC’'s board concerns the LGOC's
subsidiary, the LGOC’ s board must, to the extent the direction concerns the
subsidiary—

(8 notify the subsidiary of the direction; and
(b) ensurethedirection is complied with by the subsidiary.

(9) The subsidiary’s board must ensure that a direction of which it has
been notified is complied with in relation to the subsidiary to the extent that
the direction concerns the subsidiary.

(10) A copy of the direction by a local government must be open to
Inspection.

(11) This section isin addition to, and does not limit, another provision
of this part or another law.

(12) This section has effect despite the Corporations Law.

(13) The shareholder must give the auditor-general a copy of every
advice or direction given under this section to the board.

Subdivision 18—L egal capacity and powers

Objects of subdivision
700. The objects of this subdivision include—
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(@) abolishing any application of the doctrine of ultra vires to
corporatised corporations; and

(b) ensuring corporatised corporations give effect to any restrictions
on their objects or powers, but without affecting the validity of
their dealings with others.

General powersof corporatised corporations

701.(1) A corporatised corporation has, for or in connection with the
performance of its functions, all the powers of a natural person, including,
for example, the power to—

() enter into contracts; and
(b) acquire, hold, dispose of and deal with property; and
(c) appoint agents and attorneys; and

(d) charge, and fix terms, for goods, services and information
supplied by it; and

(e) engage consultants; and

(f) do all other things necessary or convenient to be done for, or in
connection with, the performance of its functions.

(2) Without limiting subsection (1), the corporatised corporation has the
powers that are conferred on it by this or another Act.

(3) The corporatised corporation may exercise its powers inside and
outside Queensland.

(4) Without limiting subsection (3), the corporatised corporation may
exercise its powersin aforeign country.

(5) The fact that the doing of an act by the corporatised corporation
would not be, or is not, in its best interests does not affect its power to do
the act.

(6) In this section—
“power” includeslegal capacity.
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Restrictions on powers of corpor atised cor por ations

702.(1) Section 701 has effect in relation to a corporatised corporation
subject to any restrictions on the corporation’s powers expressly imposed
under this or another Act.

(2) Section 701 aso has effect in relation to the corporatised corporation
subject to any restrictions expressly imposed by—

(@ any relevant statement of corporate intent of the corporation; and

(b) any relevant directions or approvals given to the corporation by
the corporation’ s shareholder.

(3) A corporatised corporation must not—

(@) exercise a power contrary to a restriction mentioned in
subsection (1) or (2); or

(b) do an act otherwise than in pursuance of the corporation’s objects
or functions.

(4) The exercise of a power or the doing of an act is not invalid merely
because—

(a) the power isexercised in contravention of subsection (3)(a); or
(b) theactisdonein contravention of subsection (3)(b).

(5) An officer of the corporatised corporation who is involved in the
contravention contravenes this subsection.

(6) An act of the officer is not invalid merely because, by doing the act,
the officer contravenes subsection (5).

(7) The corporatised corporation or officer of the corporation isnot guilty
of an offence merely because of the relevant contravention.

(8) The fact that—

(@) by exercising the powers mentioned in subsection (3)(a), or doing
the act as mentioned in subsection (3)(b), the corporatised
corporation contravened, or would contravene, subsection (3); or

(b) by doing a particular act, an officer of the corporation
contravened, or would contravene, subsection (5);

may be asserted or relied on only in proceedings between the corporation
and officers of the corporation.
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(9) In this section—
“restriction” includes prohibition.

Per sons having dealings with cor poratised cor por ations etc.

703.(1) A person having dealings with a corporatised corporation is
entitled to make the assumptions mentioned in subsection (4) and, in a
proceeding in relation to the dealings, any assertion by the corporation that
the matters that the person is entitled to assume were not correct must be
disregarded.

(2) A person (the “first person”) having dealings with a person (the
“second person”) who has acquired, or purports to have acquired, title to
property from a corporatised corporation (whether directly or indirectly) is
entitled to make the assumptions mentioned in subsection (4).

(3 In a proceeding in relation to the dealings mentioned in
subsection (2), any assertion by the corporation or the second person that
the matters that the first person is entitled to assume were not correct must
be disregarded.

(4) The assumptions that a person is, because of subsections (1) to (3),
entitled to make are—

() that, at al relevant times, this part has been complied with; and

(b) that aperson who isheld out by the corporation to be an officer or
agent of the corporation has been properly appointed and has
authority to exercise the powers and perform the functions
customarily exercised or performed by an officer or agent of the
kind concerned; and

(c) that an officer or agent of the corporation who has authority to
issue a document on behalf of the corporation has authority to
warrant that the document is genuine and that an officer or agent
of the corporation who has authority to issue a certified copy of a
document on behalf of the corporation has authority to warrant
that the copy isatrue copy; and

(d) that adocument has been properly sealed by the corporation if—

(i) it bears what appears to be an imprint of the corporation’s
sedl; and
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(if) the sealing of the document appears to be authenticated by a
person who, because of paragraph (b), may be assumed to
be a director of the corporation or the corporation’s chief
executive officer; and

(e) thatthecorporation’ sdirectors, chief executive officer, employees
and agents have properly performed their duties to the
corporation.

(5) However, a person is not entitled to assume a matter mentioned in
subsection (4) if—

(@) the person has actual knowledge the assumption would be
Incorrect; or

(b) because of the person’s connection or relationship with the
corporation, the person ought to know the assumption would be
Incorrect.

(6) If, because of subsection (5), a person is not entitled to make a
particular assumption—

(@ if the assumption is in relation to dealings with the
corporation—subsection (1) does not apply to any assertion by
the corporation in relation to the assumption; or

(b) if the assumption is in relation to an acquisition or purported
acquisition  from  the corporation of title to
property—subsections (2) and (3) do not apply to any assertion
by the corporation or another person in relation to the assumption.

LGOC may direct subsidiary

704.(1) An LGOC may give written directions to a subsidiary of the
LGOC—

(a) to ensure the subsidiary complies with, and gives effect to the
purposes of, this part; and

(b) about the payment of amounts to allow the LGOC to make
payments under sections 711 and 712.168

168 Sections 711 (Payment of dividends) and 712 (Interim dividends)
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(2) An LGOC's loca government may, by resolution, provide for an
LGOC to give directions to asubsidiary about anything else.

Subsidiaries must comply with directions

705. A subsidiary must comply with a direction given to it under
section 704.

Sections 704 and 705 not limiting

706. Sections 704 and 705 do not, by implication, limit the powers that
an LGOC otherwise hasto direct a subsidiary.

Subdivision 19—Finance—taxation

State taxes

707.(1) A corporatised corporation is not liable to pay State taxes in
relation to any matter, instrument, transaction or thing greater than the State
taxes that it would have been liable to pay in relation to the matter,
Instrument, transaction or thing if the corporation were alocal government.

Examples for subsection (1)—

1. If the local government is liable to pay payroll tax in relation to the payroll for
employees, an LGOC would also be liable to pay the tax.

2. If, as a loca government, stamp duty is not payable on a transaction, the
LGOC isnot liable to pay that duty.

(2) State tax is not payable in relation to anything done (including, for
example, atransaction entered into or an instrument made, executed, lodged
or given) because of, or for a purpose connected with or arising out of,
division 2 or subdivision 3 of this division.169

(3) So far as the legidative power of the Parliament permits, the

169 Division 2 (Mechanisms for creating LGOCs and subsidiaries) and division 3
(Local government owned corporations and subsidiaries), subdivision 3 (Shares
of corporatised corporations)
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reference in subsection (2) to State tax includes a reference to tax imposed
under an Act of another State.

Commonwealth and State tax equivalents

708.(1) The Treasurer may issue a manua (the “tax equivalents
manual”) about deciding the amounts (“tax equivalents’) to be paid by a
corporatised corporation to its local government as the value of benefits
derived by the corporation because it is not liable to pay Commonwealth or
State tax that would be payableif it were neither a corporatised corporation
nor alocal government.

(2) Without limiting subsection (1), the tax equivalents manual may
provide for—

(@ rulings by the tax assessor appointed under subsection (3) on
issues about tax equivalents, including the application of rulings
under a Commonwealth Act about Commonwealth tax; and

(b) thelodging of returns and giving of information by corporatised
corporations; and

(c) assessing returns; and
(d) thefunctions and powers of the tax assessor; and
(e) objections and appeals against assessments and rulings.

(3) The Treasurer may appoint a person to be the tax assessor under the
tax equivaents manual.

(4) A corporatised corporation must, as required under the tax
equivalents manual, pay tax equivalentsto itslocal government.

(5) The Treasurer must table a copy of the tax equivalents manual, and
each amendment of the manual, in the Legidative Assembly within
14 sitting days after the manual isissued or the amendment made.

Subdivision 20—Finance—borrowings and guarantees

Guar antees by local gover nment
709. A local government is liable for the debts and other liabilities of its
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corporatised corporations only if, and to the extent that, the liability is
expressly and lawfully undertaken on behalf of the local government.

Payment for cost of funds advantage of guar antees by local
gover nment

710. If the State or a loca government guarantees repayment by a
corporatised corporation of its debt, the corporation must pay to its local
government amounts equivalent to the cost of funds advantage over
commercia rates of interests.

Subdivision 21—Finance—dividends

Payment of dividends

711.(1) Within 1 month after the end of each financia year, a
corporatised corporation’ s board must advise the corporation’ s sharehol der
of the recommendation that, in the light of the information then available to
the board, it islikely to make under subsection (2).

(2) Within 4 months after the end of the financial year, the board must
recommend to the shareholder that the corporation pay a stated dividend, or
not pay adividend, for the financial year.

(3) The board must consult with the shareholder before making the
recommendation.

(4) Within 1 month after receiving the recommendation, the shareholder
must either—

() approve the recommendation; or

(b) direct the payment of a stated dividend or a different stated
dividend.

(5) If the shareholder is a local government, the approval or direction
must be by resolution of the local government.

(6) The corporation’s dividend for a financial year must not exceed its
profits, after—

(@) provision has been made for any income tax or its equivalents,
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and

(b) any unrealised capital gains from upwards revaluation of
non-current assets have been excluded.

(7) The dividend must be paid within 6 months after the end of the
financial year or any further period that the shareholder allows.

(8) For a corporation that is corporatised other than on 1 July, its first
financia year is the period from the day of its corporatisation to 30 June
following, unlessitslocal government resolves alonger period.

(9) A copy of the direction must be open to inspection.

Interim dividends

712.(1) A corporatised corporation’s shareholder may, at any time after 1
January in a financial year, require the corporation’s board to make a
recommendation about the payment of interim amounts to the shareholder
(including the times at which the amounts are to be paid) on account of the
dividend that may become payable under section 711 for the financia year.

(2) Within 1 month after receiving notice of the requirement, the board
must make a recommendation to the shareholder.

(3 The shareholder must, within 1 month after receiving the
recommendation, either—

(@) approve the recommendation; or

(b) direct the payment, at stated times, of stated amounts, or different
stated amounts, on account of the dividend that may become
payable for the financia year.

(4) If the shareholder is alocal government, the approval and direction
must be by resolution of the local government.

(5) A direction under subsection (3)(b) must not direct the payment of an
amount that is more than the corporatised corporation’s estimated profit for
the first 6 months of the financial year, after—

(@) provision has been made for any income tax or its equivalents,
and

(b) any unredlised capital gains from upwards revaluation of
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non-current assets have been excluded.
(6) A copy of the direction must be open to inspection.

Dividend payment for financial year of becoming a cor por atised
cor poration

713. For applying section 711 to a corporatised corporation for the
financial year when it became a corporatised corporation, a dividend, or an
amount in the nature of a dividend, payable by the corporation is payable
for, at the discretion of the corporation’s shareholder—

() theentirefinancia year; or
(b) the part of the financial year for which it was a corporatised
corporation.
Example—

A candidate LGOC becomes the business of an LGOC on 1 January 2000.
Depending on what the shareholder decides, the dividend the LGOC has to pay for
the 1999-2000 financial year will relate either to the entire financia year (even
though it is an LGOC for only half the year), or only to the period 1 January 2000 to
30 June 2000.

Subdivision 22—Acquisition and disposal of assets and subsidiaries

Reserve power of shareholder to direct that asset not be disposed of

714.(1) An LGOC's shareholder may, after consultation with the
LGOC' s board, give the board a written direction requiring the LGOC or a
subsidiary of the LGOC not to dispose of a stated asset or class of assets.

(2) The direction must be by resolution of the local government.

(3) The board must ensure the direction is complied with by its
subsidiaries.

(4) If the direction to an LGOC's board concerns the LGOC's
subsidiary, the LGOC’ s board must, to the extent the direction concerns the
subsidiary—

(@) notify the subsidiary of the direction; and
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(b) ensurethedirection is complied with by the subsidiary.

(5) The subsidiary’s board must ensure that a direction of which it has
been notified is complied with in relation to the subsidiary to the extent that
the direction concerns the subsidiary.

(6) A copy of the direction must be open to inspection.

Disposal of main undertakings

715.(1) An LGOC or a subsidiary may dispose of any of its main
undertakings only with the prior approval, by resolution, of the LGOC's
local government.

(2) Subject to subsection (1), if an LGOC or its subsidiary disposes of
any of its main undertakings, the LGOC must, as soon as practicable, give
the local government written notice of the disposal.

Acquiring of other subsidiaries prohibited

716.(1) A corporatised corporation must not form, or participate in
forming, a company that would become its subsidiary if the corporatised
corporation were a corporation registered under the Corporations Law.

(2) A corporatised corporation may only acquire shares, or participate in
any other transaction, that will result in a body corporate becoming or
ceasing to be its subsidiary if the body corporate is established under this
part.

Subdivision 23—Employees

Employees of corporatised corporations

717. The chief executive officer of a corporatised corporation may, on
behalf of the corporation, engage the employees the chief executive officer
considers necessary to perform the corporation’ s functions.

Terms of employment
718.(1) The terms of employment of the employees of a corporatised



s719 459 s720
Local Government Act 1993

corporation are as determined by the corporation.

(2) Subsection (1) has effect subject to any relevant award or industrial
agreement.

(3) Employees of a corporatised corporation are not employees of its
local government.

Arrangementsrelating to staff

719.(1) A corporatised corporation may arrange with the chief executive
of a department, or with an authority of the State, or the chief executive
officer of alocal government for the services of officers or employees of
the department or authority or local government to be made available to it.

(2) A corporatised corporation may arrange with the appropriate
authority of the Commonwealth or another State, or with an authority of the
Commonwealth or another State, for the services of officers or employees
of the public service of the Commonwealth or State, or of the authority, to
be made availabletoit.

(3) A corporatised corporation may arrange for the services of an
employee of the corporation to be made available to—

(@ the Commonweslth or another State; or
(b) anauthority of the Commonwealth or another State; or
(c) alocal government.

Superannuation schemes
720.(1) A corporatised corporation may—
(@) establish or amend superannuation schemes; or
(b) joinin establishing or amending superannuation schemes; or
(c) take part in superannuation schemes.

(2) However, the corporation may not establish or take part in a
superannuation scheme that does not meet the requirements of the
Superannuation Industry (Supervision) Act 1993 (Cwlth).
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Superannuation for officersand employees of corpor atised
cor poration who wer e previously officers of alocal gover nment

721.(1) In this section—

“existing scheme”, for a person to whom this section applies, means the
Loca Government Superannuation Scheme or a superannuation
scheme established by Brisbane City Council for council employees
under the City of Brishane Act 1924.

“person to whom this section applies’ means a person employed by a
corporatised corporation who, immediately before becoming
employed, was a member of an existing scheme.

(2) If a person to whom this section applies was employed by Brisbane
City Council, subject to subsection (4)—

() the person is to continue to be a member of the existing scheme
and, for that purpose, is taken to be a council employee; and

(b) the existing scheme continues to apply to the person and, for the
purpose, the corporatised corporation is to contribute to the
scheme asif it were the Brisbane City Council.

(3) If a person to whom this section applies was employed by another
local government, subject to subsection (4)—

(@) the person isto continue to be a member of the existing scheme
and, for that purpose, is taken to be an employee of a local
government and an eligible member under section 1181(1);170
and

(b) the existing scheme continues to apply to the person, and, for the
purpose, the corporatised corporation is taken to be a loca
government employing the person for chapter 17, part 3.

(4) 1f—

(a) the corporatised corporation establishes, joins in establishing or
takes part in establishing a superannuation scheme (other than an
existing scheme); and

(b) aperson continued to be a member of an existing scheme under

170 Section 1181 (Membership of scheme)
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subsection (2) or (3);

the person may, under arrangements prescribed under a regulation, stop
being a member and become a member of the scheme established or taken
part in by the corporation.

Preservation of leave and other entitlements of certain former
employees of local gover nment

722.(1) This section applies to a person who—

(@) becomes employed by a corporatised corporation in a permanent
or full-time capacity within 1 year after the corporation becomesa
corporatised corporation; and

(b) wasan employee of alocal government employed in a permanent
or full-time capacity immediately before becoming employed by
the corporation.

(2) If, when first employed by the corporatised corporation, the person
had |leave entitlements that had been accrued as an employee of a local
government, the person must be treated as having accrued the entitlements
as an employee of the corporation.

(3) If, when first employed by the corporatised corporation, the person
had not accrued |eave entitlements as an employee of alocal government,
for accruing leave entitlements of the person as an employee of the
corporation, the person’s employment with the local government istaken to
be employment by the corporation.

(4) A person is not under this section to claim or receive benefits twice
for the same entitlement.

(5) If the person, as an employee of the corporatised corporation, is or
becomes entitled to another entitlement based on the person’s length of
service with the corporation, the person’s employment with the local
government is taken to be employment by the corporation.

(6) A person’s cessation of employment with a loca government to
become an employee of the corporatised corporation isnot to be treated asa
termination of the person’s employment with the local government under a
redundancy or voluntary early retirement or other smilar arrangement.
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Subdivision 24—Other matters

Corporatised corporation’s seal

723.(1) A corporatised corporation’s seal is to be kept in the custody
directed by the board and may be used only as authorised by the board.

(2) The attaching of the seal to adocument must be witnessed by—
(@ 2 or moredirectors; or
(b) atleast 1director and the corporation’s chief executive officer; or

(c) adirector or the corporation’s chief executive officer and 1 or
more persons authorised by the board.

(3) Judicia notice must be taken of the imprint of the corporation’s seal
appearing on a document.

Change of functions and name of cor poratised cor poration

724.(1) A local government may, by resolution, change the functions or
name of its corporatised corporation.

(2) A resolution under this section takes effect on publication in the
gazette of notice of the making of the resolution or alater day stated in the
resolution and the notice.

Authentication of documents

725. A document made by a corporatised corporation (other than a
document that isrequired by law to be sealed) is sufficiently authenticated if
itissigned by—

() the chairperson of the board; or
(b) the corporation’s chief executive officer; or
(c) aperson authorised to sign the document by—
(i) resolution of the board; or
(it) direction of the corporation’s chief executive officer.
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Judicial notice of certain signatures
726. Judicial notice must be taken of—

(a) the official signature of a person who is or has been chairperson
of the board of a corporatised corporation or a corporatised
corporation’ s director or chief executive officer; and

(b) thefact that the person holds or has held the office concerned.

Application of Criminal Justice Act

727. A corporatised corporation isaunit of public administration for the
Criminal Justice Act 1989.

Application of Parliamentary Commissioner Act 1974
728.(1) The Parliamentary Commissioner Act 1974 does not apply to—
() acorporatised corporation prescribed under aregulation; or

(b) the making of a recommendation to the shareholder of a
corporatised corporation; or

(c) adecision about a corporatised corporation’s commercial policy;
or

(d) a corporatised corporation in relation to its commercialy
competitive activities.
(2) In this section—

“commercially competitive activity” means activity carried on, on a
commercia basis, in competition with a person, other than—

(@ the Commonweslth or a State; or
(b) aStateauthority; or
(c) alocal government.
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Division 4—Miscellaneous

Monitoring and assessment of corporatised corporations

729.(1) The shareholder of an LGOC or its shareholder’s delegate may
delegate the shareholder’ s powers under section 687171 to an appropriately
qualified person.

(2) The shareholder of a corporatised corporation may ask the chief
executive officer of the local government to investigate, and report on, any
matter relating to the corporatised corporation.

(3) For the investigation, the chief executive officer may give the
corporation written directions.

(4) Without limiting subsection (3), the chief executive officer may direct
the corporation—

() to give to the chief executive officer any information about the
corporation and its subsidiaries the chief executive officer
considers necessary or desirable in connection with the
investigation; and

(b) to permit personsauthorised by the chief executive officer to have
access to stated records and other documents about the
corporation and its subsidiaries that the chief executive officer
considers necessary or desirable in connection with the
investigation; and

(c) totake stepsthat the chief executive officer considers necessary or
desirable for the investigation.

(5) The corporation must ensure any direction given to it under this
section—

(@) iscomplied with by itself; and
(b) isasocomplied with by its subsidiaries.

(6) The chief executive officer may delegate to an appropriately qualified
employee of thelocal government or another appropriately qualified person

171 Section 687 (LGOC board to keep shareholder informed)
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the chief executive officer’s powers under this section (including powers
delegated to the chief executive officer under subsection (1)).

Giving of documentsto board

730. If this part authorises or requires a document to be given to a board
of a corporatised corporation, it may be given to the chairperson of the
board.

Judicial notice of certain resolutions

731.(1) This section applies to resolutions under this part that, to be
effective, must be published in the gazette.

(2) To avoid any doubt, it is declared that on aresolution taking effect, it
has the force of law.

(3) On publication in the gazette of a notice of the resolution, judicial
notice must be taken of the resolution.

When resolutions amending certain resolutions take effect

732. If, under this part, a resolution of a local government (the “first
resolution”) does not take effect until publication in the gazette of a notice
of the making of the resolution, another resolution of the local government
amending the first resolution aso has no effect until publication in the
gazette of notice of the making of the resolution or alater day stated in the
resolution and the notice.

L ocal gover nments and certain officersnot directorsetc.

733.(1) This section does not apply to a councillor or employee of alocal
government who is a director of an LGOC to the extent the councillor or
employee acts in the capacity of director.

(2) The following are not to be treated as officers of an LGOC or any
subsidiary of the LGOC—

() shareholdersof the LGOC;
(b) the shareholder’s delegates,



s734 466 s735
Local Government Act 1993

(c) for asubsidiary—its LGOC;

(d) councillors of the LGOC'’s local government in the performance
of their duties as councillorsfor the local government;

(e) employees of the LGOC's local government in the performance
of their duties as employees for the local government.

(3) A councillor or employee of aloca government does not incur civil
liability for an act or omission done or omitted to be done honestly and
without negligence under this part in relation to an LGOC or asubsidiary of
an LGOC.

(4) A liability that would, apart from subsection (3), attach to the
councillor or employee attaches instead to the local government.

(5) This section has effect despite the Corporations Law.

Division 5—Additional provisions relating to board of corporatised
corporations

Subdivision 1—Composition of board

Composition of board

734.(1) An LGOC’ s board must consist of at least 5 directors appointed
by its shareholder.

(2) An LGOC's subsidiary’s board must consist of at least 5 directors
appointed by its LGOC.

Chair person and deputy chair per son

735.(1) The shareholder must appoint a director to be the chairperson of
its LGOC’s board and may appoint another director to be the board’'s
deputy chairperson.

(2) The LGOC must appoint a director of its subsidiary to be the
chairperson of the subsidiary’s board and may appoint another director to
be the board’ s deputy chairperson.

(3) If there is a deputy chairperson, the deputy chairperson is to act as
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chairperson—
(@) during avacancy in the office of chairperson; and

(b) during all periods when the chairperson is absent from duty or,
for another reason, cannot perform the functions of the office.

Subdivision 2—Meetings and other business of board

M eaning of “required minimum number” of directors

736. In this part, “required minimum number” of directors is the
number that is half the number of directors of which the board for the time
being consists or, if that number is not a whole number, the next higher
whole number.

Conduct of meetings and other business

737. Subject to this part, the board may conduct its business (including
its meetings) in the way it considers appropriate.

Times and places of meetings

738.(1) Mestings of the board are to be held at the times and places that
the board determines.

(2) However, the chairperson—
(& may at any time call ameeting; and

(b) if asked by at least the required minimum number of
directors—must call a meeting as requested.

Presiding at meetings

739.(1) The chairperson is to preside at all meetings at which the
chairperson is present.

(2) If the chairperson is not present at a meeting, the deputy chairperson
isto preside.

(3) If both the chairperson and deputy chairperson are not present at a
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meeting, the director chosen by the directors present at the meeting is to
preside.

Quorum and voting at meetings
740.(1) At ameeting of the board—

(@) therequired minimum number of directors constitutes a quorum;
and

(b) a question is to be decided by a mgjority of the votes of the
directors present and voting; and

(c) each director present has a vote on each question arising for
decision and, if the votes are equal, the director presiding also has
acasting vote.

(2) Subsection (1)(a) has effect subject to section 689(3).172

Participation in meetings by telephone etc.

741.(1) The board may permit directors to participate in a particular
meeting, or all meetings, by—
(@) telephone; or
(b) closed circuit television; or
(c) another form of communication that alows reasonably

contemporaneous and continuous communication between the
directors taking part in the meeting.

(2) A director who participates in a meeting of the board under a
permission under subsection (1) istaken to be present at the meeting.

Resolutions without meetings

742.(1) If at least a majority of directors sign a document containing a
statement that they are in favour of aresolution set out in the document, a
resolution in those terms is taken to have been passed at a meeting of the
board held on the day on which the document is signed or, if the directors

172 Section 689 (Voting by interested director)
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do not sign it on the same day, the day on which the last of the directors
constituting the majority signs the document.

(2) If aresolution is, under subsection (1), taken to have been passed at a
meeting of the board, each director must immediately be advised of the
matter and given a copy of the terms of the resolution.

(3) For subsection (1), 2 or more separate documents containing a
statement in identical terms, each of which issigned by 1 or more directors,
are taken to constitute a single document.

Minutes
743. The board must keep minutes of its proceedings.

Subdivison 3—Provisionsrelating to directors

Appointment of directors

744.(1) A director of acorporatised corporation is to be appointed by its
shareholder for aterm of not more than 5 years.

(2) A person is not €ligible for appointment if the person is not able to
manage a corporation, within the meaning of the Corporations Law,
because of section 229 of the Corporations Law.

LGOC director not to be chief executive officer or other employee of
LGOC’ssubsidiary

745. A person must not be both a director of an LGOC and the chief
executive officer or another employee of asubsidiary of the LGOC.

Procedure for appointment of directors

746.(1) A shareholder of a corporatised corporation must adopt
processes for selection of appropriate persons for appointment as directors
of the corporation.

(2) In appointing a person as adirector, the shareholder must have regard
to the person’s ability to make a contribution to the corporation’s
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commercia performance and implementation of its statement of corporate
intent.

(3) The processes are to be based on the principle that the board should
have the appropriate range of skillsto ensure the corporation is a successful
business.

(4) The shareholder must—
(@) identify the key attributes required; and
(b) call for nominations through public advertising and canvassing of
suitable individuals; and
(c) evauate nominations using independent expertise; and
(d) provide for interviews of shortlisted individuals by a nominated
group assisted by independent experts; and
(e) appoint the most suitable individuals as directors.
(5) The process for selection and appointment of directors of the
corporation may be carried out in conjunction with the process for

appointment of members of the establishment committee for the
corporation.173

(6) A shareholder may act under this section to prepare a panel of names
of persons suitably qualified for appointment as directors of the corporation.

Terms of appointment not provided for under divs 1-4

747.(1) In relation to matters not provided for under divisions 1 to 4, a
director holds office on the terms of appointment determined by the
shareholder.

(2) Except as determined by the shareholder, a director is not entitled to

receive any payment, any interest in property or other valuable consideration
or benefit—

(8 by way of remuneration as a director; or

(b) inconnection with retirement from office, or other termination of
office, asadirector.

173 Section 606 (Procedure for appointment of establishment committee) refers.
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Appointment of acting director

748. The shareholder may appoint a person to act as adirector of aboard
during any period, or all periods, when adirector is absent from duty or, for
another reason, cannot perform the functions of the office.

Resignation

749.(1) A director, or person appointed under section 735,174 may resign
by signed notice given to the sharehol der.

(2) The chairperson or deputy chairperson may resign as chairperson or
deputy chairperson and remain a director.

Termination of appointment as director

750.(1) The shareholder may, at any time, terminate the appointment of
all or any directors of the board for any reason or none.

(2) A person ceases to be adirector of an LGOC if—

(@) when appointed a director, the person was a councillor or
employee of the LGOC’slocal government; and

(b) the person ceasesto be a councillor or employee.

(3) A person also ceases to be adirector of a corporatised corporation if
the person ceases to be eligible for appointment as a director.

Division 6—Additional provisionsrelating to chief executive officers

Appointment of chief executive officer

751. A chief executive officer of a corporatised corporation is to be
appointed by the corporation’s board.

174 Section 735 (Chairperson and deputy chairperson)
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L ocal gover nment employees cannot be chief executive officers of
cor por atised cor porations

752. A person must not be both an employee of alocal government and
the chief executive officer of a corporatised corporation.

Director may be chief executive officer

753.(1) Nothing in this part prevents a person who is not a councillor or
employee of the local government being both a director and the chief
executive officer of a corporatised corporation.

(2) However, a director of a corporatised corporation who is its chief
executive officer must abstain from voting at meetings of the corporation’s
board as a director on matters concerning the role, performance or
employment conditions of the chief executive officer.

Appointment of acting chief executive officer
754. The board may appoint a person to act as chief executive officer—
() during avacancy in the office; or

(b) during any period, or all periods, when the chief executive officer
Is absent from duty or, for another reason, cannot perform the
functions of the office.

Terms of appointment not provided for under divs 14

755. The chief executive officer of acorporatised corporation holds office
on the terms not provided for under divisions 1 to 4 as are decided by the
board of the corporation.

Resignation

756. The chief executive officer of acorporatised corporation may resign
by signed notice given to the chairperson of the corporation’s board.
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Termination of appointment

757.(1) A corporatised corporation’s board may, at any time, terminate
the appointment of the chief executive officer of the corporation for any
reason or none.

(2) The termination of the appointment of the chief executive officer
under subsection (1) does not affect any rights to compensation to which
the chief executive officer may be entitled under the terms of the chief
executive officer’ s appointment.

CHAPTER 9—CONDUCT OF COMPETITIVE
BUSINESSACTIVITIES

PART 1—OBJECT AND APPLICATION

Object of ch 9
758. The object of this chapter isto provide for—

(@) theapplication of competitive neutrality principlesto certain roads
business activities of local governments; and

(b) the identification of business activities of local governments to
which competitive neutrality principles may apply; and

(c) the application by local governments of competitive neutrality
principles to those business activities.

Competitive neutrality principles
759. “ Competitive neutrality principles’ include—

(&) the efficiency of overall resource use is promoted by ensuring
markets are not unnecessarily distorted; and

(b) wherever possible and appropriate, advantages and disadvantages
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that arise because a business activity or roads business activity is
part of alocal government be removed.

Application to Brisbane City Council
760. This chapter applies to the Brisbane City Council.

PART 2—DEFINITIONS

Definitionsfor ch 9
761. In this chapter—
“business activity” see section 762.

“code of competitive conduct”, for alocal government, means a code in
force for this chapter under—

(@) if the Local Government Finance Standards apply to the local
government—the standards; or

(b) for Brisbane City Council—a regulation under the City of
Brisbane Act 1924, section 127.

“roads business activity” , of alocal government, means—

(@) the construction or maintenance of State-controlled roads for
which the local government submits an offer to carry out work in
response to a tender invitation other than through a sole supplier
arrangement; or

(b) submission of a competitive tender for construction or road
mai ntenance works—

(i) on roads of the local government which the loca
government has put out to competitive tender; or

(it) called for by another local government;

but does not include an activity, or part of an activity, prescribed under
aregulation.
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Meaning of “ business activity”
762.(1) A “business activity”, of alocal government, is—

(a) trading in goods and services to clients such as off-street parking
and cultural, sporting and recreational facilities and quarriesif, in
carrying on the activity, the loca government engages in
competition with the private sector; or

(b) submission of a competitive tender in the local government’s
own tendering process in competition with others for the
provision of goods and servicesto itself.

(2) However, the following activities of a local government are not
business activities—
(@ a significant business activity under chapter 8175 if the local

government has resolved to implement reforms under the chapter
for the activity; or

(b) aroadsbusiness activity; or
(c) library services; or
(d) an activity, or part of an activity, prescribed under aregulation.

PART 3—CODE OF COMPETITIVE CONDUCT

Code must be applied to roads business activities

763.(1) A local government must apply the code of competitive conduct
In carrying on its roads business activities.

(2) Subsection (1) applies—

(@ for an activity mentioned in the definition “roads business
activity”, paragraph (2)—to offers submitted on or after 1 January
1998; and

(b) for an activity mentioned in the definition “roads business

175 Chapter 8 (National competition reform of significant business activities)



s764 476 S 766
Local Government Act 1993

activity”, paragraph (b)—to tenders submitted on or after 1 July
1998.

When code must be applied to other business activities

764. If, under part 4, alocal government resolves the code of competitive
conduct is to apply to a business activity of the local government, the local
government must apply the code in carrying on the business activity.

PART 4—ANNUAL REVIEW OF BUSINESS
ACTIVITIES

Annual review of business activities

765. During each financia year (the “relevant year”) starting with the
1997-1998 financia year, aloca government must identify its activities that
are business activities.

L ocal gover nment to resolve whether to apply code of competitive
conduct to business activities

766.(1) During each financial year starting with the 1997-1998 financial
year, each local government must resolve whether the code of competitive
conduct should or should not be applied to each of its business activitiesfor
the following financia year.

(2) A local government may resolve under subsection (1) that the
resolution isto take effect on astated day earlier than the following financial
year.

(3) A local government may, at any time, resolve the code should no
longer apply to abusiness activity.

(4) A resolution under subsection (1) or (3) to not apply, or to no longer
apply, the code to a business activity must include a statement of the
reasons for not applying, or for no longer applying, the code to the business
activity.
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Application of code of competitive conduct to other activities

767. Nothing in this chapter prevents alocal government from applying
the code of competitive conduct to another activity carried on by the local
government.

Information to be included in annual report

768.(1) A local government’s annua report must contain a list of its
activities that were business activities during the financial year and a
statement whether the code of competitive conduct was applied to each of
the activities and, if not, the reason it was not applied.

(2) Subsection (1) first applies to the annual report for the 1998-1999
financia year.

(3) The annual report for the 1997-1998 financial year must also contain
alist of its business activities under this chapter and a statement whether the
local government intends to apply the code of competitive conduct for the
1998-1999 financial year to each of the activitiesand, if not, thereasonitis
intended not to be applied.

(4) Subsections (2) and (3) and this subsection expire on 1 July 2000.

CHAPTER 10—REFORM OF CERTAIN WATER
AND SEWERAGE SERVICES

PART 1—OBJECT AND APPLICATION

Object of ch 10

769. The object of this chapter is, in relation to relevant business activities
that provide water and sewerage services, to achieve efficiency and
sustainability in the use of water by—

(@ requiring an assessment by local governments of the
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cost-effectiveness of introducing two-part tariffs for water
services, and

(b) requiring decisions by local governments whether two-part tariffs
areto be applied for water services, and

(c) if two-part tariffs are to be applied for water services—requiring
implementation of the tariffs in accordance with the decision; and

(d) requiring charges for water services to be based on consumption;
and

(e) requiring full cost recovery for water and sewerage services,; and

(f) requiring identification and disclosure of cross-subsidies and
community service obligations in the provision of water and
sewerage services, and

(g) requiring disclosure of a class of consumers who are provided
with water and sewerage services a an amount below full cost
and the amount.

Application to Brisbane City Council
770. This chapter applies to the Brisbane City Council.

M eaning of relevant business activity
771. In this chapter—
“relevant business activity” means—
(@) a significant business activity providing water or sewerage
services, or

(b) an activity of a corporatised corporation providing water or
sewerage services that was a significant business activity.
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PART 2—DEFINITIONS

Definitionsfor ch 10
772. Inthis chapter—

“consumer”, of a service, means the person who is levied a utility charge
for the service, whether an owner or the person at whose request the
serviceis supplied.

“corporatised corporation” means a corporatised corporation
under chapter 8.176

“new type 1 or 2 business activity” means a new type 1 or 2 business
activity under chapter 8.

“two-part tariff” means a basis for a utility charge for water services
consisting of access and consumption components with the objective
of achieving efficiency and sustainability in the use of water.

“two-part tariff report” see section 773.

“type 1l or 2 business activity” meansatype 1 or 2 business activity under
chapter 8.

PART 3—ASSESSMENT OF COST EFFECTIVENESS
OF TWO-PART TARIFFSFOR WATER SUPPLY

Assessment of cost effectiveness of two-part tariffsto becarried out

773.(1) A local government must ensure an assessment of the cost
effectiveness of the application of a two-part tariff for a relevant business
activity providing water services is carried out and a report (a “two-part
tariff report”) prepared.

(2) A two-part tariff report must include—
(@ a finding whether it is cost effective for the application of a

176 Chapter 8 (National competition reform of significant business activities)
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two-part tariff for the service to an extent stated in the report; and

(b) if thefindingisthat it is cost effective for application of atwo-part
tariff—

(i) arecommendation for application of atwo-part tariff for the
service to the extent stated in the report; and

(if) if necessary, proposed strategies (including a timetable) that
may be followed to apply atwo-part tariff.
Example to subsection (2)—
A two-part tariff report could—

(a) find that it is cost effective for a two-part tariff to be applied to part only
of the local government's area and, in that part, only for stated
consumers; and

(b) recommend atwo-part tariff apply to the stated consumers in the part.

L ocal gover nment to resolve on assessment and report process

774. Subject to compliance with this chapter, the local government must
decide—

(@ how the assessment is to be conducted; and

(b) the mattersthe report must deal with; and

(c) whenthereport isto be presented to the local government.
Example for paragraph (a)—

The loca government may decide the assessment is to include a public
consultation process and be carried out by the local government or by external
consultants or in cooperation with other local governments carrying out similar
assessments or in conjunction with public benefit assessments under chapter 8.

Timing for assessmentsand reports

775.(1) The two-part tariff report must be completed in enough time to
allow the local government to comply with sections 780, 781 and 784.

(2) The report must be presented to a meeting of the local government as
soon as practicable after the report is completed.
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Fresh assessment within 3 yearsif recommendation on two-part
tariffs not implemented

776.(1) This section appliesif—

(@) atwo-part tariff report recommends the application of a two-part
tariff to any extent for arelevant business activity; and

(b) thelocal government resolves that a two-part tariff not apply for
the activity to the extent recommended.

(2) The local government must ensure a fresh assessment is carried out
and a fresh two-part tariff report prepared for the activity within 3 years
after the end of the financial year in which the report was presented to the
local government.

(3) Section 773 applies to the assessment and report as if the activity, to
the extent that a two-part tariff has, contrary to the report mentioned in
subsection (1), not been applied, were the relevant business activity.

Regulation about assessments and reports

777. A regulation may prescribe requirements for assessments and
reports under this part including different requirements for different classes
of assessments and reports.

PART 4—DECISION ON TWO-PART TARIFF
REPORTS

Object of pt 4

778. The object of this part is to require local governments to consider
two-part tariff reports and decide the application or otherwise of two-part
tariffsfor relevant business activities that provide awater service.

Public accessto two-part tariff reports
779. From presentation of the two-part tariff report for a relevant
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business activity to a meeting of a loca government until the local
government decides whether to apply a two-part tariff for the activity, the
report must be open to inspection.

L ocal government to resolve whether to apply two-part tariff

780.(1) Assoon as practicable, and within 3 months after presentation of
atwo-part tariff report for arelevant business activity to ameeting of alocal
government, the local government must resolve whether a two-part tariff
should be applied, and the extent of the application, for the activity.

(2) A resolution to apply atwo-part tariff must—
() doatethe extent of application; and

(b) if necessary, approve strategies (including a timetable) for its
application under section 785.

(3 A resolution under subsection (1) inconsistent with the
recommendation in the report must include a statement of the reasons for
the inconsistency.

(4) Subsection (2)(b) does not prevent alocal government changing its
strategies for the application of a two-part tariff so long as a two-part tariff
is applied under the resolution under subsection (2)(a).

Timing for resolution
781. Thelocal government must make a resolution under section 780—

(@) for a relevant business activity that is or was a type 1 or 2
business activity—
(i) by 31 December 1998; or
(i) a day (not later than 31 March 1999) approved by the

Minister; or

(b) for arelevant business activity that is or was a new type 1 or 2
business activity—
(i) by 31 December after the financial year for which the

activity isfirst identified by the local government as a new
type 1 or 2 business activity; or
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(i) aday (not later than the following 31 March) approved by
the Minister.

Noticeto Minister of resolution

782. As soon as practicable after making a resolution that a two-part
tariff apply or not apply for a relevant business activity, the loca
government must give to the Minister—

(@) acopy of the two-part tariff report for the activity; and
(b) acopy of the resolution.

PART 5—IMPLEMENTATION OF CERTAIN
CHARGING ARRANGEMENTS AND REPORTING
PROCEDURES

L ocal gover nmentsto implement charging and oper ational
arrangementsfor relevant business activities

783. A local government must ensure that, for a relevant business
activity—
(a) if it has resolved that a two-part tariff is to be applied for the
activity—atwo-part tariff is applied; and
(b) consumption is the basis for utility charges for water services,
and
(c) full cost recovery isapplied for water and sewerage services, and

(d) cross-subsidies between classes of consumers and community
service obligations in the provision of water and sewerage
services areidentified and disclosed; and

(e) the classes of consumers who are provided with water and
sewerage services at an amount below full cost and the amount
are disclosed.
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Start of work to apply two-part tariffs

784. If a local government approves strategies for application of a
two-part tariff for a relevant business activity, the local government must
ensure work is started to apply a two-part tariff under a resolution made
under section 780 on or before the day stated in section 781 before which
the resolution must be made.

Timetable for implementing arrangements

785.(1) This section applies to alocal government required to act under
section 783.

(2) Implementation must be completed on or before—

(@) for a relevant business activity that is or was a type 1 or 2
business activity—1 July 2000; or

(b) for arelevant business activity that is or was a new type 1 or 2
business activity—1 July of the year that is 2 years after the end
of the financial year for which the activity was identified as being
anew type 1 or 2 business activity.

(3) For a particular relevant business activity, the Minister may extend
the time for implementation subject to the terms the Minister considers

appropriate.

Strategiesfor applying s 