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PENALTIES AND SENTENCESACT 1992

[as amended by all amendments that commenced on or before 13 February 1997]

An Act to consolidate and amend the law relating to sentencing of
offenders

WHEREAS—
1. Society is entitled to protect itself and its members from harm.

2. The criminal law and the power of courts to impose sentences on
offenders represent important ways in which society protects itself and its
members from harm.

3. Society may limit the liberty of members of society only to prevent
harm to itself or other members of society.

PART 1—PRELIMINARY

Short title
1. This Act may be cited as the Penalties and Sentences Act 1992.

Pur poses
3. The purposes of this Act include—

() collecting into a single Act general powers of courts to sentence
offenders; and

(b) providing for asufficient range of sentencesto balance protection
of the Queensland community with appropriate punishment for,
and rehabilitation of, offenders; and
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(c) promoting consistency of approach in the sentencing of
offenders; and

(d) providing fair procedures—
(i) for imposing sentences; and

(if) for dealing with offenders who contravene the conditions of
their sentence; and

(e) providing sentencing principles that are to be applied by courts;
and

(f) making provision so that offenders are not imprisoned for
nonpayment of fines without the opportunity of obtaining a fine
option order; and

(g) promoting public understanding of sentencing practices and
procedures; and

(h) generaly reforming the sentencing laws of Queensland.

Definitions
4. Inthis Act—

“approved form” means a form approved by the commission for the
relevant purpose.

“authorised commission officer” means an officer of the commission
authorised by the commission for the relevant purpose.

“commission” means the Queensand Corrective Services Commission.

“community based order” means any community service order, intensive
correction order or probation order.

“community service” has the same meaning as in the Corrective Services
Act 1988,

“community service order” means a community service order in force
under part 5, division 2.

“conviction” means afinding of guilt, or the acceptance of apleaof guilty,
by acourt.

“fine option order” means a fine option order made under part 4,
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division 2.
“intensive correction order” means an intensive correction order in force
under part 6.

“offender” means a person who is convicted of an offence, whether or not
aconviction is recorded.

“operational period”, of a term of imprisonment suspended under
section 144(1), means the period stated under section 144(5) in relation
to the term.

“penalty” includes any fine, compensation, restitution or other amount of
money.

“period of imprisonment” means the unbroken duration of imprisonment
that an offender is to serve for 2 or more terms of imprisonment,
whether—

(@) ordered to be served concurrently or cumulatively; or
(b) imposed at the same time or different times;
and includes aterm of imprisonment.

“prison” means a prison within the meaning of the Corrective ServicesAct
1988.

“probation order” means a probation order in force under part 5,
division 1.
“proper officer” means—

(@) inrelation to an order made by the Supreme Court—the sheriff;
or

(b) inreation to an order made by a District Court—the registrar; or

(c) inrelation to an order made by a Magistrates Court—the clerk of
the court; or

(d) for anorder of aWardens Court—the registrar.
“property” includes electricity.

“re-integration program” means a program under the CorrectiveServices
Act 1988 that is designed to assist an offender to re-integrate into the
community, and includes leave of absence, home detention and parole.
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“sentence” means any penalty or imprisonment ordered to be paid or
served, or any other order made, by a court after an offender is
convicted, whether or not a conviction is recorded.

“term of imprisonment” means the duration of imprisonment imposed
for a single offence, and includes the imprisonment an offender is
serving, or isliable to serve—

(@) for default in payment of asingle fine; or
(b) for failing to comply with asingle order of acourt.

M eaning of penalty unit
5.(1) The vaue of a penalty unit is—

(8 for the Justices Act 1886, part 4A1 or an infringement notice
penaty under the part—3$60; or

(b) inany other case, for this or another Act—$75.

(2) If an Act expresses a penalty or other matter as a number (whether
whole or fractional) of penalty units, the monetary value of the penalty or
other matter is the number of dollars obtained by multiplying the value of a
penalty unit by the number of penalty units.

(3) If an order of a court expresses a penalty or other matter as a
monetary value, the number of penalty unitsisto be calculated by dividing
the monetary value by the value of a penalty unit as at the time the order is
made.

(4) For the purposes of this or another Act a reference to a penalty of a
specified number of penalty unitsis areference to afine of that number of
pendty units.

Example—

‘Maximum penalty—10 penalty units means the offender is liable to a maximum
fine of 10 penalty units.

1 Justices Act 1886, part 4A (Infringement notices)
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Application to children and certain courts
6.(1) This Act does not apply to—

(@ Aboriginal Courts constituted under the Community Services
(Aborigines) Act 1984; or

(b) Island Courts constituted under the Community Services (Torres
Strait) Act 1984,

except to the extent allowed by that Act.
(2) This Act does not apply to—
(@ achild within the meaning of the Juvenile Justice Act 1992; or
(b) aChildrens Court;
except to the extent alowed by the Juvenile Justice Act 1992.

Sentences under this Act are sentencesfor purposesof the Criminal
Code, ch 67

7. For the purposes of the Criminal Code, chapter 67, a sentence under
this Act is taken to be a sentence imposed on conviction whether or not a
conviction is recorded.

Construction of referencesto court that made order

8.(1) A reference in this Act to the court that made a community based
order or fine option order or an origina order within the meaning of
section 52 includes—

(a) if the order was made by the Supreme Court—any sittings of the
Supreme Court in its crimina jurisdiction at any place in
Queendand; or

(b) if the order was made by a District Court—any sittings of a
Digtrict Court in its criminal jurisdiction at any place in
Queendand; or

(c) if the order was made by a Magistrates Court—any Magistrates
Court sitting at any place in Queendand; or

(d) if the order was made by a Wardens Court—any Wardens Court
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ditting at any place in Queendand.

(2) Subsection (1) applies even though the judge, magistrate, warden or
justices constituting the court did not make the order in the first place.

Delegation of powersby proper officer

8A.(1) A proper officer may delegate the proper officer’s powers under
this Act to an officer of the public service (an “officer”) mentioned in
subsection (2) if the officer isajustice.

(2) If the proper officer is—

(@) the sheriff—the powers may be delegated to an officer employed
in the sheriff’s office or Magistrates Court registry; or

(b) the registrar—the powers may be delegated to an officer
employed in the District Court registry or Magistrates Court
registry; or

(c) theclerk of the court—the powers may be delegated to an officer
employed in the Magistrates Court registry; or

(d) awarden—to an officer employed in amining registrar’s office.

PART 2—GOVERNING PRINCIPLES

Sentencing guidelines

9.(2) The only purposes for which sentences may be imposed on an
offender are—

(@) topunish the offender to an extent or inaway that isjustin al the
circumstances; or

(b) to provide conditionsin the court’s order that the court considers
will help the offender to be rehabilitated; or

(c) to discourage the offender or other persons from committing the
same or asimilar offence; or

(d) to make it clear that the community, acting through the court,
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(€)
(f)

does not approve of the sort of conduct in which the offender was
involved; or

to protect the Queensland community from the offender; or

a combination of 2 or more of the purposes mentioned in
paragraphs (a) to (e).

(2) In sentencing an offender, a court must have regard to—

@

(b)
(©

(d)
(e
)
(9

(h)
(i)

()
(k)

()

(m)

principles that—

(i) asentence of imprisonment should only be imposed as alast
resort; and

(ii) asentencethat alows the offender to stay in the community
is preferable; and

the maximum and any minimum penalty prescribed for the
offence; and

the nature of the offence and how serious the offence was,
including any physical or emotional harm done to a victim; and

the extent to which the offender is to blame for the offence; and
any damage, injury or loss caused by the offender; and
the offender’ s character, age and intellectual capacity; and

the presence of any aggravating or mitigating factor concerning
the offender; and

the prevalence of the offence; and

how much assistance the offender gave to law enforcement
agenciesin the investigation of the offence or other offences; and

time spent in custody by the offender for the offence before being
sentenced; and

sentences imposed on, and served by, the offender in another
State or a Territory for an offence committed at, or about the
same time, as the offence with which the court is dealing; and

sentences already imposed on the offender that have not been
served; and

sentences that the offender is liable to serve because of the
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revocation of orders made under this or another Act for
contraventions of conditions by the offender; and

(n) if the offender is the subject of a community based order—the
offender’s compliance with the order as disclosed in a report
given by an authorised commission officer; and

(o) anything else prescribed by this Act to which the court must have
regard; and

(p) any other relevant circumstance.

(3 A court may impose a sentence only if the court, after having
considered al available sentence options, is satisfied that the sentence—

(@) isappropriatein al circumstances of the case; and

(b) is no more severe than is necessary to achieve the purposes for
which the sentence isimposed.

(4) A court may impose a sentence of imprisonment on an offender who
is under the age of 25 years and has not previously been convicted only if
the court, having—

(@) consdered al other available sentences; and

(b) taken into account the desirability of not imprisoning a first
offender;

Is satisfied that no other sentence is appropriate in all circumstances of the
case.

Court’sreasonsto be stated and recorded

10.(1) If a court imposes a sentence of imprisonment, including a
suspended sentence of imprisonment, it must—

(@) stateinopen court itsreasons for the sentence; and
(b) cause the reasonsto be—

(i) recorded in the transcript that is to be kept in the registry
with the indictment; or

(it) recorded in writing and kept in the office of the clerk of the
court with the charge sheet; and
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(c) causeacopy of the reasons to be forwarded to the commission.

(2) A sentenceisnot invalid merely because of the failure of the court to
state its reasons as required by subsection (1)(a), but its failure to do so may
be considered by an appeal court if an appeal against sentence is made.

Mattersto be considered in deter mining offender’s char acter
11. In determining the character of an offender, a court may consider—

(@ the number, seriousness, date, relevance and nature of any
previous convictions of the offender; and

(b) any significant contributions made to the community by the
offender; and

(c) such other matters as the court considers are relevant.

Court to consider whether or not to record conviction

12.(1) A court may exercise a discretion to record or not record a
conviction as provided by thisAct.

(2) In considering whether or not to record a conviction, a court must
have regard to al circumstances of the case, including—

(@) thenature of the offence; and
(b) the offender’s character and age; and

(c) the impact that recording a conviction will have on the
offender’s—

(i) economic or social wellbeing; or
(ii) chances of finding employment.
(3) Except as otherwise expressy provided by this or another Act—

(8 aconviction without recording the conviction is taken not to be a
conviction for any purpose; and

(b) the conviction must not be entered in any records except—

(i) in the records of the court before which the offender was
convicted; and
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(it) in the offender’s criminal history but only for the purposes
of subsection (4)(b).

(4) A conviction without the recording of a conviction—

(@) does not stop a court from making any other order that it may
make under this or another Act because of the conviction; and

(b) has the same result as if a conviction had been recorded for the
purposes of —

(i) appedsagainst sentence; and
(if) proceedingsfor variation or contravention of sentence; and

(iii) proceedings against the offender for a subsequent offence;
and

(iv) subsequent proceedings against the offender for the same
offence.

(5) If the offender is convicted of a subsequent offence, the court
sentencing the offender may disregard a conviction that was ordered not to
be recorded but which, under subsection (3)(b)(ii), is entered in the
offender’s criminal history.

(6) If—
(@ acourt—
(i) convictsan offender of an offence; and
(if) doesnot record a conviction; and

(iii) makes a probation order or community service order for the
offender; and

(b) the offender is subsequently dealt with by a court for the same
offencein any way in which it could deal with the offender if the
offender had just been convicted by or beforeit of the offence;

the conviction for the offence must be recorded by the second court.

Guilty plea to betaken into account

13.(1) In imposing a sentence on an offender who has pleaded guilty to
an offence, a court—
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(@) must take the guilty pleainto account; and

(b) may reduce the sentence that it would have imposed had the
offender not pleaded guilty.

(2) A reduction under subsection (1)(b) may be made having regard to
the time at which the offender—

() pleaded guilty; or

(b) informed the relevant law enforcement agency of his or her
intention to plead guilty.

(3) When imposing the sentence, the court must state in open court that it
took account of the guilty pleain determining the sentence imposed.

(4) A court that does not, under subsection (2), reduce the sentence
imposed on an offender who pleaded guilty must state in open court—

() that fact; and
(b) itsreasonsfor not reducing the sentence.

(5) A sentenceisnot invalid merely because of the failure of the court to
make the statement mentioned in subsection (4), but itsfailure to do so may
be considered by an appeal court if an appeal against sentence is made.

Preference must be given to compensation for victims
14. If acourt considers—
(a) thatitisappropriate—

(i) to make an order for compensation (whether under this or
another Act); and

(if) to impose a fine or make another order for payment of an
amount of money; and

(b) that the offender cannot pay both the compensation and the fine or
amount;

the court must give preference to making an order for compensation, but
may also impose a sentence other than that of imprisonment.
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I nfor mation on sentence

15. In imposing a sentence on an offender, a court may receive any
information, including a report mentioned in the Corrective Services Act
1988, section 201, that it considers appropriate to enable it to impose the
proper sentence.

PART 3—RELEASES, RESTITUTION AND
COMPENSATION

Division 1—Ordersto release certain offenders

Court may make order under thisdivision if it does not record
conviction

16. Subject to section 20(2), if a court makes an order under section 19, it
must not record a conviction.

Making of order

17. 1f acourt considersthat it is appropriate that no punishment or only a
nominal punishment should be imposed on an offender, the court may
make an order under section 19.

M atter sto which court must have regard

18. Before making an order under section 19, the court must have regard
to—

(@) theoffender’s character, age, health and mental condition; and
(b) the nature of the offence; and

(c) circumstances (if any) under which the offence was committed
that make the offence less serious than what it would be if it had
been committed under other circumstances; and
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(d) anything else to which the court considers it proper to have
regard.

Order of court
19.(1) The court may make an order—
(@) releasing the offender absolutely; or

(b) that the offender be released if the offender enters into a
recognisance, with or without sureties, in such amount as the
court considers appropriate, on the conditions that the offender
must—

(i) be of good behaviour; and

(it) appear for conviction and sentence if called on at any time
during such period (not longer than 3 years) asis stated in
the order.

(2) In making an order under subsection (1)(b), the court may impose
any additional conditionsthat it considers appropriate.

(3) If a court makes an order under subsection (1), the court may also
make any other order for payment of compensation or restitution that the
court could have made had the offender been convicted.

Contravention of order

20.(2) If acourt that makes an order under section 19(1)(b), or a court of
like jurisdiction, is satisfied that the offender has contravened a condition of
the offender’ s recogni sance, the court may—

(@) forfeit the recognisance; and

(b) issue awarrant directed to all police officers to arrest and bring
the offender before the court.

(2) When the offender appears before the court under the warrant issued
under subsection (1)(b), the court may—

() record aconviction and sentence the offender for the offence with
which the offender was originally charged; or
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(b) make any other order that the court could have made;
asif the offender had not been released on recognisance.

Termination of recognisance
21. A recognisance entered into under thisdivision is terminated—
(@) attheend of itsperiod; or
(b) ifitisforfeited under section 20(1)(a); or
(c) if the offender appears before the court under section 20(2); or
(d) if acourt ordersthat it isterminated;
whichever isthefirst to happen.

Division 2—Recognisances for property related offences

Court may makeorder under thisdivision if it doesnot record
conviction

22. Subject to section 27(2), if a court acts under thisdivision, it must not
record a conviction.

When court may act under thisdivision

23. If an offender is convicted of an offence relating to property and the
court considers it appropriate to do so, the court may act under this division.

Adjournment and release of offender if recognisance entered into
24.(1) A court may—

(@) adjournthe sentencing of the offender to atime and place ordered
by the court; and

(b) release the offender if the offender enters into a recognisance,
with or without sureties, in such amount as the court considers
appropriate, on the condition that the offender must appear before
the court—



s25 25 s27
Penalties and Sentences Act 1992

(i) to be sentenced at the time and place ordered by the court; or

(it) if called on before the time ordered by the court for the
purposes of section 25.

(2) The adjournment under subsection (1)(a) must not be longer than
6 months after the offender is convicted.

Offender may be called on to do certain things

25. The offender may be called on with a view to the offender taking
steps to—

(a) restore property, to which the offence relates, to the person
aggrieved by the offence; or

(b) reinstate property to the satisfaction of the court or the person
aggrieved by the offence; or

(c) compensate the person aggrieved by the offence for damage
caused to the person’ s property; or

(d) comply inall respects with any other order the court may make.

Offender may be called on for sentence

26.(1) If it ismade to appear to the court that convicted the offender, or a
court of like jurisdiction, that the offender should be called on to appear and
be sentenced for the relevant offence before the time ordered under
section 24(1)(a), the court may direct that the offender be called on to appear
to be sentenced at atime and place ordered by the court.

(2) In sentencing the offender, the court may have regard to whether the
offender has taken the steps mentioned in section 25 that are appropriate to
the offender’ s case.

Offender failing to appear under recognisance or when called
27.(2) If the offender—

(@) fails to appear a the time and place ordered under
section 24(1)(a); or

(b) iscalled on under section 24(1)(b)(ii) or 26(1) and failsto appear
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at the time and place called on or ordered by the court;
the court, or a court of like jurisdiction, may—
(c) forfeit the recognisance; and

(d) issue awarrant directed to al police officers to arrest and bring
the offender before the court.

(2) When the offender appears before the court that issued the warrant
under subsection (1)(d), the court may—

(@) record a conviction and sentence the offender for the offence for
which the offender was originally charged; or

(b) make any other order that the court could have made;
asif the offender had not been released on recognisance.

Termination of recognisance

28. A recognisance entered into under this division is terminated if the
offender—

() appears at the time and place ordered under section 24(1)(a); or
(b) iscdled on under section 24(1)(b)(ii) or 26(1);
whichever isthefirst to happen.

Division 3—Release on entering into recognisance

Court may act under thisdivision whether or not it records conviction

29. A court may act under this division whether or not it records a
conviction.

Recognisance—conviction on indictment

30.(1) An offender convicted on indictment may, in addition to, or
instead of, any sentence to which the offender isliable, be ordered—

(@) to bereleased if the offender enters into a recognisance, with or
without sureties, in such amount as the court considers
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appropriate, conditioned that the offender keep the peace and be of
good behaviour for aperiod fixed by the court; and

(b) to be imprisoned until the recognisance mentioned in
paragraph (a) is entered into.

(2) Imprisonment ordered under subsection (1)(b)—
(& must not belonger than 1 year; and

(b) together with any other imprisonment that is ordered for the
offence, must not be longer than the longest term of
imprisonment for which the offender might be sentenced to be
imprisoned without fine.

Recognisance—summary conviction

31. An offender convicted summarily may, instead of being sentenced to
punishment to which the offender isliable, be released if the offender enters
into a recognisance, with or without sureties, in such amount as the court
considers appropriate, on the conditionsthat the offender keep the peace and
be of good behaviour for a period (not longer than 1 year) fixed by the
court.

Recognisance instead of imposing any other sentence

32. Subject to section 98, if an offender is convicted, the court may,
instead of imposing another sentence, release the offender if the offender
enters into a recognisance, with or without sureties, in such amount as the
court considers appropriate, on the conditions that—

(@) the offender must appear before the court to be sentenced at a
future sittings of the court or if called on within aperiod stated by
the court; and

(b) the offender must in the meantime keep the peace and be of good
behaviour.

Termination of recognisance
33. A recognisance entered into under this division is terminated—
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(@) attheend of itsperiod; or

(b) if the offender keeps the peace and is of good behaviour for the
period fixed by the court; or

(c) if required by the recognisance, the offender appears as required
by the recognisance to be sentenced; or

(d) if the offender failsto appear as required by section 32(a).

Failing to obey condition of recognisance

33A.(1) If the court is satisfied that the offender has failed to obey a
condition of the recognisance, the court may forfeit the recognisance and
issue awarrant to arrest the offender.

(2) The warrant is to be directed to al police officers to arrest and bring
the offender before the court or a court of like jurisdiction.

(3) The court before which the offender is brought may—

(@) sentencethe offender for the offence with which the offender was
originaly charged; or

(b) make another order that the court could lawfully have made if the
offender had not been released on recognisance.

Division 4—Ordersfor restitution and compensation

Court may act under thisdivision whether or not it records conviction

34. Subject to section 36(3), a court may act under this division whether
or not it records a conviction.

Order for restitution or compensation
35.(1) The court may order that the offender—
(@ makerestitution of property—
(i) inreation to which the offence was committed; or
(i) taken in the course of, or in connection with, the
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commission of the offence; and

(b) pay compensation to a person for any loss or destruction of,
damage caused to, or unlawful interference with, property—

(i) inreation to which the offence was committed; or

(i1) in the course of, or in connection with, the commission of
the offence; and

(c) pay compensation for personal injury suffered by a person
(whether or not the person is the victim against whom the offence
was committed) because of the commission of the offence.

(2) An order may be made under subsection (1) in addition to any other
sentence to which the offender isliable.

(3) If an offence is taken into account under section 189 in imposing
sentence on an offender for another offence, the court may make an order
under subsection (1).

(4) If a court makes an order under subsection (1) because of
subsection (3), then, despite section 189(8), the offender has the same right
of appeal asif the court had convicted the offender of the offencein relation
to which the order was made.

What order may state
36.(1) An order made under section 35(1) may state—
(@) theamount to be paid by way of restitution or compensation; and

(b) the person to whom the restitution is to be made or the
compensation isto be paid; and

(c) the time within which the restitution is to be made or the
compensation is to be paid; and

(d) the way in which the restitution is to be made or the
compensation is to be paid.

(2) When making an order under section 35(1), the court may also order
that the offender isto be imprisoned if the offender failsto comply with the
order.
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(3) The court may make an order under subsection (2) only if it recordsa
conviction.

Limit on imprisonment under s 36(2)
37. Imprisonment ordered under section 36(2) must not be longer than—
(@) if the order is made on indictment—21 year; or
(b) if the order is made on summary conviction—6 months.

Extension of time

38.(1) Thetime stated in an order made under section 35(1) within which
the restitution is to be made, or the compensation is to be paid, may be
extended by—

(@) thecourt that made the order; or
(b) acourt of likejurisdiction; or
(c) the proper officer of the court.

(2) The court or officer that grants an extension under subsection (1) may
further extend the time.

(3) Application for an extension under subsection (1), or further
extension under subsection (2), must be in writing.

Directionsfor enforcing order of imprisonment

39.(1) In making an order under section 36(2), the court may give such
directions as it considers appropriate for the enforcement of the order of
imprisonment.

(2) A direction mentioned in subsection (1) may include a direction that
the offender must appear—

() beforethe court, or acourt of likejurisdiction, at atime and place
stated in the direction; or

(b) if called on by notice given to the offender;

to show cause why the imprisonment should not be enforced because of the
failure to comply with the order.
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Failing to appear asdirected

40. If the offender fails to appear as required by a direction mentioned in
section 39(2), the court may issue awarrant directed to al police officersto
arrest and bring the offender before the court, or a court of like jurisdiction,
to show cause as required by the direction.

Instalments—failing to pay

41. If compensation is ordered to be paid by instalments and an
instalment is not paid, the same proceedings may be taken asif the origina
order had directed that the unpaid instalments be paid in a single amount
and the amount had not been paid.

Payment of restitution or compensation

42. A court may order that restitution or compensation must be made,
directly or indirectly, to the proper officer of the court.

Division does not limit operation of other provisions
43. Thisdivision does not limit the operation of another provision of this

Act that provides for the making of restitution or the payment of
compensation.
PART 4—FINES

Division 1—General

Court may impose fine whether or not conviction recorded
44. A court may impose afine whether or not it records a conviction.
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Power tofine
45.(1) An offender may be fined.

(2) The fine may be in addition to, or instead of, any other sentence to
which the offender isliable.

(3) The maximum fine that a court may impose is—

(@) the appropriate maximum applicable to the offence under a
provision of this or another Act relating to the offence; or

(b) if there is no such maximum—the maximum mentioned in
section 46.

(4) This section has effect subject to a specific provision of another Act
relating to the offence.

Finelimitations of certain courts

46.(1) If an Act creates an offence and does not provide a sentence, the
maximum fine that a court may impose for a single offence is—

(a) if the court isaMagistrates Court and the offender is—
(i) anindividual—165 penalty units; or
(if) acorporation—3835 pendty units; or

(b) if the court is a District Court and the offender is an
individual—4 175 penalty units.

(2) If an Act creates an offence and does not provide a sentence, thereis
no limit on the fine that the court may impose for asingle offence if—

(@) thecourtisaDistrict Court and the offender is a corporation; or

(b) the court isthe Supreme Court.

L esser finethan provided may beimposed

47. Unless an Act otherwise provides, a court may impose a lesser fine
than the fine stated in the Act.
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Exercise of power tofine

48.(1) If a court decides to fine an offender, then, in determining the
amount of the fine and the way in which it is to be paid, the court must, as
far as practicable, take into account—

(@) thefinancia circumstances of the offender; and

(b) the nature of the burden that payment of the fine will be on the
offender.

(2) The court may fine the offender even though it has been unable to
find out about the matters mentioned in subsection (1)(a) and (b).

(3) In considering the financial circumstances of the offender, the court
must take into account any other order that it or another court has made, or
that it proposes to make—

(@ providing for the confiscation of the proceeds of crime; or
(b) requiring the offender to make restitution or pay compensation.
(4) If the court considers that—

(@) it would be appropriate both to impose a fine and to make a
restitution or compensation order; and

(b) the offender has not enough meansto pay both;

the court must, in making its order, give more importance to restitution or
compensation, though it may also impose afine.

(5) In fixing the amount of a fine, the court may have regard to, among
other matters—

(@ any loss or destruction of, or damage caused to, a person’'s
property because of the offence; and

(b) the value of a benefit received by the person because of the
offence.

Singlefinefor 2 or more offences

49.(1) If an offender is found guilty (including being found guilty on a
plea of guilty) of 2 or more offences—

(a) that are founded on the same facts; or
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(b) that form, or are part of, a series of offences of the same or a
similar kind;
the court may impose asinglefinefor all the offences.

(2) A fine imposed under subsection (1) must not be more than the total
of the maximum fines that could be imposed for each of the offences.

I nstalment order

50. If a court fines an offender, it may order that the fine be paid by
Instalments.

Timeto pay

51. If a court does not make an instalment order, it may, at the time of
Imposing the fine, order that the offender be allowed time to pay the fine.

Division 2—Fine option orders

Definitions
52. Inthis division—

“fine” includes the fee payable for lodging a complaint for an offence with
aclerk of the court.

“original order” means an order of a court—

(a) that imposes afine on an offender, whether or not it also requires
the payment of another penalty; and

(b) that directsthat in default of payment of the fine or other penalty
either immediately or within a fixed time, the offender is to be
imprisoned for a period ordered by the court.

Application for order if offender before court

53.(1) If an offender is before a court when the court makes an original
order for the offender, the court must explain to the offender that he or she
may immediately verbally apply to the court for afine option order.
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(2) If—
(@) theoriginal order directsthat the offender isto pay the fine—

(i) immediately—the application may be made on the day on
which the order is made; or

(if) within a fixed time—the application may be made at any
time before the end of the fixed time; or

(b) the offender is given a notice under section 54—the application
may be made at any time before the end of the time fixed in the
original order.

(3) The explanation mentioned in subsection (1) must be made in
language or in away likely to be readily understood by the offender.

(4) The court may adjourn the hearing of the application for the period
that the court considers is proper to alow the court or offender to obtain
information.

(5) If the court refuses the application, it must note in the records of the
court whether the refusal was made because of section 57(1)(a) or (b).

If offender not before court written notice of right to apply for fine
option order to be given

54. If the offender is not before the court when the court makes an
original order for the offender, the court must cause written notice to be
given to the offender informing the offender of his or her right to apply for
afine option order.

Application for order generally

55.(1) If a court makes an origina order for an offender, the offender
may apply to the court for afine option order.

(2) If—
(&) theorigina order directs that the offender isto pay the fine—

(i) immediately—the application may be made on the day on
which the order is made; or

(i) within a fixed time—the application may be made at any
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time before the end of the fixed time; or

(b) the offender is given a notice under section 54—the application
may be made at any time before the end of the time fixed in the
original order.

(3) The application must—
(@ beinthe approved form; and

(b) state the particulars that are relevant having regard to the matters
of which the court is required to be satisfied under section 58(1);
and

(c) besigned by the applicant; and
(d) belodged—

(i) if the court isthe Supreme Court or a District Court—in the
registry of that court; or

(it) if the court is a Magistrates Court—with the clerk of the
court.

(4) On the lodging of the application, the original order is suspended so
far asit requires the payment of afine.

(5) Section 8 does not apply to this section.

Noticeto offender of right to apply for fine option order
56.(1) This section appliesto an offender—

(@ for whom an original order has been made by a court (whether
before or after the commencement of this section); and

(b) who has not applied for afine option order—
(i) under section 53; or
(if) under section 55 in the time allowed by section 55(2); or
(i) under section 56A.

(2) Before awarrant may be issued for the commitment of the offender
to prison, the proper officer of the court that imposed the fine must give to
the offender—
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(@) an application for afine option order; and

(b) anoticeinforming the offender that, if the offender fails to make
application for a fine option order within 15 business days after
the notice is posted, or given personaly, to the offender, awarrant
may be issued for the offender’s commitment to prison for
failing to pay thefine.

(3) In subsection (2)—
“give’ to the offender means—
(@) give personally; or

(b) send by post to the offender at the offender’s address last known
to the proper officer.

Offender may apply to proper officer for fine option order

56A.(1) If a court makes an original order for an offender, the offender
may apply to the proper officer of the court for afine option order.

(2) The application must—
(@ beinthe approved form; and

(b) state the relevant particulars, having regard to the matters of
which the proper officer must be satisfied under section 57(1);
and

(c) besigned by the applicant.

(3) The application may be made even after a warrant of commitment
has been issued or executed on the original order.
(4) However—

() the offender cannot make the application under this section if the
offender has an application under section 53 or 55; and

(b) the application under this section lapses if the offender makes an
application to the court under section 53 or 55.

(5) Also, if the court decides an application under section 53 or 55, the
proper officer cannot afterwards consider an application under this section
unless permitted by section 58.
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M attersto be considered on application

57.(1) A court or proper officer of the court may make a fine option
order for an offender only if the court or proper officer is satisfied that—

(@) the offender is unable to pay the fine in accordance with the
original order or, if the offender were to pay the fine in
accordance with the original order, the offender or the offender’s
family would suffer economic hardship; and

(b) the offender is a suitable person to perform community service
under afine option order.

(2) A court or proper officer of the court may adjourn the application for
the purpose of obtaining any information, notification or report from an
authorised commission officer for the purposes of subsection (1).

(3) Subject to section 58, the proper officer of the court may consider an
application for a fine option order only if the offender has not previously
made an application under thisdivision in relation to the original order.

Proper officer must reconsider offender’sfinancial position
58.(1) If—
() an offender has previously been refused afine option order; and

(b) the court records show that the refusal was made because of
section 57(1)(a); and

(c) the proper officer of the court is satisfied that the offender’s
financial position has become worse since the refusal;

the proper officer must consider a fresh application, if made, by the
offender for afine option order.

(2) The application must—

(@) be made to the proper officer of the court that, or the proper
officer who, previously refused an application for a fine option
order; and

(b) beinthe approved form; and
(c) state how the offender’ s financia position has become worse; and
(d) besigned by the applicant; and
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(e) belodged—
(i) if the court is the Supreme Court or a District Court—in the
registry of the court; or

(ii) if the court is a Magistrates Court—with the clerk of the
court.

(3) The offender may make the application even though a warrant of
commitment has been issued or executed in relation to the original order.

(4) The offender cannot make more than 1 application under
subsection (1).

Deter mination of application

59.(1) The court to which an application is made under section 55, or the
proper officer of the court to whom an application is made under section 56
or 58, must cause written notice to be given to the offender of the time and
place at which it is proposed to determine the application.

(2) Subsection (1) does not apply if—

(@) theoffender ispersonally before the court or proper officer of the
court when the application is made; and

(b) theapplication isto be dealt with immediately.

(3) The offender may appear before the court or proper officer of the
court at the time and place mentioned in the notice unless the applicant isin
lawful custody at that time.

(4) If the offender does not appear before the court or proper officer of
the court at the time and place mentioned in the notice, the application may
be determined in the offender’ s absence.

(5) In determining whether to grant or refuse the application,
consideration must be given to—

(8 theinformation contained in the application; and

(b) theinformation relating to the offender, and the offence to which
the application relates, that was before the court when the original
order was made.
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Application may be granted or refused

60.(1) If an application is granted, the court or proper officer of the court
must—

(@ makeafine option order for the offender; and

(b) explain to the offender, in language or away likely to be readily
understood by the offender—

(i) the purpose and effect of the order; and

(i) what may follow if the offender fails to comply with the
order; and

(iii) the offender’s right under section 73 to pay the fine, or any
part of the fine, to which the fine option order relates and
how that section requires the payment to be applied.

(2) If acourt refuses an application under section 55—

(@) any suspension of the original order to which the application
relates ceases to have effect; and

(b) the court must cause written notice to be given to the applicant—

(i) of therefusal and whether the refusal was made because of
section 57(1)(a) or (b); and

(ii) that any suspension of the original order has ceased to have
effect.

(3) If aproper officer of the court refuses an application under section 56
or 58, the proper officer must—

(@) give written notice to the applicant of the refusal and the reasons
for therefusal; and

(b) give written notice to the court that made the original order that
the application was made and refused.

(4) If a court or the proper officer of the court refuses an application,
there must be noted in the records of the court whether the refusal was
made because of section 57(1)(a) or (b).
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Making of order by proper officer of the court

61.(1) The proper officer of the court may make a fine option order, but
the offender must not be released under section 65 if—

(@) theoriginal order requires the payment of a part of the fine to the
complainant, and directsthat in default of payment the offender is
to be imprisoned for a period, unless—

(i) that part of the fine has been paid; or

(if) the offender has served a period of imprisonment that bears
to the default period of imprisonment, as nearly as possible,
the same proportion as that part of the fine bears to the total
fine; or

(b) theoriginal order requires, in addition to the imposition of afine,
the payment of another penalty, and directs that in default of
payment the offender isto be imprisoned for a period, unless—

(i) theamount of the penalty has been paid; or

(ii) the offender has served a period of imprisonment that bears
to the default period of imprisonment, as nearly as possible,
the same proportion as the amount of the penalty bears to the
total amount required to be paid by the order.

(2) Subject to section 58, the proper officer of the court may make afine
option order only if the offender has not previously made an application
under thisdivision in relation to the original order.

Effect of fine option order
62.(1) If acourt makes afine option order—

(@ on an application under section 53 or on appea under
section 85—it may suspend the original order so far asit requires
the payment of afine; or

(b) on an application under section 55—the suspension of the original
order so far asit requires the payment of afine is continued.

(2) If a proper officer of the court makes a fine option order under
section 60(1)(a), the original order to which it relates is suspended so far as
it requires the payment of afine.



s63 42 s64
Penalties and Sentences Act 1992

(3) If an origina order requires the payment of a fine and another
penalty, then, for the period for which the order is suspended so far as it
requires the payment of the fine, the default period of imprisonment stated
in the order is taken to have been reduced by a period that bears to the
period stated, as nearly as possible, the same proportion as the amount of
the fine bearsto the total amount of the fine and other penalty required to be
paid by the order.

(4) 1f—

(@ a warrant of commitment is issued because of an offender’s
failure to comply with an original order; and

(b) the warrant has not been executed at the time of the making of a
fine option order for the original order;

the warrant, so far asit relates to the payment of afine, stops being in force
on the making of the fine option order.

No liability if warrant executed in good faith and without negligence
63. If—

(@ a warrant of commitment stops being in force because of
section 62(4); and

(b) apoalice officer in good faith and without negligence purports to
execute the warrant;

liability at law does not attach to the police officer, the person in charge of a
prison or the State because of the purported execution of the warrant.

Order tobein writing

64. A court or proper officer of the court that makes a fine option order
for an offender must—

(@) immediately reduce the order to writing in the approved form;
and

(b) giveacopy of the order to the offender; and
(c) givetothe commission—
(i) acopy of the order; and
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(i) acopy of the origina order to which the order relates; and
(i) details of the offence for which the origina order was made.

Release from custody when order ismade

65. If an offender for whom a fine option order is made is in lawful
custody when the order is made merely because of the offender’ s failure to
pay the fine, the offender must be released immediately.

Requirements of fine option orders
66.(1) A fine option order must contain requirements that the offender—

(8 must report to an authorised commission officer at the place, and
within the time, stated in the order; and

(b) must perform in a satisfactory way community service directed
by an authorised commission officer—

(i) for the number of hours stated in the order; and
(if) at thetimesdirected by the officer; and

(c) must comply with every reasonable direction of an authorised
commission officer; and

(d) must report to, and receive visits from, an authorised commission
officer as directed by the officer; and

(e) must notify an authorised commission officer of every change of
the offender’s place of residence or employment within
2 business days after the change happens; and

(f) must not leave or stay out of Queensland without the permission
of an authorised commission officer.

(2) The number of hours stated in a fine option order under
subsection (1)(b)(i) must be performed within 1 year, or another time
alowed in the order, from the making of the order.

(3) A direction given under subsection (1)(b)(ii) appliesto all fine option
orders made for the offender by the same court on the same day.
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Directionsunder fine option order

67. A direction given by an authorised commission officer under a
requirement of afine option order must, as far as practicable, avoid—

(@ conflicting with the offender’ s religious beliefs; and

(b) interfering with any times during which the offender usually
works or attends a school or other educational or training
establishment; and

(c) interfering with the offender’ s family responsibilities.

Period mentioned in s 66(2) may be extended

68.(1) The 1 year or other time mentioned in section 66(2) may be
extended—

(@ by acourt, or the proper officer of the court, at any time before
the end of the 1 year or other time; or

(b) by acourt under section 74(4)(a).

(2) Application for an extension under subsection (1) may be made by an
authorised commission officer.

(3) The court, or proper officer of the court, must advise the commission
and the offender when the application will be heard.

(4) The application may be heard in the absence of the offender if the
court or proper officer is satisfied that the offender is unable to be present.

Maximum number of hours

69.(1) The number of hours for which an offender may be required to
perform community service under a requirement of a fine option order
must be such number as, in the opinion of the court or proper officer of the
court, satisfies the justice of the case.

(2) The number mentioned in subsection (1) must not be more than
10 hoursfor each penalty unit, or part of a penalty unit, that wasimposed as
afine under the original order.
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Fine reduced proportionate to imprisonment

70. If, when the fine option order is made for the offender, the offender
IS serving aterm of imprisonment because of the nonpayment of the fine to
which the order relates, the fineis taken to have been reduced by an amount
that bears to the fine, as nearly as possible, the same proportion as the
number of days for which the offender has been imprisoned bears to the
term of imprisonment.

Community serviceto be performed cumulatively

71.(1) All community service required to be performed by an offender
under a fine option order is to be performed cumulatively with any
community service not performed by the offender that the offender is
required to perform under acommunity service order or fine option order.

(2) If 2 or more fine option orders that require an offender to perform
community service are in force at the same time, the community serviceis
to be performed in the same chronological sequence as the sequence in
which the orders were made.

Perfor mance of community serviceto be credited against fine

72.(1) If an offender performs community service under a fine option
order, the amount of the fineisto be reduced by an amount that bearsto the
amount of the fine, as nearly as possible, the same proportion that the
number of hours of community service performed by the offender under
the order bears to the number of hours of community service that the
offender is required to perform under the order.

(2) For the purposes of section 186, an amount credited against the
amount of afine under subsection (1) is taken to be payment of an amount
in part satisfaction of a court order.

Payments and application of payments

73.(1) Subject to subsection (3) and despite a suspension of an original
order so far asit requires the payment of afine, the fine or apart of the fine
may be paid.

(2) A fine or part of a fine must be paid, directly or indirectly, to the
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proper officer of the court in which the origina order was made.
(3) If, after afine option order is made—

(8 payment of part of the amount originally required to be paid by
the original order is made—the payment must be applied—

(i) firstly, to the amount of a penalty (other than the fine)
required to be paid by the original order; and

(ii) then, to the amount of the fine; or

(b) apayment is applied to the amount of the fine to which the fine
option order relates—the number of hours of community service
required to be performed by an offender under a requirement of
the order must be reduced by a number that bears to the number
of hours, as nearly as possible, the same proportion that the
amount of the payment bears to the amount of the fine.

Failing to comply with arequirement of an order

74.(1) If, during the time that a fine option order is in force for an
offender, the offender fails to comply with a requirement of the order, an
authorised commission officer, or a person authorised for the purpose of
this section by the commission, may give the offender a notice in the
approved form.

(2) The notice must—
() setout particulars of the failure; and

(b) require the offender to appear before the court that made the
original order to which the fine option order relates at the time and
place stated in the notice.

(3) The court must at the time and place stated in the notice, or at atime
and place to which it adjourns the matter—

(@) consider evidence given on behaf of the commission and
evidence (if any) given by or on behalf of the offender; and

(b) determine whether or not the offender has failed to comply with
the requirement.

(4) If the court determines that the offender failed to comply with the
requirement, it may—
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(@ admonish the offender and, if necessary, extend or further extend
the 1 year or other time mentioned in section 66(2); or

(b) revokethe order.

(5) A notice under subsection (1) may relate to 2 or more fine option
orders, whether or not the community service that is required to be
performed by an offender under any of the ordersis to be performed—

() at the same time as community service is to be performed by the
offender under another of the orders; or

(b) after community service required to be performed under any of
the orders has been performed by the offender.

(6) If a court determines that the offender has failed to comply with a
requirement of any of the orders mentioned in subsection (5), the court may
revoke al or any of the orders.

(7) If anotice given under subsection (1) requires the offender to appear
before a court other than the court that originally sentenced the offender, the
first court must—

(@) give acopy of the notice immediately it is received to the court
that originally sentenced the offender; and

(b) if the first court acts under subsection (4)—notify the court that
originally sentenced the offender of the action taken under the
subsection.

Matter may be heard and determined in offender’s absence
75.(1) If, at the time and place—
() stated in the notice given under section 74(1); or
(b) towhich the matter is adjourned;

the offender failsto appear, the court may proceed to hear and determine the
matter in the offender’ s absence.

(2) The court may proceed under subsection (1) only if it is satisfied that
the offender has been given—

(8 anotice under section 74(1); or
(b) notice of the adjournment.
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(3) If acourt revokes a fine option order in the absence of the offender
for whom the order was made, it must cause notice of the revocation to be
given to the offender.

Court to determine hour s of community service

76. If a court proposes to revoke a fine option order, it must determine
the number of hours (if any) for which the offender performed community
service under the order.

Failing to comply not question for jury

77. Inaproceeding arising out of section 74, a question about whether an
offender failed to comply with arequirement of afine option order isnot a
guestion for determination by the jury.

Effect of revoking order under s 74
78.(1) If acourt revokes afine option order under section 74—

(@) the original order for which the fine option order was made is
wholly reinstated; and

(b) any time that was allowed for the payment of the amount
originally required to be paid by the original order must be
disregarded; and

(c) any directions in the original order that the amount is to be paid
by instalments must be disregarded; and

(d) any default imprisonment mentioned in the original order takes
effect immediately and is to be reduced under section 82 if that
section applies.

(2) If—
(@) afineoption order isrevoked by a court under this part; and
(b) thecourt is not the court that made the fine option order;
the first court must—

(c) issueawarrant of commitment for the arrest of the offender; and
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(d) causenotice of the revocation and issue of the warrant to be given
to the court that made the order.

Revocation of fine option order other than under s 74

79. The court that makes a fine option order may, on application made to
it under section 81, revoke the order if the court is satisfied—

(a) that the offender is not able to comply with the order because the
offender’s circumstances have materially altered since the order
was made; or

(b) that the circumstances of the offender were wrongly stated or
were not accurately presented to the court; or

(c) that the offender is no longer willing to comply with the order.

Offender may be re-sentenced on revocation of order under s79

80.(1) Subject to subsection (2), if a fine option order is revoked under
section 79, the court that made the original order must—

(@ confirm the origina order; or
(b) vary theoriginal order; or

(c) revoke the original order and re-sentence the offender for the
offence for which the order was made in away in which the court
could deal with the offender if the offender had just been
convicted by or before it of the offence.

(2) In determining how to re-sentence the offender, the court must take
into account the extent to which the offender had complied with the order
before its revocation.

Application for revocation
81.(1) An application under section 79 must be made—
(@ by—
(i) theoffender; or
(if) anauthorised commission officer; or
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(iii) thedirector of public prosecutions; and
(b) whilethe fine option order isin force; and
(c) inthe approved form.

(2) Notice of an application made by the offender must be given by the
court to the commission and—

(a) if the court that made the fine option order was the Supreme
Court or aDistrict Court—to the director of public prosecutions;
or

(b) if the court that made the fine option order was a Magistrates
Court—to the prosecutor before that court.

(3) Notice of an application by an authorised commission officer must be
given to the court, the offender and the director of public prosecutions.

(4) Notice of an application by the director of public prosecutions must
be given to the court, the offender and the commission.

(5) If an application is made under subsection (1) to acourt that isnot the
court that made the fine option order, the first court must give a copy of the
application to the court that made the fine option order.

(6) The court must advise the commission and the offender when the
application will be heard.

(7) The application may be heard in the absence of the offender if the
court is satisfied that the offender is unable to be present.

Imprisonment to be reduced proportionate to amount of fine paid or
community service performed

82.(1) Subject to subsection (3), if an origina order is wholly reinstated
under section 78(1)(a), the period of the default imprisonment in relation to
the fine mentioned in the order is the period calculated in accordance with
the following formula—

DF = AF X DP
AP

(2) In subsection (1)—
“AF” (amount of fine) means the total amount of the fine under the order.
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“AP” (amount of penalty) means the total amount of the penalty under the
order.

“DF” (default fine) means the default imprisonment for failing to pay the
whole of the fine mentioned in the order.

“DP” (default penalty) means the default imprisonment for failing to pay
the whole of the penalty mentioned in the order.

Example—
Original order—
AF  (Fine $450.00
( Costs of court $50.00
$500.00
Restitution $500.00
AP  Penalty $1 000.00
DP  Default Imprisonment 10 weeks
DF = AF X DP
AP
= 500 X 10
1000
= 5 weeks
NOTE: This is a hypothetical example only and should not be construed

to imply any relevance of the values used.
(3) Subsection (4) appliesif—
(@) thefine mentioned in the original order has been paid in part; or

(b) the offender has performed part of the community service
required to be performed by the relevant fine option order.

(4) If this subsection applies, the period of default imprisonment isto be
the period calculated in accordance with the following formula—

PDI = DF- [DF X (PP +HP )]
[ (AF HCS)]
(5) In subsection (4)—
“AF” hasthe meaning given by subsection (2).
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“DF” has the meaning given by subsection (2) (and is calculated in
accordance with subsection (1)).

“HCS” (hours of community service) means the number of hours for
which the offender is required to perform community service under
the fine option order.

“HP” (hours performed) means the number of hours for which
community service has been performed by the offender under the fine
option order.

“PDI” (period of default imprisonment) means the period of the default
imprisonment that still hasto be served.

“PP” (part payment) means the amount of the part of the fine that has been
paid.
Example—

If the fine converted to fine option order for 90 hours (HCS) and the offender has
paid $200.00 (PP) and performed 18 hours of community service (HP)—

PDI = DF - [DF X (PP + HP)]
[ (AF  HCS)]

= 5 - [5 X (200 + 18)]
[ (500 90)]
= 5 - [5 X 2 + 1)]
[ 6 5)]
= 5 - [5 X 3]
[ 5]
= 5 - 3
=  2weeks
NOTE: This is a hypothetical example only and should not be construed

to imply any relevance of the values used.

(6) If the original order requires the payment of restitution or
compensation, the default imprisonment that relates to the nonpayment of
the restitution or compensation is not affected by this section.

(7) Subsection (1) does not apply so far as the original order makes
provision for default imprisonment if the whole, or part of, the fine is not
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paid.
(8) For the purpose of determining the results of any calculation made
under this section, a part of any hour, day, week or month (a “unit”) isto

be rounded to the nearest whole number and, in the case of a half of a unit,
the unit is to be rounded up to the nearest whole number.

Court to notify court that imposed fine option order

83. If acourt that revokes an order under section 79 is not the court that
imposed the fine option order, the first court must notify the court that
imposed the fine option order of the action taken under section 80.

Certificates

84.(1) A certificate under the seal of the commission, or purporting to be
signed by an authorised commission officer, stating—

(@ that the offender named in the certificate has performed
community service under a fine option order for the number of
hours stated; or

(b) that the offender named in the certificate has failed to perform
community service under afine option order; or

(c) that thefine, or part of the fine, to which an original order relates,
has been paid;

is evidence of the matters.

(2) When, in the commission’s opinion, a fine option order is
discharged, it must forward a certificate stating the opinion, and the reasons
for the opinion, to—

(@) if aclerk of the court made the order—the court in which the
original order was made; or

(b) inany other case—the court that made the fine option order.

Appeals

85.(1) An offender who is aggrieved by a decision of the proper officer
of the court refusing an application by the offender under section 56 or 58
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may appeal to the court that imposed the fine.
(2) The apped must be instituted—

(8 within 25 business days after notice of refusal is posted to the
offender; and

(b) by filing anotice of appeal, in the approved form, with the proper
officer of the court.

(3) The proper officer of the court must—
(@) giveacopy of the notice of appeal to the commission; and

(b) advise the appellant and the commission of the time and date for
the hearing of the appeal.

Hearing and deter mination of appeals

86.(1) The hearing of the appeal is not limited to the material on which
the decision appealed against was made.

(2) The appellant may appear before the court—
() persondly or by agent, counsel or solicitor; or

(b) if theappellantisinlawful custody at the time—by agent, counsel
or solicitor only.

(3) In determining the appeal, the court may—
(a) affirm the decision appealed againgt; or

(b) set aside the decision appeaed against and make a fine option
order for the appellant.

(4) The court must not make afine option order under subsection (3)(b)
unlessit is satisfied about the matters mentioned in section 57(1).

Termination of fine option order
88.(1) A fine option order made for an offender isterminated if—

(@) the offender finishes performing community service for the
number of hours stated in the order; or

(b) thefineispaid; or
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(c) so much of the fine as has not been notionally paid by the
performance by the offender of community serviceis paid; or

(d) community service is performed by the offender for the number
of hours left after deducting HP from HCS; or

(e) theorder isrevoked under section 74(4)(b) or 79.
(2) In subsection (1)—
“fine” includes the reduced amount of afine calculated under section 70.

“HCS’ (hours of community service) means the number of hours for
which the offender is required to perform community service under
the fine option order.

“HP” (hours performed) means the number of hours for which
community service has notionally been performed by the offender by
payment of part of the fine.

Original order terminated

89. The termination of afine option order under section 88(1)(a) to (d)
also terminates the original order in relation to which the fine option order
was made so far asthe original order requires the payment of afine.

PART 5—INTERMEDIATE ORDERS

Division 1—Probation orders

Court may make probation order whether or not conviction recorded

90. Subject to section 91, a court may make a probation order whether or
not it records a conviction.

Making of an order

91. If a court convicts an offender of an offence punishable by
imprisonment or aregulatory offence, the court may—
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(@) whether or not it records a conviction—make for the offender a
probation order mentioned in section 92(1)(a); or

(b) if it records a conviction—make for the offender a probation
order mentioned in section 92(1)(b).

Effect of order
92.(1) The effect of a probation order is—

(@) that the offender is released under the supervision of an
authorised commission officer for the period stated in the order;
or

(b) that the offender—

(i) issentenced to a term of imprisonment for not longer than
6 months; and

(ii) at the end of the term of imprisonment the offender is
released under the supervision of an authorised commission
officer for the remainder of the period stated in the order.

(2) The period of the probation order starts on the day the order is made
and must be—

(&) if the order is made under subsection (1)(a)—not less than
6 months or more than 3 years; or

(b) if the order is made under subsection (1)(b)—not less than
9 months or more than 3 years.

(3) The requirements of a probation order made under subsection (1)(a)
start on the day the order is made.

(4) The requirements of a probation order made under subsection (1)(b)
start—

(@) immediately the offender isreleased from prison; or

(b) if the offender isreleased to are-integration program—at the end
of the program.

(5) A term of imprisonment imposed under subsection (1)(b)(i) must
not be suspended under part 8.
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General requirements of probation order
93.(1) The probation order must contain requirements that the offender—

(8 must not commit another offence during the period of the order;
and

(b) must report to an authorised commission officer at the place, and
within the time, stated in the order; and

(c) must report to, and receive visits from, an authorised commission
officer as directed by the officer; and

(d) must take part in counselling and satisfactorily attend other
programs as directed by the court or an authorised commission
officer during the period of the order; and

(e) must notify an authorised commission officer of every change of
the offender’s place of residence or employment within
2 business days after the change happens; and

(f) must not leave or stay out of Queensland without the permission
of an authorised commission officer; and

(@ must comply with every reasonable direction of an authorised
commission officer.

(2) In subsection (1)—
“offence” does not include an offence against section 123(1).

Additional requirements of probation order
94.(1) The probation order may contain requirements that the offender—
(@) submit to medical, psychiatric or psychological treatment; and

(b) comply, during the whole or part of the period of the order, with
the conditions that the court considers are necessary—

(i) tocausethe offender to behave in away that is acceptable to
the community; or

(ii) to stop the offender from again committing the offence for
which the order was made; or

(ii1) to stop the offender from committing other offences; and
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(c) makerestitution of property—
(i) inreation to which the offence was committed; or

(i) taken in the course of, or in connection with, the
commission of the offence; and

(d) pay compensation to a person for any loss or destruction of, or
damage caused to, property—

(i) inreation to which the offence was committed; or

(i1) in the course of, or in connection with, the commission of
the offence; and

(e) pay compensation for personal injury suffered by a person
(whether or not the person is the victim against whom the offence
was committed) because of the commission of the offence.

(2) The order must state when the restitution is to be made or the
compensation is to be paid.

(3) The amount must be paid, directly or indirectly, to the proper officer
of the court that made the probation order.

Probation order to be explained

95.(1) Before making the probation order, the court must explain, or
cause to be explained, to the offender—

(@) the purpose and effect of the order; and

(b) what may follow if the offender contravenes the requirements of
the order; and

(c) that the order may be amended or revoked on application of the
offender, an authorised commission officer or the director of
public prosecutions.

(2) The explanation must be made in language or in a way likely to be
readily understood by the offender.

Offender to agreeto making or amending of order
96. The court may make or amend the probation order only if the
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offender agrees to the order being made or amended and also agrees to
comply with the order as made or amended.

Multiple offences

97.(1) A court may make 1 or more probation orders for an offender
convicted of 2 or more offences.

(2) The court may include the orders in a single form of order that
specifies each offence for which a probation order is made.

Application of s 32

98. A court must not deal with an offender under section 32 if the court
is of the opinion that it is appropriate to release the offender on probation
under this part.

Termination of probation order
99.(1) A probation order is terminated—
(@) attheend of its period; and

(b) if the order contains a requirement that the offender make
restitution or pay compensation—when the restitution is made or
the compensation is paid.

(2) A probation order isterminated—

(a) if the offender is sentenced or further sentenced for the offence
for which the order was made; or

(b) if the order isrevoked under section 120(1).

Division 2—Community service orders

Court may make order whether or not conviction recorded

100. A court may make a community service order whether or not it
records a conviction.
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Making of an order

101. If a court convicts an offender of an offence punishable by
imprisonment or a regulatory offence, the court may make a community
service order for the offender if the court is satisfied that the offender is a
suitable person to perform community service under the order.

Effect of order

102. The effect of the order is that the offender is required to perform
unpaid community service for the number of hours stated in the order.

General requirements of community service order

103.(1) The community service order must contain requirements that the
offender—

(8 must not commit another offence during the period of the order;
and

(b) must report to an authorised commission officer at the place, and
within the time, stated in the order; and

(c) must report to, and receive visits from, an authorised commission
officer as directed by the officer; and

(d) must perform in a satisfactory way community service directed
by an authorised commission officer—

(i) for the number of hours stated in the order; and
(if) at thetimesdirected by the officer; and

(e) must notify an authorised commission officer of every change of
the offender’s place of residence or employment within
2 business days after the change happens; and

(f) must not leave or stay out of Queensland without the permission
of an authorised commission officer; and

(g9 must comply with every reasonable direction of an authorised
commission officer.

(2) Thetotal number of hours stated in the order—
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(@ must not be less than 40 and not more than 240; and

(b) must be performed within 1 year from the making of the order or
another time allowed by the court.

(2A) A direction given under subsection (1)(d)(ii) applies to al
community service orders made for the offender by the same court on the
same day.

(3) In subsection (1)—
“offence” does not include an offence against section 123(1).

Requirementsrelating to restitution and compensation

104.(1) The community service order may contain requirements that the
offender—

(@ makerestitution of property—
(i) inreation to which the offence was committed; or

(i) taken in the course of, or in connection with, the
commission of the offence; and

(b) pay compensation to a person for any loss or destruction of, or
damage caused to, property—

(i) inrelation to which the offence was committed; or

(if) in the course of, or in connection with, the commission of
the offence; and

(c) pay compensation for personal injury suffered by a person
(whether or not the person is the victim against whom the offence
was committed) because of the commission of the offence.

(2) The order must state when the restitution is to be made or the
compensation is to be paid.

(3) The amount must be paid, directly or indirectly, to the proper officer
of the court that made the community service order.

Community service order to be explained
105.(1) Before making the community service order, the court must
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explain, or cause to be explained, to the offender—
(@) the purpose and effect of the order; and

(b) what may follow if the offender contravenes the requirements of
the order; and

(c) that the order may be amended or revoked on application of the
offender, an authorised commission officer or the director of
public prosecutions.

(2) The explanation must be made in language or in a way likely to be
readily understood by the offender.

Offender to agree to making or amending of order

106. The court may make or amend the community service order only if
the offender agrees to the order being made or amended and also agrees to
comply with the order as made or amended.

Multiple offences

107.(1) A court may make 1 or more community service orders for an
offender convicted of 2 or more offences.

(2) If acourt makes 2 or more community service orders, the number of
hours of community service ordered must not, when added together, total
more than 240.

(3) A court may make 1 or more further community service orders for
an offender who is subject to an existing community service order.

(4) The number of hours of community service that the offender has not
performed under the existing order, and the number of hours of community
service ordered to be served under the orders made under subsection (3),
must not, when added together, total more than 240.

(5) Subject to subsections (2) and (4), al community service that an
offender is required to perform under subsections (1) and (3) is to be
performed cumulatively unless the court orders that it is to be performed
concurrently.
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Termination of community service order
108.(1) A community service order is terminated when—

() the offender performs community service in accordance with the
requirements of the order for the number of hours stated in the
order; and

(b) if the order contains a requirement that the offender make
restitution or pay compensation—the restitution is made or the
compensation is paid.

(2) A community service order isterminated—

(@) if the offender is sentenced or further sentenced for the offence
for which the order was made; or

(b) if the order isrevoked under section 120(1).
Division 3—General

Court may make probation order and community service order for an
offender

109.(2) If an offender is before a court for sentence after being convicted
of an offence punishable by aterm of imprisonment or aregulatory offence,
the court may make for the offender a probation order mentioned in
section 92(1)(a) and also a community service order.

(2) If a court makes a probation order and a community service order
under subsection (1), the court—

(@ must make separate orders; and
(b) must not impose an order as arequirement of the other order.

(3) If an offender for whom a probation order and a community service
order are made under subsection (1) contravenes a requirement of either
order and is dealt with for the origina offence in relation to the order, the
other order is discharged.
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Appeal against probation order or community service order

110. An offender aggrieved by the making of a probation order or
community service order may appea under the Justices Act 1886 or the
Criminal Code, chapter 67.

PART 6—INTENSIVE CORRECTION ORDERS

Court may make order only if it records conviction

111. A court may make an intensive correction order only if it records a
conviction.

Making of order

112. If acourt sentences an offender to aterm of imprisonment of 1 year
or less, the court may make an intensive correction order for the offender.

Effect of order

113.(1) The effect of the order isthat the offender isto serve the sentence
of imprisonment by way of intensive correction in the community and not
in aprison.

(2) The provisions of an Act relating to remission of sentence do not
apply to the offender in relation to asentence or part of a sentence served by
way of intensive correction in the community.

(3) For the purposes of the provisions of an Act providing for
disqualification for, or loss of, office or the forfeiture of benefits, the
offender istaken not to have been sentenced to aterm of imprisonment.

General requirements of intensive correction order

114.(1) Theintensive correction order must contain requirementsthat the
offender—

(8 must not commit another offence during the period of the order;
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(b)

(©

(d)

(€)

(f)

(9)

(h)

(i)

and

must report to an authorised commission officer at the place, and
within the time, stated in the order; and

must report to, and receive visits from, an authorised commission
officer at least twice in each week that the order isin force; and

must take part in counselling and satisfactorily attend other
programs as directed by the court or an authorised commission
officer during the period of the order; and

must perform in a satisfactory way community service that an
authorised commission officer directs during the period of the
order; and

must, during the period of the order, if an authorised commission
officer directs, reside at community residential facilities for
periods (not longer than 7 days at atime) that the officer directs;
and

must notify an authorised commission officer of every change of
the offender’s place of residence or employment within
2 business days after the change happens; and

must not leave or stay out of Queensland without the permission
of an authorised commission officer; and

must comply with every reasonable direction of an authorised
commission officer.

(2) An authorised commission officer must not direct the offender to
attend programs or perform community service for more than 12 hours in

any week.

(3) In subsection (1)—
“offence” does not include an offence against section 123(1).

Additional requirements of intensive correction order

115.(1) Theintensive correction order may contain requirements that the
offender—

@

submit to medical, psychiatric or psychological treatment; and
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(b)

(©

(d)

(€)

comply, during the whole or part of the period of the order, with
conditions that the court considers are necessary—

(i) tocausethe offender to behavein away that isacceptable to
the community; or

(if) to stop the offender from again committing the same type of
offence for which the order was made; or

(iii) to stop the offender from committing other offences; and
make restitution of property—
(i) inrelation to which the offence was committed; or

(ii) taken in the course of, or in connection with, the
commission of the offence; and

pay compensation to a person for any loss or destruction of, or
damage caused to, property—

(i) inreation to which the offence was committed; or

(if) in the course of, or in connection with, the commission of
the offence; and

pay compensation for persona injury suffered by a person
(whether or not the person is the victim against whom the offence
was committed) because of the commission of the offence.

(2) The order must state when the restitution is to be made or the
compensation isto be paid.

(3) The amount must be paid, directly or indirectly, to the proper officer
of the court that made the intensive correction order.

Intensive correction order to be explained

116.(1) Before making the intensive correction order, the court must
explain, or cause to be explained, to the offender—

(@
(b)

(©)

the purpose and effect of the order; and

what may follow if the offender contravenes the requirements of
the order; and

that the order may be amended or revoked on application by the
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offender, an authorised commission officer or the director of
public prosecutions.

(2) The explanation must be made in language or a way likely to be
readily understood by the offender.

Offender to agreeto making or amending of order

117. The court may make or amend the intensive correction order only if
the offender agrees to the order being made or amended and also agrees to
comply with the order as made or amended.

Multiple offences
118.(2) If—

(@) acourt sentences an offender to 2 or more terms of imprisonment
at the sametime; and

(b) the total period that the offender is sentenced to serve is longer
than 1 year;

the court must not make an intensive correction order for any of the
offences.

2) 1f—

() acourt sentences an offender to 2 or more terms of imprisonment
a the sametime; and

(b) thetota period that the offender is sentenced to serve is not longer
than 1 year;

the court may make intensive correction orders for each of the offences,

(3) The court may include the orders in a single form of order that
specifies each offence for which an intensive correction order is made.

Termination of intensive correction order
119.(1) Anintensive correction order is terminated—
(a) attheend of itsperiod; and
(b) if the order contains a requirement that the offender make
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restitution or pay compensation—when the restitution is made or
the compensation is paid.

(2) Anintensive correction order is terminated—

(@) if the offender is sentenced or further sentenced for the offence
for which the order was made; or

(b) if the order isrevoked under section 120(1); or
(c) if the offender is committed to prison under section 127(1).

PART 7—OTHER PROVISIONS RELATING TO
COMMUNITY BASED ORDERS

Division 1—Amendment and revocation of orders

Amendment and revocation of community based order

120.(1) The court that made a community based order may, on
application under this division, amend or revoke the order if the court is
satisfied—

(a) that the offender is not able to comply with the order because the

offender’s circumstances have materially altered since the order
was made; or

(b) that the circumstances of the offender were wrongly stated or
were not accurately presented to the court; or

(c) that the offender is no longer willing to comply with the order.

(2) If a court other than the court that imposed the community based
order amends or revokes the order, the first court must notify the origina
court of the amendment or revocation.

Offender may bere-sentenced on revocation of order

121.(1) Subject to subsection (2), if acommunity based order is revoked,
the court that made the order may re-sentence the offender for the offence
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for which the order was made in any way in which the court could deal with
the offender if the offender had just been convicted by or before it of the
offence.

(2) In determining how to re-sentence the offender, the court must take
into account the extent to which the offender had complied with the order
before its revocation.

Application for amendment or revocation
122.(1) An application under this division must be made—
(@ by—
(i) theoffender; or
(it) anauthorised commission officer; or
(i) thedirector of public prosecutions; and
(b) whilethe community based order isin force; and
(c) inthe approved form.

(2) Notice of an application made by the offender must be given by the
court to the commission and—

(@ if the court that made the community based order was the
Supreme Court or a District Court—to the director of public
prosecutions; or

(b) if the court that made the community based order was a
Magistrates Court—to the prosecutor before that court.

(3) Notice of an application by an authorised commission officer must be
given to the court, the offender and the director of public prosecutions.

(4) Notice of an application by the director of public prosecutions must
be given to the court, the offender and the commission.

(5) If an application is made under subsection (1) to acourt that isnot the
court that made the community based order, the first court must give a copy
of the application to the court that made the community based order.
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Division 2—Contravention of orders

Offenceto contravenerequirement of community based orders

123.(1) An offender who contravenes, without reasonable excuse, a
reguirement of a community based order commits an offence.

Maximum penalty—10 penalty units.
(2) Subsection (1) applies—

(@ whether or not the contravention is an offence against another Act
or law; and

(b) whether the contravention happens in or out of Queensland.

Proceeding for offence may be brought in any Magistrates Court

124. Subject to section 128 or 129, proceeding for an offence against
section 123(1) may be brought in any Magistrates Court.

Powers of Magistrates Court that convicts offender of offence against
s123(1)

125.(1) This section appliesif a Magistrates Court convicts the offender
of an offence against section 123(1).

(2) The court may, in addition to, or instead of, dealing with the offender
under section 123(1), admonish and discharge the offender or make 1 or
more of the following orders—

(@ anorder—

(i) requiring payment of an amount that was required to be paid
by the community based order concerned and has not been
paid; and

(if) for the enforcement of payment of the amount as if it were
then making the community based order;

(b) with the offender’s consent, an order to increase the number of
hours for which the offender is required by the order to perform
community service;
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(c) anorder extending the period of 1 year allowed for the offender to
perform community service.

(3) The imposition of a fine under section 123(1) or the making of an
order mentioned in subsection (2) does not affect the continuation of the
community based order.

(4) The court may also—

(@ if the community based order was made by a Magistrates
Court—deal with the offender for the offence for which the
community based order was made in any way that it could deal
with the offender if the offender had just been convicted by it of
the offence; or

(b) if the community based order was made by the Supreme Court or
aDistrict Court (the “ sentencing court”)—

(i) commit the offender into custody to be brought before the
sentencing court; or

(if) grant bail to the offender on the condition that the offender
must appear before the sentencing court.

(5) If the offender is subject to 2 or more community based orders that
were made by courts of different jurisdictions, an order under
subsection (4)(b) may be made that the offender be brought or appear
before whichever of the courtsis the court of highest jurisdiction.

(6) In taking action under subsection (4)(a), the court must have regard
to—

(8 themaking of the community based order; and

(b) anything done to comply with the requirements of the order.

Power s of Supreme Court or District Court to deal with offender
126.(1) This section appliesif—

(@) the community based order to which the offender is subject was
made by the Supreme Court or a District Court; and

(b) the offender is before the court or, if the order was made by a
District Court, before the Supreme Court; and
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(c) the court is satisfied that the offender committed an offence
against section 123(1) in relation to the community based order.

(2) The court may, in addition to, or instead of, dealing with the offender
under section 123(1)—

(@) admonish and discharge the offender; or
(b) make an order—

(i) requiring payment of an amount that was required to be paid
by the community based order and has not been paid; and

(if) for the enforcement of the payment of the amount as if it
were then making the community based order.

(3) The imposition of a fine under section 123(1) or the making of an
order mentioned in subsection (2) does not affect the continuation of the
community based order.

(4) The court may also dea with the offender for the offence for which
the community based order was made in any way in which it could deal
with the offender if the offender had just been convicted before it of the
offence.

(5) If the offender is before the court—
(@) under an order made under subsection (7) or section 125(5); or
(b) under asummons or warrant issued under section 128 or 129; or

(c) hasjust been convicted by the court of another offence committed
during the period of the community based order and the offender
also is the subject of community based orders made by courts of
lower jurisdiction;

the court may deal with the offender under this section as if the court had
made all the community based orders.

(6) In taking action under subsection (4), the court must have regard to—
(@ the making of the community based order; and
(b) anything done to comply with the requirements of the order.

(7) If the offender is the subject of acommunity based order made by the
Supreme Court and is convicted before a District Court of another offence
committed during the period of the community based order, the court
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may—
(@) commit the offender to custody to be brought before the Supreme
Court; or

(b) grant bail to the offender on the condition that the offender must
appear before the Supreme Court.

(8) In subsections (5) and (7)—
“offence” does not include an offence against section 123(1).

Additional power of courtsin relation to an intensive correction order

127.(1) A court that, under this part, deals with the offender for the
offence for which an intensive correction order was made may, whether or
not the order is still in force, do so by revoking the order and committing
the offender to prison for the portion of the term of imprisonment to which
the offender was sentenced that was unexpired on the day the relevant
offence against section 123(1) was committed.

(2) The committal of the offender to imprisonment under subsection (1)
does not affect the offender’ s digibility to are-integration program.

(3) Unless the court otherwise orders, the offender must serve the
Imprisonment—

(@ immediatey; and

(b) subject to the Bail Act 1980, section 33, concurrently with any
other term of imprisonment previously imposed on the offender
by that or another court.

Summons or warrant for contravention of single community based
order

128.(1) A justice, to whom it is made to appear on complaint by an
authorised commission officer, or a person authorised for the purpose of
this section by the commission, that an offender has committed an offence
against section 123(1), may issue a summons requiring the offender to
appear before a court.

2) 1f—
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(@) acomplaint under subsection (1) isin writing and on oath; and

(b) thejusticeis satisfied that the offender will not appear in answer
to asummons;

the justice may, instead of issuing a summons, issue a warrant directed to
al police officers to arrest the offender and bring the offender before a
court.

(3) A court mentioned in subsection (1) or (2) may be—

(@) the court that made the community based order, if it was not a
Magistrates Court; or

(b) aMagistrates Court.

(4) In exercising adiscretion under subsection (1) or (2), the justice must
have regard to—

(@ theway in which the offender has contravened a requirement of
the community based order; and

(b) theorigina offence concerned; and

(c) whether the authorised commission officer intends to recommend
to the court before which the offender appears, or is brought, if
the offender is convicted, that the offender be dealt with asiif the
offender had just been convicted of the offence for which the
community based order was made.

Summonsor warrant for contravention of multiple orders made by
courtsof different jurisdictions

129.(2) If an offender is the subject of community based orders made by
courts of different jurisdictions, ajustice, to whom it is made to appear by
complaint by an authorised commission officer, or a person authorised for
the purpose of this section by the commission, that the offender has
committed an offence against section 123(1), may issue a summons
requiring the offender to appear before a court.

(2) If—
(8 acomplaint under subsection (1) isin writing and on oath; and

(b) thejusticeis satisfied that the offender will not appear in answer
to a summons;
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the justice may instead of issuing a summons, issue awarrant directed to al
police officers to arrest the offender and bring the offender before the court
of highest jurisdiction.

(3) The court mentioned in subsection (1) or (2) may be—
(@) the court that made the community based order; or
(b) aMagistrates Court.

(4) In exercising adiscretion under subsection (1) or (2), the justice must
have regard to—

(@ theway in which the offender has contravened a requirement of
the community based order; and

(b) theorigina offence concerned; and

(c) whether the authorised commission officer intends to recommend
to the court before which the offender appears, or is brought, if
the offender is convicted, that the offender be dealt with asif the
offender had just been convicted of the offence for which the
community based order was made.

Dischar ge of multiple community based order s where contravention
taken into account

130. If a court—

(@) deaswith an offender under section 125 or 126 for an offence for
which acommunity based order was made; and

(b) under section 189, takes into account contraventions of the
requirements of other community based orders,

all the community based orders are discharged.

Contravention of requirements of order—judgeto determine

131. If, in a matter under this division before the Supreme Court or a
District Court, a question arises whether an offender has contravened,
without reasonable excuse, a requirement of a community based order, the
guestion isto be determined by the judge.
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Proceedings after end of period of order

132. A proceeding for a contravention of a requirement of a community
based order may be taken, and the offender dealt with, under this division
for the contravention even though the order has been terminated or revoked.

Division 3—General

Authorised commission officers subject to direction of court

133. In relation to community based orders, authorised commission
officers are subject to the directions of the court that made the order.

Requirements of order have effect despite appeal

134.(1) If an offender appeals against a community based order, the
order has effect and the requirements of the order are to be complied with
until the appeal isfinally determined.

(2) If arequirement of the community based order is that the offender
make restitution or pay compensation, the proper officer of the court must
not pay out any amount paid under the requirement—

(@ until the time for making an appeal is ended; or
(b) if an appeal is made—until the apped isfinally determined.

Directions under community based order

135. A direction given by an authorised commission officer under a
requirement of a community based order must, as far as practicable,
avoid—

(@ conflicting with the offender’ s religious beliefs; and

(b) interfering with any times during which the offender usually
works or attends school or another educational or training
establishment; and

(c) interfering with the offender’ s family responsibilities.
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Notifications following making of order

136.(1) A court that makes a community based order, or makes an order
amending or revoking a community based order, must make it in the
approved form and must cause a copy of the order to be given to—

(@) theoffender; and

(b) the person in charge of an institution in which the order requires
the offender to reside; and

(c) thecommission, together with details of the offencein relation to
which the order was made.

(2) If an offender isrequired or permitted by a community based order to
reside in another State or a Territory, the commission must cause—

(&) acopy of the order; and
(b) other relevant documents and information;
to be forwarded to the proper authority in that State or Territory.

Facilitation of proof

137.(2) If an offender is before a court with aview to being dealt with for
contravening a requirement in a community based order, then, subject to
subsection (2), the presumptions mentioned in subsection (3) are to be
made.

(2) A presumption mentioned in subsection (3) may be made only if
thereis before the court—

(@ acomplaint; or
(b) a statement purporting to be that of a person authorised by the
commission to make the statement;
that particularises matters relevant to the offender being so dealt with in the
casein question.
(3) Until the contrary is proved, it must be presumed—
(a) that, under subsection (1), the community based order alleged in

the complaint or statement mentioned in subsection (2) was made
as aleged for the offender before the court; and
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(b) if the offender is before the court under subsection (1)—that the
offender contravened the requirement, as alleged in the complaint
or statement.

Application of Justices Act

138.(1) The Justices Act 1886 applies to a complaint, summons, warrant
or penalty under this part with all necessary modifications and any
modifications prescribed by regulation.

(2) For the purposes of the application mentioned in subsection (1)—
(@) acomplaint istaken to be acomplaint for an offence; and
(b) asummonsistaken to be a summons to answer a complaint; and

(c) apenaty imposed under section 121 may be enforced by an order
that might be made by the adjudicating justices under the Justices
Act 1886 so as to enforce the payment of a penalty imposed on a
conviction for an offence under an Act that does not expressly
provide for enforcement of the payment.

(3) Despite the Justices Act 1886, section 43(2) or (3), if 2 or more
matters are properly joined in a single complaint made for the purposes of
division 2 because the matters of complaint—

(@) arealleged to be constituted by the same act or omission; or

(b) arefounded on substantially the same facts,
it IS not necessary to set out each matter of complaint in a separate
paragraph.

(4) Objection cannot be taken to the complaint mentioned in
subsection (3) on the ground that each matter of complaint isnot set out in a

separate paragraph.

Court may order summonsor warrant for offender’s appearance

139.(1) The court to which an authorised commission officer makes
application under section 122 may order that a summons issue, directed to
the offender, requiring the offender to appear at the time and place stated in
the summons to be dealt with according to law.
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(2) If the offender to whom a summons under subsection (1) or
section 128 or 129 is directed fails to appear in answer to the summons, the
court may, on proof of the service of the summons on the offender, order
that awarrant issue, directed to all police officers, to arrest the offender and
bring the offender before the court to be dealt with according to law.

Power of Magistrates Court under s128(2), 129(2) or 139(2)
140.(2) If—

(@) awarrant issued under section 128(2), 129(2) or 139(2) directs
that an offender be brought before the Supreme Court or a
Digtrict Court; and

(b) the offender cannot be brought before the court because no
gittings are being held at the time;

the warrant has effect as if it directed that the offender be brought before a
Magistrates Court.

(2) On an offender’s appearance before a Magistrates Court under
subsection (1), the court must—

(@ commit the offender to custody to be brought; or
(b) grant bail to the offender on the condition that the offender appear;
before the Supreme Court or a District Court.

Community service under intensive correction order cumulative with
any other community service

141. Community service that an offender is required to perform under an
intensive correction order is to be performed cumulatively with any other
community service the offender isrequired to perform under this or another
Act.

Offence against this part—complainant

142. Proceedings for an offence against acommunity based order, if not
initiated by a court, must be started by complaint made by a person
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authorised by the commission in that behalf, either generally or in a
particular case.

PART 8—ORDERS OF SUSPENDED
IMPRISONMENT

Court not to act without recording a conviction

143. A court may make an order under section 144(1) only if it records a
conviction.

Sentence of imprisonment may be suspended

144.(1) If a court sentences an offender to imprisonment for 5 years or
less, it may order that the term of imprisonment be suspended.

(2) An order under subsection (1) may be made only if the court is
satisfied that it is appropriate to do so in the circumstances.

(3) An order under subsection (1) may suspend the whole or a part of the
term of imprisonment.

(4) A court must not suspend a term of imprisonment if it is satisfied,
having regard to the provisions of this Act, that it would be appropriate in
the circumstances that the offender be imprisoned for the term of
Imprisonment imposed.

(5) The court must state an operational period during which the offender
must not commit another offence punishable by imprisonment if the
offender is to avoid being dealt with under section 146 for the suspended
sentence.

(6) The operationa period starts on the day the order is made and must
be—

(@ not less than the term of imprisonment imposed; and
(b) not morethan 5 years.
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Effect of suspended imprisonment

145. An offender for whom an order under section 144 is made has to
serve the suspended imprisonment only if the offender is ordered to do so
under section 147.

Conseguences of committing offence during operational period
146.(1) A court must proceed under this section if—
(@ thecourt—

(i) convicts an offender of an offence for which imprisonment
may be imposed; and

(ii) is satisfied that the offence was committed during the
operational period of an order made under section 144; or

(b) an offender isotherwise before the court and the court is satisfied
that—

(i) the offender was convicted, in or outside Queensland, of an
offence for which imprisonment may be imposed; and

(ii) the offence was committed during the operational period of
an order made under section 144.

(2) If the court mentioned in subsection (1) has like jurisdiction to, or is
of higher jurisdiction than, the court that made the order, the first court may
deal with the offender under section 147 for the suspended imprisonment.

(3) If—
(@) the order was made by acourt other than a Magistrates Court; and
(b) the court mentioned in subsection (1) isa Magistrates Court;
the Magistrates Court must proceed under subsection (4).
(4) The Magistrates Court mentioned in subsection (3) must—
(@ commit the offender to custody to be brought; or
(b) grant bail to the offender conditioned to appear;
before a court of like jurisdiction to the court that made the order.
(5) If—
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(@) the order was made by the Supreme Court; and
(b) the court mentioned in subsection (1) isaDistrict Court;
the District Court must proceed under subsection (6).
(6) The District Court mentioned in subsection (5) must—

(@) commit the offender to custody to be brought before the Supreme
Court; or

(b) grant bail to the offender conditioned that the offender appear
before the Supreme Court.

(7) If the offender comes before a court under subsection (4) or (6), the
court must deal with the offender under section 147 for the suspended
imprisonment.

Power of court mentioned in s 146

147.(1) A court mentioned in section 146(2), (4) or (6) that deals with
the offender for the suspended imprisonment may—

() extend the operational period for not longer than 1 year from the
making of the order under this subsection; or

(b) order the offender to serve the whole of the suspended
imprisonment; or

(c) order the offender to serve the part of the suspended
imprisonment that the court orders.

(2) The court must make an order under subsection (1)(b) unlessit is of
the opinion that it would be unjust to do so in view of all the circumstances
that have arisen since the suspended imprisonment was imposed.

(3) If the court is of the opinion mentioned in subsection (2), it must state
its reasons.

Imprisonment to be served immediately

148. If, under section 147(1), the court orders the offender to serve
imprisonment, then, unless the court otherwise orders, the imprisonment
must be served—
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(@ immediately; and

(b) subject to the Bail Act 1980, section 33, concurrently with any
other imprisonment previously imposed on the offender by that
or another court.

Reasons not stated—order still valid

149. An order under section 147 is not invalid merely because of the
failure of the court to state its reasons as required by section 147(3), but its
failure to do so may be considered by an appeal court if an appeal against
the order is made.

Bail Act appliesif offender not dealt with immediately

150. If it is not possible for a court to deal with an offender under
section 147 immediately, then, for the purposes of granting bail, the Bail
Act 1980 applies—

(@) asif areferenceto aperson on acharge of, or in connection with,
an offence were areference to the offender; and

(b) with any other necessary modifications and any modifications
prescribed by regulation.

Application of remission provisionsto suspended sentences

151.(2) If aterm of imprisonment is wholly suspended, the provisions
of an Act that provide for remission of sentence—

(@ do not apply to the term of imprisonment or the operational
period; but

(b) do apply to imprisonment ordered to be served under
section 147(1)(b) or (c).

(2) If aterm of imprisonment is partly suspended, the provisions of an
Act that provide for remission of sentence—

(8 do not apply to—
(i) the part of the term of imprisonment that is suspended; or

(if) theoperationa period; or
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(iii) the imprisonment that must be served before an order made
under section 144(3) that suspends part of the term of
imprisonment has effect; but

(b) do apply to imprisonment ordered to be served under
section 147(1)(b) or (c).

Re-integration programsfor suspended sentences

151A. An offender whose sentence of imprisonment is suspended is
eligible for release to a re-integration program only in relation to
imprisonment ordered under section 147(1)(b) or (c).

PART 9—IMPRISONMENT

Court must record conviction

152. A court may make an order of imprisonment only if it records a
conviction.

I mprisonment—Iliability to

153.(1) An offender liable to imprisonment for life, or for any other
period, may be sentenced to imprisonment for any lesser period.

(2) An offender liable to imprisonment may be sentenced to pay a fine
not exceeding the limits prescribed in section 46 in addition to, or instead of,
the imprisonment.

Calculation of term of imprisonment

154. Except as provided in sections 156(1), 158A and 159 and subject to
an order being made under section 158, aterm of imprisonment—

(& on conviction on indictment—starts on the day the court imposes
imprisonment on the offender; and
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(b) on a summary conviction—starts at the beginning of the
offender’ s custody for the imprisonment.

Imprisonment to be served concurrently unless otherwise or dered

155. Unless otherwise provided by this Act, or the court imposing
imprisonment otherwise orders, if—

(@ an offender is serving, or has been sentenced to serve,
imprisonment for an offence; and

(b) issentenced to serve imprisonment for another offence;

the imprisonment for the other offence isto be served concurrently with the
first offence.

Cumulative orders of imprisonment
156.(1) If—
(@ an offender is serving, or has been sentenced to serve,
imprisonment for an offence; and
(b) issentenced to serve imprisonment for another offence;

the imprisonment for the other offence may be directed to start from the end
of the period of imprisonment the offender is serving, or has been
sentenced to serve.

(2) Subsection (1) applies whether the imprisonment for the first offence
Isbeing served concurrently or cumulatively with imprisonment for another
offence.

Eligibility for parole
157.(2) Inthis section—
“non-parole period” means the part of aterm of imprisonment or period

of imprisonment that an offender must serve before the offender is
eigible to apply for parole.

(2) If acourt imposes a term of imprisonment on an offender, it may
recommend that the offender be eligible for release on parole after having
served such part of the term of imprisonment as the court specifies in the
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recommendation.

(3) If acourt imposes another term of imprisonment on an offender who
is aready serving imprisonment for an offence, the court must—

(@) ifitisacourt of likejurisdiction or higher jurisdiction to the court
that last sentenced the offender to aterm of imprisonment—make
a fresh recommendation for parole relating to the period of
imprisonment that the offender must serve; or

(b) ifitisacourt of lesser jurisdiction to the court that last sentenced
the offender to aterm of imprisonment, recommend a non-parole
period in relation to the fresh term of imprisonment imposed by
the court.

(4) In making a new recommendation under subsection (3)(a), the
court—

(@) must haveregard to al the facts known to the court; and

(b) must ensure that the non-parole period is not less than that
mentioned in subsection (2).

(5) A new recommendation made under subsection (3)(a)—

() revokes previous recommendations made by courtsin relation to
anon-parole period for an offender; and

(b) startsontheday it is made.

(6) If arecommendation is made under subsection (3)(b) and the existing
non-parol e period—

(@) has not ended—the non-parole period in relation to the total
period of imprisonment is the total of al non-parole periods that
areinforce; or

(b) has ended—the non-parole period in relation to the fresh term of
Imprisonment—

(i) startson the day the recommendation is made; and

(i) must not be longer than the fresh term of imprisonment
imposed on the offender.



s 158 87 s158A
Penalties and Sentences Act 1992

Imprisonment to have effect from arrest
158.(1) If—
(@ anoffender—
(i) isconvicted of an offence; and

(i) hasbeenin custody in relation to proceedingsfor the offence
and for no other reason; and

(b) the court sentences the offender to imprisonment for the offence;

the court may order that the term of the imprisonment is to have effect on
and from the day the offender was arrested.

(2) If subsection (1)(a) applies to an offender, the sentencing court
must—

(a) state the dates between which the offender was in custody in
relation to proceedings for the offence and no other reason; and

(b) calculate the time that the offender was in custody in relation to
proceedings for the offence and no other reason; and

(c) declare the time calculated under paragraph (b) to be
imprisonment already served under the sentence; and

(d) causeto be noted in the records of the court—
(i) thefact that the declaration was made and its details; and

(i1) unless the court otherwise orders under subsection (1), the
fact that the declared time was taken into account by it in
imposing sentence; and

(e) cause the commission to be advised of the declaration and its
details.

Term of imprisonment does not run if offender on bail awaiting
appeal

158A. The term of imprisonment of an offender who appeals against
sentence, and is granted bail awaiting the determination of the appeal, does
not run during the time the offender is on bail.
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Term of imprisonment does not run while prisoner at large

159. An offender who commits an offence against the Criminal Code,
section 142, on being returned to lawful custody, must serve the
imprisonment that the offender would have served if the offender had not
escaped in addition to any punishment imposed for the offence.

Term of imprisonment if none prescribed

160. If an offender is convicted of an offence punishable by
imprisonment, but the maximum term of imprisonment is not prescribed
by law, the maximum term that can be imposed is—

(@) if the conviction ison indictment—o5 years; or
(b) if the conviction isnot on indictment—2 years.

Time held in presentence custody to be deducted

161.(2) If an offender is sentenced to a term of imprisonment for an
offence, any time that the offender was held in custody in relation to
proceedings for the offence and for no other reason must be taken to be
imprisonment already served under the sentence, unless the sentencing
court otherwise orders.

(2) Subsection (1) does not apply to—
(@) aperiod of custody of lessthan 1 day; or
(b) imprisonment of lessthan 1 day; or
(c) imprisonment that has been wholly suspended; or
(d) the suspended part of imprisonment partly suspended.

(3) If an offender was held in custody in circumstances to which
subsection (1) applies, the sentencing court must—

(@) state the dates between which the offender was held in
presentence custody; and

(b) caculate the time that the offender was held in presentence
custody; and

(c) declare the time caculated under paragraph (b) to be
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imprisonment already served under the sentence; and
(d) causeto be noted in the records of the court—
(i) thefact that the declaration was made and its details; and

(ii) unless the court otherwise orders under subsection (1), the
fact that the declared time was taken into account by it in
Imposing sentence; and

(e) cause the commission to be advised of the declaration and its
details.

(4) 1f—

(@ an offender is charged with a series of offences committed on
different occasions; and

(b) the offender has been in custody continuously since arrest on
charges of the offences and for no other reason;

the time held in presentence custody must be taken, for the purposes of
subsection (1), to start when the offender was arrested even if the offender
is not convicted of the offence for which the offender was first arrested or
any other offencesin the series.

(5) If the sentencing court is satisfied that the time declared under
subsection (3) was not correct, it must—

(@) declarethe correct time; and
(b) amend the sentence accordingly; and
(c) causethe commission to be advised of the amendment.

(6) An application for a declaration under subsection (3) or (5), may be
made by the offender or—

(@) if the sentencing court was the Supreme Court or a District
Court—the director of public prosecutions; or

(b) if the sentencing court was a M agistrates Court—the prosecutor.
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PART 10—INDEFINITE SENTENCES

Definitions
162. In this part—

“indefinite sentence” means a sentence of imprisonment for an indefinite
term that—

(@ must be reviewed under this part; and

(b) is to continue until a court orders that the indefinite term of
imprisonment is discharged.

“nominal sentence”’ hasthe meaning given by section 163(2).
“violent offence” means—
(@ anindictable offence—

(i) that, in fact, involves the use, or attempted use, of violence
against a person; and

(ii) for which an offender may be sentenced to imprisonment
for life; or

(b) an offence against the Criminal Code, section 208, 215 or 337 for
which an offender may be sentenced to imprisonment for life; or

(c) an offence against the Criminal Code, section 216(3)(a) or 348.

I ndefinite sentence—imposition

163.(1) A court may, instead of imposing a fixed term of imprisonment,
Impose an indefinite sentence on an offender convicted of aviolent offence
on—

(a) itsowninitiative; or
(b) an application made by counsel for the prosecution.

(2) Inimposing sentence under subsection (1), the court must state in its
order the term of imprisonment (the “nominal sentence”) that it would
have imposed had it not imposed an indefinite sentence.

(3) Before a sentence isimposed under subsection (1), the court must be
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satisfied—
(@) that the Mental Health Act 1974, part 4 does not apply; and

(b) that the offender is a serious danger to the community because
of —

(i) the offender’s antecedents, character, age, health or mental
condition; and

(ii) the severity of the violent offence; and
(i) any specia circumstances.

(4) In determining whether the offender is a serious danger to the
community, the court must have regard to—

(@) whether the nature of the offence is exceptional; and
(b) theoffender’ s antecedents, age and character; and

(c) any medical, psychiatric, prison or other relevant report inrelation
to the offender; and

(d) therisk of serious physical harm to members of the community
if an indefinite sentence were not imposed; and

(e) the need to protect members of the community from the risk
mentioned in paragraph (d).

(5) Subsection (4) does not limit the matters to which a court may have
regard in determining whether to impose an indefinite sentence.

Counsdl for prosecution to inform court

164.(1) If counsel for the prosecution intends to make an application
under section 163(1)(b), counsel must inform the court after the offender
has been convicted of the offence.

(2) The application must be made within 7 business days after the
conviction.

(3) The court must allow any necessary adjournment to allow a consent
under section 165(1) to be obtained.

(4) On being informed under subsection (1), the court must remand the
offender in custody and must not grant the offender bail.
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Attorney-General’s consent

165.(1) An application under section 163(1)(b) may be made only if the
Attorney-General has consented, in writing, to the making of the request.

(2) Consent must not be given under subsection (1) before the offender
Is convicted of the violent offence.

Adjournment
166. A court may impose an indefinite sentence on the offender only if—

(@) the offender is advised at, or shortly after, the time of conviction
that the court may consider imposing an indefinite sentence on—
(i) itsowninitiative; or
(i1) an application made by counsel for the prosecution; and

(b) the court has, after advising the offender under paragraph (a),
adjourned the offender’ s sentencing for not less than 20 business
days from the day of conviction of the violent offence so that

evidence on sentence may be called by the prosecution and the
offender.

Evidence

167.(1) Subject to the admissibility of the evidence, before a court
imposes an indefinite sentence it must—

(@) hear evidence cdled by the prosecution; and

(b) hear evidence given or called by the offender, if the offender
electsto give or call evidence.

(2) Subject to subsection (3), ordinary rules of evidence apply to
evidence given or called under subsection (1).

(3) In proving the severity of the violent offence, the transcript of thetrial
and submissions made on sentence are admissible if the transcript is
certified as correct by the director, State Reporting Bureau.
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Court to give reasons

168.(1) If a court imposes an indefinite sentence, it must give detailed
reasons for imposing the sentence.

(2) The reasons must be given at the time the indefinite sentence is
imposed.

Onus of proof

169. The prosecution has the onus of proving that an offender is a
serious danger to the community.

Standard of proof

170. A court may make afinding that an offender is a serious danger to
the community only if it is satisfied—

() by acceptable, cogent evidence; and
(b) toahigh degree of probability;
that the evidence is of sufficient weight to justify the finding.

Review—periodic
171.(1) A court that imposes an indefinite sentence, or a court of like
jurisdiction—
(@ must for the first time review the indefinite sentence within
6 months after an offender has served—
(i) 50% of the offender’ s nominal sentence; or

(i) if the offender’'s nominal sentence is life
imprisonment—13 years of the nomina sentence; and

(b) must review the indefinite sentence at subsequent intervals of not
more than 2 years from when the last review was made.

(2) Subject to section 172, the director of public prosecutions must make
any application that is required to be made to cause the reviews mentioned

in subsection (1) to be carried out.
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Review—application by offender imprisoned

172.(1) An offender imprisoned on an indefinite sentence may apply to
the court for the indefinite sentence to be reviewed at any time after the court
makesitsfirst review under section 171(1)(a) if acourt givesleaveto apply
on the ground that there are exceptional circumstances that relate to the
offender.

(2) The court must immediately forward a copy of the application to the
director of public prosecutions.

(3) Within 10 business days after the making of the application, the court
must give directions to enable the application to be heard.

(4) Subject to any directions given by the court, the application must be
heard within 20 business days from the day on which it is made.

Indefinite sentence dischar ged

173.(1) Unlessit is satisfied that the offender is still a serious danger to
the community when areview is made under section 171 or 172, the court
must—

(@) order that the indefinite sentence is discharged; and

(b) sentence the offender under this Act for the violent offence for
which the indefinite sentence was imposed.

(2) If a court does not make an order under subsection (1)(a), the
indefinite sentence continuesin force.

(3) A sentence imposed under subsection (1)(b)—

(@) istaken to have started on the day the indefinite sentence was
originally imposed; and

(b) takesthe place of the indefinite sentence; and
(c) must be not less than the nominal sentence.

Re-integration programsfor offenders

174.(1) An offender sentenced under section 173(1)(b) may apply to be
released to are-integration program.
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(2) If the offender is released to a re-integration program, the offender
must be under the authority of the Queensand Community Corrections
Board and the supervision of an authorised commission officer for not less
than 5 years from the offender’ s rel ease to a re-integration program.

(3) If aterm of imprisonment imposed under section 173(1)(b) ends
within 5 years after the offender’s release to a re-integration program, the
term of imprisonment is taken, for the purposes of subsection (2), to extend
until the end of the 5 years.

(4) However, the offender may apply to the Queensand Community
Corrections Board to be discharged from the offender’s re-integration
program at any time after the end of the term of imprisonment imposed
under section 173(1)(b).

Remissions not to be allowed

175. The sentence of an offender under section 173(1)(b) must not be
remitted under the Corrective Services Act 1988.

Registrar of court to givereport

176.(1) On the hearing of a review under section 171 or 172, the court
may direct the registrar of the court to give to the court—

() reports provided by the commission or the chief executive of the
department in which the Health Services Act 1991 is administered
or such other similar persons or bodies as the court considers
appropriate; and

(b) such other reports as the court considers appropriate.

(2) A person who is requested by the registrar to give to the registrar
reports mentioned in subsection (1) must comply with the request.

(3) Reports mentioned in subsection (1)(a) are to be relevant to the period
from the time the indefinite sentence was imposed on the offender or the
last review was made by the court.

(4) The Health Services Act 1991, section 62, does not apply to an
officer, employee or agent of the department in which that Act is
administered, who gives areport or information to a court or the registrar of
the court for this part.
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(5) Reports mentioned in subsection (1) are in addition to any other
evidence that may be placed before the court.

(6) The offender is entitled to—

(@) cross-examine the persons who made reports mentioned in
subsection (1) and any other witnesses; and

(b) call evidencein rebuttal of the reports and any other evidence.

Appeals—general
177. For the purposes of the Criminal Code, chapter 67—
(8 anindefinite sentence imposed under section 163; and
(b) if acourt, on making areview under section 171 or 172—
(i) refusesto act under section 173—therefusal; or
(i) actsunder section 173—the sentence imposed;

is taken to be a sentence imposed on conviction.

Appeals—Attor ney-General
178. The Attorney-General may appeal to the Court of Appeal against—
(@ themaking of an order under section 173(1)(a); and
(b) asentence imposed under section 173(1)(b).

Hearings—offender to be present

179.(1) Subject to this section, the offender must be present during the
hearing of—

(a) evidence under section 167; and
(b) an application made under section 171 or 172.

(2) A court may order that, at the time evidence under section 167 isto
be heard, the person in charge of the place where the offender isimprisoned
or detained bring the offender before the court.

(3) On the hearing of an application made under section 171 or 172, the
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court may order the person in charge of the place where the offender is
imprisoned or detained to bring the offender before the court.

(4) If the offender actsin away that makes the hearing of the evidence or
application in the offender’s presence impracticable, the court may order
that—

(&) the offender be removed; and
(b) the hearing of the application continue in the offender’ s absence.

(5) If the court is satisfied that the offender is unable to be present during
the hearing of the evidence or application because of the offender’sillness
or another reason, the court may alow the offender to be absent during the
whole or a part of the hearing if it is satisfied that—

(a) the offender’s interests will not be pregudiced by the hearing
continuing in the offender’ s absence; and

(b) theinterests of justice require that the hearing should continuein
the offender’ s absence.

PART 11—GENERAL

Effect of alterationsin sentences

180.(1) If aprovision of thisor another Act increases the sentence, or the
maximum or minimum sentence, for an offence, the increase applies only
to offences committed after the commencement of the provision.

(2) If a provision of this or another Act reduces the sentence, or the
maximum or minimum sentence, for an offence, the reduction—

() extends to offences committed before the commencement of the
provision; but

(b) doesnot affect any sentence imposed before the commencement.

M eaning of certain sentence provisions
180A. A provision of an Act that provides to the effect that the
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maximum penalty for an offence may be a fine or imprisonment means that
the sentencing court may order the offender—

() topay afine; or

(b) to beimprisoned; or

(c) topay afineand aso to beimprisoned.
Example—

‘Maximum penalty—100 penalty units or imprisonment for 2 years means the
offender isliable to—

(a) amaximum fine of 100 penalty units; or
(b)  maximum imprisonment of 2 years; or

(¢) amaximum fine of 100 penalty units and also maximum imprisonment of
2 years.

Corporations entitled to aggrieved party payments

181. If under this Act or another Act a penalty or forfeiture is payable to
aparty aggrieved, itispayableto acorporation if the corporation isthe party
aggrieved.

Corporationsto befined if imprisonment isthe only penalty
181A.(1) If—

(@ an Act provides that the punishment for an offence against a
provision of the Act isimprisonment only; and

(b) abody corporateis convicted of having committed the offence;

the court by or before which the body corporate is convicted may impose a
fine on the body corporate determined under subsection (2).

(2) The fine mentioned in subsection (1) may be—

(@ if the imprisonment is not more than 6 months—not more
than 415 penalty units; or

(b) if the imprisonment is more than 6 months but not more than
1 year—not more than 835 penalty units; or

(c) if the imprisonment is more than 1 year but not more than
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2 years—not more than 1 660 penalty units; or

(d) if the term of imprisonment is more than 2 years—an unlimited
amount.

(3) Subsection (1) does not apply to an offence if the Act concerned
provides another way of enforcing the punishment mentioned in
subsection (1)(a) against abody corporate.

Corporation finesunder penalty provision

181B.(1) This section applies to a provision prescribing a maximum fine
for an offence only if the provision does not expressly prescribe a
maximum fine for a body corporate different from the maximum fine for
an individual.

(2) The maximum fine is taken only to be the maximum fine for an
individual .

(3) If a body corporate is found guilty of the offence, the court may
Impose a maximum fine of an amount equal to 5 times the maximum fine
for anindividual.

Corporation finesunder provision authorising subordinate legislation

181C.(1) This section applies to a provision of an Act prescribing the
maximum fine for an offence that may be imposed under subordinate
legislation under the Act only if the provision does not expressly prescribe a
maximum fine for a body corporate different from the maximum fine for
anindividua.

(2) The maximum fine is taken only to be the maximum fine for an
individual that may be imposed under the subordinate legislation.

(3) The maximum fine for a corporation that may be imposed under the
subordinate legidation is taken to be 5 times the maximum fine for an
individual.

Enforcement of order for penalty for an offender dealt with on
indictment

182.(1) If an offender dealt with on indictment fails to pay a penalty, or
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an instalment of a penalty, that a court ordered the offender to pay, the
prosecution may apply to the court for the offender to be further dealt with
for the offence according to law.

(2) Notice may be served on the offender requiring the offender to appear
before the court at the time and place mentioned in the notice for the hearing
of the application mentioned in subsection (1).

(3) The court may issue awarrant directing that the offender be arrested
and brought before the court or ajustice to be dealt with according to law—

(@ in the first instance instead of proceeding by way of notice
mentioned in subsection (2); or

(b) if the offender failsto appear asrequired by the notice.

(4) If an offender is brought before ajustice under awarrant issued under
subsection (3), the justice may commit the offender to prison or may
remand the offender on bail to be brought before the court that ordered the
penalty to be paid.

(5) On the hearing of an application under subsection (1), if the court is
satisfied that the offender failed to pay the penalty, or an instalment of the
penalty, it may—

() set aside the sentence imposed for the offence and deal with the
offender in a way in which the court could have dealt with the

offender if the offender had just been convicted by or before it of
the offence; or

(b) dismissthe application.

(6) If the court deals with the offender under subsection (5)(a) and
imposes a fine, the court must inform the offender that the offender may
immediately verbally apply to the court for afine option order in relation to
thefine.

(7) If an application is made under subsection (6), the court—

(@ must immediately proceed to hear the application but may
adjourn the application to obtain further information; and

(b) may make afine option order.
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Court may makeorder for default payment of penalty

182A.(1) A court that orders an offender to pay a penalty may also order
that, if the offender fails to pay the penalty immediately or within the time
allowed by the court inits order, the offender isto be imprisoned for aterm
calculated under subsection (2)(a).

(2) The term of imprisonment—
(& must be—

(i) thetermthat, inthe court’ sopinion, will satisfy the justice of
the case; but

(if) not more than 14 days imprisonment for each penalty unit,
or part of a penalty unit, that the offender was ordered to

pay; and

(b) must be served cumulatively with any term of imprisonment the
offender is serving, or has been sentenced to serve, unless the
court orders otherwise.

(3) This section has effect—

(@) subject to the Act under which the penalty is ordered to be paid,;
and

(b) despite section 152, whether or not a conviction is recorded.

Warrant for arrest and imprisonment

182B.(1) If the offender does not pay the penalty mentioned in
section 182A immediately or within the time alowed by the court, the
proper officer of the court must issue a warrant for the arrest and
imprisonment of the offender for the term ordered by the court.

(2) A warrant under subsection (1) isto be directed to all police officers.

Imprisonment unless penalty paid
183. If—

(@ an Act under which a penalty is ordered to be paid does not
provide, or a court that orders an offender to pay a penalty does
not make an order, for default in payment of the penalty; and
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(b) an offender ordered to pay the penalty does not pay the pendlty;
the offender may be imprisoned for a period prescribed by section 185.

Imprisonment unless act done

184. Unless an Act otherwise provides, if an offender who is ordered by
acourt to do an act failsto do the act, the court may order the offender to be
imprisoned for aterm not longer than 2 years.

Scale of imprisonment for nonpayment of penalty
185.(1) If—
(8 anoffender isordered to pay a penalty; and

(b) the court may order imprisonment of the offender or execution
against the property of the offender if the penalty is not paid; and

(c) either of the following subparagraphs apply—
(i) the penalty isnot paid;

(if) execution to recover the amount of the penaty is to be
against property of the offender and execution does not
satisfy the amount;

the court may order the offender to be imprisoned for a term calculated
under subsection (2)(a).

(2) The term of imprisonment—
(@ must be—

(i) such as, inthe court’s opinion, will satisfy the justice of the
case; but

(i) not more than 14 days imprisonment for each penalty unit,

or part of a penalty unit, that the offender was ordered to
pay; and

(b) must be served cumulatively with any term of imprisonment the

offender is serving, or has been sentenced to serve, unless the
court otherwise orders.

(3) This section has effect—



s 185A 103 s 186
Penalties and Sentences Act 1992

(@) subject to the provisions of the Act under which the penalty is
ordered to be paid; and

(b) despite section 152 whether or not a conviction is recorded.

Power of proper officer to issue warrant

185A.(1) If acourt makes an order under section 182A(1) or 185(1) and
the penalty is not paid, the proper officer of the court must issue a warrant
of commitment for the imprisonment of the offender as soon as practicable
after the end of the time (if any) fixed by the court in which the penalty isto
be paid.

(2) If acourt orders an offender to be imprisoned under section 184, the
proper officer of the court must issue a warrant of commitment for the
imprisonment.

Power of proper officer to postpone warrant

185B.(1) The proper officer of the court may postpone the issue of a
warrant under section 182B or 185A if the officer considers it just to
postpone the issue of the warrant.

(2) Application for a postponement under subsection (1)—
(@ must beinwriting; and

(b) may be made by a party to the proceedings in which the warrant
IS to be issued.

Reduction of imprisonment

186.(1) If it appears to the proper officer of the court that the amount of
the penalty has been reduced by the offender who was ordered to pay the
penaty by—

(&) payment of part of the penalty; or

(b) an amount realised by execution against the property of the
offender;

the imprisonment for which the offender may be committed to prison must
be reduced by a number of days that bears, as nearly as is possible, the
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same proportion to the number of days for which the offender might have
been imprisoned if the original amount of the penalty had not been reduced
by the payment mentioned in paragraph (a), or the amount mentioned in
paragraph (b), bears to the original amount of the penalty.

(2) If—
() anoffender isimprisoned for failing to pay a penalty; and

(b) an amount is paid to the person in charge of the prison in
satisfaction or part satisfaction of the penalty;

the term of imprisonment to which the offender is subject must be reduced
by a number of days that bears, as nearly as is possible, the same
proportion to the number of days for which the offender was imprisoned as
the amount mentioned in paragraph (b) bearsto the penalty.

(3) The person in charge of the prison—
(@ must—
(i) accept payment of al amounts tendered under
subsection (2); and

(if) pay every amount tendered to the proper officer of the court;
and

(b) must release the offender from custody when the penalty is fully
paid, unless the offender isin custody for another matter.

Disgualification from holding driver’slicence
187.(1) If—

(@) an offender is convicted of an offence in connection with, or
arising out of, the driving of amotor vehicle by the offender; and

(b) the court by or before which the offender is convicted is satisfied
having regard to the nature of the offence, or to the circumstances
in which it was committed, that the offender should, in the
interests of justice, be disqualified from holding or obtaining a
driver’slicence;

the court may, in addition to any sentence that it may impose, order that the
offender is, from the time of the conviction, disqualified absolutely, or for
such period as is ordered by the court, from holding or obtaining adriver’s
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licence.

(2) The proper officer of the court must send a copy of the order to the
chief executive of the department that administers the Traffic Act 1949.

(3) In subsection (1)—
“conviction” includes a conviction that is not recorded.

“driver’slicence’” means a driver's licence within the meaning of the
Traffic Act 1949.

Supremeor District Court may reopen proceeding to correct
sentencing errors

188.(1) This section does not apply to Magistrates Courts.

(2) If a court has in, or in connection with, a crimina proceeding
(including a proceeding on appeal)—

() imposed a sentence that is not in accordance with the law; or

(b) failed to impose a sentence that the court legaly should have
imposed;

the court (whether or not differently constituted) may reopen the
proceeding.

(3) If acourt reopens a proceeding, it—
(& must give the parties an opportunity to be heard; and
(b) may impose a sentence that is in accordance with the law; and

(c) may amend any relevant conviction or order to the extent
necessary to take into account the sentence imposed under

paragraph (b).
(4) The court may reopen the proceeding—
(@ onitsowninitiative at any time; or
(b) onthe application of a party to the proceeding made within—
(i) 20 business days after the day the sentence was imposed; or
(if) such further time as the court allows.
(5) Application for leave to make an application under
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subsection (4)(b)(ii) may be made at any time.

(6) Subject to subsection (7), this section does not affect any right of
apped..

(7) For the purposes of an appeal under any Act against a sentence
imposed under subsection (3)(b), the time within which the appeal must be
made starts from the day the sentence isimposed under subsection (3)(b).

(8 This section applies to a sentence imposed, or required to be
imposed, whether before or after the commencement of this section.

Outstanding offences may be taken into account in imposing sentence

189.(1) A court that sentences an offender for an offence may proceed
under this section if—

(a) the prosecution consents; and
(b) itissatisfied that—

(i) there has been lodged in court a form that includes, or has
attached, alist of other offencesthat it isalleged the offender
has committed but of which the offender has not been
convicted; and

(i) acopy of the form has been given to the offender; and
(iii) inal the circumstances of the caseit is proper to do so.

(2) The court may take all or any of the offences contained in the list
mentioned in subsection (1)(b)(i) into account if the offender—

(a) isrepresented by counsel or asolicitor; and
(b) pleads guilty to the offences; and

(c) asks that they be taken into account by the court in imposing
sentence for the offence of which the person has been convicted.

(3) The court must not impose a sentence that is more than the
maximum sentence that may be imposed for the offence of which the
person has been convicted.

(4) The court must certify on the form mentioned in subsection (1)(b)(i)
the offences mentioned in the list that have been taken into account in
imposing sentence on the offender.
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(5) Subject to subsection (6), proceedings or further proceedings for
offences contained in the certification mentioned in subsection (4) cannot be
taken against the offender.

(6) Proceedings or further proceedings mentioned in subsection (5) may
be taken if the court’s decision is quashed or set aside.

(7) If the court’s decision is quashed or set aside, an admission of guilt
for an offence made by the offender for the purposes of this section is not
admissiblein evidence—

(&) inproceedings or further proceedings taken against the offender;
or

(b) in proceedings or further proceedings for the offence if the
offence was not taken into account under this section in imposing
sentence.

(8) Subject to section 35(4), an offence taken into account under this
section in imposing sentence on an offender for another offence must not,
because it was taken into account, be regarded for any purpose as an offence
of which the offender has been convicted.

(9) If, under this section, an offence is taken into account in imposing
sentence on an offender for another offence, then, in criminal proceedings—

(@) if reference may lawfully be made to the fact that the person was
convicted of the other offence—reference may also be made to
the fact that the first offence was taken into account; and

(b) if evidence may lawfully be given of the fact that the offender was
convicted of the other offence—evidence may aso be given of the
fact that the first offence was taken into account.

(10) Thefact that an offence was taken into account may be proved in the
same way as the conviction for the offence in relation to which it was taken
into account may be proved.

(11) Subsection (8) has effect despite subsection (9).

Magistrates Court may release offender

190.(2) If aMagistrates Court convicts an offender of an offencerelating
to property, it may release the offender without imposing any sentence if the
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offender paysto the person entitled to the property the amount that the court
orders.

(2) The amount mentioned in subsection (1)—
(a) isto befor damages assessed by the court; and
(b) may include costs.

Effect of order under s 190

191.(2) If an offender mentioned in section 190(1) pays the amount
ordered by the court, the person aggrieved cannot take civil proceedings
against the offender for damages arising out of a cause of action that gave
rise to the damages mentioned in section 190(2)(a).

(2) The order made istaken to be a sentence for the purposes of—
() section7; and

(b) an Act that gives a right of appeal from an order made by a
Magistrates Court.

Magistrates Court to assess value of property

192. If aMagistrates Court imposes a penalty for an offence on the basis
of—

(@) thevaue of property taken, killed or destroyed; or
(b) theamount of damage done to property;
the value or amount must be assessed in money by the court.

Payment of value or amount assessed under s192

193.(2) If the value or amount mentioned in section 192 is recovered, it
must be paid—
(a) tothe person aggrieved; or
(b) if the person aggrieved is unknown or the property is public

property—to the consolidated fund or to the relevant public
authority, as the case may be.
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(2) If aMagistrates Court under section 192 imposes a penalty on several
offenders for asingle offence—

(a) the person aggrieved must not be paid more than the value or
amount assessed under section 192; and

(b) any amount that is left after paying the assessed value or amount
to the person aggrieved must be paid to the consolidated fund.

Restoration of property

194.(2) If an offender is convicted on indictment on a charge of which
the unlawful obtaining of property by the offender is an element, then, on
the complaint of—

() theowner of property; or
(b) apersonwhoislegaly entitled to possession of the property;
the court may order the property to be restored to the owner or person.
(2) The order—
(& may beenforced as ajudgment; and

(b) isbinding on the offender, and any person claiming through the
offender, as determining the ownership of the property;

but, as regards any other person, has the effect only of changing the
possession of the property, and does not affect any right of property or right
of action.

(3) In acase to which subsection (1) applies, the court may order that any
personal property—

(@) thatisfound in the offender’s possession; and

(b) that appears to the court to have been obtained, directly or
indirectly, from the unlawful obtaining mentioned in
subsection (1);

be delivered to the person who appears to the court to be entitled to the
personal property.

(4) This section does not apply to avaluable security if it appears that—
(a) the security has been paid or discharged in good faith by a person



s195 110 s195
Penalties and Sentences Act 1992

liable to make payment of the security; or

(b) if the security is a negotiable instrument—the security has been
taken or received by transfer or delivery in good faith by a person
for avaluable consideration without notice and the person did not
have reasonable cause to suspect that the security had been
unlawfully obtained.

(5) In subsection (4)—
“valuable security” includes any document that—
(a) isthe property of any person; and

(b) is evidence of the ownership of any property or of the right to
recover or receive any property.

Passport orders

195.(2) If an offender is convicted of an offence and the court records a
conviction, it may make 1 or more of the orders mentioned in
subsection (2) in addition to any other order it may make under this Act.

(2) An order made under subsection (1) may order that the offender—
(@) must remain in Australia or the State; or
(b) must not apply for, or obtain, an Australian passport; or
(c) must surrender any passport held by the offender.

(3) An offender who contravenes an order under subsection (1) commits
an offence.

Maximum penalty—2 years imprisonment.

(4) An order under subsection (1) stays in force for the duration of the
sentence (whether or not the sentence is one that involves, in whole or part,
aterm of imprisonment).

(5) The court may, by order, amend an order under subsection (1).

(6) If the court makes an order under subsection (1) or (5), the proper
officer of the court must, as soon as practicable, give a copy of the order to
the secretary to the department of the Commonwesalth responsible for
matters arising under the Passports Act 1938 (Cwlth).



s 196 111 s 204
Penalties and Sentences Act 1992

(7) If an order under subsection (1) states that the offender must
surrender any passport held by the offender—

(a) the passport must be given to the proper officer of the court; and

(b) the proper officer must cause the passport to be kept in such
custody as the proper officer considers appropriate until—

(i) the passport must be returned under subsection (8); or
(ii) the authority that issued the passport requestsiits return;
whichever happens first.

(8) If the passport is still in the custody of the proper officer of the court
when the order under subsection (1) finishes, the proper officer must cause
it to be returned to the offender.

(9) This section does not affect any other powers of the court.

Regulations
196. The Governor in Council may make regulations under this Act.

PART 13—MISCELLANEOUS

General transitional provisions

204.(1) This Act applies to any sentence imposed after the
commencement of this section, irrespective of when the offence was
committed.

(2) However, this Act (the “original Act”) as in force immediately
before the commencement of the Penalties and Sentences Legislation
Amendment Act 1993 (the “amending Act”) continues to apply to
sentences imposed after the commencement of the original Act and before
the commencement of the amending Act.

(3) An offender in relation to whom a sentence is in force immediately
before the commencement of this section continues to be subject to the
requirements of the sentence in all respects as if this Act had not been
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enacted.

(4) A sentence mentioned in subsection (3) may be amended, and any
failure to comply with it may be dealt with, under this Act asiit if were a
sentence imposed after the commencement of this section.

(6) For the purposes of this section, a sentence imposed by an appeal
court after the commencement of this section, on setting aside a sentencing
order made before the commencement, is taken to have been imposed at the
time the original sentencing order was made.

(7) If an offender fails to comply with a requirement of a sentence
mentioned in subsection (3) that is not amended under subsection (4), the
failure may be dealt with under this Act as if the sentence were a sentence
Imposed after the commencement of this section.

Penalty Units Act 1985 references

205. In an Act or document, a reference to the Penalty Units Act 1985
may, if the context permits, be taken to be areference to this Act.
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