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WATER RESOURCESACT 1989

[as amended by all amendments that commenced on or before 4 December 1996]

An Act to consolidate and amend the law relating to rights in water,
the measurement of water, the construction, control and
management of works with respect to water conservation and
protection, irrigation, water supply, drainage, flood control and
prevention, improvement of the flow in or changes to the courses
of water cour ses; protecting and improving the physical integrity
of watercourses; the safety and surveillance of dams; and for
purposesincidental thereto and consequential thereon

PART 1—PRELIMINARY

Short title
1. This Act may be cited as the Water Resources Act 1989.

I nter pretation
2.(1) Inthis Act—

“announced allocation” means awater allocation arrived at by increasing
or decreasing the quantity of water apportioned under a nominal
allocation according to the seasonal availability of water.

“approved form” see section 250.1

“area” means an area of land by whatever name called constituted or
deemed to be constituted an area under this Act for the purposes of
water conservation and protection, water supply, irrigation, drainage,

1 Section 250 (Approval of forms)
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prevention of floods or control of flood waters and the improvement
of underground water supplies.

“artesian bore’ includes an artesian well and all works constructed in
connection with an artesian bore or artesian well from which water
flows or has flowed naturally to the surface.

“authorised officer” means an officer appointed by the chief executive, or
of a board, authorised generally or for a particular purpose under this
Act.

“barrage” means an artificial structure that stores water or that hinders or
obstructs the flow of water in a river, creek, stream or lake or the
access of tidal water to apart of ariver, creek, stream or lake.

“bed and banks’, with reference to a watercourse or lake, means land
over which the water of that watercourse or lake normally flows or that
iIs normally covered by that water whether permanently or
intermittently, but does not include land abutting or adjacent to the bed
or banks that is from time to time covered by floodwater.

For the purposes of this definition “bed” means the relatively flat and
“banks’ the relatively steep portions of the firstmentioned land.

“board” means a board constituted or deemed to be constituted under this
Act as awater supply board or drainage board.

“catchment” means an area of land from which rainwater that falls thereon
flows naturaly or is directed into a watercourse, lake or other water
storage.

“catchment area” see section 27.

“channel” includes any ditch, drain, bench flume, elevated flume or
pipeline.

“construct” includes provide, set up, dig, excavate, erect, lay down, install
or maintain.

“controlled quarry material” means quarry material declared under this
Act to be and remain the property of the Crown.

“controlled works” means works within a designated area, whether
constructed before or after its constitution including any drain,
earthworks, embankment, formation, landfill or levee bank that
control, prevent, regulate or reduce or that in the opinion of the chief
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executive are likely to control, prevent, regulate or reduce the flow of
water, including flood water, onto or from land or the inundation of
land by water, including flood water, but does not include works
authorised by or under any other Act or enactment, or works declared
under aregulation not to be controlled works.

“corporation” means the Primary Industries Corporation.

“Crown holding” means alease within the meaning of the Land Act 1994,
and includes land held under any lease, licence or other authority
granted by the Crown under any other Act.

“Crown land” means al land in Queensland except land that is, for the
time being—

(@) lawfully granted or contracted to be granted in fee simple by the
Crown;

(b) reserved and set apart for or dedicated to public purposes,

(c) subject to a lease or licence, other than an occupation licence,
lawfully granted by the Crown;

(d) set apart and declared as a State forest, national park, recreation
area, scenic area or timber reserve or deemed so to be;

(e) reserved and set apart as an environmental park.
“designated area” see section 104.

“domestic purposes’ includes all purposes for which water is used
ordinarily in or in connection with a dwelling house or land
appurtenant thereto or any horticultural or agricultural garden thereon
not exceeding in any case 0.25 ha in extent used solely in connection
with a dwelling house, but does not include business, commercial or
manufacturing purposes carried on, in or in connection with adwelling
house or irrigation purposes or purposes for or in connection with the
generation of electricity by the use of water.

“drainage’” meansthe removal of water including floodwater from land by
means of works or gravitation and includes the remova by those
means of water from alake.

“drainage area” means an area of land constituted or deemed to be
congtituted under this Act as adrainage area.
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“drainage works’ includes works constructed or used for the purposes of
drainage.

“fitting” means any pipe, valve, meter or other apparatus or appliance used
for or in connection with water supply.

“floodwater” means water overflowing or erupting or that has overflowed
or erupted from awatercourse or lake onto or over riparian land that is
not submerged when the watercourse or, as the case may be, lake
flows between or is contained within its bed and banks.

“hazardous waste” means any substance, whether liquid, solid or
gaseous, derived by or resulting from the processing of minerals that
tends to destroy life or impair or endanger health.

“headworks’ means any dam, weir, barrage or reservoir and all works
appurtenant thereto, channel, structure, building, well, bore, tunnel or
machinery used for or in connection with the storage, control,
conveyance or distribution of water.

“improvements’ include works, structures, machinery, plantations and
crops constructed, installed or grown on land under the authority of
thisAct.

“irrigable”, when used in relation to land, means land that due to its
Situation or quality is capable of being irrigated within an irrigation
area.

“irrigation area” means an area of land constituted or deemed to be
constituted as an irrigation area under this Act.

“irrigation undertaking” includes all works and operations necessary for
and incidental to carrying into effect the objects and purposes of part 9
within and in connection with an irrigation area, and also includes so
much of the corporation’s business as relates to an irrigation
undertaking.

“lake” includes—

(@ a lagoon, swamp, marsh or other natural collection of water,
whether permanent or intermittent; and

(b) inaprovision about the exercise of the right to the use, flow and
control of water or the control of quarry material—

(i) thebed and banks; and
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(if) the elementsthat confine or contain the water.

“levee bank” means any embankment or other structure within or without
or partly within or without the bed and banks of a watercourse for the
purpose of —

(@) keeping wholly or partly within a channel the water, including
floodwater, of that watercourse; or

(b) preventing, regulating or controlling in any manner the flow of
water out of that watercourse.

“licence” means alicence or renewal of alicence under this Act in force at
the material time.

“licensee’” means the holder of alicence under this Act.

“machinery” includes any apparatus, appliance, instrument, equipment or
fitting for use in carrying into effect the objects and purposes of this
Act.

“nominal allocation” means the quantity of water apportioned under a
water allocation at the time that allocation is first granted or
apportioned under a subsequent amendment thereof.

“occupier” means the person in actual occupation of land at the material
time or, where there is no person in actual occupation, the person
entitled to possession of the land at that time.

“owner” —
(& whenusedinrelation to land generally means—
(i) theregistered proprietor thereof;
(ii) thelessee or licensee from the Crown in respect thereof;

(iii) the person or body of persons who, for the time being, has
lawful control thereof, on trust or otherwise;

(iv) the person who is entitled to receive the rents and profits
thereof;

(b) when used in relation to areferable dam, means the owner of the
land on which the referable dam is constructed or to be
constructed and includes the Crown or a person representing the
Crown,
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(c) includesthe occupier of land.
“permit” means a permit under this Act in force at the material time.
“permittee’” means the holder of apermit under this Act.

“person” includes any partnership or other association or body, corporate
or unincorporate.

“pip€” includes any main pipe, water meter, stop tap, water tap, siphon,
plug, duice valve, gate valve, hydrant, branch or similar apparatus.

“quarry material” means material other than a mineral within the meaning
of any Act relating to mining and without limiting or affecting in any
way this definition, includes stone, gravel, sand, rock, clay, earth and
soil.

“rate” means arate or charge made and levied by the chief executive or a
board in accordance with this Act or a by-law made under this Act.

“ratepayer” means a person named in the books or records of the chief
executive or aboard as a person liable to pay rates or charges.

“referabledam” means—

(@) works or proposed works that include or would include a barrier
whether permanent or temporary that does or could or would
impound, divert or control water, which barrier—

(i) is10 m or more in height and creates a reservoir storage
capacity of more than 20 000 m3; or

(ii) ismore than 5 m in height and creates a reservoir storage
capacity of 50 000 m3 or more;

(b) works—

(i) that consist of or include or would consist of or include a
barrier whether permanent or temporary that does or could
or would impound, divert or control water or hazardous
waste, other than abarrier defined in paragraph (a);

(it) other than a barrier whether permanent or temporary that
does or could or would impound, contain, divert or control
hazardous waste;

declared by the chief executive by notification published in the
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gazette to be a referable dam by reason of the danger to life or
property that could or would eventuate upon the collapse or
failure of or the escape of hazardous waste from those works,

and includes the storage area created by the works but does not include
a tank constructed of stedl or concrete or a combination of those
materials.

“reservoir” includes abore, tank or well.

“road” means any highway, bridge, culvert, street, public place, lane,
footway, square, court, alley, passage (whether or not athoroughfare),
public wharf, jetty or boat ramp open to or used by the public, and
includes—

(a) any bridge, culvert or other structure and the approaches thereto
constructed or deemed to be constructed by the corporation or
permitted by it to be constructed on, over, under, through or
across a channel or land set aside or reserved for a channel to
provide a means of access to a road within the meaning of this
definition from land from which that road is separated by that
channel or land so set aside or reserved; and

(b) the roadway or pavement comprising a road within the meaning
of this definition.

“spring” means water naturally rising to and flowing over the surface of
land.

“structure’ includes any building, wall, fence, or anything affixed thereto
or projecting therefrom.

“subartesian bore” includes any shaft, well, gallery, spear or excavation
and al works constructed in connection with any subartesian bore,
shaft, well, gallery, spear or excavation which intersects an
underground source of water and from which water does not flow
naturally to the surface.

“subdivision” means a subdivision within the meaning of the Local
Government (Planning and Environment) Act 1990.

“swamp land” means land that is, due to natural causes, covered with
water or whose soil is ordinarily so saturated with water as to be unfit
for culture.
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“underground” , when used in relation to water, means water that occurs
naturally or isintroduced artificially below ground level.

“water”, when used in relation to areferable dam, includes any other liquid
or amixture that includes water or any other liquid or suspended solid.

“water allocation” means an alocation by whatever name called
determined for a specified period of a quantity of water out of the
water available for irrigation or any other purpose from works of the
corporation, and includes additional water approved to be taken from
timeto time.

“watercourse” means a river, creek or stream in which water flows
permanently or intermittently—

(@ inanatura channel;
(b) inanatura channe artificially improved;

(c) in an artificia channel that has changed the course of the
watercourse;

but, in any case, only at every place upstream of the point to which the
spring tide normally flows and reflows therein whether due to a natural
cause or an artificial barrier therein or, when the chief executive has
declared by notification under this Act adownstream limit then, during
the continuance in force of that notification, only at every place
upstream of that limit.

“works’ means operations of any kind and all things constructed, erected
or instaled for or in connection with the purposes of this Act, al
sources of water supply and land reserved or set apart, occupied, held
or used for or in connection with those operations or those sources,
and includes a quarry or gravel pit vested in the corporation or under
the control of the corporation or the chief executive.

(2) Theterms set forth in this subsection, when used in relation to aweir,
barrage or dam, have the meanings respectively assigned to them—

“height” means the measurement equivalent to the difference in level
between the natural bed of the watercourse at the downstream toe of
the barrier (or if the barrier is not across a watercourse between the
lowest elevation of the outside limit of the barrier) and the top of the
barrier.
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“storage capacity” means the measurement (expressed in cubic measure)

equivalent to the total storage capacity up to the level at which water is
ordinarily retained therein.

“top of the barrier” means the level of the top of the barrier exclusive of
any parapet or ancillary structure or, where the barrier includes a
spillway section, the level of the top of the abutment walls adjoining
the spillway section exclusive of any parapet or ancillary structure.

(3) The words ‘alterations’, ‘repairs, ‘maintenance’ and ‘operations,
when used in relation to a referable dam, mean only such aterations,

repairs, maintenance or operations as, in the opinion of the chief executive,
affect or affects directly the safety of the referable dam.

(4) In provisions of this Act that concern—

(@) theexercise of theright to the use, flow and control of water; and

(b) thecontrol of quarry material; and

(c) limiting the destruction of watercourse vegetation and otherwise
protecting or improving the physical integrity of watercourses,

“watercourse” includes bed and banks and any other element of a river,
creek or stream that confines or contains water.

(5) Water supplied under this Act for domestic purposes, whilst it
remains in the state or quality in which it is supplied, must not be taken by

reason only of its supply to be water of aquality suitable for drinking or use
in cooking.

PART 2—VESTING OF RIGHTSIN CERTAIN
WATER IN CROWN AND DECLARATION RE BED
AND BANKS

Rightsin certain water to vest in Crown
3. Theright to the use and flow and control of water at any time—

(8 inawatercourse that flows through or past the land of 2 or more
owners or occupiers or alake or spring that is situated within or
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abuts the land of 2 or more owners or occupiers,
(b) conserved by—
(i) awaeir or dam constructed in, on or over—

(A) a watercourse that flows through or past the land of
2 Or more OWnNers or OCCupiers,

(B) alake or spring that is situated within or abuts the land
of 2 or more owners or occupiers;

(i) abarrage;

(c) inan artesian bore, a subartesian bore or any other underground
source of supply;

vests, subject to the restrictions contained in this Act or until appropriated
under this Act or any other Act, in the Crown.

Restrictionson rightsin water vested in Crown

4. Theright to the use and flow and control of water vested in the Crown
Is—
(@ not to be exercised to the prgjudice of a right conferred on and

lawfully exercised by any person, board or other body by or
under an authority conferred by this Act or any other Act;

(b) to be subject to—

(i) the rights specified in this Act of an owner or occupier of
land abutting the banks of a watercourse, lake or spring or a
weir, barrage or dam vested in the corporation or under the
control of the corporation or the chief executiveto take water
therefrom;

(ii) therights of the holder of alicence, permit or authority under
thisAct;

(i) the provisions of an agreement to take water under this Act.

Declaration asto property in bed and banks of watercourse or lake
5.(1) It isdeclared—
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(@) that the bed and banks of a watercourse or lake that forms the
boundary wholly or partly of a parcel of land do not pass and
have never passed with that land upon its alienation by the Crown
but remain and always have remained the property of the Crown;

(b) that that bed and those banks on and from the commencement of
the Rights in Water and Water Conservation and Utilization Act
19102 have never passed with the land in question upon alienation
by the Crown but have always remained the property of the
Crown.

(2) This section applies notwithstanding that one and the same person at
any time whether before or after the commencement of the Rightsin Water
and Water Conservation and Utilization Act 1910, the Water Act 19263 or
this Act has been or is the owner of all land adjacent to the bed or banks of
the watercourse or lake in question.

PART 3—ADMINISTRATION

Division 1—General

Delegation by Minister

6. The Minister may delegate to an officer or employee of the public
service the Minister’s powers under this Act.

Power s of authorised officer

7.(1) For the purposes of this Act, an authorised officer, without prior
notice and any authority other than this Act, may, at all reasonable times,
enter and re-enter any road, land, premises other than a dwelling house or
premises being used at the material time as a dwelling house, or other place

2 The Rights in Water and Water Conservation and Utilisation Act 1910 has been
repealed, as from 27 October 1926.

3 The Water Act 1926 has been repealed, as from 1 February 1990.
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and may—

(@

(b)

(©

(d)

(€)

(f)

make such investigation, inquiry, inspection or examination asis
necessary to ascertain that this Act or any requisition, order,
notice or direction is being complied with;

execute, fix, remove, replace, renew, substitute, alter, repair, clean
or examine any plant, equipment, works or machinery;

take account of the quantity of water taken and used and compare
that quantity with the quantity entitled to be taken and used in
accordance with the terms of alicence, permit, other authority or
water alocation under this Act;

regulate the supply of water under a licence, permit, other
authority or water allocation under this Act so as to comply with
the quantity entitled to be taken and used;

take all steps and do all acts and things with respect to a
watercourse, lake, spring or underground source of water supply
as are necessary for—

(i) the purpose of taking measurements and making records of
the natural water resources of Queendand;

(ii) the conservation and regulation of water therein;

(iii) the prevention of the undue, excessive, illegal or improper
use, diversion or waste of water therein;

(iv) the preservation of water therein from pollution and the
prevention of pollution thereof;

(v) theprotection of and prevention of interference with the bed,
banks, channels and works thereof over or within which the
water therein flows or is contained;

call to the authorised officer’s aid another authorised officer or
any other person who in the authorised officer’s opinion is
competent to assist in the exercise of the authorised officer's
powers and authorities or the performance of the authorised
officer’s functions and duties and a person so acting in aid, while
so doing, has and may exercise and perform the same powers,
authorities, functions and duties as are conferred or imposed on
the authorised officer by or under this Act;
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(9) use such force as is reasonably necessary in the exercise of the
powers and authorities or the performance of the functions and
duties conferred on the authorised officer by or under this Act;

(h) take al steps and do all acts and things as are necessary in the
exercise of the powers and authorities or the performance of the
functions and duties conferred or imposed on the authorised
officer by or under this Act;

(i) exercise such other powers and authorities and perform such
other functions and duties as are prescribed or delegated to the
authorised officer.

(2) For the purposes of gaining entry to any premises or other place, an
authorised officer may call to the authorised officer’s aid any person the
authorised officer thinks necessary and that person, while actingin aid of an
authorised officer in the lawful exercise by authorised officer of the
authorised officer’s power of entry, has alike power of entry.

Division 2—Powers of corporation and chief executive

General powersetc. of corporation and chief executive

8.(1) The corporation may with the approval of the Governor in Council
construct, maintain, manage, control and operate works for—

(@) water conservation;

(b) water supply;

(c) irrigation and drainage associated therewith;

(d) regulation, control and maintenance of the flow of water;
(e) improvement of underground water supply;

(f) the conservation, replenishment, utilisation or distribution
generally of the waters of Queensland both surface and
underground;

(g) the protection and improvement of—
(i) the beds and banks of watercourses; and
(if) other elements of watercourses that confine or contain water.
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(2) The chief executive must—

(@

(b)

(©)
(d)

(€)

prepare and keep a description of the natural water resources of
Queensland, both surface and underground; and

measure, make and keep a record of the natural waters of
Queensland both surface and underground for the purposes of—

(i) ascertaining, defining and recording the permanent surface
waters of Queendand and the surface waters of Queensland
of aperiodic or intermittent nature;

(if) ascertaining and recording available information relating to
the artesian waters of Queensand and the underground
waters of Queensland not classified as artesian waters; and

evaluate the present and future water requirements of Queensland,
and

make recommendations to the Minister concerning the
development of the water resources of Queensland; and

for the purposes of protecting life and property, control referable
dams;

and may—

(f)

(9)

(h)

(i)

take al steps and do al acts and things as the chief executive
thinks fit to protect the water resources of Queensland from
anything that results in or is likely to result in a diminution of
their quantity or, subject to the Environmental Protection Act
1994, from anything detrimental to their quality; and

monitor the physical integrity of—
(i) the beds and banks of watercourses; and

(if) other elements of watercoursesthat confine or contain water;
and

take any action necessary or desirable to protect—
(i) the beds and banks of watercourses; and

(if) other elements of watercoursesthat confine or contain water;
and

investigate and survey any natural water resource, surface or
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underground, in Queensland in order to—

(i) ascertain potential sites for works of water storage and the
cost of development of those sites;

(ii) enable plansto be formulated, coordinated and implemented
for the conservation, replenishment, utilisation and
distribution of the waters of Queendand; and

() coordinate theinvestigation, eval uation and development of plans

for the control of floodwaters and mitigation of flood damage.

Power s of corporation with respect to works etc.

9.(1) Subject to this Act, the corporation may exercise the powers and
authorities and perform the functions and duties conferred or imposed by
this Act and may take al steps and do all acts and things ancillary to or
consequent upon the exercise or performance of those powers, authorities,
functions or duties.

(2) For the purposes of this Act the corporation may—

@

(b)

(©)

(d)

investigate, design, construct, acquire, provide, extend, renew and
improve, maintain, alter and repair works and things and
discontinue those works and things which in its opinion are
obsolete or of no further use;

construct works—

(i) to measure and record the natural water resources of
Queendland, both surface and underground,;

(if) in, under, across, along or against a road, land or premises
or under a railway or tramway in any manner it thinks
necessary or proper;

(iii) for the supply of water to land or premises or to measure
and ascertain the extent of that supply;

use water from any watercourse, lake or other source in or in
connection with works or land vested in or under its control;

obtain from a watercourse or lake and its water storages and
works an adequate supply of water for the purposes of this Act or
any other Act;
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(€)

(f)
(9)

(h)

divert, intercept and store water in or coming from any
watercourse, lake or other source and for that purpose alter the
course of any watercourse or other source;

divert water from one source to another;

take, for the purposes of this Act or any other Act, water found
under or on land;

where reasonably practicable, provide other watering places and
channelsfor the use of adjoining land instead of those taken away
or interrupted in the exercise of a power or authority conferred or
the performance of a function or duty imposed on it by this
section.

(3) The corporation may acquire, provide, operate, maintain, protect,
lease, sell or otherwise dispose of recreational or tourist facilities and grant
to persons ancillary rightsin connection therewith as the corporation thinks
fit at headworks or on other land the property of or under the control of the
corporation.

Powersetc. of corporation asto ancillary worksand thelike

10. For the purposes of this Act or any other Act, the corporation may—

@

(b)

construct, establish, acquire, purchase, contract for the use of,
work, maintain, operate, control, regulate and manage—

(i) aquary;

(ii) agrave pit;

(iii) ademonstration farm or an experiment station;

(iv) aworkshop or scientific facility for usein its operations,

provide local services at locations it determines and fix and levy
chargesin respect of local services so provided.

Entry upon land

11.(1) Subject to this Act, the chief executive or any officer, employee or
agent of the department in the exercise or performance of powers,
authorities, functions and duties of the corporation or of the chief executive
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and upon giving to the authority or owner concerned at least 7 days notice in
writing of intention to do so may—

(@

(b)

enter upon aroad or land or premises other than a dwelling house
or premises being used at the material time as a dwelling house
for the purposes of this Act or any other Act that confers or
Imposes on the corporation or chief executive powers, authorities,
functions or duties;

without limiting the generality of paragraph (a), enter for the
purposes of —

(i) making or carrying out inspections, tests, investigations,
surveys, experiments, boring or drilling operations,
explorations; or

(if) constructing, maintaining, operating or altering works that
are authorised or empowered by law to be constructed or
operated; or

(iii) taking al stepsand doing all acts and things connected with
or incidental to the exercise or performance of the powers,
authorities, functions or duties conferred or imposed on the
corporation or chief executive.

(2) For the purposes of subsection (1), the chief executive or any officer,
employee or agent of the department may—

@

(b)
(©
(d)
()

()
(9)

make surveys, take measurements or levels or place survey
marks;

set out such works asit thinks fit;
break up land;
erect fences;

take, get and remove and use any quarry materia or other
material and things;
carry out blasting operations,

take all steps and do all acts and things as are necessary for or in
connection with the performance of the operations specified in
this subsection.

(3) The power under this section to enter upon aroad or land or premises
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includes power to—
() re-enter from timeto time;

(b) remain for the time necessary to achieve the purposes for which
the original entry was made;

(c) take and keep upon the original entry or re-entry the assistants,
vehicles, materials, machinery, equipment and other things
necessary to achieve the purposes of the origina entry.

(4) A person who enters or re-enters upon a road or land or premises
under the authority of and for the purposes specified in subsection (1)
must—

(8 do no more damage than is reasonably necessary having regard to
the circumstances,

(b) make good as far as practicable all damage caused by any entry
and any subsequent re-entry or by the doing of any act or thing or
the carrying out of any purpose specified in subsection (1).

(5) Where the chief executive considers it necessary to alter the location
of train rails, pipes of any kind, electric or telephone lines or other works
laid in, over or under aroad or land, the chief executive, by noticeinwriting
given to the authority concerned or the owner of the worksin question, may
require the authority or owner to alter their location in the manner and time
specified in the notice.

(6) The corporation may be charged with payment of the costs and
expenses incurred in carrying out those aterations necessary for the
purposes of subsection (5).

(7) Where the authority or owner concerned fails to comply with a
requisition contained in a notice under subsection (5), the necessary
alterations may be undertaken by the corporation.

Acquisition of land by corporation
12.(1) The corporation may acquire, by agreement or resumption, land—

(@) wherever situated, that in the opinion of the corporation is
required for the purposes of this Act;

(b) situated within an irrigation area, that in the opinion of the
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corporation is suitable for subdivison or amagamation and
settlement under the Land Act 1994.

(2) For the purposes of acquiring land by resumption, the corporation
has and may exercise the powers, authorities, functions and duties conferred
or imposed upon a constructing authority under the Acquisition of Land Act
1967 and, subject to this section, that Act applies and extends accordingly.

(3) The corporation, as a constructing authority under and within the
meaning of the Acquisition of Land Act 1967 and subject to that Act, may
take land held from the Crown for an estate or interest less than freehold.

(4) Where the acquisition of land by the corporation will sever the
balance area or part thereof from other land used by the owner, the
corporation may, with the approval of the Minister and the consent in
writing of the owner, acquire by agreement or resumption the whole or a
part of that balance area.

(5) The power conferred upon the Governor in Council by the
Acquisition of Land Act 1967, section 22, includes power to vest land in the
corporation under, subject to and in accordance with the Land Act 1994 as
leasehold under the tenure the Governor in Council considers appropriate.

(6) With respect to a proposed acquisition by resumption of land in
accordance with subsection (1)(b), the chief executive, upon application in
writing by the owner and where the chief executiveis of the opinion that the
granting of the application will not unduly affect adversely the plan or the
proposed plan for subdivision of the land—

(@ may—
(i) permit the owner to retain unresumed;

(i) resume the whole of the land in question and thereupon
transfer or sell back to the owner;

so much of the land as is reasonably sufficient in the opinion of
the chief executive to enable the owner to carry on agricultural
pursuits;

(b) may offer to an owner from land acquired from the owner or
from other owners any additional area or additional areas
determined by the chief executive having regard to the nature of
the type of production being carried on in the locality at the time
of the proposed acquisition, the nature of the subdivision in
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question, soil suitability and any other factors as the chief
executive thinksfit.

(7) Except where the additional area is necessary for the purpose of
providing the owner so much land as is sufficient, in the opinion of the
chief executive, to carry on agricultural pursuits, the value placed on an
agricultural area to which subsection (6)(b) refers is the irrigable value
thereof determined by the chief executive together with existing
Improvements.

(8) Where the chief executive is of the opinion that the plan or proposed
plan for subdivision of the land would be unduly affected adversely by the
granting of an application under subsection (6), the matter must be
submitted to the Governor in Council who may, in the name of Her
Majesty, sell to the owner of the land acquired or proposed to be acquired
for an estate in fee simple, upon such terms, (including the purchase price to
be paid therefor) as are agreed between the chief executive and the owner,
Crown land set apart for the purposes of this Act or land acquired by the
corporation in accordance with this section including land acquired from
that owner.

(9) Where the purchase price of the land to be transferred or sold to the
owner of land under subsection (6)(a)(ii) or (b) or (8) can not be agreed
upon, the chief executive—

(@ may refer; and

(b) where an agreement for sale of the land in question has been
made subject to the determination by the Land Court of the
purchase price to be paid therefor—must refer;

to the Land Court for hearing and determination the matter of the amount of
the purchase price and the Land Court must hear and determine the matter.

(10) The rules as to procedure and practice of the Land Court apply to
hearings and determinations under subsection (9) and that court may where
it considers it necessary in a particular case, give directions as to the
procedure, practice or other matters with respect to the hearing and
determination asit thinksfit.

(11) A person aggrieved by a determination of the Land Court under
subsection (9) or (10) may appeal therefrom to the Land Appeal Court.

(12) The rules as to procedure and practice of the Land Appeal Court
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apply to appeals under subsection (11) and that court may, where it
considers it necessary in a particular case, give directions as to the
procedure, practice or other matters with respect to the apped asit thinksfit.

(13) The determination of the Land Court or, upon appeal therefrom, of
the Land Appeal Court upon areference under subsection (9) isfinal.

(14) For the purposes of subsections (9) to (13), the purchase price of the
land is the amount of money that, in the opinion of the Land Court or, asthe
case may be, Land Appeal Court, an experienced person would be willing
to pay for the fee simple of the land together with improvements thereon or
pertaining thereto, whether visible or invisible and by whomsoever made or
acquired.

(15) Except where an agreement for sale of land under subsections (6) to
(8) otherwise provides, the purchase price for the land sold must be paid
within 3 months or such longer period of time as the chief executive
determines after the date of the agreement for sale or of the determination of
the purchase price under subsections (9) to (14), whichever isthe later date.

(16) The Governor in Council, where the Governor in Council thinksfit,
may elect not to proceed with the sale of land under subsection (8).

(17) A right of election conferred by subsection (16) must be exercised
before the issue of the deed of grant in respect of the land in question and in
any case not later than 3 months after the date of the agreement for sale
under subsection (8) or of the determination of the purchase price of the
land under subsections (9) to (14), whichever isthe later date.

(18) The Crown is not liable to pay to a person compensation for loss,
injury or damage alleged to have been occasioned, directly or indirectly, by
reason of an election not to proceed under subsection (16).

Power of corporation to lease or dispose of land or works

13.(1) The corporation may lease, sell or otherwise dispose of land
acquired by it under this Act that is not being used or required for the
purposes of this Act.

(2) The corporation, with the approval of the Minister, may lease, sell or
otherwise dispose of works constructed by it upon terms determined by the
corporation.
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Power s of corporation wherewater supply area or drainage area not
constituted or proposed to be abolished

14. Until a water supply area or drainage area is constituted under this
Act in respect of a part of Queensland or where it is proposed to abolish
such an area, the corporation with respect to that part or that area has and
may exercise the powers and authorities and perform the functions and
dutiesimposed on a board under this Act.

Power of corporation to supply water by agreement
15.(1) This section applies despite section 38.4

(2) The corporation may supply water to alocal government or another
person (the “consumer”), for any purpose, under an agreement with the
consumer.

(3) However, the terms of the agreement must—
(@) for asecondary supply agreement—

(i) comply with terms approved by the Governor in Council for
secondary supply agreements; or

(if) be approved under aregulation; or
(b) otherwise—be approved under aregulation.
(4) The agreement may, for example, include the following—
(8) theterm for which water isto be supplied;
(b) the chargeto be paid for water supplied;

(c) thequantity of water to be supplied in each period specified in the
agreement or the nominal allocation the subject of the agreement;

(d) the minimum quantity of water that is to be paid for in each
specified period;

(e) that the consumer agreesto pay—

(i) during theterm of the agreement, the charge agreed upon for
water;

4 Section 38 (Requirements as to licence)
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(if) at the time specified in the agreement, the charge specified
with respect to the minimum quantity of water specified in
the agreement to be paid for in each period.

(5) This Act or an agreement made under this section is not to be
construed or operate to create on the part of the corporation an obligation to
supply a fixed quantity of water in the event of an insufficiency in the
supply of water from any cause requiring a discontinuance or lessening
thereof in accordance with subsection (6).

(6) Where water upon which the corporation relies for maintenance of
supply under this section has been or is likely in the opinion of the
corporation to be diminished, the corporation may—

(a) discontinue or lessen, as it thinks fit, the quantity of water to be
supplied;

(b) givedirections determining and regulating—

(i) priorities with respect to consumers entitled to the supply of
water; and

(if) the quantities of water to be supplied to consumers.

(7) Reasonabl e notice must be given by the corporation of itsintention to
take action under subsection (6).

(8) The corporation, at the beginning of a period determined by it in each
year or from time to time during that period, may, in respect of a nominal
alocation to which a person is entitled by an agreement made or entered
into under this section, determine an announced allocation and may alter,
amend or vary an announced allocation so determined.

(9) In this section—

“secondary supply agreement” means an agreement, between the
corporation and a consumer, for the supply of water to the consumer
from works owned by—

(@) thecorporation; or
(b) someone else other than the consumer.
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Declaration asto downstream limit along a water cour se above which
the chief executive may exer cise power s etc.

16.(1) For the purposes of part 4 the chief executive, by notification
published in the gazette and in a newspaper circulating in the district in
question, may declare, by reference to any natural or artificial feature or the
boundary of a parcel of land in close proximity thereto, the downstream
limit along a watercourse specified and defined in the notification.

(2) During the continuance in force of a notification under this section,
the chief executive may, with respect to the watercourse specified and
defined therein, exercise the powers and authorities and perform the
functions and duties conferred or imposed on the chief executive by or
under this Act with respect to watercourses above the downstream limit
specified and defined in the notification.

(3) The power conferred by this section must, in the case of a
watercourse that is ariver or creek subject to tidal influence, be exercised
only after consultation with the appropriate department of the government
of the State or, as the case may be, authority having jurisdiction over the
part of theriver or creek in question.

Power of chief executiveto carry out investigations, prepare estimates
etc. on behalf of person

17.(1) The chief executive on behalf of any person may—
(@ make surveysand carry out investigations;
(b) prepare designs and estimates of the costs of works;
for or in connection with—

(c) any project for water conservation, irrigation, water supply,
drainage, flood control and prevention, improvement in the flow
in or changes to the course of awatercourss;

(d) where the person is a local government—any project for water
supply, sewerage, septic tank installations, stormwater drainage,
agricultural drainage, flood control and prevention, swimming
pools;

(e) any works necessary for the provision or improvement of the
water supply to farm land for domestic or irrigation purposes,
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watering stock, drainage on farm land or the preparation of farm
land for irrigation.

(2) The chief executive on behalf of any person may—

() inthe case to which subsection (1)(c) or (1)(d) refers—supervise
construction of works;

(b) in the case to which subsection (1)(e) refers—provide technical,
supervisory or other advice in connection with the development
or construction of works.

(3) Work undertaken by the chief executive must be—

() inthe case of aproject specified in subsection (1)(c), (d) or
(2)(a)—upon terms agreed between the chief executive and
the person in question;

(b) in the case of a project specified in subsection (1)(e) or
(2)(b)—upon the payment of charges determined by the
chief executive.

(4) Costs, charges and expenses incurred or charges levied by the chief
executive in the exercise of any power or authority conferred on the chief
executive by subsection (1) or (2) must be paid to the chief executive by the
person on whose behalf the power or authority was exercised.

(5) The amount of any costs, charges and expenses to which
subsection (4) referswhich are not paid is a debt due to the Crown and may
be recovered by the chief executive in a court of competent jurisdiction.

Power of chief executive with respect to pipes etc. to be used for
certain purposes

18.(1) The chief executive may, at the request of or on behalf of a
manufacturer, supplier or purchasing authority inspect, test, approve, stamp
or mark pipes, fittings, fixtures, materials, equipment or processes to be
used in connection with water supply, sewerage, septic tank installations,
swimming pools, drainage works of all kinds or other purposes approved
by the chief executive.

(2) A person who submits to the chief executive pipes, fittings, fixtures,
materials, equipment or processes pursuant to subsection (1) must pay to
the chief executive fees as the chief executive prescribes.
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Divison 3—Aadvisory council and advisory committees

Establishment and functions
19.(1) The Minister may establish—

@

an advisory council;

(b) advisory committees.

(2) The functions of the advisory council are to advise the Minister with
respect to—

() theadministration of this Act or any other Act that the corporation
or chief executive is required by law to administer and that
confers or imposes on the corporation or the chief executive
powers, authorities, functions or duties;

(b)

subject to paragraph (a), those matters specified by the Minister
when establishing the council.

(3) Thefunctions of an advisory committee are—

() toadvisethe chief executive with respect to—

(b)

(i)

(i)

the exercise by the chief executive of the powers and
authorities and the performance by the chief executive of the
functions and duties conferred or imposed on the chief
executive by or under this Act or any other Act;

subject to subparagraph (i), those matters specified by the
Minister when establishing the committee;

in the case of an advisory committee appointed with respect to
referable dams generaly or to a particular referable dam—in
addition, to inquire into, report upon and make recommendations
to the chief executive with respect to—

(i)

(ii)

those aspects of the investigation, design, proposed
construction and operating procedures or other proposals
submitted in respect of referable dams generally or the
particular referable dam the chief executive requires;

the implementation of the provisions of this Act with respect
to referable dams;
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(c) in the case of an advisory committee appointed with respect to
designated areas generally or a particular designated area—in
addition, to report upon and make recommendations to the chief
executive with respect to—

(i) the investigation of proposas for the constitution of
designated areas generally or the particular designated area
and the formulation of recommendations with respect to the
objects and purposes for which designated areas generally
are or the particular designated area is proposed to be
congtituted;

(if) theimplementation of the provisions of this Act with respect
to designated aress.

Member ship

20.(1) The advisory council and each advisory committee established
under this Act may consist of persons representative of interests and
specialistsin disciplines suitably qualified to the satisfaction of the Minister
or asthe Minister determines.

(2) The Minister may alter the membership of the advisory council or an
advisory committee by increasing or decreasing the number of its members
and for that purpose may remove from membership any member and
substitute another qualified person as a member.

Further matters about the operation of a council or committee

21. If the Minister establishes the advisory council or an advisory
committee, the Minister must decide in writing—

(@) the name assigned to the council or committee;

(b) particulars of the membership of the council or committee, the
member who is to be chairperson and the mode of appointment
or of nomination and appointment of the members,

(c) if the Minister considers that members of the council or
committee should be appointed for a term—particulars of the
terms of appointment and of the members so appointed;

(d) the matters in respect of which the council or committee is
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required to advise the Minister or chief executive;

(e) any other matters with respect to the establishment and functions
of the council or committee that the Minister in a particular case
thinks fit.

Duty of chief executive

22. The chief executive may make available to the advisory council or an
advisory committee such technical, clerical, secretarial or other assistanceas
the chief executive considers necessary for the proper performance of its
functions and the conduct generaly of its affairs.

Division 4—Financial and other general provisions

Financial arrangements

23. For the purpose of exercising its powers and authorities and
performing its functions and duties, the corporation is empowered to enter
into financial arrangements within the meaning of the Satutory Bodies
Financial Arrangements Act 1982 with the Treasurer or any other person
and with respect to the corporation as a statutory body within the meaning
of that Act, part 4 of that Act, other than sections 23, 25(1)(a), 32 to 37 and
section 47(1) and (2), applies.

Stamp duty

24. Notwithstanding the Stamp Act 1894 or any other Act or law that
imposes a duty on instruments, stamp duty is not payable—

(@ by any person in respect of—
(i) any permit, certificate or other authority;

(ii) any licence, permit, contract or agreement for the supply of
water;

granted and issued or made or entered into, under this Act;

(b) by the corporation.
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Power to remit payment of chargesor interest thereon

25. The Minister, where the Minister is satisfied that the circumstances
warrant, may remit, wholly or partly, payment of charges or interest thereon
in respect of which there is an indebtedness to the Crown or the corporation.

PART 4—REGULATION AND CONTROL OF
WATER, WATERCOURSES AND CERTAIN QUARRY
MATERIALS

Division 1—General provisions

Power of Governor in Council to vest in the Crown bed and banks of
awatercourseor lake not forming boundary of a parcel of land at
commencement of this Act

26.(1) Where a watercourse or lake does not, at the commencement of
this Act, form the boundary wholly or partly of aparcel of land alienated by
the Crown before that commencement but subsequently becomes, wholly
or partly, that boundary, the Governor in Council, by regulation, may
declare that, on and from the date of the regulation, the bed and banks of
that watercourse or lake or the parts thereof that form the boundary become
the property of the Crown.

(2) The bed and banks of a watercourse or lake or parts thereof so
declared by regulation under this section remain the property of the Crown
during the continuance in force of that regulation.

(3) A declaration under this section does not confer upon any person a
right to compensation.

Control over catchment area
27.(1) For the purpose of preserving water quality, a regulation may—
() declare an areato be acatchment area; and
(b) authorisethe chief executiveto control specified use of land in the
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catchment area, including, for example—
(i) thesubdivision of land; and
(if) therezoning of land; and
(iii) the disposal of effluent; and
(iv) another activity that may affect water quality; and
(c) prescribe how the chief executive may exercise the control.
(2) A regulation under this section may—

(@) providethat the chief executive may delegatethe chief executive's
powers under the regulation, in relation to land in a catchment
area, to the local government in whose area the land is situated;
and

(b) make provision about the exercise of a delegated power.

Certain quarry material to be and remain property of Crown

28. Notwithstanding the Forestry Act 1959 or any other Act quarry
material within that part of awatercourse or lake within the meaning of this
Act that is—

(@) the property of or deemed to be the property of the Crown;
(b) Situatedin or on—
(i) Crownland;

(if) land reserved for or dedicated to public purposes within the
meaning of theLand Act 1994;

(iii) aCrown holding;
Is and remains the property of the Crown.

Wastage of water from artesian or subartesian bore

29.(1) Where the chief executive is satisfied after due inquiry that water
from an artesian bore or a subartesian bore is—

(@) being used for an improper purpose or a purpose other than a
purpose authorised by alicence; or
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(b) being wasted by negligence or the failure to effect repairs or
dterations reasonably necessary for the proper repar and
maintenance thereof or from any other cause; or

(c) being utilised otherwise than to the best advantage;

the chief executive may, by noticein writing given to thelicensee, direct that
the licensee, within 30 days after the date of the notice—

(d) closeapart of the works specified in the notice; and

(e) takethose precautions, including repairs and alterations specified
inthe notice, asthe chief executive thinks necessary to prevent the
improper or unauthorised use of the water or to provide for better
utilisation thereof.

(2) A person who fails to comply with a direction given under this
section commits an offence against this Act.

Maximum penalty—50 penalty units.

(3) Upon the failure by a person to whom a notice under subsection (1)
is given to comply with the notice within the time specified, the chief
executive or an authorised officer, with all necessary assistants, agents or
workers and vehicles, machinery and equipment may enter upon the land in
guestion and take steps and do all acts and things necessary to comply with
the direction.

(4) The powers and authorities conferred by subsection (3) may be
exercised whether or not proceedings have been instituted for an offence
under subsection (2).

(5) Costs and expenses incurred by the chief executive in exercising the
powers and authorities conferred on the chief executive by subsection (3)
may be recovered, in the name of the chief executive, as a debt due to the
Crown, in acourt of competent jurisdiction.

Supply of surpluswater from artesian or subartesian bore
30.(1) Where the chief executive is satisfied after due inquiry that—

() the quantity of water flowing from an artesian bore or supplied
from an artesian bore or a subartesian bore is surplus to the
reasonable requirements of the owner of the land on which the
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boreis situated after making due allowance for the distribution of
the water through that land by a proper and effective scheme of
drains or by other methods of supply; and

(b) the surplus of the water in question could, under a reasonable
scheme of distribution, be supplied to other land insufficiently
watered, the property of or occupied by any other person;

the chief executive may, by anotice in writing, to the owner, require that the
owner of the land on which the artesian bore or subartesian bore is situated,
within atime determined by the chief executive and specified in the notice,
to enter into an agreement with—

(c) anowner or occupier of other land referred to in paragraph (b); or

(d) inan appropriate case—an owner or occupier of land intervening
between the land on which the artesian bore or subartesian boreis
situated and the land to be supplied with water;

for the supply and distribution through that land of the surplus water.

(2) Where an owner of land on which the artesian bore or subartesian
bore is situated fails within the time determined to enter into an agreement
in accordance with subsection (1), the chief executive may give to that
owner and to each owner of other land in question a notice in writing
containing all directions the chief executive considers are necessary for the
purpose.

(3) A notice under subsection (2) must set forth terms as the chief
executive thinks fit with respect to—

(&) the supply and distribution of the water in question;

(b) the construction and maintenance of necessary works in
connection with the supply and distribution of the water in
guestion;

(c) the costs and expenses of or in connection with the construction,
maintenance and management of those necessary works and the
persons by whom and to whom those costs and expenses are
payable;

(d) the payment to be made to the owner of the land on which the
artesian bore or subartesian bore is situated for water supplied and
distributed.
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(4) A notice given under subsection (2) has the same force and effect as
if it were an agreement duly made and entered into by and between the
parties and may be enforced accordingly.

(5) Where for the purposes of this section it is necessary to convey
surplus water on, through, over or across land intervening between the land
on which the artesian bore or subartesian bore is situated and the land to be
supplied with that water, the chief executive may include in a notice given
under subsection (1) such terms as the chief executive considers necessary
or expedient for the construction of works on the intervening land and the
maintenance of those works, notwithstanding that an easement or aright to
enter or use that land has not been granted or acquired.

(6) A person who fails to comply with a term imposed by the chief
executive under subsection (5) commits an offence against this Act.

Maximum penalty—15 penalty units.

Operation of Act about subartesian bores

31. The provisions of this Act about subartesian bores only apply to
localities declared under aregulation.

Exemption of subartesian water suppliesfor domestic purposes

32.(1) Unless a regulation otherwise declares in respect of a locality or
part thereof declared by regulation under section 31, part 4, division 2 does
not apply to a subartesian bore the supply of water from which is used or
required for use for domestic purposes only.

(2) A declaration made under this section may be incorporated in a
regulation made under section 31.

Prohibition asto diversions and appr opriations of water

33.(1) Except in the case of a diversion or appropriation of water by a
person referred to in section 4(a), a person must not divert or appropriate
water from awatercourse, lake or spring except—

(@ inthe exercise of the genera right conferred by section 36 on a
person to use water for domestic and other ordinary purposes and
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for watering stock from a watercourse, lake or spring to which
there is access by a road or a reserve within the meaning of the
Land Act 1994; or

(b) otherwise under this Act.

(2) This section applies notwithstanding the Mineral Resources Act
1989, any other Act relating to mining or the terms of any lease or other
authority granted under any of those Acts.

(3) This section does not apply to aright to divert or appropriate water
granted under any Act relating to mining prior to the date of
commencement of the Water Act and Another Act Amendment Act 1973.5

Right of owner or occupier of land abutting a water course or laketo
accessfor water and grazing and to right of action for trespass

34.(1) Notwithstanding this Act the owner or occupier for the time being
of land abutting a watercourse or lake the bed and banks of which are
declared or are deemed to be the property of the Crown—

(@) hasand may exercise aright of access for himself or herself, his
or her family, his or her employees or agents or his or her stock
to the part of land comprising the bed and the bank of that
watercourse or lake to which the land is adjacent for the purposes
of obtaining and using the water therein for domestic and other
ordinary purposes and for watering and grazing stock as if this
Act had not been passed, for so long as that part remains
unappropriated by the Crown for a purpose under this Act;

(b) may maintain and enforce against a person who trespasses upon
the part of the bed and the bank of awatercourse or lake referred
to in paragraph (a) any action for trespass which the owner or
occupier might have had if this Act had not been passed and the
person in question were a trespasser upon land in the possession
of that owner or occupier.

(2) Except for the rights conferred upon an owner or occupier by
subsection (1), this section must not be construed or operate so as to—

5  The Water Act and Another Act Amendment Act 1973 has been repealed, as from
1 December 1994.
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(@) restrict the right of the Crown to maintain and enforce against a
person who trespasses upon the part of the land comprising the
bed and the bank of a watercourse or lake referred to in
subsection (1)(a) an action arising out of the trespass;

(b) entitle the owner or occupier referred to in subsection (1) to
maintain and enforce against the Crown or a person acting under
the authority of this Act or any other Act an action for trespass.

Right to take water by prescription or use prohibited

35. A person does not acquire, except under the authority of this Act, the
right—

(@) totake, useor divert water from or to use works constructed in or
on awatercourse, lake or spring or aweir, barrage or dam vested
in the corporation or under the control of the corporation or chief
executive,

(b) totake, useor divert water from an artesian bore or a subartesian
bore.

Ordinary riparian rightsto use water

36.(1) Subject to section 57, an owner or occupier of land abutting a
watercourse, lake or spring or a weir, barrage or dam vested in the
corporation or under the control of the corporation or chief executive may,
without applying for or obtaining a licence or permit in that behalf, use
for—

(@) domestic purposes;
(b) watering stock;

the water, at the material time, in that watercourse, lake or spring or weir,
barrage or dam.

(2) For the purposes of this section—

“stock” means stock of a number not exceeding the number depastured
ordinarily on the land having regard to seasonal fluctuations in the
carrying capacity of the land and not held in close concentration for a
purpose other than grazing.



s37 48 s38
Water Resources Act 1989

Control of certain quarry material

37. (1) Notwithstanding the Forestry Act 1959 or any other Act or law,
controlled quarry material for the purposes of this Act isand remains under
the control of the chief executive.

(2) The chief executive may, under, subject to and in accordance with this
Act, authorise by a permit in writing the taking, getting or removal of
controlled quarry material.

(3) Quarry materia in awatercourse or lake, other than controlled quarry
material, remains under the control of the chief executive to the extent that
the taking, getting or removal must be subject aways to the terms of a
permit granted and issued under this Act to the owner of the land on which
the watercourse or lake is Situated.

Division 2—Licences

Requirementsasto licence

38.(1) Subject to sections 56 and 57 a person who, except under the
authority of alicence under this Act—

(@) constructs on the person’s land a referable dam or alters, repairs,
maintains, uses, operates, abandons or removes a referable dam
already congtructed; or

(b) constructs works or uses works aready constructed in or on a
watercourse, lake or spring—

(i) toconservewater;

(if) to take water therefrom or water contained in or conserved
by aweir, barrage or dam; or

(c) constructs works or uses works already constructed in or on a
watercourse, lake or spring or on or in connection with land that
abuts any of them—

(i) for the purpose of drainage;

(it) for the prevention of flooding of land by water or the erosion
of banks;
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(d)

(€)

()

(9)

(h)

(i)

()
(k)

(iii) for improvement in the flow of water in or changes to the
course of any of them; or

takes water from a channel constructed by the corporation outside
anirrigation area; or

constructs—

(i) inthat part of ariver, creek or stream downstream of the
point at which the river, creek or stream becomes a
watercourse within the meaning of this Act and upstream of
the point a which the river, creek or stream ceases to be
capable of navigation by vessels ordinarily employed in that
river, creek or stream for the purpose of carrying goods,

(i) inalake
worksin the nature of abarrage; or

uses works in the nature of a barrage constructed in that part of a
river, creek or stream or in alake specified in paragraph (e) and in
existence immediately prior to the commencement of the Water
Act Amendment Act 1979;6 or

constructs on the person’s land a levee bank or uses alevee bank
S0 constructed; or

constructs on the person’s land an artesian bore or uses an
artesian bore so constructed or enlarges, deepens or altersin any
manner an artesian bore; or

in districts in which there is in force at the material time a
regulation under section 31 constructs on the person’'s land a
subartesian bore or uses a subartesian bore so constructed or
enlarges, degpens or atersin any manner a subartesian bore; or

constructs in a designated area controlled works; or

keeps or uses, in a designated area, controlled works constructed
before the congtitution of the designated areg;

commits an offence against this Act.

Maximum penalty—200 penalty units.

6  The Water Act Amendment Act 1979 has been repealed, as from 1 February 1990.
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(2) The provisions of this Act that require alicenceto be applied for with
respect to works specified in subsection (1)(g) do not apply with respect to
alevee bank constructed or proposed to be constructed in accordance with
an approved plan within the meaning of the Soil Conservation Act 1986.

(3) An application for alicence for the following works in a designated
area must be made within 90 days after the constitution of the designated
area, or any longer period decided by the chief executive in a particular
case—

(&) controlled works, specified under a regulation under section 104
as acceptable proposed works, being constructed when the
designated areais constituted,

(b) controlled works constructed before the designated area is
congtituted.

(4) If subsection (1)(j) or (k) takes effect in relation to particular
controlled works mentioned in subsection (3), a person who immediately
before it took effect was constructing, keeping or using the controlled works
may continue to do so—

(a) for thetime allowed by subsection (3) to make an application for
alicence; and

(b) pending a decision on the application and any appeal that may
result from the decision.

(5) Subsection (4) stops applying to a person constructing, keeping or
using controlled works mentioned in the subsection if the person does not
apply for alicence for the worksin the time allowed by subsection (3).

(6) The chief executive may require in a case where the proposal is for
the construction or use of combined works a separate application in respect
of each of the works comprised in those works.

(7) Where, in compliance with a requirement of the chief executive, a
separate application has been made in respect of works comprised in a
proposal for the construction or use of combined works, the chief executive,
in dealing with applications in respect of those works, may determine which
of those works are to be included in each licence.

(8) A person who is the holder of a licence granted and issued with
respect to works to which subsection (1)(e) appliesis not, by reason only of
the commencement, construction or placement by the person of works
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under the authority of that licence without the sanction of the Governor in
Council, liable to—

(d) apenalty under the Harbours Act 1955 section 86;7

(b) any clam, demand or action for nuisance, trespass,
encroachment, obstruction or otherwise.

(9) The Harbours Act 1955, section 86 does not apply to works the
subject of a licence granted and issued in respect of works to which
subsection (1)(e) or (f) applies.

(20) For the purposes of this section—

“to use works' includes to take and use water contained in works or
obtained by means of works whether for the use of—

(@) the owner of the land on which the works are constructed; or
(b) the person who constructed or is using the works; or
(c) anowner of land in the vicinity of the site of the works.

Rights of non-riparian owner to licence

39. (1) Subject to this section, an owner of land that does not abut a
watercourse, lake or spring or water contained in or conserved by a weir,
barrage or dam constructed by the Crown, the corporation, any local
government, other statutory body or person may make application as
prescribed for alicence to construct and use works or to use works already
constructed as specified in section 38.

(2) The applicant may make, with owners or occupiers of land
intervening between the subject land and the watercourse, lake or spring, or
the water contained in or conserved by aweir, barrage or dam, in respect of
which the application is proposed to be made, arrangements in writing
signed by all parties with respect to the construction, use and maintenance
on, in, over or under those intervening lands of works necessary to carry
out the purposes for which the application is made.

7 The Harbours Act 1955 has been repealed. However, section 86 of that Act
continues to have effect under the Transport Infrastructure Act 1994, section 139
(Continuation of certain provisions of Harbours Act requiring approval for certain
matters).
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(3) The application must be accompanied by—

(@

acopy of the document incorporating the arrangements so made;
or

(b) wherethe applicant is unable to make the arrangements—

(i) astatement inwriting to that effect; and

(if) evidenceinwriting that notice of the applicant’ sintention to
apply for a licence has been given by the applicant to the
OWnNers or occupiersin question.

(4) Where the applicant is unable to make arrangements under
subsection (2), the chief executive after due investigation, except in the case
of a dam constructed by a local government or other statutory authority,
may, by writing, authorise the applicant to enter and re-enter from time to
time land that in relation to the application is intervening land and to
construct, use and maintain on, in, over or under that land works specified
in the authority.

(5) An authority under subsection (4)—

(@

(b)

may be subject to any terms the chief executive thinks fit
including, without limiting the generality of thisprovision, aterm
for payment by the applicant—

(i) by way of compensation or rent or both; and

(if) for theright of entry or re-entry into the land in question, of
an amount determined by the chief executive;

must continue in force during the period for which the licence in
accordance with section 44 continuesin force and no longer.

(6) Sections 42 to 51 and 54, with and subject to al necessary
adaptations, apply and extend to all matters and things with respect to—

(@
(b)
(©)
(d)

(€)

applications under this section;
notices with respect to those applications,
objections to the grant of those applications,

appedls from decisons of the chief executive upon those
applications and objections thereto;

licences granted upon those applications.
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(7) The terms of an authority under subsection (4) have force and effect
as if they formed part of an agreement under this section by the parties
concerned and may be enforced accordingly.

(8) Subsections (9) to (11) apply where aright of a licensee under this
section or a right to which a proposed transferee of a licence under this
section may become entitled has been or islikely to be adversely affected by
adealing with aparcel of intervening land within the meaning of this section
in respect of which arrangements have been made and entered into or by
any other occurrence.

(9) A licensee under this section or a proposed transferee of a licence
under this section may advise the chief executive by signed notice of the
dealing with land or other occurrence affecting any of the licensee's or
proposed transferee’s rights or, as the case may be, any of the rights to
which the proposed transferee may become entitled and the chief executive
may thereupon cause such investigation and inquiry as the chief executive
considers necessary to be carried out.

(10) Where upon investigation and inquiry the chief executive finds that a
right of the licensee under this section or a right to which a proposed
transferee of alicence under this section may become entitled hasbeen or is
likely to be adversely affected by the dealing with land or other occurrence
in question, the chief executive may by writing authorise the continuance in
existence of that right or any other right enjoyed by that licensee prior to the
date of the dealing or other occurrence or for the benefit of a proposed
transferee of that licence pending the making of a new application and the
finalisation thereof in accordance with this Act or, as the case may be, the
negotiation and completion of new arrangements.

(11) Where the chief executive is satisfied that a licensee under this
section or a proposed transferee of the licence under this section has failed
to make the appropriate application within a reasonable time fixed by the
chief executive, the chief executive may determine forthwith the continuance
in existence of the right or rightsin question.

Power of court upon conviction for an offence against s 38

40.(1) Upon conviction for an offence against section 38, the court, in
addition to imposing a penalty, may make an order which it considers
appropriate including an order for—
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(@) theremoval or modification of works;
(b) thefilling in of an artesian bore or a subartesian bore;

(c) the dismantling and removal of all plant, machinery and
equipment installed or erected;

(d) the making good of all damage caused.

(2) Upon the failure of the offender, within the time specified, to comply
in all respects with an order under this section, the chief executive or an
authorised officer may enter upon the land in question with all assistants,
agents or workers and vehicles, machinery and equipment necessary for the
purpose and take all steps and do all acts and things as specified in the
order.

(3) Costs and expenses incurred by the chief executive or an authorised
officer in the exercise of the powers or authorities conferred on the chief
executive or authorised officer by subsection (2) may be recovered in the
name of the chief executive as a debt due to the Crown in a court of
competent jurisdiction.

Alterations other than for repair or maintenance of works prohibited
41. During the currency of alicence, a person who—

() effects aterations other than those necessary for repairs or
maintenance or following any sudden or unforeseen emergency
to works the subject of the licence;

(b) usesthe water supplied from works the subject of the licence for
purposes other than those authorised by the licence;

commits an offence against this Act.
Maximum penalty—200 penalty units.

Application for licence
42.(1) An application for alicence must—
(@ beinwriting and signed by the applicant;

(b) contain particulars and other information determined by the chief
executive,



s42 55 s42
Water Resources Act 1989

(c) beaccompanied by the prescribed feg;
(d) befurnished to the chief executive.

(2) An applicant for alicence for areferable dam must also pay the fee
prescribed under aregulation for an assessment of the application.

(3) The chief executive may require an applicant to give to the chief
executive further information, plans and other documents relevant to the
application.

(4) The chief executive may not deal with the application until the
requisition has been complied with in all respects or the information
requested has been otherwise furnished.

(5) Two or more persons who desire to construct or use jointly works to
which this Act applies and extends may make application for alicence and
the application may be dealt with asif it were an application by an individual
person.

(6) Upon recei