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PUBLIC SECTOR MANAGEMENT
COMMISSION ACT 1990

[as amended by all amendments that commenced on or before 21 July 1995]

An Act to provide for a Public Sector Management Commission to
provide for appeals by public service employees in relation to
grievances and for related purposes

PART 1—PRELIMINARY

Short title

1.1 This Act may be cited as the Public Sector Management Commission
Act 1990.

Interpretation
1.3(2) Inthis Act—

“advisory board” means the advisory board established pursuant to
section 2.18.

“appeal tribunal” means—
(8 the commissioner for public sector equity;
(b) theclassification review tribunal;
(c) adelegate of an apped tribunal.

“chair” means the chair of the Public Sector Management Commission
constituted by this Act and includes any person performing the duties
of the chair.

“commission” means the Public Sector Management Commission
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constituted by this Act and includes 1 or more of the commissioners
discharging a function of the commission.

“commissioner” means any member of the commission including the
chair.

“disciplinary law” means—
(@) thePublic Service Management and Employment Act 1988; or

(b) a disciplinary provision of an award, industrial agreement,
certified agreement or enterprise flexibility agreement; or

(c) alaw prescribed by regulation.

“EEO management plan” has the meaning given by the Equal
Opyportunity in Public Employment Act 1992, section 3.

“industrial agreement” has the same meaning as in the Industrial
Relations Act 1990.

“industrial award” means an award within the meaning of the Industrial
Relations Act 1990.

“investigate” includes examine and consider.
“law” includes an unwritten law.
“management of the public sector” includes al matters relating to—

() the establishment and dissolution of units of the public sector, the
form in which units are established, the division of the public
sector into its units and the distribution of functions generaly;

(b) the coordination of the activities of the units of the public sector;
(c) the operation and performance of units of the public sector;

(d) the implementation in any part of the public sector of the
prescribed management principles.

“public sector” means all the units of the public sector, their officers,
employees, operations and activities.

“public sector employee” means an officer or employee of a unit of the
public sector.

“record” means any material or collection of data in whatever form it is
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held, including in books, documents, papers, writings or on film, disc,
tape, perforated roll or other device in which visual representations or
sound are embodied so as to be capable of reproduction therefrom,
with or without the aid of another process or instrument.

“remuneration standard” means a standard issued under this Act that
provides for amethod of classifying a position within the public sector
for the purpose of setting the remuneration of the position under an
industrial award or industrial agreement.

“standard” means a public sector management standard issued under
section 4.13.

“State Superannuation Act” means the Public Service Superannuation
Act 1958 or the State Service Superannuation Act 1972.

“unit of the public sector” means—

(@
(b)

(©

(d)

(€)
()

every department;

the Railway Department under and within the meaning of the
Railways Act 1914;

every corporate entity (other than a local government) that is
constituted by an Act, or that is of adescription of entity provided
for by an Act, which in either case collects revenues or raises
funds under the authority of an Act;

every non-corporate entity established or maintained pursuant to
an Act, which is funded to any extent with moneys of the Crown,
or isassisted in afinancial respect by the Crown;

the registries and other administrative offices of the courts of the
State of whatever jurisdiction;

a body or corporate person declared under subsection (4) to be a
unit of the public sector;

but does not include—

(9)
(h)

the Parliamentary Service;

the Governor's official residence (known as ‘Government
House') and the administrative unit maintained in association
therewith;
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(i) the Executive Council;

() thelLegidative Assembly;

(K) the courts of the State of whatever jurisdiction;
() thePolice Service,

(m) a university, university college, or a college of advanced
education;

(n) aprimary producer cooperative association or commodity board
that is not in receipt of moneys of, or financial assistance from,
the Crown;

(o) abody or corporate person declared under subsection (4) not to be
aunit of the public sector.

(2) A reference in this Act to prescribed management principles means
the management principles and objectives prescribed by the Public Service
Management and Employment Act 1988, sections 6 and 7 and for this
purpose areference therein to—

(@) the public service shall be construed as a reference to the public
Sector;

(b) an officer shall be construed as a reference to a public sector
employee.

(3) For the purposes of this Act, a person holds an appointment in a unit
of the public sector if the person holds any office, place or position therein,
whether appointment thereto is by way of election or selection.

(4) With aview to clarifying the application of paragraph (c), (d) or (n) of
the definition “unit of the public sector” in subsection (1), or to excluding
from the application of this Act a unit of the public sector within the
meaning of paragraph (c) or (d) of the definition, the Governor in Council,
by proclamation may—

() declarethat a specified body or corporate personisor isnot aunit
of the public sector;

(b) vary or revoke a proclamation under this subsection.

(4A) The Acts Interpretation Act 1954, section 28A (which requires
regulations to be published in the gazette and laid before the Legidlative
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Assembly as prescribed therein) applies in relation to proclamations made
for the purposes of subsection (4) asif they were regulations.

(5) A reference in this Act to the discharge of a function or to the
performance of a duty includes areference to the discharge of afunction, the
performance of aduty and the exercise of apower.

PART 2—THE COMMISSION

Division 1—Constitution and membership

Constitution

2.1(1) Thereis hereby constituted a corporation called the ‘ Public Sector
Management Commission’ having perpetua succession and an official seal.

(2) Judicial notice shall be taken of the official sea of the commission,
and all courts and persons acting judicially shall presume the official seal
affixed to any document to have been duly affixed until the contrary is
proved.

Member ship of commission

2.2(1) The commission consists of not more than 3 full-time members
qualified as prescribed, being a chair and other members, appointed by the
Governor in Council, on the recommendation of the Minister, by
notification published in the gazette.

(2) The Public Service Management and Employment Act 1988 does not
apply in relation to the office of commissioner.

Qualification for member ship

2.3(1) A person quaified for appointment as a member of the
commission is one who has extensive knowledge and experience in 1 or
more of the following areas—
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@
(b)

(©
(d)
(€)

management of organisations within the public sector of any
government or in private enterprise;

academic pursuit, teaching and publication of knowledge
concerning public policy or public administration;

human resource management;
industrial relations;
application of equity and merit principles.

(2) The commission shall be so constituted from time to time that its
members collectively have, as far as is practicable, a reasonable spread of
knowledge and experience in the areas specified in subsection (1).

Disqualifications for appointment to commission

2.4 A person who—

@

(b)

(©
(d)

is an undischarged bankrupt or is taking advantage of the lawsin
force for the time being relating to bankrupt or insolvent debtors;
or

is convicted in Queendand of an indictable offence (whether on
indictment or summarily) or is convicted elsewhere in respect of
an act or omission that, if it occurred in Queensland, would
constitute an indictable offence; or

Is a patient within the meaning of the Mental Health Act 1974; or
is convicted of an offence against this Act;

is not qualified to be or to continue as a member.

Advertisement for selection of members

2.5 With a view to the selection of persons for recommendation for
appointment as members of the commission, the Minister shall cause
notification of the intention to make such selection to be advertised
nationally, calling for applications from suitably qualified persons to be
considered for selection.
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Tenur e of office of commissioners

2.6(1) Persons appointed as members of the commission upon the initial
appointment of members shall be appointed for a term not less than 2, nor
more than 4 years.

(2) Subject to subsection (1), each member of the commission shall be
appointed for aterm of 3 years.

(3) A member of the commission shall be eligible for reappointment at
the expiration of the term of office but not so that the member would
thereby serve as acommissioner for 3 consecutive terms.

Commissioner’srights protected

2.7(1) If aperson who is an officer of the public service is appointed to
the office of commissioner—

(@) the person retains and is entitled to all rights that have accrued to
him or her by reason of employment as such an officer of the
public service, or that would accrue in the future to him or her by
reason of such employment as if service as a commissioner were
acontinuation of service as an officer of the public service;

(b) upon the expiration of the person’s term or terms of office or
resignation as a commissioner, the person shall be entitled to be
appointed to some office within the public service at a level of
salary not less than the current level of salary of an office
equivalent to the one he or she held at the time immediately before
appointment as commissioner.

(2) Where a person to whom subsection (1) applies ceases to be a
commissioner and becomes an officer of the public service the person’s
service asacommissioner shall be regarded as service of alike naturein the
public service for the purpose of determining the person’s rights as an
officer of the public service.

(3) The Governor in Council by order in council may apply the
provisions of subsections (1) and (2) in relation to a public sector employee
other than an officer of the public service who is appointed to the office of
commissioner with such variations and modifications as are specified
therein.
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(3A) Any such order in council shall have effect according to its tenor.

(4) If a person who is an officer within the meaning of the State
Superannuation Act is appointed as a commissioner, for so long as the
person remains a commissioner—

(@ 4l entitlements (if any) which at the date of appointment have
accrued or are accruing in respect of the person under that Act
shall be retained; and

(b) the person shall be deemed to continue to be an officer within the
meaning of that Act and the provisions of that Act shall apply
accordingly.

Vacation of office

2.8(1) The office of a commissioner becomes vacant if the
commissioner—

(@) dies; or

(b) resigns office by writing signed by him or her and given to the
Minister; or

(c) is absent without prior leave granted by the commission from

3 consecutive meetings of the commission of which due notice
has been given; or

(d) ceasesto be qualified to continue as an appointed member; or
(e) isremoved from office in accordance with section 2.9.

(2) The resignation of a commissioner shall not take effect until it is
accepted by the Minister.

(3) For the purposes of subsection (1)(c)—

(@ the non-attendance of a commissioner at the time and place
appointed for the meeting shall not constitute absence from such
meeting unless a meeting of the commission at which a quorum
is present is actually held on that day; and

(b) the attendance of a commissioner at the time and place appointed
for ameeting shall be deemed to constitute presence at a meeting
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notwithstanding that, by reason of the lack of a quorum, a
meeting is not actually held on that day.

Removal of commissioners

2.9 The Governor in Council may remove a person from office as
commissioner upon the recommendation of the Minister upon the grounds
of—

(& misconduct; or
(b) neglect of duty; or
(c) incompetence; or

(d) mental or physical incapacity to perform satisfactorily the duties
of the office.

Appointment of acting members

2.10(1) If a commissioner is temporarily absent from the State, is
suffering an incapacity or absent from duty for any reason, the Governor in
Council may appoint, by notification published in the gazette, aperson to act
as a commissioner (including as chair) in the person’s stead during such
absence or such incapacity and any such notification shal have effect
according to itstenor.

(2) If avacancy occurs in the office of a commissioner during his or her
term of office, the Governor in Council may appoint, by notification
published in the gazette, a person to act as a commissioner (including as
chair) pending the advertisement prescribed by section 2.5 and the
appointment of acommissioner.

(3) If a person so appointed to a vacancy in the office of chair is not
appointed as chair, the Governor in Council shall appoint, by notification
published in the gazette, another of the commissionersto be chair.

Proceedings of commission
2.11(1) The chair isthe chief executive officer of the commission.
(2) Meetings of the commission shall be held at regular intervals of not
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greater than 1 month as prescribed, or, if not prescribed, as the commission
resolves, and may be held at such other times as the chair determines.

(3) The chair shall preside at every meeting of the commission at which
the chair is present and in his or her absence the person who shall so preside
IS—

(a) the person appointed under section 2.10 to act in the chair’ s stead;
or

(b) if there is no such person as that referred to in paragraph (a)—a
commissioner appointed for the purpose by the members of the
commission present at the meeting.

(4) Business may be conducted at a meeting of the commission at which
aquorum is present and shall be decided by majority vote of the members
present and voting thereon.

(4A) The person presiding at a meeting of the commission isentitled to a
deliberative vote and, in the event of an equality of votes, is entitled to a
casting vote.

(5) A quorum of the commission consists of 2 members.

(6) Conduct of meetings of the commission shall be as prescribed by the
regulations or, insofar as not so prescribed, as the commission resolves
from time to time.

Validity of proceedings

2.12 An act or proceeding of the commission shall not be invalidated or
inany way prejudiced by reason only that at the time the act was done or the
proceeding taken there was a vacancy in the membership of the commission
or adefect in the qualifications or appointment of a member.

Division 2—Object of commission

Commission’s obj ect
2.13 The object of the commission isto achieve efficiency, effectiveness,



15

Public Sector Management Commission Act
1990

economy and impartiality in the management of the public sector of
Queendand by providing leadership, oversight and direction.

Division 3—Functions of commission

Commission’s functions

2.14(1) The functions of the commission are—

(@

(b)

(©
(d)
(€)

(f)

(9)
(h)

(i)

as soon as practicable after the initial appointment of its
members—

(i) tocommence an investigation into units of the public sector
for the purpose of reviewing the management of the whole
of the public sector within 2 years or such longer period as
the Minister may approve,

(i) toinvestigate, and advise the Minister on, the establishment
of specialised divisions of service within the public sector;

to conduct such reviews from time to time into the management
of units of the public sector as are necessary for the commission
to achieveits object;

to monitor the implementation of its recommendations;
to develop, issue, and monitor the application of, standards;

to manage the senior executive service and any other specialised
division of service placed under its management;

to make reports to the Minister and, through the Minister, other
Ministers, and the Parliament, providing advice and
recommendations concerning any aspect of the management of
the public sector or any part of the public sector;

to assist units of the public sector in the discharge of their
functions,

to achieve processes of appointment to positionswithin the public
sector based upon a proper assessment of merit;

to ensure that public sector employees obtain fair and equitable
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treatment;

() toensurethat equal opportunity principles apply in management
and employment within the public sector;

(ja) toassist unitsof the public sector in relation to EEO management
plans,

(jb) to evaluate the effectiveness of EEO management plans—

(i) in ensuring that equal opportunity principles apply in
management and employment within the public sector; and

(if) inachieving equal employment opportunity within the public
sector;

(jc) to report to the Minister and, through the Minister, other Ministers
and the Parliament, providing advice and recommendations
concerning—

(i) the operation and effectiveness of EEO management plans;
and

(ii) any other matter concerning equal employment opportunity
within the public sector that the commission considers
appropriate;

(k) totakeall such action within the powers conferred upon it by this
Act as may be necessary to achieve its object;

(I) todischarge such other functions consistent with the object of the
commission as it may be required to discharge by the Minister or
by the regulations.

(2) Thecommission isdirectly responsible to the Minister with respect to
all matters relating to the administration of this Act and the Public Service
Management and Employment Act 1988.

Commission’s duty to report
2.15 It isthe duty of the commission—

(@ within 2 yearsof theinitial appointment of its members, or within
such longer period of time as the Minister may approve, to
furnish to the Minister reports covering the management of the
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whole of the public sector;

(b) within 6 months of furnishing the reports prescribed by paragraph
(@), to furnish areport to the Minister concerning the activities of
the commission since its establishment and whether or not it is
necessary for the commission or some similar body to continue
to exist and related matters.

Commission’s duty to preserveindependence
2.16 It isthe duty of the commission—
(a) toact independently, impartialy, fairly and in the public interet;
(b) toincludeinitsreportsto the Minister—

(i) its recommendations with respect to the relevant subject
matter;

(i) an objective summary and comment with respect to all
considerations of which it is aware that support or oppose or
are otherwise pertinent to its recommendations,

(c) toconsult asextensively asis practicable with aunit of the public
sector before recommending or taking action affecting the unit or
its officers or employees.

Discharge of functions

2.17(1) The commission may discharge any of its functions by any 1 or
more commissioners as approved by the commission.

(2) The commissioner or the commissioners, at any time, discharging the
commission’s functions, constitute the commission.

Division 4—Advisory board to assist commission

Establishment of advisory board

2.18(1) In carrying out the initial reviews into the management of the
whole of the public sector, the commission shall be assisted by an advisory
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board, the members of which shall be appointed from time to time by the
Minister and may be removed from office at any time by the Minister.

(2) For any review or class of review the advisory board shall consist

of—

(@

(b)

2 persons appointed as members of the board for the purposes of
al reviews carried out by the commission whilst they are
members and of whom—

(i) 1shall have knowledge and experiencein the areaof trade or
commerce; and

(i) 1 shall have knowledge and experience in the area of
industrial relations or human resource management; and

3 other persons appointed as members for the purposes of the
review or class of review in question, who shall be drawn from,
or appointed upon the nomination of, organisations with an
interest in the review or class of review as prescribed.

PART 3—STAFF AND ADMINISTRATION OF

COMMISSION

Appointment of staff

3.1 Appointments may be made under and subject to the provisions of
the Public Service Management and Employment Act 1988 of such persons
to be officers of the commission as are necessary for the discharge of its

functions.

Arrangementsfor assistance

3.2 The commission may make arrangements with any unit of the public
sector or its chief executive officer under which an officer or employee of
the unit is assigned to assist the commission as part of the officer’s or
employee’ s duties with the unit.
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Commission’scontrol over administration

3.3(1) For the purpose of the discharge by the commission of its
functions, officers or other persons appointed or seconded to an officein the
commission or engaged by the commission or assigned to assist the
commission shall be subject to the control and direction of the commission
in the performance of their duties, and not to any other person or authority
that, but for this provision, might be taken to have had control and direction
of them.

(2) On and from the initial appointment of members of the commission,
the Public Service Management and Employment Act 1988, sections 12(1)
to (3A), 13, 20, 21, 23, 24, 26, 27, 29, 30, 31 (other than subsection (2)(a)
or (b)) and 34 apply in relation to the administration of the commission asif
reference therein—

(@) toadepartment were areference to the commission and its steff;
(b) toachief executive were areference to the commission.

(2A) Provisions of any regulations, orders in council, guidelines,
determinations or other such instruments made under any Act shall apply
and be construed in like manner to the extent necessary to give effect to the
administrative arrangements provided for by subsection (2).

(3) The power conferred upon the commission under subsection (2) to
delegate the discharge of a function under the Public Service Management
and Employment Act 1988 includes the power to so delegate to any person
holding office within the department of the Minister responsible for the
administration of this Act or to the person who for the time being holds or
performs the duties of such an office.

(4) Subject to the foregoing, officers or employees of the commission are
officers, or asthe case may be, employees of the department of the Minister
responsible for the administration of this Act.
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PART 4—POWERS OF COMMISSION

Division 1—I nvestigations

General power

4.1 The commission may investigate any matter relevant to the discharge
by it of its functions under this Act and for that purpose may require, and
shall be afforded, the cooperation of any unit of the public sector and its
officers.

Information to assist investigation

4.2(1) For the purpose of an investigation by the commission, the chair,
by notice served on a person holding an appointment in a unit of the public
sector who in the chair’s opinion has or might have information relevant to
the investigation, may require that person to produce to the commission a
statement of information concerning the subject matter of the investigation.

(2) A notice under subsection (1)—
(@ shal be signed by the chair; and

(b) shall specify atime at, by or within which it is to be complied
with; and

(c) shall describe briefly the general nature of the information sought
by reference to a particular matter or to the type of information
required; and

(d) shall specify the place where or the person to whom the statement
of information is to be produced.

(3) A notice under subsection (1)—

(@) may provide that its requirement may be satisfied by some person
acting on behalf of the person to whom the notice is directed; and

(b) may specify the person or class of person who may so act.
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Production of recordsor things

4.3(1) For the purposes of an investigation by the commission, the chair,
by notice served on a person holding an appointment in a unit of the public
sector who, in the chair’ s opinion, has or might have custody or control of a
record or thing relevant to the investigation, may require that person—

(@
(b)

to attend, at atime and place specified in the notice; and

to produce to a person specified in the notice, a record or thing
identified in the notice or al records or things of a specified

category.

(2) A notice under subsection (1)—

(@
(b)

(©)

shall be signed by the chair; and

may provide that its requirements may be satisfied by some
person acting on behalf of the person to whom the notice is
directed; and

may specify the person or class of person who may so act.

Summonses

4.4(1) The chair, by notice of summons served on the person to whom it
is addressed, may—

@

(b)

summon a person holding any appointment in a unit of the public
sector, or any other person, if in either case the chair believes that
the person has, or might have, information relevant to the subject
matter of a commission investigation, to attend before the
commission on a day and at a time and place specified in the
notice and then and there to inform the commission in relation to
that subject matter;

require a person holding any appointment in a unit of the public
sector, or any other person, if in either case the chair believes that
the person has or might have custody or control of any record or
thing relevant to the subject matter of acommission investigation,
to attend before the commission on aday and at atime and place
specified in the notice and then and there to produce to the
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commission the record or thing.
(2) The notice of summons shall be signed by the chalir.

Duty to comply with notices

4.5 A person required by notice issued under section 4.2, 4.3 or 4.4 to
produce any information, record or thing shall comply in all respects with
the notice, unless the person has alawful excuse for not doing so.

Restriction on exercise of powers

4.6 A commissioner or officers of the commission shall not exercise a
power or authority conferred by section 4.2, 4.3, or 4.4 if the information or
record sought by the commission is available for inspection, search and
copying by the public.

Claimsof privilege

4.7(1) If privilege, in respect of any information, record or thing to which
anotice under section 4.2, 4.3 or 4.4 relates is claimed by a person entitled
to claim the privilege on the ground—

(&) of privilege against self-incrimination; or

(b) of legal professional privilege; or

(c) of Crown privilege or other public interest; or
(d) of Parliamentary privilege;

the person has a lawful excuse for not complying with the notice if it is
found by a judge of the Supreme Court that the claim of privilege is valid
and well-founded and, where the claim is made on the ground of Crown
privilege or other public interest, that on balance the public interest is better
served by withholding the information, record or thing than by disclosure
thereof.

(2) A person has alawful excuse for not complying with a notice under
section 4.2, 4.3 or 4.4 if it isfound by ajudge of the Supreme Court that on
bal ance the use to be made by the commission of the information, record or
thing, production of which isrequired, does not justify—
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(@) the adverse or potentially adverse effect upon the financial
interests of the unit of the public sector in question or of any
person; or

(b) theintrusion upon the privacy of an individual through disclosure
of private or confidential matters concerning the individual;

that the production of the information, record or thing involves.

(3) An application may be made to a judge of the Supreme Court for a
determination of aclaim—

(8 that any information, record or thing is subject to a privilege
referred to in subsection (1);

(b) that the production of any information, record or thing is not
justified for areason referred to in subsection (2)(a) or (b);

by the chair or by a person making the claim.
(4) An application—

(@ shall be made in accordance with the rules of court or, insofar as
those rules do not provide, as directed by ajudge of the Supreme
Court; and

(b) shal be heard in chambers.

(4A) A transcript of all proceedings upon an application shall be made
and kept by the court.

(5) The burden of proof upon an application shall be on the person who
seeks to withhold the information, record or thing.

(6) Costs of an application shall be borne by the commission, unless
otherwise ordered by the judge on the ground that the claim is frivolous or
vexatious.

Protection to person bound by oath, etc. complying with requirement

4.8 A person bound by oath, affirmation, or declaration or provision of
an Act to maintain confidentiality with respect to any information, record or
thing shall not—

(8) breach the oath, affirmation or declaration or the provisions of any
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|law relevant thereto; or

(b) commit an offence against the provision that requires the
maintenance of confidentidity; or

(c) beliableto disciplinary action;

because the person complies with a requirement of a notice issued under
section 4.2, 4.3 or 4.4.

Division 2—Procedures

Commission not bound by rules or practice

4.9 The commission is not bound by rules or the practice of any court or
tribunal as to evidence or procedure in the discharge of its functions or
exercise of its powers, but may inform itself on any matter and conduct its
proceedings in such manner asit thinks proper.

Commissioner’s power to administer oath etc.

4.10 A commissioner, or a person nominated by a commissioner, is
authorised to administer an oath or affirmation or take a statutory declaration
required by the commissioner for the purposes of the commission.

Division 3—Reports

Commission’sreportsto Minister

4.11(1) For the purpose of discharging its functions under this Act, the
commission at any time may furnish a report concerning the management
of any unit of the public sector—

(@) tothe Minister within the meaning of this Act;

(b) to any Minister responsible for the administration of the unit of
the public sector in question.

(2) It shall be the duty of the commission to furnish to the Minister
within the meaning of this Act any report requested by the Minister relating
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to its prescribed object and functions or to its activities.

(3) A report such asisreferred to in subsection (1)(b) shall be furnished
to the Minister in question through the Minister within the meaning of this
Act.

Commission’sreportsto units of the public sector

4.12(1) For the purpose of discharging its functions under this Act, the
commission at any time may furnish areport to a unit of the public sector or
to its principal officer or other person holding an appointment therein
providing information in the commission’s possession and recommending
action on the part of the unit or person in question within a time specified
therein.

(2) A unit of the public sector or person to whom a report under
subsection (1) is furnished shall consider the report and provide to the
commission such advice in writing from time to time as the commission
may require concerning the consideration given to the report and action
taken in response thereto.

(3) If the commission is dissatisfied with the consideration given to its
report and the response thereto by a unit of the public sector or person to
whom it was furnished, it may furnish to the Minister responsible for the
administration of the unit a report concerning the matter pursuant to
section 4.11.

(4) The commission shall not furnish areport under subsection (1) or (3)
without first giving to the unit of the public sector or person in question an
opportunity to submit comments to the commission within a time specified

by the commission or without first considering any comments so
submitted.

Division 4—Public sector management standards

Commission’s standar ds

4.13(1)) The commission may issue public sector management
standards—
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(@

within guidelines prescribed by the regulations, for the purpose of
implementing the prescribed management principles within the
public sector;

(b) within guidelines prescribed by the regulations, for the purpose of

(©)

discharging its functions and achieving its object;

for the purpose of a provision of this or any other Act or a
regulation or instrument made thereunder that provides for the
application of a public sector management standard.

(2) A standard may require or provide for—

@
(b)
(©
(d)

(€)
(f)

application of the standard to all units of the public sector or to a
specified unit or class thereof;

application of the standard to all activities of a unit of the public
sector or a specified class thereof;

exceptions and exemptions;

a discretion to be exercised, or a direction to be given, by, or an
approval to be required of, or amonitoring procedure to be carried
out by, a specified body, person or class thereof;

a specific program, process or action or a class thereof;
the variation or revocation of a standard previoudly issued.

Approval of standards

4.14(1) Before issuing a standard the commission shall present the
standard to the Minister for approval.

(2) Upon the approval of a standard by the Minister and its issue by the
commission, it shall have effect according to its tenor and become binding
upon the units of the public sector, bodies and persons to which or to whom

it applies.

Inconsistency between standards and Act etc.

4.15 To the extent that a standard is inconsistent with this Act or any
other Act, or any regulation made under this or any other Act, or to Public
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Finance Standards issued pursuant to the Financial Administration and
Audit Act 1977, the Act, regulation, or Public Finance Standards shall
prevail.

PART 5—COMMISSIONER FOR PUBLIC SECTOR
EQUITY AND THE CLASSIFICATION REVIEW
TRIBUNAL

Object of part
5.1 The object of thispart is—

(@) to enhance the access of public sector employees to appeal
tribunals for the redress of grievances,

(b) to preserve and declare the jurisdiction of the Industrial
Commission to hear and determine matters relating to such
grievances in certain cases and in general whereitisin the public
interest.

Commissioner for public sector equity

5.2(1) There shall be a commissioner for public sector equity who shall
be 1 of the commissioners of the Public Sector Management Commission
appointed for the purpose by the Governor in Council by notification
published in the gazette.

(2) If the commissioner appointed to be a commissioner for public sector
equity pursuant to subsection (1) is temporarily absent from the State, is
suffering an incapacity or absent from duty for any reason, a person
appointed pursuant to section 2.10 to act in the stead of the commissioner
may also act as the commissioner for public sector equity.

Appeals
5.3(1) An appeal lies to the commissioner for public sector equity in
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accordance with this part, and not otherwise, in respect of—

(@

(b)

(©

(d)

every action taken or purportedly taken, or failure to take action, in
compliance with or pursuant to a standard except an action or
failure to act to which section 5.4(3) applies;

al disciplinary action taken under a disciplinary law other than
dismissal;

an appointment of an eligible public sector employeeto a position
as an eligible public sector employee if the appointment involves
the advancement of the employee to a position with a higher
maximum salary except—

(i) anappointment of achief executive; or

(if) an appointment or secondment to a senior executive service
position; or

(iii) the engagement of a person on a contract basis to perform
duties of a senior executive service position in accordance
with arrangements determined by the commission; or

(iv) anappointment to aposition that isaposition, or 1 of aclass
of positions, specified by the commissioner for public sector
equity by gazette notice to be a position, or a class of
positions, in respect of appointment to which no appeal lies,

anything else for which an appeal is permitted to the
commissioner under an Act.

(1A) The commissioner for public sector equity may only specify a
position, or a class of positions, under subsection (1)(c)(iv) if the
commissioner is satisfied that equity and merit in the recruitment and
selection process for the position, or class of positions, are sufficiently
protected by other means.

(2) A person who may exercise the right of appeal is—

(@

in the case of an action or failure to act referred to in
subsection (1)(a)—a public sector employee—

(i) whoisaggrieved by the action or failure to act; and
(i) who is entitled to exercise the right of appea under the
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provisions of a standard; and

(iif) who satisfies the requirements of any standard or regulations
relating to appeals of the class of appeal in question;

(b) inthecaseof anappeal in respect of disciplinary action referred to
in subsection (1)(b)—an eligible public sector employee
dissatisfied by the decision that has resulted in disciplinary action
against him or her or by the nature of the punishment or both;

(c) in the case of an appea against an appointment mentioned in
subsection (1)(c)—an eligible public sector employee who
satisfies the requirements of the regulations;

(d) if the appeal is about anything else for which an appeal is
permitted under an Act—a person or entity permitted to apped
under the Act that permits the appedl.

(3) Jurisdiction is hereby conferred upon the commissioner for public
sector equity—

(@) tohear and determine all mattersrelevant to an appeal instituted to
It pursuant to this section;

(b) to give al such directions as may be necessary to give effect to
determinations upon an appeal.

(4) In the case of an appeal against disciplinary action, the jurisdiction of
the commissioner for public sector equity if the commissioner allows the
appea includes the power—

(@) to substitute such other lawful punishment as the commissioner
considers should have been imposed in lieu of the punishment
imposed by the disciplinary authority concerned; or

(b) to remit the matter to the disciplinary authority concerned for
further consideration with such recommendations or directions as
it thinksfit.

(4A) If an eligible public sector employee is not an officer of the public
service, this section applies with all necessary changes and any changes
prescribed by regulation.

(5) In this section—
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“chief executive” means the chief executive of a department appointed
under the Public Service Management and Employment Act 1988,
section 11(2).

“eligible public sector employee” means—

(@ insubsection (2)(b)—an officer of the public service or a person
prescribed by regulation;

(b) otherwise—a public sector employee (other than a temporary
employee) who holds a position for which selection must be
made under a prescribed standard.

“senior executive service position” means a position created under the
Public Service Management and Employment Act 1988,
section 10E(1).

Classification review tribunal
5.4(1) Thereis established by this section a classification review tribunal.

(2) The function of the classification review tribunal is to hear and
determine appeal s from public sector empl oyees concerning the application
of any remuneration standard to positions held by them.

(3) A public sector employee or public sector employees aggrieved—

(@) by adecision made or purportedly made applying a remuneration
standard to the position or class of position held by the employee
or employees; or

(b) by afailureto take action to apply aremuneration standard to such
aposition;

may appeal to the classification review tribunal for areview of the decision
or failure.

(4) With respect to any such appea the members of the classification
review tribunal shall be—

(@) the commissioner for public sector equity who shall preside;
(b) 2 other persons appointed by the commission.
(4A) Determinations shall be by mgjority vote of the members.
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(5) Jurisdiction is hereby conferred upon the classification review tribunal
to hear and determine all matters relevant to an appeal instituted to it under
this part and in particular—

(a) if it determines that there has been a failure to apply or properly
apply the remuneration standard in question it shall allow the
appeal and may give al such directions as are necessary to give
effect to its determination;

(b) if it determines that the remuneration standard in question has
been properly applied it shall dismiss the appeal, but, if in its
opinion such action is warranted, it may refer to the commission
for its consideration and such further action as the commission
may think fit the question of whether or not the standard in
guestion should be varied.

Informal resolution of grievances

5.5 The commissioner for public sector equity may establish procedures
within the commission with a view to the disposal by agreement between
the parties of matters relevant to an appeal instituted under this part to an
apped tribunal without the necessity of a hearing and determination.

Matters concerning appeal tribunals

5.6(1) In this section areference to an appeal is a reference to an appea
instituted to an appeal tribunal pursuant to this part.

(2) Theinstitution and conduct of an appeal shall be as prescribed by the
regulations or, in so far as the regulations do not prescribe, as the
commissioner for public sector equity determines from time to time having
regard to the matter and to the principles—

(@) that representation by counsel or solicitor shall not be permitted to
aparty to an appedl;

(b) that the proceedings upon an appeal shall be as informa and
simple as practicable.

(3) A party to an appeal may be represented—
() except in the case of an appeal by a person against the promotion
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of another person, by an agent duly appointed in writing; or
(b) asthe appeal tribuna may determine subject to any regulation.
(4) An appeal shall be by way of afresh determination on the merits.

(5) Where an appeal tribunal and the partiesto an appeal agree, the appeal
tribunal may determine an appea without holding a hearing.

(6) An appeal tribunal must not hear an appeal unlessit is satisfied that
the appellant has sufficiently used the procedures established within—

(@) theunit concerned of the public sector; and
(b) the commission;
to attempt to dispose of matters relevant to the appeal .

(6A) An appeal tribunal may decline to hear an appeal if it reasonably
believes that the appea—

(a) isfrivolous or vexatious; or
(b) ismisconceived or lacking in substance; or
(c) should not be heard for any other reason.

(7) The commissioner for public sector equity may delegate all or any of
the powers of an appeal tribunal to a person or committee.

(7A) The commissioner for public sector equity may delegate his or her
powers as amember of the classification review tribunal.

(7B) If the commissioner for public sector equity delegates his or her
powers as a member of the classification review tribunal, the delegate isto
preside at a hearing of the tribunal.

(8) An appeal tribunal does not havejurisdiction to hear and determine an
appeal in any case in which—

(@ thecommission;
(b) an officer or employee of the commission;

(c) an organisation or group of persons who substantialy is only
representing officers or employees of the commission;

Isaparty to the appedl.
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Determination by appeal tribunal final

5.7 Subject to section 5.9, a determination of an appeal tribunal upon an
appeal isfinal and conclusive, is binding on, and shall be given effect by all
persons concerned.

General powers

5.8 For the purpose of the exercise of the jurisdiction conferred by this
part upon an appeal tribunal, the appeal tribunal shall have and may exercise
all the powers and authorities of the commission and the provisions of this
Act shall apply accordingly asif the appeal tribunal were the commission
and the commissioner for public sector equity the chair thereof.

Jurisdiction of Industrial Commission

5.9(1) The provisions of this section are intended to be read and
construed with the provisions of the Industrial Relations Act 1990.

(2) The Industrial Commission has jurisdiction to hear and determine an
industrial matter brought before it by an occupational group concerning—

(@) a decision made or purportedly made applying a remuneration
standard to the position or class of position held by an employee
or employees represented by the occupational group; or

(b) afailureto take action to apply a remuneration standard to such a
position;

notwithstanding that the classification review tribuna has jurisdiction to hear
and determine or has heard and determined the matter.

(2A) In exercising the jurisdiction preserved and conferred by
subsection (2) the Industrial Commission may make an order varying or
modifying a remuneration standard in its application to the employees
represented before the Commission, and any such order has effect
according to its tenor notwithstanding any other provision of this Act.

(3) Subject to subsection (2), the Industrial Commission does not have
jurisdiction to hear and determine any matter that is within the jurisdiction of
an appeal tribunal to hear and determine or that an appeal tribunal has heard
and determined unlessit is satisfied that it isin the public interest that it do
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SO.

(4) The Industrial Commission has jurisdiction to hear and determine, as
an industrial matter—

(@ an application for reinstatement by a person who has been
dismissed under adisciplinary law;

(b) an application by a person who is aggrieved by a matter that an
appeal tribunal would have no jurisdiction to hear on apped
because—

(i) thepersonisan officer or employee of; or

(ii) other persons with whom the person would be joined in
such an appeal are officers or employees of; or

(ilf) aparty to such an appea would be;
the Public Sector Management Commission.

(5) In addition to the powers conferred on it by the Industrial Relations
Act 1990, the Industrial Commission in exercising the jurisdiction conferred
on it by subsection (4)—

(@) after reviewing disciplinary action taken against a person under a
disciplinary law, may—

(i) instead of the punishment imposed by the disciplinary
authority concerned, substitute any other lawful punishment
the Industrial Commission considers should have been
imposed; or

(if) remit the matter to the disciplinary authority concerned for
further consideration with the recommendations or directions
it considers appropriate;

(b) by subsection (4)(a), on ordering the reinstatement of a person
dismissed, may decide the extent to which the person should lose
saary for the time between dismissal and reinstatement.

(6) An appeal tribunal has no jurisdiction to hear and determine a matter
that has been heard and determined by the Industrial Commission.

(7) This section applies to a public sector employee who is not an officer
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of the public service with all necessary changes and any changes prescribed
by regulation.

PART 6—OFFENCES

Obstruction etc. of commission

6.1 A person who resists, or wilfully obstructs or hinders, or improperly
influences the discharge of a function or the exercise of a power by the
commission, a commissioner, or an officer of the commission, or attempts
so to do, commits an offence against this Act.

Noncompliance with requisition

6.2 A person to whom a notice under section 4.2 or 4.3 isduly addressed
who—

(@) fallsto comply with the notice;

(b) inresponseto the notice, suppliesinformation that to the person’s
knowledge isfasein amateria particular;

(c) inresponseto the notice, produces adocument that the person has
rendered, or caused to be rendered, or to his or her knowledge has
been rendered, false in amateria particular;

commits an offence against this Act, unless, in the case referred to in
paragraph (a), the person has alawful excuse for the failure.

Disobedience to summons

6.3 A person who, having been served with a notice of summons duly
issued by the chair—

() failstocomply in all respects with the summons; or

(b) having attended before the commission in response to the
summons fails to continue in attendance until excused by the



36

Public Sector Management Commission Act
1990

commission from further attendance;

commits an offence against this Act, unless the person has a lawful excuse
for the failure.

Disclosur e of confidential information

6.4(1) A person shall not disclose information that the commission has
communicated to the person or to any unit of the public sector or officer or
employee therein, on the basis that the information is confidential, unless the
disclosure is authorised by subsection (2).

(2) A disclosure of information referred to in subsection (1) is authorised
if—

(@) itismade to another person in order to take action recommended
by the commission when making a report under section 4.12, or
to attain the purpose of the report; or

(b) itismadein good faith for the purpose of obtaining legal advice.

(3) A commissioner or an officer or employee of the commission shall
not disclose information that comes to his or her knowledge—

(@ in the course of discharging functions or exercising powers as
commissioner or, as the case may be, in the course of
employment as an officer or employee of the commission; or

(b) because of accessto records had by him or her as a commissioner
or officer or employee of the commission;

except for the purposes of the commission or of this Act.

(4) A person who contravenes or fails to comply with a provision of this
section commits an offence against this Act.

Offence provision

6.5(1) A person who commits an offence against this Act may be
prosecuted in a summary way under the Justices Act 1886 on the complaint
of an officer of the commission authorised generally or in a particular case
by the chair or the Minister.
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(2) Theidentity of the complainant and the complainant’ s authority to lay
the complaint, as stated in the complaint, shall be presumed in the absence
of evidence to the contrary.

(3) A person convicted of an offence against this Act is liable where no
other penalty is expressly prescribed to a penalty not exceeding 35 penalty
units.

PART 7—GENERAL

Act binds Crown
7.1 This Act binds the Crown.

Conflict of interest

7.2(1) If in relation to a matter a commissioner, member of the advisory
board, or an officer or employee of the commission has a pecuniary or other
personal interest which conflicts or may conflict with his or her official
duty, the commissioner, member, officer or employee shall disclose the
nature of the interest to, and take no further action in relation to the matter
except as may be authorised by—

() inthe case of acommissioner—the Minister;

(b) in the case of a member of the advisory board or an officer or
employee of the commission—the commission.

(2) The Minister or commission may direct a person to take specified
action to resolve a conflict of interest reported by the person to, or that the
person is required to report to, the Minister or, as the case may be, the
commission pursuant to subsection (1).

(3) A person who fails to comply with subsection (1) or with adirection
given under subsection (2) commits an offence against this Act.
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Protection from liability
7.3(1) An act done, or omission made—

(@ by the commission, any commissioner or an officer or employee
of the commission acting or purporting to act under or for the
purposes of this Act; or

(b) by aperson acting or purporting to act in response to a notice of
the chair or a requisition or direction of the commission or a
commissioner;

does not render any commissioner, any officer or employee of the
commission or any such person liable to any action, claim or demand, if the
act is done, or the omission is made, in good faith and without negligence
for the purposes of the discharge of the commission’s functions or exercise
of its powers, or for the purposes of this Act.

(2) In proceedings for defamation in relation to a publication made in
connection with the discharge of any of the commission’s functions, thereis
adefence of absolute privilegein respect of apublication in good faith to or
by the commission, or an officer or employee of the commission in an
official capacity.

(3) The burden of proof of an absence of good faith is upon a person
who alleges such absence.

Remuneration, fees etc.

7.4 The members of the commission, the advisory board and of an
appeal tribunal shall be entitled to such remuneration—

(@) by way of salary; or
(b) by way of fees;

allowances, benefits, and recoupment of expenses as are for the time being
approved by the Governor in Council.

Reimbur sement

7.5 A person who, at the request or direction of the commission or the
chair, attends before the commission to produce any information, record or
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thing isentitled to be paid asum, on account of reasonable expenses (if any)
incurred by the person in so attending, in an amount in accordance with the
prescribed scale, or in the absence of such a scale, in a reasonable amount
determined by the commission.

Evidence
7.6 In any proceedings—

(@) if itisrelevant to prove the doing of any act or the taking of any
step by the commission or any commissioner, a certificate
purporting to be that of the chair in relation thereto shall be
evidence and, in the absence of evidence to the contrary,
conclusive evidence of the matters contained therein;

(b) adocument purporting to be a publication by the commission of a
standard shall be evidence and, in the absence of evidence to the
contrary, conclusive evidence of the standard.

Service of documents

7.7(1) This section does not apply to a summons to a person to answer a
charge of an offence against this Act.

(2) If service of a document on a person for the purposes of this Act
might be afact that must be proved in proceedings against the person for an
offence against this Act, service of the document may be effected—

(8 onanindividua—by delivering it personaly;

(b) on a corporate entity—by leaving it with a person at the head
office or registered office of the entity.

(3) Service of a document (other than one referred to in subsection (2))
on aperson for the purposes of this Act may be effected—

(@ on an individua—in accordance with subsection (2), or by
leaving the document at, or sending it by prepaid post to the
residential or business address of the individual last known to the
commission;

(b) on a corporate entity—in accordance with subsection (2), or by
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leaving the document at, or sending it by prepaid post to, the head
office or registered office of the entity.

(4) Subsection (3) shall not be construed to prejudice any other mode of
service whereby a document may be effectively brought to the notice of any
person, including any means of substituted service, if it is approved in a
particular case by the chair.

Proof of service

7.8 Service of a document for the purposes of this Act shal be
sufficiently proved to the commission and, in any proceedings in which
service of the document must be proved, by means prescribed by the
Justices Act 1886 in relation to service of a summons.

Authority to administer oaths etc.

7.9 Any justice is authorised to administer any oath or affirmation or to
take any statutory declaration for the purposes of this Act.

Annual report of commission

7.10(1) The commission shall in each year report to the Minister in
respect of the commission’s activities during the preceding period of
12 months.

(2) The commission’s annual report shall be tabled in the Legidative
Assembly within 10 sitting days after presentation of the report to the
Minister.

Regulations

7.11(1) The Governor in Council may make regulations consistent with
this Act with respect to—

(@) al matters required or permitted by this Act to be prescribed by
regulation or to be prescribed and in respect of which no other
means of prescription is specified; and

(b) al matters necessary or expedient to be prescribed for the proper
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administration of this Act or to achieve the objects and purposes
of thisAct.

(2) Regulations may provide—

@

(b)

for the application thereof generally or with any limitations,
exemptions or exceptions,

for the exercise by any person of a discretion or a delegated
power.

(3) Without limiting the generality of subsection (1), the Governor in
Council may make regulations for or with respect to—

@
(b)

(©
(d)

(€)

(f)

(9)

forms to be used for the purposes of this Act;

attestation of documentary material required for the purposes of
thisAct;

procedures to be observed by the commission or its officers;

procedures at meetings of the commission or at hearings of the
commission or of any person or body under this Act;

procedures for the selection of persons as members of the
advisory board or an appeal tribunal and all mattersrelating to the
operation and activities of the board or an appeal tribunal;

institution and conduct of appeals or other proceedings provided
for by thisAct;

penalties not exceeding 10 penalty unitsfor not complying with a
regulation.

Transitional provisions

7.13(2) Subject to this section, a chief executive of a department shall
continue to have regard to guidelines referred to in the Public Service
Management and Employment Act 1988, section 12(2)(d) in existence at the
commencement of this Act until the commission revokes them (which it is
hereby authorised to do) or they are effectively varied or revoked by a

standard.

(3) On and from the amendment of the Public Service Management and
Employment Act 1988, section 29(3), and the amendment of section 31(1)



42

Public Sector Management Commission Act
1990

of that Act, pursuant to the schedule, guidelinesissued pursuant to that Act
for the purposes of each of those subsections shall continue to apply as if
they were standards until they are revoked by a standard.

(5) On and from the repeal of the Public Service Management and
Employment Act 1988, section 36 pursuant to the schedule—

(a) determinations made for the purposes of subsection (1)(a) thereof
shall be deemed to have been made for the purposes of
section 32(a) of that Act as substituted by the schedule;

(b) subject to this section references in any regulation, order in
council, determination, guideline or other instrument under that
Act which continues to have effect after the repeal of section 36
shall be construed as if references therein to the Office of Public
Service Personnel Management and its Director were references
to the commission, unless the context indicates to the contrary.

(6) The power of the Governor in Council under this Act to make
regul ations includes the power to make provisions concerning the transition
of matters consequent upon the enactment of this Act.
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