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QUEENSLAND COMPETITION AUTHORITY
ACT 1997

[as amended by all amendments that commenced on or before 2 June 2000]

An Act to establish the Queensland Competition Authority, give it
powers and functions about pricing practices relating to
government monopoly business activities, competitive neutrality
and accessto services, and for other purposes

PART 1—PRELIMINARY
Division 1—Introduction

Short title

1. This Act may be cited as the Queensland Competition Authority Act
1997.

Commencement
2. Parts 3 and 4 commence on 1 July 1997.

Act binds State
3.(1) ThisAct binds the State.

(2) Nothing in this Act makes the State liable to be prosecuted for an
offence.
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Extraterritorial operation

4. It is the intention of Parliament that this Act should apply, as far as
possible, to—

(@ land and things outside Queensland (whether in or outside
Australia); and

(b) acts, transactions and things done, entered into or happening
outside Queendand (whether in or outside Australia); and

(c) land, things, acts and transactions (wherever situated, done,
entered into or happening) that would, apart from this Act, be
governed or otherwise affected by the law of another jurisdiction
(including aforeign country).

Division 2—I nterpretation

Definitions—the dictionary
5. The dictionary in the schedule defines particular wordsin this Act.

Thingsdonein relation to Ministers
6.(1) For thisAct—

(@ if athingisrequired to be, or may be, done by the Ministers, the
thing isto be done by the Ministersjointly; and

(b) if athingisrequired to be, or may be, given to the Ministers, the
thing isto be given to each of the Ministers.

(2) However, if the Ministers' offices are held, or the functions of the
offices are being performed, by 1 person, the thing may be done by, or
given to, that person alone.



s7 21 s10
Queensland Competition Authority Act 1997

PART 2—QUEENSLAND COMPETITION
AUTHORITY

Division 1—Establishment of authority

Establishment of authority
7. The Queendand Competition Authority is established.

L egal status of authority
8. The authority—
(@) isabody corporate; and
(b) hasacommon seal; and

(c) may sue and be sued in its corporate name.

Authority’srelationship with State
9.(1) The authority represents the State.
(2) Without limiting subsection (1), the authority—
(@ hasal therights, privileges and immunities of the State; and
(b) isanexempt public authority under the Corporations Law.

Division 2—Functions and powers of authority

Authority’sfunctions
10. The authority’ s functions are—

() to develop criteria, and, at the request of the Ministers or on its
own initiative, to revise the criteria or give information or advice
to the Ministers about the criteria, to be used by the Ministers for
deciding whether to declare the following—

(i) agovernment business activity to be a government
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(b)

(©

(d)

(€)

()

(fa)

(o)

(9)

(9a)

(h)

(i)

monopoly business activity;

(i) a candidate water supply activity to be a monopoly water
supply activity; and

to conduct investigations and report to the Ministers about pricing
practices rel ating to government monopoly business activities and
monopoly water supply activities; and

to receive, investigate, and report to the Ministers on, complaints
against government agencies carrying on significant business
activities otherwise than in accordance with the principle of
competitive neutraity; and

to grant accreditation to government agencies carrying on
significant business activities in accordance with the principle of
competitive neutraity; and

if directed by the Ministers—under the direction, to investigate,
and report to the Ministers on, any matter relevant to the
implementation of competition policy; and

to make recommendations to the Ministers for the making or
revocation of Ministerial declarations; and

to mediate to resolve access disputes or water supply disputes;
and

if asked by the parties to access agreements or water supply
agreements—to mediate to resolve disputes under the agreements,
and

to conduct arbitration hearings for resolving access disputes or
water supply disputes; and

If asked by the parties to access agreements or water supply
agreements—to arbitrate to resolve disputes under the
agreements; and

to approve undertakings for—
(i) services, and
(it) water supply activities carried on by water suppliers; and

at the request of the Ministers, or on its own initiative—to give
information or advice to the Ministers about access codes or



sl1l

23 s12
Queensland Competition Authority Act 1997

()
(k)

V)

(m)

(n)

proposed access codes, or the contents of access codes or
proposed access codes; and

to regulate market conduct of electricity entities and holders of
special approvals under the Electricity Act 1994; and

to develop the conduct rules with which electricity entities and
holders of special approvals under the Electricity Act 1994 must
comply; and
to monitor the standards of service quality in the electricity
industry; and

to perform other functions given to the authority under this or
another Act; and

to perform a function incidental to a function mentioned in
paragraphs (a) to (m).

Authority’s powers

11.(1) The authority has all the powers of an individual and may, for
example—

(@
(b)
(©
(d)
(€)

enter into contracts; and

acquire, hold, deal with and dispose of property; and
appoint agents and attorneys, and

engage consultants; and

do anything else necessary or convenient to be done for, or in
connection with, the performance of its functions.

(2) Without limiting subsection (1), the authority has the powers given to
it under this or another Act.

(3) The authority may exercise its powersinside and outside Queensland,
including outside Australia.

Directions by Ministers about authority’s functions

12.(1) The authority is subject to the written directions of the Ministersin
performing its functions.
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(2) Despite subsection (1), the authority is not subject to direction by the
Ministers—

(& in relation to the conduct of any investigation by the authority
(except as provided in subsection (3) and section 241); or

(b) inrelation to the content of any report of the authority; or

(c) inperforming its functions under part 5.2

(3) For the conduct of an investigation by the authority, the Ministers
may direct the authority to consult with a stated entity.

(4) The Ministers must cause a copy of any direction to be gazetted
within 14 days after it isgiven.

(5) Despite subsection (2), if a direction is a direction by the Ministers
under section 10(e), the direction must state how the investigation is to be
conducted and, for that purpose, may apply al or stated provisions of part 6
to the investigation.

(6) To the extent the direction applies all or stated provisions of part 6, the
part or stated provisions apply to the investigation.

Public availability of directions

13.(1) If the authority receives a direction from the Ministers, the
authority must ensure—

(@) acopy of the direction is available for public inspection within
14 days after receiving the direction; and

(b) a copy of the direction continues to be available for public
Inspection—
(i) for 2 years after it first became available for public
inspection; or

(it) if,inthe period, areport of the authority containing details of
the direction becomes available for public inspection—until
the report becomes available for public inspection.

1 Section 24 (Directions of Ministers for Ministerial reference)

2 Part 5 (Access to services)
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(2) Arrangements made for subsection (1) must include ensuring a copy
of the direction is available for public inspection during office hours on
business days at the authority’s office.

PART 3—PRICING PRACTICESRELATING TO
GOVERNMENT MONOPOLY BUSINESS
ACTIVITIES

Division 1—Application of part

What pt 3 isabout

13A.(1) This part is about the declaration of government monopoly
business activities, their investigation by the authority, and reports about
their pricing activities.

(2) This part applies generally to government agencies as defined in the
dictionary.

(3) The application of the part to an activity of alocal government entity
depends on whether the activity is a significant business activity as defined
in the dictionary.

Application of part to responsible local governments consisting of 2 or
mor e local gover nments

13B.(1) This section applies if the responsible local government for a
local government entity consists of 2 or more local governments (the
“participants’).

(2) If this part requires or permits something to be done by aresponsible
local government, the thing may be done by 1 or more of the participants
for the responsible local government.

(3) If aprovision of this part refers to a responsible local government
doing something, the provision applies as if the provision referred to 1 or
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more of the participants for the responsible local government doing the
thing for the responsible local government.

Application of part to responsiblelocal government for giving notices

13C.(1) If this part requires or permits a notice to be given to a
responsible local government and it consists of 2 or more loca
governments, the notice may be given to—

(@) if thereisanominated local government for the responsible local
government—the nominated local government; or

(b) if the authority has requested notification of a nominated local
government for the responsible local government but there is no
nominated local government—any 1 of the local governments of
which the responsible local government consists.

(2) A local government is the nominated local government for a
responsible local government consisting of 2 or more local governments
only if awritten notice has been given to the authority in relation to thelocal
government (the* nominee”) and the notice contains—

(@) the nominee' s name and address for receiving notices; and

(b) a signed statement by the other local governments that the
nominee is authorised by them to receive notices under this part
for dl the local governments; and

(c) a signed statement by the nominee agreeing to be the local
government authorised to receive notices under this Act for all the
local governments.

(3) For subsection (1)(b), the authority may request notification of a
nominated local government for the responsible local government by giving
anoticeto each local government of which the responsible local government
consists asking that a written notice be given to the authority containing—

(@) the name, and address for receiving notices, of 1 of the local
governments (also the“ nominee”’); and

(b) a signed statement by the other local governments that the
nominee is authorised by them to receive notices under this Act
for al the local governments; and
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(c) a signed statement by the nominee agreeing to be the local
government authorised to receive notices under this Act for all the
local governments.

Application of part to local gover nment entities and responsible local
governmentsthat are the same person

13D.(1) This section appliesif—

() thispart requires or permits something to be done by both alocal
government entity and the responsible local government for the
entity; and

(b) theloca government entity is not incorporated.

(2) The thing may be done by the local government entity or the
responsible local government once and—

(@) if thething isdone by the local government entity—it is taken to
have also been done by the responsible local government; or

(b) if the thing is done by the responsible local government—it is
taken to have al so been done by the local government entity.

Application of part to local gover nment entities and responsible local
governmentsthat are the same person for giving notices

13E.(1) This section appliesif—

(@) this part requires or permits a notice to be given to both a local
government entity and the responsible local government for the
entity; and

(b) theloca government entity is not incorporated.

(2) The notice may be given to the local government entity or the
responsible local government once and—

(@ if thenoticeisgiventotheloca government entity—it istaken to
have also been given to the responsible local government; or

(b) if the notice is given to the responsible local government—it is
taken to have aso been given to the local government entity.
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Division 1A—Criteria for declarations of government monopoly
business activities

Development of criteria
14. Within 6 months after the commencement, the authority must—

(@) develop criteria for use by the Ministers for deciding whether to
declare a government business activity to be a government
monopoly business activity; and

(b) givewritten notice of the criteriato the Ministers.

Revision of, and advice about, criteria
15.(1) The authority must, if requested by the Ministers, and may, on its
own initiative—
(&) revise the criteria given to the Ministers under section 14,
including the criteria as previoudly revised under this section; and

(b) give information or advice to the Ministers about the current
criteria

(2) The authority must give written notice of any revised criteria to the
Ministers.

Consultation about criteria

16. In developing or revising criteria for this division, the authority may
consult with anyone it considers appropriate.

Publication of criteria

17. The authority must publish the criteria and any revised criteria
developed under this division in the gazette and in any other way it
considers appropriate.
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Divison 2—Declarations of government monopoly business activities

Request for declaration
18. The authority may ask the Ministers—

() to declare a government business activity, whether or not it is a
significant business activity,3 to be a government monopoly
business activity; and

(b) if the declaration is made—to refer the government monopoly
business activity to it under section 23.4

Notice of requestsrelating to significant business activities

18A.(1) This section applies if the authority makes a request under
section 18(a) relating to a significant business activity.

(2) The authority must give written notice of the request to the following,
including details of the authority’ s reasons for making it—

() thelocal government entity carrying on the activity;
(b) theresponsiblelocal government for the entity.

Requests by local government entities and responsible local
gover nments

18B.(1) A responsible local government for a local government entity
may ask the Ministers—

(@) to declare a government business activity that is a significant
business activity to be a government monopoly business activity;
and

(b) if the declaration is made—to refer the government monopoly
business activity to the authority under section 23.5

3 For this part “significant business activity” is defined in the dictionary as a
significant business activity of alocal government.

4 Section 23 (Investigations by authority—Ministerial reference)
5 Section 23 (Investigations by authority—M inisterial reference)
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(2) The responsible local government must give the authority a copy of
the request.

Declaration by Ministers

19.(1) The Ministers may declare a government business activity to be a
government monopoly business activity.

(2) The declaration must be made by gazette notice.

(3) In deciding whether to make a declaration, the Ministers must have
regard to—

(a) thecurrent criteriagiven to them by the authority for the purpose;
and

(b) any information or advice about the current criteria given to them
by the authority.

(4) Also, in deciding whether to make a declaration about a government
business activity that is a significant business activity, the Ministers must
consult with the local government entity carrying on the activity and the
responsible local government for the entity.

(5) For aconsultation under subsection (4), the Ministers must—

(@ notify the responsible local government and the local government
entity of the Ministers’ intention to make a declaration about the
significant business activity; and

(b) give the responsible local government and the local government
entity 90 days to make submissions to the Ministers about the
intended declaration.

(6) A declaration must identify the business activity by reference to the
government agency carrying on the activity.

(7) The Ministers may make a declaration whether or not a request for
the declaration is made by the authority.

Declaration by regulation

20.(1) A regulation may declare a government business activity to be a
government monopoly business activity.
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(2) A declaration must identify the business activity by reference to the
government agency carrying on the activity.

Public availability of requests
21. The authority must—
(@) keepalist of requests made during the preceding 2 years—
(i) by theauthority under section 18; and

(ii) by responsible loca governments under section 18B, of
which the authority has been given a copy under
section 18B(2); and

(b) ensure acopy of thelist is available for public inspection during
office hours on business days at the authority’ s office.

Division 3—I nvestigations about government monopoly business
activities

Investigations by authority—standing r eference

22.(1) This section applies to a government monopoly business activity
for which the relevant declaration is made under aregulation.

(2) The authority must conduct the following investigations about the
government monopoly business activity—

(@ aninitial investigation about the pricing practices relating to the
activity;

(b) further investigations for monitoring the pricing practices relating
to the activity.

Investigations by authority—M inisterial reference

23.(1) This section applies to a government monopoly business activity
for which the relevant declaration is made by the Ministers.

(2) The Ministers may refer the government monopoly business activity
to the authority for either or both of the following investigations—



s24 32 s25
Queensland Competition Authority Act 1997

(@) aninvestigation about the pricing practices relating to the activity;
(b) investigations for monitoring the pricing practices relating to the
activity.
(2A) In deciding whether to refer a government monopoly business
activity that is a significant business activity to the authority under

subsection (2), the Ministers must consult with the local government entity
carrying on the activity and the responsible local government for the entity.

(3) The authority must conduct the investigations.

(4) The Ministers may, by written notice given to the authority, withdraw
or amend the reference at any time before receiving the authority’ s report of
the results of the investigation.

(5 A notice under subsection (4) must state the reasons for the
withdrawal or amendment of the reference.

Directions of Ministersfor Ministerial reference

24.(1) In referring a government monopoly business activity to the
authority for an investigation, the Ministers may direct the authority to do
any or al of the following—

(8 to make a draft report available to the public, or a stated entity,
during the investigation;

(b) toconsider stated matters when conducting the investigation;

(c) togiveareport of the results of the investigation to the Ministers
within a stated period.

(2) The authority must comply with adirection.

Notice of investigation

25.(1) Before starting an investigation under this division, the authority
must give reasonable notice of the investigation.

(2) The notice must be published in a newspaper circulating throughout
the State.

(3) The notice must be given to—
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(@

(b)

the government agency carrying on the government monopoly
business authority; or

if the investigation relates to a government monopoly business
activity that isa significant business activity—

(i) thelocal government Minister; and

(if) the responsible local government for the local government
entity carrying on the activity.

(4) The notice must—

(@
(b)
(©

(d)

state the authority’ s intention to conduct the investigation; and
state the subject matter of the investigation; and

invite interested persons to make written submissions to the
authority on the subject matter within a reasonable time stated in
the notice; and

state the authority’ s address.

Mattersto be considered by authority for investigation

26.(1) In conducting an investigation under this division, the authority
must have regard to the following matters—

(@
(b)
(©
(d)

(€)

the need for efficient resource alocation;
the need to promote competition;
the protection of consumers from abuses of monopoly power;

in relation to the goods or services to which the government
monopoly business activity relates—

(i) the cost of providing the goods or services in an efficient
way, having regard to relevant interstate and international
benchmarks; and

(if) theactual cost of providing the goods or services, and

(iii) the standard of the goods or services, including quality,
reliability and safety;

the appropriate rate of return on government agency assets,
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()
(9)

(h)

(i)

()

(k)

0]

(m)

(n)

the effect of inflation;

the impact on the environment of prices charged by the
government agency by which the government monopoly business
activity iscarried on;

considerations of demand management;

social welfare and equity considerations including community
service obligations, the availability of goods and services to
consumers and the socia impact of pricing practices;

the need for pricing practices not to discourage socially desirable
investment or innovation by government agencies,

legislation and government policies relating to ecologically
sustainable devel opment;

legislation and government policiesrelating to occupational health
and safety and industria relations;

economic and regional development issues, including
employment and investment growth;

any directions given by the government to the government agency
by which the government monopoly business activity is carried
on.

(2) If the investigation relates to a government monopoly business
activity involving the supply of water, the authority must have regard to
water pricing determinations and water supply determinations.

(3) Subsections (1) and (2) do not limit the matters to which the authority
may have regard in conducting an investigation.

Proceduresfor investigations

27. Part 66 applies to an investigation under thisdivision.

Ending of authority’sjurisdiction for investigation

28.(1) The authority’s jurisdiction to continue an investigation about a

6  Part 6 (Investigations by authority)
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government monopoly business activity ends if—

(a) theactivity stops being agovernment monopoly business activity;
or

(b) the reference of the activity to the authority by the Ministers is
withdrawn.

(2) If the authority’s jurisdiction to continue an investigation ends, the
authority may report the results of the investigation to the Ministers up to
the timeitsjurisdiction ended.

Division 4—Reports of authority about investigations

Application of division
29. Thisdivision appliesto—

(@) the authority for reporting the results of an investigation
conducted by it under division 3; and

(b) thereport of the authority of the results of the investigation.

Authority toreport to Ministers

30.(1) The authority must report the results of an investigation to the
Ministers.

(2) If the investigation relates to a government monopoly business
activity that is a significant business activity, the authority must also report
the results of the investigation to—

(@ thelocal government Minister; and

(b) theresponsible local government for the local government entity
carrying on the activity.

Authority to give copy of report to gover nment agency

31. When reporting the results of an investigation to the Ministers, the
authority must give a copy of the report to the government agency carrying
on the government monopoly business activity.
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Multiplereports

32. For reporting the results of an investigation, the authority may make
more than 1 report.

Contents of report
33.(1) The authority must include in areport—

(a) its recommendations about the pricing practices relating to the
government monopoly business activity; and

(b) itsreasonsfor the recommendations; and

(c) if the Ministers gave a direction to the authority for the
investigation—details of the direction.

(2) The authority may include in a report anything else about the
investigation it considers appropriate.

Public availability of reports
34.(1) A copy of areport must be made available for public inspection—

(a) if the report relates to a government monopoly business activity
that is not a significant business activity—nby the Ministers within
2 days after the Ministersreceive the report; or

(b) if the report relates to a government monopoly business activity
that isasignificant business activity—

(i) by theMinisterswithin 2 days after the Ministers receive the
report; and

(ii) by the local government Minister within 2 days after the
Minister receives the report; and

(i) by the responsible loca government for the local
government entity carrying on the activity within 2 days after
the responsible local government receives the report.

(2) Arrangements made for subsection (1) must include ensuring a copy
of the report is available for public inspection during office hours on
business days at the authority’ s office.
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(8) The authority may publish a report that is available for public
Inspection.

(4) Subsection (1) applies subject to section 35.

Delaying public availability of reports

35.(1) The authority may recommend in a report that, in the specia
circumstances of the case, the report, or a part of the report, not be made
available for public inspection for a stated period.

(2) The authority must give reasons for the recommendation.

(3) Section 34(1) applies to a report, or part of a report, to which a
recommendation relates—

(@) for areport relating to a government monopoly business activity
that is not a significant business activity—as if the Ministers
received the report at the end of the period mentioned in
subsection (1); or

(b) for areport relating to a government monopoly business activity
that isasignificant business activity—asif the Ministers, the local
government Minister and the responsible local government for the
local government entity carrying on the activity received the report
at the end of the period mentioned in subsection (1).

Decision of Ministersabout report

36.(1) Thissection appliesto areport relating to a government monopoly
business activity that is not asignificant business activity.

(2) Within 90 days after the Ministers receive a report, the Ministers
must—

(@ accept (with or without qualification), or regect, the
recommendations about pricing practices contained in it; or

(b) accept (with or without qualification) some of the
recommendations about pricing practicescontainedinit and reject
the other recommendations.

(3) Before making a decision under subsection (2) about a government
monopoly business activity involving the supply of water, the Ministers
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must have regard to water pricing determinations and water supply
determinations.

(4) As soon as practicable after making a decision under subsection (2),
the Ministers must notify the decision and the reasons for the decision by
gazette notice.

Decision of responsible local gover nment about report

36A.(1) This section applies to a report relating to a government
monopoly business activity that isa significant business activity.

(2) Within 90 days after the responsible local government for the local
government entity carrying on the activity receives the report, the
responsible local government must, by resolution—

(@) accept, with or without qualification, or reect, the
recommendations about pricing practices contained in it; or

(b) accept, with or without qualification, some of the
recommendations about pricing practicescontainedinit and reject
the other recommendations.

(3) Before making a decision under subsection (2) about a significant
business activity involving the supply of water, the responsible local
government must have regard to water pricing determinations and water
supply determinations.

(4) As soon as practicable after making a decision under subsection (2),
the responsible local government must—

(@ notify the decision and the reasons for the decision by gazette
notice; and

(b) giveacopy of the decision and the reasons for the decision to—
(i) theMinisters; and
(if) theauthority; and
(iii) thelocal government Minister; and
(iv) theloca government entity carrying on the activity.
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Referral of accepted recommendationsto responsible Minister

37. If the Ministers accept recommendations, they must refer the
recommendations, and any qualifications on which the recommendations
are accepted, to the responsible Minister for the government agency carrying
on the government monopoly business activity.

Register of recommendations and decisionsrelating to gover nment
monopoly business activities involving the supply of water

37A.(1) The authority must keep aregister of—

() theauthority’ s recommendations about pricing practices contained
in reports of the results of investigations about government
monopoly business activities involving the supply of water; and

(b) the Ministers decisions under section 36(2)7 relating to the
recommendations.

(2) The register must include, for each recommendation, details of the
following—

(@) the name of the government agency carrying on the government
monopoly business activity;

(b) the government monopoly business activity;
(c) thereasonsfor the recommendation;

(d) theday thereport, in which the recommendation is made, isto be,
or was, given to the Ministers.

(3) The register must also include, for each decision, details of the
following—

() theday the Ministers made the decision;

(b) the day the Ministers' decision is to be, or was, notified under
section 36(4).

7 Section 36 (Decision of Ministers about report)
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Register of recommendations and decisions relating to gover nment
monopoly business activities that are significant business activities
involving the supply of water

37B.(1) The authority must keep aregister of—

(@

(b)

the authority’ s recommendations about pricing practices contained
in the reports of the results of investigations about government
monopoly business activities that are significant business
activitiesinvolving the supply of water; and

the decisions of the responsible local governments under
section 36A(2) relating to the recommendations.

(2) The register must include, for each recommendation, details of the
following—

@

(b)
(©
(d)

the name of the loca government entity carrying on the
government monopoly business activity;

the government monopoly business activity;
the reasons for the recommendation;

the day the report, in which the recommendation is made, isto be,
or was, given to the responsible local government for the local
government entity.

(3) The register must aso include, for each decision, details of the
following—

@
(b)

the day the responsible local government made the decision;

the day the responsible local government’s decision is to be, or
was, notified under section 36A(4).
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PART 4—COMPETITIVE NEUTRALITY AND
SIGNIFICANT BUSINESSACTIVITIES

Division 1—Preliminary

Principle of competitive neutrality

38. The principle of competitive neutrality is that a government agency
carrying on a significant business activity should not enjoy a competitive
advantage over competitors or potential competitors in a particular market
solely because the agency’s activities are not subject to 1 or more of the
following—

(@ full Commonwealth or State taxes or tax equivalent systems,

(b) debt guarantee fees directed towards offsetting the competitive
advantages of government guarantees;

(c) procedural or regulatory requirements of the Commonwealth, the
State or a local government on conditions equivalent to the
conditions to which a competitor or potential competitor may be
subject, including, for example, requirements about the protection
of the environment and about planning and approval processes.

Significant business activity

39.(1) For this part, a “significant business activity” is a business
activity carried on by a government agency and declared to be a significant
business activity by the Ministers by gazette notice.

(2) In making a declaration, the Ministers may have regard to
government policies about the application of the principle of competitive
neutrality.

Example of policy for subsection (2)—

Government policy statement ‘Competitive Neutrality and Queensland
Government Business Activities (published by the Queendand Government, July
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1996).8

(3) A declaration must identify the activity by reference to the
government agency carrying on the activity.

Timefor doing things

40. If, under this part, anything is required to be done by the authority but
no period within which, or time by which, the thing is to be done is stated,
the thing must be done within a reasonable time.

Reference to noncompliance by gover nment agency

41. In this part, areference to a government agency not complying with
the principle of competitive neutrality in carrying on a significant business
activity is areference to the agency carrying on the activity otherwise than
under the principle.

Division 2—Complaints about competitive neutrality

Groundsfor complaint

42. A person may make a complaint under this division to the authority
against a government agency carrying on a significant business activity on
the ground the agency, in carrying on the activity, does not comply with the
principle of competitive neutrality.

Per sons who may make complaint

43.(1) A complaint may be made to the authority only by a person
who—

(@ is, or may be, adversely affected by the competitive advantage
alleged by the person to be enjoyed by the government agency;
and

8 A copy of the policy may be inspected at the office of the Treasury Department
at 100 George Street, Brishane.
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(b) satisfies acompetition requirement.
(2) A person satisfies a competition requirement if the person—

(8) competes in a particular market with the government agency in
relation to the significant business activity carried on by the
agency; or

(b) seeks to compete in a particular market with the government
agency inrelation to the significant business activity carried on by
the agency but is being hindered from doing so by the competitive
advantage alleged by the person to be enjoyed by the agency.

Making a complaint
44. A complaint must—
(@ beinwriting; and

(b) contain details of the alleged noncompliance by the government
agency with the principle of competitive neutrality; and

(c) include sufficient details to show—

(i) how the complainant is, or may be, adversely affected by the
alleged noncompliance; and

(ii) the complainant and government agency are, or could be, in
competition in the particular market; and

(iii) the complainant has made a genuine, but unsuccessful,
attempt to resolve the subject matter of its complaint with the
government agency.

Further information to support complaint

45.(1) The authority may, by written notice given to a complainant,
reguire the complainant to give the authority further information about the
complaint within the reasonabl e time stated in the notice.

(2) A notice under subsection (1) must relate to information that is
necessary and reasonable to help the authority decide whether or not to
Investigate the complaint.
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Division 3—I nvestigation of complaints

Requirement of authority to investigate
46.(1) The authority must investigate a complaint received by it unless—

(@) theauthority reasonably believes the complainant is not, or could
not be, in competition in a particular market with the government
agency carrying on the significant business activity; or

(b) the authority reasonably believes the complainant is not, or the
complainant is unlikely to be, adversely affected by the
noncompliance by the government agency with the principle of
competitive neutrality aleged in the complaint; or

(c) theauthority reasonably believes the complainant has not shown it
has made a genuine attempt to resolve the subject matter of its
complaint with the government agency carrying on the significant
business activity; or

(d) if the authority has sought further information about the complaint
under section 45—the complainant has failed, without reasonable
excuse, to give the information to the authority within the time
stated in the relevant notice; or

(e) the government agency carrying on the significant business
activity has a current accreditation for the activity granted by the
authority under this part; or

(f) the authority reasonably believes the complaint is frivolous or
vexatious.

(2) In forming a belief for subsection (1)(a), the authority must have
regard to the following—

(@ laws and government policy governing competition in the
particular market;

(b) whether the complainant is supplying, or could supply, the goods
or servicethe subject of the significant business activity carried on
by the government agency, or similar goods or a similar service,
in the particular market;

(c) thestructure of the particular market;
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(d) any other matter it considers appropriate.

(3) If the authority decides not to investigate a complaint, the authority
must, within 14 days after making the decision, give to the complainant a
written notice stating its decision and the reasons for the decision.

(4) Subsection (1) has effect subject to section 47(2).

Effect of complaint on competitive tender process

47.(1) Thissection appliesif the complainant and the government agency
are engaged in a competitive tender process that relates to the significant
business activity the subject of the complaint.

(2) The authority may decide to—

(@) investigate, or continue to investigate, the complaint before the
tender process has been completed; or

(b) defer or suspend investigating the complaint until after the tender
process has been compl eted.

(3) The tender process may be continued and completed despite—
(@ themaking of the complaint; or
(b) the authority making a decision under subsection (2)(a).
(4) The outcome of the tender processis not affected by—
(@) theresultsof the investigation; or

(b) any decision of the Ministers about the results of the investigation.

Notice of investigation

48.(1) Before starting an investigation under this division, the authority
must give reasonable notice of the investigation.

(2) The notice must be given to—

(@) the government agency carrying on the significant business
activity; and

(b) theresponsible Minister for the government agency; and
(c) thecomplainant; and
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(d)

any other person the authority considers appropriate.

(3) The notice must—

(@
(b)

(©)

(d)

state the authority’ s intention to conduct the investigation; and

state the subject matter of the complaint or be accompanied by a
copy of the complaint; and

invite the person to whom the notice is given to make written, or,
if the authority approves, oral, submissions to the authority on the
subject matter within areasonable time stated in the notice; and

state the authority’ s address.

Mattersto be considered by authority for investigation

49.(1) In conducting an investigation under this division, the authority
must have regard to the following matters—

@

(b)
(©
(d)

(€)

(f)

(9)
(h)

(i)

the need to ensure compliance with the principle of competitive
neutrality;

the need for efficient resource alocation;
the need to promote competition;

any government policies or guidelines about the application of the
principle of competitive neutrality;

any directionsabout the application of the principle of competitive
neutrality given to the government agency by the government;

any arrangements between the government and the government
agency about a competitive disadvantage suffered by the agency
because of the government ownership or control of the agency;

any laws about the application of the principle of competitive
neutrality;

any legidation or government policies relating to ecologically
sustainable devel opment;

social welfare and equity considerations including community
service obligations and the availability of goods and services to
CONsSuUMers,
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(j)) any legidation or government policies relating to occupational
health and safety or industria relations;

(K) economic and regional development issues, including
employment and investment growth;

() theinterests of consumers or any class of consumers.
Examples of policies for subsection (1)(d)—

1. Policy framework for commercialisation of government activities as outlined in
‘Commercialisation of government service functions in Queensland’ (published by
the Treasury Department, October 1994).

2. Government policy statement ‘Competitive Neutrality and Queensland
Government Business Activities (published by the Queensland Government, July
1996).9

Example of a law for subsection (1)(g)—

Government Owned Corporations Act 1993 governing the corporatisation of
government entities.

(2) However, in deciding whether the complaint the subject of an
investigation has been substantiated, the authority must not accept that any
competitive advantage enjoyed by the government agency solely because of
the government ownership or control of the agency is justified because of
the existence of a competitive disadvantage suffered by the agency because
of the government ownership or control of the agency.

(3) Subsection (1) does not limit the matters the authority may have
regard to in conducting an investigation.

Proceduresfor investigations
50. Part 610 gppliesto an investigation under this division.

9 A copy of each policy may be inspected at the office of the Treasury Department
at 100 George Street, Brishane.

10 Part 6 (Investigations by authority)
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Division 4—Reports of authority about investigations

Application of division

51. Thisdivision applies to—

@

the authority for reporting the results of an investigation
conducted by it under divison 3; and

(b) thereport of the authority of the results of the investigation.

Authority toreport to Ministers

52. The authority must report the results of an investigation to the
Ministers.

Multiple reports

53. For reporting the results of an investigation, the authority may make
more than 1 report.

Contents of reports

54. The authority must, in areport—

(@

(b)
(©)

(d)

state whether the complaint the subject of the investigation has
been substantiated; and

state its reasons for the decision; and

if the authority decides the complaint has been
substantiated—include its recommendations on how the
government agency’s failure to comply with the principle of
competitive neutrality could be overcome; and

if the authority considers the government agency suffers a
competitive disadvantage because of the government ownership
or control of the agency—

(i) include its comments about the competitive disadvantage
(including comments about the effect of the disadvantage on
the government agency); and
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(it) include its recommendations on how the disadvantage
suffered by the government agency could be overcome.

Public availability of reports

55.(1) Within 2 days after the Ministers receive a report, the Ministers
must ensure a copy of the report is available for public inspection.

(2) Arrangements made for subsection (1) must include ensuring a copy
of the report is available for public inspection during office hours on
business days at the authority’ s office.

(3) The authority may publish a report that is available for public
inspection.
(4) Subsection (1) applies subject to section 56.

Delaying public availability of reports

56.(1) The authority may recommend in a report that, in the specia
circumstances of the case, the report, or a part of the report, not be made
available for public inspection for a stated period.

(2) The authority must give reasons for the recommendation.

(3) Section 55(1) applies to a report, or part of a report, to which a
recommendation relates asif the Ministers received the report at the end of
the period mentioned in subsection (1).

Decision of Ministersabout report

57.(1) Within 90 days after the Ministers receive a report, the Ministers
must—

(@) accept or reject the authority’ s decision on whether the complaint
the subject of the investigation has been substantiated; and

(b) if the authority decides a complant has been
substantiated—accept (with or without qualification), or reject,
any recommendation of the authority contained in the report on
how the government agency’ sfailureto comply with the principle
of competitive neutraity could be overcome.
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(2) However, the Ministers may act under subsection (1) only in
consultation with the responsible Minister.

(3) The Ministers must give a written notice (a “Ministers decision
notice”) to the authority setting out their decision under subsection (1) and
the reasons for the decision.

Copy of Ministers decision noticeto be given to certain entities

58. The authority must give a copy of a Ministers decision notice
received by it to the complainant and government agency.

Public availability of Ministers decision notice

59.(1) Within 2 days after the authority receives a Ministers' decision
notice, the authority must ensure a copy of the notice is available for public
Inspection.

(2) Arrangements made for subsection (1) must include ensuring a copy
of the notice is gazetted, and is otherwise available for public inspection
during office hours on business days at the authority’ s office.

Division 5—Accreditation

Pur pose of accreditation

60. The purpose of accreditation under this Act is to remove doubt for a
government agency carrying on asignificant business activity about whether
it carries on the activity in accordance with the principle of competitive
neutraity.11

Application for accreditation

61.(1) A government agency carrying on a significant business activity

11 Under section 46(1)(e) the authority must investigate a complaint unless the
agency carrying on the significant business activity has been granted a current
accreditation.
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may apply to the authority for an accreditation for the agency for the activity.
(2) An application must be made in the form approved by the authority.

Decision on application

63.(1) The authority must consider an application for accreditation
received by it and either grant, or refuse to grant, the accreditation.

(2) In considering an application, the authority must have regard to the
principle of competitive neutrality and—

(a) if the authority is satisfied the applicant carries on the significant
business activity in accordance with the principle—the authority
must grant the accreditation; or

(b) if the authority is not satisfied the applicant carries on the
significant business activity in accordance with the principle—the
authority must refuse to grant the accreditation.

(3) Also, the authority may refuse to grant the accreditation if—

(&) theauthority has sought further information about the application
under section 62; and

(b) the applicant has failed, without reasonable excuse, to give the
information to the authority within the time stated in the relevant
notice.

Conditions on grant of accreditation

64.(1) If the authority decides to grant an accreditation, the grant is
subject to the following conditions—

(8) acondition that the government agency must continue to comply
with the principle of competitive neutrality;

(b) acondition that the government agency must inform the authority
of any change in the agency’s structure or operations that may
affect the agency’s continued compliance with the principle of
competitive neutrality.

(2) The authority may impose any other conditions it considers are
necessary and reasonable for ensuring compliance with the accreditation.
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(3) Without limiting subsection (2), a condition may relate to
requirements of the government agency to give relevant information to the
authority that is necessary and reasonable to enable the authority to decide
whether it is appropriate to maintain the accreditation.

(4) For a condition mentioned in subsection (3), the information may be
required to be given to the authority either—

(@ from timeto time, at reasonable intervals; or
(b) at stated reasonable times.

Notice of decision

65.(1) If the authority decidesto grant an accreditation, the authority must
give the applicant awritten notice stating—

(@) thedecision; and
(b) the period of accreditation (not longer than 2 years); and
(c) theconditions of the accreditation; and

(d) for a condition imposed by the authority—the reasons for the
condition.

(2) If the authority decides not to grant the accreditation, the authority
must give the applicant a written notice stating the decision and the reasons
for the decision.

Publication of decision

66. If the authority decides to grant an accreditation, the authority must
publish in the gazette—

(@) anotice of the grant; and
(b) anoctice containing alist of al current accreditations.

Period of effect of accreditation

67.(1) An accreditation remainsin force until the end of the period stated
in the authority’s accreditation notice, unless it is sooner surrendered or
cancelled.
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(2) In this section—

“authority’s accreditation notice” means a notice given to an applicant for
an accreditation by the authority advising the applicant of the grant of
the accreditation.

Surrender of accreditation

68.(1) A government agency that has been granted an accreditation may
surrender the accreditation by written notice given to the authority.

(2) The surrender takes effect—
(@) theday the noticeis given to the authority; or
(b) if alater day of effect is stated in the notice—the later day.

Cancellation of accreditation

69.(1) An accreditation may be cancelled on the ground the government
agency concerned has contravened a condition of the accreditation.

(2) If the authority believes the ground exists to cancel an accreditation,
the authority must give the government agency a written notice that—

(@) satesthe authority proposesto cancel the accreditation; and
(b) statesthe grounds for the proposed action; and

(c) outlines the facts and circumstances forming the basis for the
grounds; and

(d) invitesthe agency to show within the show cause period why the
proposed action should not be taken.

(3) If, after considering all written representations made within the show
cause period, the authority still believes the ground exists to cancel the
accreditation, the authority may cancel the accreditation.

(4) The authority must give the government agency a written notice
stating its decision and the reasons for the decision.

(5) The decision takes effect—
() theday the noticeis given to the government agency; or
(b) if alater day of effect is stated in the notice—the later day.
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(6) In this section—

“show cause period”, for a notice given to a government agency under
subsection (2), means the period ending not less than 14 days, and not
more than 21 days, after the notice is given to the agency.

Division 6—Investigations about accreditation

Power of authority to conduct investigation

69A.(1) For deciding whether to grant, or refuse to grant, accreditation
for a government agency by which an application has been made, the
authority may conduct an investigation about the agency.

(2) The authority may conduct the investigation whether the application
was made before or after this section commences.

Notice of investigation

69B.(1) Before starting an investigation under this division, the authority
must give reasonable notice of the investigation to—

(8 the government agency; and
(b) theresponsible Minister for the government agency; and
(c) any other person the authority considers appropriate.
(2) The notice must—
() satethe authority’sintention to conduct the investigation; and
(b) state the subject matter of the investigation; and

(c) invite the person to whom the notice is given to make written, or,
if the authority approves, oral, submissionsto the authority within
areasonable time stated in the notice; and

(d) statethe authority’s address.

Mattersto be considered by authority for investigation
69C.(1) In conducting an investigation under this division, the authority
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must consider the following matters—

(@

(b)
(©
(d)

(€)

(f)

(9)

(h)
(i)

()

(k)

U]

the need to ensure compliance with the principle of competitive
neutrality;

the need for efficient resource allocation;
the need to promote competition,

any government policies or guidelines about the application of the
principle of competitive neutrality;

any directionsabout the application of the principle of competitive
neutrality given to the government agency by the government;

any arrangements between the government and the government
agency about a competitive disadvantage suffered by the agency
because of the government ownership or control of the agency;

any laws about the application of the principle of competitive
neutrality;

any legidation or government policies concerning ecologically
sustainable devel opment;

social welfare and equity considerations including community
service obligations and the availability of goods and services to
consumers,

any legislation or government policies concerning occupational
health and safety or industria relations;

economic and regional development issues, including
employment and investment growth;

the interests of consumers or any class of consumers.

(2) However, in deciding whether to grant an accreditation for the
government agency, the authority must not accept that any competitive
advantage enjoyed by the agency solely because of the government
ownership or control of the agency isjustified because of the existence of a
competitive disadvantage suffered by the agency because of the government
ownership or control of the agency.

(3) Subsection (1) does not limit the matters the authority may consider
In conducting an investigation.
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Proceduresfor investigations
69D. Part 612 gpplies to an investigation under thisdivision.

PART 5—ACCESSTO SERVICES

Division 1—Interpretation

M eaning of “facility”
70.(2) “ Facility” includes—
(a) rail transport infrastructure; and
(b) port infrastructure; and
(c) dectricity transmission and distribution infrastructure; and

(d) water and sewerage infrastructure, including treatment and
distribution infrastructure.

(2) However, “facility” does not include—

(@ a pipeline in relation to which a pipeline licence under the
Petroleum Act 1923isin force; or

(b) another facility (whether or not of a type mentioned in
subsection (1)) prescribed under aregulation asafacility to which
this part does not apply.

Meaning of “market”
71.(1) A “market” isamarket in Australia or aforeign country.

(2) If “market” is used in relation to goods or services, it includes a
market for—

() thegoods or services; and

12 Part 6 (Investigations by authority)
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(b) other goods or services that are able to be substituted for, or are
otherwise competitive with, the goods or services mentioned in

paragraph (a).

M eaning of “service”

72.(1) “Service’ isaservice provided, or to be provided, by means of a
facility and includes, for example—

(@) the use of a facility (including, for example, a road or railway
line); and

(b) thetransporting of people; and
(c) thehandling or transporting of goods or other things; and
(d) acommunications service or similar service.

(2) However, “ service” does not include—

(@) thesupply of goods (except to the extent the supply isan integral,
but subsidiary, part of the service); or

(b) theuse of intellectual property or a production process (except to
the extent the use is an integral, but subsidiary, part of the
service); or

(c) aservicedeclared under aregulation to be a service to which this
part does not apply.

(3) Subsections (1) and (2) apply only for this part.

Referencesto facilities

73. Inthispart, areferenceto afacility in association with areferenceto a
service or part of aserviceisareferenceto thefacility used, or to be used, to
provide the service or part of the service.

Application of part to partnershipsand joint ventures

74.(1) This section applies if an access provider of a service is a
partnership or joint venture consisting of 2 or more entities (the
“participants’).
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(2) If this part requires or permits something to be done by an access
provider, the thing may be done by 1 or more of the participants for the
access provider.

(3) If a provision of this part refers to an access provider bearing any
costs, the provision applies as if the provision referred to any of the
participants bearing any costs.

(4) If a provision of this part refers to an access provider doing
something, the provision applies asif the provision referred to 1 or more of
the participants doing the thing for the access provider.

(5) Subsection (6) appliesif—

(@) a provison of this part requires an access provider to do
something, or prohibits an access provider from doing
something; and

(b) acontravention of the provision is an offence.

(6) The provision mentioned in subsection (5) applies asif areferenceto
the access provider were a reference to any person responsible for the day-
to-day management and control of the access provider.

(7) Subsection (8) appliesif—

(@ a provision of this part requires an access provider to do
something, or prohibits an access provider from doing
something; and

(b) acontravention of the provision is not an offence.

(8) The provision mentioned in subsection (7) applies asif areferenceto
the access provider were a reference to each participant and to any other
person responsible for the day-to-day management and control of the access
provider.

Application of Act to authority for purposes of giving notices

75.(1) If this part requires or permits a notice to be given to the owner of
afacility or service by the authority and there is more than 1 owner of the
facility or service, the notice may be given to—

(@) if there is a nominated owner for the facility or service—the
nominated owner; or
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(b) if the authority has requested notification of a nominated owner
for the facility or service but there is no nominated owner—any
1 of the owners.

(2) An owner is the nominated owner, for afacility or service for which
there is more than 1 owner, only if a written notice has been given to the
authority in relation to the owner (the “ nominee”) and the notice contains—

(@) thenominee’ s name and address for receiving notices; and

(b) a signed statement by the other owners that the nominee is
authorised by them to receive notices under this part for all the
owners; and

(c) a signed statement by the nominee agreeing to be the owner
authorised to receive notices under this Act for all the owners.

(3) For subsection (1)(b), the authority may request notification of a
nominated owner, for a facility or service for which there is more than
1 owner, by giving a notice to each owner whose name and address is
known to the authority asking that a written notice be given to the authority
containing—

(@ thename, and address for receiving notices, of 1 owner (also the
“nominee”); and

(b) a signed statement by the other owners that the nominee is
authorised by them to receive notices under this Act for al the
owners; and

(c) a signed statement by the nominee agreeing to be the owner
authorised to receive notices under this Act for all the owners.

Division 2—Ministerial declarations

Subdivision 1—Criteria for declaration recommendations and
Ministerial declarations

Accesscriteria

76.(1) This section sets out the matters (the “accesscriteria’) about
which—
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@
(b)

the authority is required to be satisfied for recommending that a
candidate service be declared by the Ministers; and

the Ministers are required to be satisfied for declaring a candidate
service.

(2) The access criteriaare as follows—

(@

(b)
(©

(d)

that access (or increased access) to the service would promote
competition in at least 1 market (whether or not in Australia),
other than the market for the service;

that it would be uneconomical to duplicate the facility for the
service,
that access (or increased access) to the service can be provided
safely;

that access (or increased access) to the service would not be
contrary to the public interest.

(3) In considering the access criterion mentioned in subsection (2)(d), the
authority and the Ministers must have regard to the following matters—

(@

(b)

(©

(d)

(e)
()
(9)

legidation and government policies relating to ecologically
sustainable devel opment;

social welfare and equity considerations including community
service obligations and the availability of goods and services to
consumers,

legislation and government policiesrelating to occupational health
and safety and industria relations;

economic and regional development issues, including
employment and investment growth;

the interests of consumers or any class of consumers;
the need to promote competition;
the efficient allocation of resources.
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Subdivision 2—Recommendation by authority for declaration

Requests about declarations

77.(1) A person may ask the authority to recommend that a particular
candidate service be declared by the Ministers.

(2) The Ministers may ask the authority to consider whether a particular
candidate service should be declared by the Ministers.

(3) A request must be in the form approved by the authority.

(4) At any time before the authority makes a recommendation about a
request, the applicant may—

(@) withdraw the request; or
(b) with the written agreement of the authority—amend the request.

Notice of request

78.(1) This section appliesif the applicant for a request is not the owner
of the service.

(2) The authority must—

(@ immediately tell the owner of the service that the authority has
received the request; and

(b) if the request is later withdrawn or amended by the
applicant—immediately tell the owner of the withdrawal, or
Immediately give details of the amendment to the owner.

Making recommendation

79.(1) After receiving a request, the authority must recommend to the
Ministers that—

() theservice be declared; or
(b) part of the service, that isitself a service, be declared; or
(c) theservice not be declared.

(2) Before making the recommendation, the authority may consult with
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any person it considers appropriate.
(3) The authority must—

(@ make the recommendation within a reasonable time after
receiving the request; and

(b) publish the recommendation and the reasons for the
recommendation in the way the authority considers appropriate.

(4) If the authority makes a recommendation that a candidate service, or
part of a candidate service, be declared, the authority also must recommend
the period for which the declaration should operate.

(5) Unlessthe request is made by the Ministers, the authority must give a
copy of the request to the Ministers with the recommendation.

(6) If the applicant for the request is not the owner of the service, the
authority must give the owner’s name and address to the Ministers with the
recommendation.

Factor s affecting making of recommendation

80.(1) The authority must recommend that a candidate service be
declared by the Ministersif the authority is satisfied about al of the access
criteriafor the service.

(2) The authority must recommend that a candidate service not be
declared by the Ministers if the authority is not satisfied about all of the
access criteriafor the service.

(3) Despite subsection (1), the authority may recommend that a candidate
service not be declared by the Ministersif the authority—

(&) is not satisfied that access (or increased access) to the service
would be likely to have a substantial effect on a market; or

(b) considersthe request was not made in good faith or isfrivolous.
(4) Subsection (3)(b) does not apply to arequest made by the Ministers.

(5) Despite subsections (1) and (2), the authority may recommend that
part of a candidate service be declared by the Ministers if the authority is
satisfied about all of the access criteriafor the part of the service.
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Subdivision 3—I nvestigations about candidate services

Power of authority to conduct investigation

81. For making a recommendation under subdivision 2, the authority
may conduct an investigation about the candidate service.

Notice of investigation

82.(1) Before starting an investigation under this subdivision, the
authority must give reasonable notice of the investigation to—

(@) theowner of the service; and
(b) any other person the authority considers appropriate.
(2) The notice must—
() satethe authority’sintention to conduct the investigation; and
(b) state the name of the owner of the service; and
(c) doatethe subject matter of the investigation; and

(d) invite the person to whom the notice is given to make written
submissions to the authority on the subject matter within a
reasonabl e time stated in the notice; and

(e) statethe authority’s address.

Proceduresfor investigation
83. Part 613 appliesto an investigation under this subdivision.

Subdivision 4—Declaration by Ministers

Making declaration

84.(1) On receiving a declaration recommendation, the Ministers must do
1 of the following—

13 Part 6 (Investigations by authority)
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(@) declarethe service;
(b) declare part of the service, that isitself aservice;
(c) decide not to declare the service.

(2) If the service is provided by means of a facility owned by a local
government entity, the Ministers must consult with the local government
entity, and the responsible local government for the entity, before doing
anything under subsection (1).

(3) For consulting under subsection (2), the Ministers must—

(@ notify the local government entity and the responsible local
government of the Ministers intention to make a declaration
about the service; and

(b) give the loca government entity and the responsible local
government 90 days to make submissions to the Ministers about
the intended declaration.

(4) If the Ministers declare the service, or part of the service, the
declaration must state the expiry date of the declaration.

Notice of decision
85.(1) The Ministers must publish in the gazette—

(@) notice of the decision to declare the service in whole or part or not
to declare the service; and

(b) thereasonsfor the decision.

(2) Also, as soon as practicable after making the decision, the Ministers
must—

(8 unless the request about the declaration of the service was made
by the Ministers—give the designated material for the decision to
the applicant; and

(b) if the applicant for the request about the declaration of the service
is not the owner of the service—give the designated material for
the decision to the owner of the service; and

(c) giveto the authority a written notice stating the decision and the
reasons for the decision.
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(3) If the Ministers do not publish as required under subsection (1)
within 90 days after the relevant day, they are taken, at the end of the 90 day
period—

() tohave decided not to declare the service; and
(b) to have published notice of the decision.
(4) In this section—

“designated material”, for a decision of the Ministers to declare, or not to
declare, aservice, means—

() acopy of the declaration recommendation; and
(b) a written notice stating the decision and the reasons for the
decision.
“relevant day” means—
(@) for a service provided by means of a facility owned by a local
government entity—the day after the 90 day period given, under

section 84(3)(b), to the local government entity to make
submissions; or

(b) otherwise—the day the Ministers receive the declaration
recommendation.

Factor s affecting making of declaration

86.(1) The Ministers must declare a candidate serviceif they are satisfied
about al of the access criteriafor the service.

(2) The Ministers must decide not to declare a candidate service if they
are not satisfied about all of the access criteriafor the service.

(3) Despite subsection (1), the Ministers may decide not to declare a
candidate serviceif they are not satisfied that access (or increased access) to
the service would be likely to have a substantial effect on a market.

(4) Despite subsections (1) and (2), the Ministers may declare part of a
candidate service if they are satisfied about all of the access criteriafor the
part of the service.
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Duration of declaration
87.(1) A Ministerial declaration starts to operate on—

() theday notice of the decision to declarethe serviceispublished in
the gazette; or

(b) if alater day of operation is stated in the notice—the later day.

(2) A Ministerial declaration continues in operation until its expiry date,
unlessit is earlier revoked.

Subdivision 5—Revocation of declaration

Recommendation to revoke

88.(1) The authority may recommend to the Ministers that a Ministerial
declaration be revoked.

(2) The authority may recommend revocation of aMinisterial declaration
only if it is satisfied that, at the time of the recommendation, section 86
would prevent the Ministers from declaring the relevant service.

Power of authority to conduct investigation

89. For making a revocation recommendation, the authority may conduct
an investigation about the declared service.

Notice of investigation

90.(1) Before starting an investigation under this subdivision, the
authority must give reasonable notice of the investigation to—

(@) theowner of the service; and
(b) any other person the authority considers appropriate.
(2) The notice must—
() satethe authority’sintention to conduct the investigation; and
(b) satethe subject matter of the investigation; and
(c) invite the person to whom the notice is given to make written
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submissions to the authority on the subject matter within a
reasonabl e time stated in the notice; and

(d) statethe authority’s address.

Proceduresfor investigation
91. Part 614 gpplies to an investigation under this subdivision.

Revocation

92.(1) On receiving a revocation recommendation, the Ministers must
either revoke the Ministerial declaration or decide not to revoke the
declaration.

(2) The Ministers may revoke a Ministerial declaration—
(@) only after receiving arevocation recommendation; and

(b) only if they are satisfied that, at the time of the revocation,
section 8615 would prevent the Ministers from declaring the
relevant service.

Notice of decision
93.(1) The Ministers must publish in the gazette—

(@) notice of a decision to revoke, or not to revoke, a Ministerial
declaration; and

(b) thereasonsfor the decision.

(2) Also, as soon as practicable after making the decision, the Ministers
must give a written notice stating the decision and the reasons for the
decision to—

(@) theowner of the service; and
(b) theauthority.

14 Part 6 (Investigations by authority)
15 Section 86 (Factors affecting making of declaration)
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When revocation takes effect

94. A decision of the Ministers to revoke a Ministerial declaration takes
effect on—

(@) theday notice of the decision is published in the gazette; or
(b) if alater day of effect is stated in the notice—the later day.

Subdivision 6—0Other Matters

Effect of expiry or revocation of declaration
95. The expiry or revocation of aMinisterial declaration does not affect—

(@) the mediation or arbitration of an access dispute for which an
access dispute notice was given before the expiry or revocation; or

(b) the operation or enforcement of an access determination made in
the arbitration of an access dispute for which an access dispute
notice was given before the expiry or revocation; or

(c) the operation of an access agreement, or a right acquired, or
liability incurred, under an access agreement, that was entered into
before the expiry or revocation.

Register of declarations

96.(1) The authority must keep a register of Ministerial declarationsin
operation.

(2) Theregister must include, for each Ministerial declaration, detailsthe
authority considers appropriate.

Division 3—Regulation based declarations

Declar ation of service
97.(1) A regulation may declare aservice for thisAct.

(2) A service may be declared under subsection (1) only if the serviceisa
service for which the facility used, or to be used, to provide the serviceisa



s98 69 s99
Queensland Competition Authority Act 1997

public or new private facility.
(3) In this section—
“new private facility” means aprivate facility that—

(@ first becomes operational after the commencement of the
regulation so far as the regulation applies to the service to be
provided by the facility; or

(b) previously was apublic facility and became a private facility after
the commencement of the regulation so far as the regulation
appliesto the service to be provided by the facility.

Effect of ending of operation of declaration

98. The ending of the operation of aregulation based declaration does not
affect—

(&) the arbitration of an access dispute for which an access dispute
notice was given before the operation of the declaration ended; or

(b) the operation or enforcement of an access determination made in
the arbitration of an access dispute for which an access dispute
notice was given before the operation of the declaration ended; or

(c) the operation of an access agreement, or a right acquired, or
liability incurred, under an access agreement, that wasentered into
before the operation of the declaration ended.

Division 4—Access agreements for declared services

Subdivision 1—Negotiations for access agreements

Obligation of access provider to negotiate

99. An access provider of a declared service must, if required by an

access seeker, negotiate with the access seeker for making an access
agreement relating to the service.
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Obligations of partiesto negotiations

100. The access provider and access seeker must negotiate in good faith
for reaching an access agreement.

Obligation of access provider to satisfy access seeker’srequirements

101.(2) In negotiations between an access provider and access seeker for
an access agreement, the access provider must make all reasonable efforts to
try to satisfy the reasonabl e requirements of the access seeker.

(2) Without limiting subsection (1), and subject to any relevant access
code or approved access undertaking, the access provider must give the
access seeker the following—

(a) information about the price at which the access provider provides
the service, including the way in which the priceis calcul ated;

(b) information about the costs of providing the service, including the
capital, operation and maintenance costs,

(c) information about the value of the access provider's assets,
including the way in which the valueis calcul ated;

(d) an estimate of the spare capacity of the service, including the way
in which the spare capacity is ca culated;

(e) adiagram or map of the facility used to provide the service;
(f) information about the operation of the facility;
(g) information about the safety system for the facility;

(h) if the authority makes a determination in an arbitration about
access to the service under division 5, subdivision 3—information
about the determination.

(3) Despite subsection (2), if the authority reasonably considers the
disclosure of information under subsection (2) may be likely to damage the

commercial activities of the access provider, an access seeker or an access
user, the authority may—

(@ dlow the information to be categorised or aggregated so the
disclosureis not unduly damaging; or

(b) authorise the access provider not to give the access seeker 1 or
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more of the matters mentioned in subsection (2).

(4) Despite subsection (2), the authority may alow the matters
mentioned in subsection (2)(a) to (c) to be given in the form of areference
tariff.

(5) The access provider or access seeker may ask the authority for advice
or directions about a matter mentioned in this section.

(6) The access provider and the access seeker must not, without the
consent of the giver of the information, disclose to another person
information given under this section.

(7) In this section—

“referencetariff”, for aservice, meansaprice, or formulafor calculating a
price, that has been approved by the authority to set the basis for
negotiation of the price for access to the service under an access
agreement.

Subdivision 2—Rights and obligations of parties to access agreements

Terms of access under separ ate agreements

102. In entering into separate access agreements in relation to the same
declared service, an access provider is not required to provide access on the
same terms under each agreement.

Requirement to produce access agr eement

103.(1) This section applies to an access agreement only if itismadein
writing.

(2) The authority may, by written notice given to an access provider who
isaparty to an access agreement, require the access provider to give a copy
of the agreement to the authority within the time (not less than 14 days)
stated in the notice.

(3) The access provider must comply with the requirement within the
time stated in the notice, unless the access provider has a reasonable excuse.
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Maximum penalty for subsection (3)—500 penalty units or 6 months
imprisonment.

Preventing or hindering access

104.(1) An access provider or user of a declared service, or a related
body corporate of the access provider or user, must not engage in conduct
for the purpose of preventing or hindering a user’s access to the declared
service under an access agreement. 16

(2) An access provider who isthe owner or operator of adeclared service
engages in conduct for preventing or hindering a user’'s access to the
declared service if, having regard to the relevant criterion, the access
provider provides, or proposes to provide, access to the declared service to
itself, or arelated body corporate of the access provider, on morefavourable
terms than the terms on which the access provider provides, or proposes to
provide, access to the declared service to a competitor of the access
provider.

(3) For subsection (2), the relevant criterion is the terms, taken as a
whole, on which the access provider provides, or proposes to provide,
access to the declared service to itself and the competitor having regard, in
particular, to—

(@) the fees, tariffs or other payments to be made for access to the
declared service by the access provider and the competitor; and

(b) the nature and quality of the declared service provided, or
proposed to be provided, to the access provider and competitor.

(4) An access provider or user of a declared service, or a related body
corporate of the access provider or user, may be taken to have engaged in
conduct for preventing or hindering a user’ s access to a service even though,
after al the evidence has been considered, the existence of the purpose is
ascertainable only by inference from the conduct of the access provider, user
or related body corporate or other relevant circumstances.

(5) Subsections (2) and (4) do not limit the ways in which the purpose of

16 Provision for enforcing compliance with section 104(1) is made in division 8
(Enforcement for pt 5), particularly section 153 (Orders to enforce prohibition on
hindering access).
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an access provider or user, or arelated body corporate of an access provider
or user, may be established for subsection (1).

(6) An access provider or user of a declared service, or a related body
corporate of the access provider or user, does not contravene subsection (1)
if the conduct of the access provider, user or related body corporate is
congtituted by—

(@ anact donein accordance with an access code or approved access
undertaking for the declared service; or

(b) areasonable act done in, and for, an emergency (including an
emergency that involves, or may involve, injury to persons or
damage to property).

(7) Subsection (2) applies despite section 102.17
(8) In this section—

“competitor”, of an access provider of a declared service, means a person
who has, or seeks to have, access to the declared service to compete in
a market with the access provider, or a related body corporate of the
access provider.

Requirement to give infor mation about access

105.(1) The authority may take action under this section to find out
whether an access provider who is an owner or operator of a declared
service is complying with section 104(1) in relation to the declared service.

(2) The authority may, by written notice given to the access provider,
require the access provider to give the authority, within the time (not less
than 14 days) stated in the notice, stated information about the arrangements
under which the access provider provides, or proposes to provide, access to
the serviceto itself or arelated body corporate of the access provider.

(3) The access provider must comply with the requirement within the
time stated in the notice, unless the access provider has a reasonable excuse.

Maximum penalty—500 penalty units or 6 months imprisonment.
(4) An access provider is not required to comply with a requirement to

17 Section 102 (Terms of access under separate agreements)
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give information if the access provider claims on the ground of self
incrimination a privilege the access provider would be entitled to claim
against giving the information were the access provider a witness in a
prosecution for an offence in the Supreme Court.

(5) The authority or access provider may apply to the Supreme Court for
adetermination of the validity of aclaim of privilege.

Transfer of rights under access agreement

106.(1) A user of a declared service under an access agreement may
transfer al or part of the user’ sinterest in the agreement under this section.

(2) A transfer must be made by written notice given to the access
provider providing the service to the user.

(3) The notice must state—
(@ theinterest being transferred; and
(b) the name and address of the transferee; and
(c) thedate of thetransfer.

(4) The date of transfer stated in the notice must not be earlier than the
day on which the noticeis given.

(5) Even if a user effects a transfer under this section, the user’s
obligations under the access agreement continue, unless the transferee and
other partiesto the access agreement otherwise agree.

(6) Subsection (1) has effect subject to—
() an access code for the declared service; and
(b) an approved access undertaking for the declared service; and

(c) if the access agreement has been approved by the authority under
subdivision 3—the terms of the access agreement.

Subdivision 3—Approval of certain access agreements

Application of subdivision

107. This subdivision applies to an access agreement only if the
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agreement affects the right of a user of a declared service under the
agreement to transfer al or part of the user’ sinterest in the agreement.

Application for approval

108.(1) The partiesto an access agreement may apply to the authority for
approval of the agreement.

(2) An application must be made in the form approved by the authority.

Decision on application

109.(1) The authority must consider an application for approval of an
access agreement received by it and either approve, or refuse to approve, the
agreement.

(2) In deciding whether to give the approval, the authority must have
regard to—

(@) the public interest, including the public interest in having
competition in markets (whether or not in Australia); and

(b) theinterests of the access provider; and

(c) theinterests of persons who have, or may acquire, rights to use
the declared service to which the agreement relates, including
whether adequate provision has been made for compensation if
the persons’ rights are adversely affected.

Notice of decision

110.(2) If the authority decides to approve an access agreement, the
authority must immediately give written notice of the decision to each of the
parties to the agreement.

(2) If the authority decides not to approve an access agreement, the
authority must immediately give to each of the parties to the agreement a
written notice stating the decision and the reasons for the decision.



s111 76 s113
Queensland Competition Authority Act 1997

Division 5—Access disputes about declared services

Subdivision 1—Preliminary

Application of arbitration proceduresto access disputes

111.(1) Subdivision 318 appliesin relation to the arbitration of a dispute
about accessto aservice only if anotice of the dispute has been given to the
authority by an access provider or access seeker under section 112.

(2) However, an access provider or access seeker may give a notice
under section 112 about a dispute only if the access provider and access
seeker have not agreed to deal with the dispute otherwise than by arbitration
under this Act.

Subdivision 2—Notices about access disputes

Giving dispute notice
112.(1) This section appliesif—

(@) anaccess provider and access seeker cannot agree on an aspect of
access to adeclared service; and

(b) there is no access agreement between the access provider and
access seeker relating to the service.

(2) Either the access provider or access seeker may notify the authority
that an access dispute exists.

(3) For subsection (1), there is no access agreement between an access
provider and access seeker relating to a declared service if the aspect about
access to the service about which the access provider and access seeker
cannot agree isincreased access to the service.

Requirements about access dispute notice
113.(1) A notice given under section 112(2) (an “access dispute

18 Subdivision 3 (Arbitration of access disputes and making of determinations)
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notice”) must be in writing.
(2) An access dispute notice must—
(a) statethe name and address of the access provider or access seeker
giving the notice; and
(b) state the name and address of the other party involved in the
access dispute; and

(c) state whether the dispute is to be dealt with by mediation or
arbitration; and

(d) state the steps the party giving the notice has taken, or tried to
take, to satisfy its obligations about carrying out negotiations for
an access agreement in good faith19 including, if the dispute isto
be dealt with by arbitration, whether or not an attempt has been
made to resolve the dispute by mediation under subdivision 2A.

Notice by authority of access dispute

114. On receiving an access dispute notice, the authority must give
written notice of the access dispute—

(@) if thedispute notice was given by an access seeker—to the access
provider stated in the notice as being the access provider involved
in the access dispute with the access seeker; and

(b) if the dispute notice was given by an access provider—to the
access seeker stated in the notice as being the access seeker
involved in the access dispute with the access provider; and

(c) to any other person the authority considers is appropriate to
become a party to the arbitration of the access dispute.

Withdrawal of access dispute notice

115.(1) An access dispute notice may be withdrawn only under this
section.

(2) An access provider or access seeker may withdraw an access dispute

19 See section 100 (Obligations of parties to negotiations).
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notice—

(@) if thedisputeisto be dealt with by mediation—at any time before
amediated resolution of the dispute is achieved; or

(b) if thedisputeisto be dealt with by arbitration—at any time before
the authority makes its determination.

(3) However, the access provider may withdraw the access dispute notice
only with the written agreement of the access seeker.

(4) Subsection (2) applies whether the access dispute notice was given by
the access provider or access seeker.

(5) If an access dispute notice is withdrawn, the notice is taken, for this
part, never to have been given.

Authority may refer access dispute to mediation
115A.(1) This section appliesif—
(@) theauthority has received an access dispute notice stating—
(i) thedisputeisto be dealt with by arbitration; and
(ii) there has been no attempt to resolve the dispute by
mediation; and

(b) theauthority considersamediated resolution of the dispute can be
achieved.

(2) The authority must give the following persons a written notice asking
them to attend a conference to attempt to resolve the dispute by mediation (a
“mediation conference” )—

(@) the access seeker stated in the access dispute notice as being the
access seeker involved in the access dispute with the access
provider;

(b) theaccess provider stated in the access dispute notice as being the
access provider involved in the access dispute with the access
Seeker.
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Subdivision 2A—Mediation of access disputes

Partiesto mediation of access disputes

115B.(1) If section 115A applies, the parties to the mediation of an
access dispute are the persons to whom a notice under the section is given
by the authority.

(2) If section 115A does not apply, the parties to the mediation of an
access dispute are—

(@) theaccess provider or access seeker who gives the access dispute
notice for the access dispute; and

(b) if the access dispute notice is given by an access provider—the
access seeker stated in the notice as being the access seeker
involved in the access dispute with the access provider; and

(c) if the access dispute notice is given by an access seeker—the
access provider stated in the notice as being the access provider
involved in the access dispute with the access seeker.

Other personsmay take part in mediation conference

115C.(1) A mediator may allow a person who applies to take part in a
mediation conference to take part in the conference if—

(@) the mediator is satisfied the person has a sufficient interest in the
resolution of the access dispute; and

(b) the partiesto the mediation consent.

(2) However, the person does not become a party to the dispute.

Conduct of mediation under subdiv 2A
115D. Part 6A20 applies to a mediation under this subdivision.

20 Part 6A (Conduct of mediation)
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Mediation agreements

115E.(1) This section appliesif the parties to the mediation of an access
dispute reach an agreement on the resolution (a“ mediated resolution”) of
the dispute.

(2) The agreement must be put into writing and signed by or for the
parties (the “ mediation agreement”).

(3) The mediator must give a copy of the mediation agreement to the
authority as soon as practicable after it issigned.

Refer ence of access dispute—by mediator
115F.(1) This section appliesif—
(8 any of thefollowing apply—

(i) the mediator considers the parties to a mediation can not
reach a mediated resolution of the access dispute the subject
of the mediation;

(i) a party to the mediation does not attend the mediation
conference for the mediation;

(iii) the access dispute is not resolved within 4 months after the
access dispute notice for the dispute was given to the
authority; and

(b) the access dispute notice has not been withdrawn.

(2) The mediator must, by written notice given to the authority, refer the
dispute to the authority for arbitration.

Refer ence of access dispute—by party

115G. A party to the mediation of an access dispute may, by a further
access dispute notice, refer the dispute to the authority for arbitration if—

(@) asigned mediation agreement exists for the dispute; and

(b) theparty claimsthat another party to the mediation agreement has
not complied with the agreement within the time stated for it or, if
no timeis stated, within 90 days after the agreement is signed.
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Subdivision 3—Arbitration of access disputes and making of access
determinations

Partiesto arbitration of access disputes

116.(2) If the access dispute notice for an access dispute states the dispute
Isto be dealt with by arbitration, the parties to the arbitration of the dispute
are—

() theaccess provider or access seeker who gives the access dispute
notice for the access dispute; and

(b) if the access dispute notice is given by an access provider—the
access seeker stated in the notice as being the access seeker
involved in the access dispute with the access provider; and

(c) if the access dispute notice is given by an access seeker—the
access provider stated in the notice as being the access provider
involved in the access dispute with the access seeker; and

(d) any other person who applies to the authority in writing to be
made a party and is accepted by the authority as having a
sufficient interest.

(2) If an access dispute is referred to the authority for arbitration by a
mediator under section 115F, the parties to the arbitration of the dispute
are—

(&) the partiesto the mediation to which the dispute relates; and

(b) any other person who applies to the authority in writing to be
made a party and is accepted by the authority as having a
sufficient interest.

Access deter mination by authority

117.(1) The authority must make a written determination (an “access
determination”) in an arbitration on access to the declared service by the
access seeker.

(2) However, the authority is not required to make an access
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determination if it ends the arbitration under section 122.21

(3) The determination may deal with any matter relating to access to the
service by the access seeker, including matters that were not the basis for the
access dispute notice for the access dispute.

(4) The authority is not required to make an access determination that
requires the access provider to provide access to the service by the access
seeker.

(5) Before making an access determination, the authority must give a
draft determination to the parties.

(6) Subject to subsection (5), the authority is not required to consult with
any entity before making an access determination.

(7) When making an access determination, the authority must give the
parties its reasons for making the determination.

(8) Thefact that a party to an arbitration did not engage in negotiations for
an access agreement in good faith does not affect—

(@ anarbitration; or

(b) themaking of an access determination, or an access determination
made, in the arbitration.

Examples of access determinations
118.(1) Without limiting section 117(3), an access determination may—

(&) requirethe access provider to provide access to the service by the
access seeker; or

(b) require the access seeker to accept, and pay for, access to the
service; or

(c) sate the terms on which the access seeker has access to the
service; or

(d) require the access provider to extend, or permit the extension of,
the facility; or

21 Section 122 (Resolution of access dispute by authority without arbitration or
determination)
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(e) require the access provider to permit another facility to be
connected to the facility; or

(f) include arequirement that the access provider and access seeker
enter into an access agreement to give effect to a matter
determined by the authority.

(2) Also, if the authority makes an access determination that requires or
permits the extension of afacility and none of the costs of the extension are
to be paid by the access provider, the authority may make an access
determination that relates to the ownership of the extension.

Restrictions affecting making of access deter mination

119.(1) The authority must not make an access determination that is
inconsistent with an approved access undertaking, or access code, for the
service.

(2) Also, the authority must not make an access determination that would
have any of the following effects—

(@) reduce the amount of the service able to be obtained by an access
provider;

(b) result in the access seeker, or someone else, becoming the owner,
or 1 of the owners, of the facility, without the existing owner’s
agreement;

(c) require an access provider to pay some or al of the costs of
extending the facility.

(3) Despite subsection (2)(a), the authority may make an access
determination reducing the amount of the service able to be obtained by an
access provider if—

(@) theaccess provider isaparty to the arbitration; and
(b) thereduction does not prevent the access provider from obtaining
asufficient amount of the service to be able to meet the provider’s

reasonably anticipated requirements, as assessed by the authority,
as at the time the access dispute notice was given; and

(c) if the authority considers the access provider is entitled to be
compensated for the reduction—the amount of compensation is
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taken into account in fixing the amount to be paid by the access
seeker for accessto the service.

(4) Despite subsection (2)(c), the authority may make an access
determination requiring an access provider to extend, or permit the
extension of, afacility.

(5) However, the authority may make an access determination mentioned
in subsection (4) only if—

(8) theaccess provider isthe owner of the facility; and
(b) theauthority is satisfied—

(i) the extension will be technically and economically feasible
and consistent with the safe and reliable operation of the
facility; and

(ii) the legitimate business interests of the owner of the facility
are protected; and

(c) for an access determination requiring an access provider to extend
a facility—the authority imposes a requirement under the
determination on a person other than the access provider to pay
the costs of extending the facility.

(6) If the authority makes an access determination mentioned in
subsection (4), it must, in fixing the terms of access for the access seeker,
take into account—

() thecoststo be paid by the parties for the extension; and
(b) the benefitsto the parties resulting from the extension.

(7) An access determination has no effect if it is made in contravention of
this section.

M attersto be considered by authority in making access deter mination

120.(1) In making an access determination, the authority must have
regard to the following matters—

(@) theaccess provider’slegitimate business interests and investment
inthefacility;

(b) the legitimate business interests of persons who have, or may
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acquire, rightsto use the service;

(c) the public interest, including the benefit to the public in having
competitive markets;

(d) thevaue of the serviceto—
(i) the access seeker; or
(if) aclassof access seekers or users,

(e) the direct costs to the access provider of providing access to the
service, including any costs of extending the facility, but not costs
associated with losses arising from increased competition;

(f) the economic valueto the access provider of any extensionsto, or
other additional investment in, the facility that the access provider
or access seeker has undertaken or agreed to undertake;

(g) thequality of the service;

(h) the operational and technical requirements necessary for the safe
and reliable operation of the facility;

(i) theeconomicaly efficient operation of the facility.

(2) The authority may take into account any other matters relating to the
matters mentioned in subsection (1) it considers are appropriate.

Conduct of arbitration
121. Part 722 gppliesto an arbitration under this subdivision.

Resolution of access dispute by authority without arbitration or
determination

122. The authority may decide not to start an arbitration, or at any time
end an arbitration (without making an access determination), if it considers
that—

(@) thegiving of the access dispute notice was vexatious, or
(b) thesubject matter of thedisputeistrivial, misconceived or lacking

22 Part 7 (Conduct of arbitration hearings by authority)
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in substance; or

(c) the party who gave the access dispute notice has not engaged in
negotiations for an access agreement in good faith.

When access deter mination takes effect
123. An access determination takes effect on—
() theday the determination is made; or
(b) if alater day of effect is stated in the determination—the later day.

Enfor cement of access deter mination

124. An access determination may be enforced in the way provided
under division 823

Preventing or hindering access

125.(1) An access provider or user of a declared service, or a related
body corporate of the access provider or user, must not engage in conduct
for the purpose of preventing or hindering a user’s access to the declared
service under an access determination.24

(2) An access provider who isthe owner or operator of adeclared service
engages in conduct for preventing or hindering a user’s access to the
declared service if, having regard to the relevant criterion, the access
provider provides, or proposes to provide, access to the declared service to
itself, or arelated body corporate of the access provider, on more favourable
terms than the terms on which the access provider provides, or proposes to
provide, access to the declared service to a competitor of the access
provider.

(3) For subsection (2), the relevant criterion is the terms, taken as a
whole, on which the access provider provides, or proposes to provide,
access to the declared service to itself and the competitor having regard, in

23 Division 8 (Enforcement for pt 5)

24 Pprovision for enforcing compliance with section 125(1) is made in section 153
(Orders to enforce prohibition on hindering access).
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particular, to—

(@) the fees, tariffs or other payments to be made for access to the
declared service by the access provider and the competitor; and

(b) the nature and quality of the declared service provided, or
proposed to be provided, to the access provider and competitor.

(4) An access provider or user of a declared service, or a related body
corporate of the access provider or user, may be taken to have engaged in
conduct for preventing or hindering a user’ s access to a service even though,
after al the evidence has been considered, the existence of the purpose is
ascertainable only by inference from the conduct of the access provider, user
or related body corporate or other relevant circumstances.

(5) Subsections (2) and (4) do not limit the ways in which the purpose of
an access provider or user, or arelated body corporate of an access provider
or user, may be established for subsection (1).

(6) An access provider or user of a declared service, or a related body
corporate of the access provider or user, does not contravene subsection (1)
if the conduct of the access provider, user or related body corporate is
congtituted by—

(8 anact donein accordance with an access code or approved access
undertaking for the declared service; or

(b) areasonable act done in, and for, an emergency (including an
emergency that involves, or may involve, injury to persons or
damage to property).

(7) In this section—
“competitor”, of an access provider of a declared service, means a person
who has, or seeks to have, access to the declared service to competein

a market with the access provider, or a related body corporate of the
access provider.

Requirement to give information about access

126.(1) The authority may take action under this section to find out
whether an access provider who is an owner or operator of a declared
serviceis complying with section 125(1) in relation to the declared service.
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(2) The authority may, by written notice given to the access provider,
require the access provider to give the authority, within the time (not less
than 14 days) stated in the notice, stated information about the arrangements
under which the access provider provides, or proposes to provide, access to
the serviceto itself or arelated body corporate of the access provider.

(3) The access provider must comply with the requirement within the
time stated in the notice, unless the access provider has a reasonable excuse.

Maximum penalty—500 penalty units or 6 months imprisonment.

(4) An access provider is not required to comply with a requirement to
give information if the access provider claims on the ground of self
incrimination a privilege the access provider would be entitled to claim
against giving the information were the access provider a witness in a
prosecution for an offence in the Supreme Court.

(5) The authority or access provider may apply to the Supreme Court for
adetermination of the validity of aclaim of privilege.

Register of access deter minations
127.(1) The authority must keep aregister of access determinations.

(2) Theregister must include, for each access determination, details of the
following—

(@) thenames of the partiesto the determination;

(b) the service to which the determination relates;

(c) the date the determination was made;

(d) the datethe determination isto take, or took, effect;
(e) theauthority’sreasonsfor the determination.

(3) The details in the register of the authority’s reasons for an access
determination must not include details that are likely to damage the
commercia activities of the parties to the determination.
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Division 6—Access codes for declared services

Making codes
128.(1) The Ministers may make codes for this Act for declared services.
(2) Before making a code, the Ministers—

(@) must publish the proposed code and invite persons to make
submissions on it to the Ministers within the reasonable time
stated by the Ministers; and

(b) must ask the authority to give them information and advice about
the code or its contents the authority considers appropriate; and

(c) may ask the authority to give them information and advice about a
stated matter relating to the code or its contents.

(3) In making a code, the Ministers must have regard to—

(@ any submissions about the proposed code received by them
within the time stated by the Ministers for subsection (2)(a); and

(b) any information or advice given to them by the authority.

Status of codes

129. A code is subordinate legislation under the Statutory Instruments
Act 1992

Pur pose and contents of codes

130.(1) The purpose of a code is to set out rules that apply for access to
the declared service covered by the code.

(2) For subsection (1), a code may provide for any issue about access to
adeclared service.

(3) In particular, a code may provide for the following—
(@) requirementsfor the safe operation of the facility;
(b) conduct constituting a hindrance to access to the service;
(c) arrangements to be made by the owner to separate the owner’s
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operations relating to the service from other operations of the
owner relating to another commercia activity;

(ca) arrangementsfor the transfer of all or part of the interest of auser
of the service under an access agreement;

(d) any issuethat isnecessary or desirablein the public interest.

Expiry of codes
131.(1) A code must state the expiry date of the code.

(2) The expiry date of acode must not be later than 10 years after the day
of its making.

Period of operation of access codes

132. An access code continues in operation until its expiry day, unlessit
isearlier revoked.

Division 7—Access undertakings for declared and non-declared services

Subdivision 1—Preparation and approval of draft access undertakings

Requirement of owner to give draft access undertaking

133.(1) The authority may, by written notice (an “initial undertaking
notice”) given to an owner of a declared service, require the owner to give
the authority a draft access undertaking for the service—

(& within 90 days after receiving the notice; or

(b) if the authority extends, or further extends, the period by written
notice given to the owner in the period or extended
period—within the period as extended.

(2) Without limiting the matters that may be dealt with in an access
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undertaking, the requirement may relate to the matters mentioned in
section 137(2) 25

Consideration and approval of draft access undertaking by authority

134.(1) The authority must consider adraft access undertaking givento it
In response to an initial undertaking notice and either approve, or refuse to
approve, the draft access undertaking within the prescribed period.

(2) If the authority refuses to approve the draft access undertaking, it
must, within the prescribed period, give the owner a written notice (a
“secondary undertaking notice”) stating the reasons for the refusal and
asking the owner, within 60 days of receiving the notice—

(8) to amend the draft access undertaking in the way the authority
considers appropriate; and

(b) to give a copy of the amended draft access undertaking to the
authority.

(3) If the owner complies with the secondary undertaking notice, the
authority may approve the draft access undertaking.

(4) In this section—
“prescribed period” means—

() the period of 60 days after the authority receives a draft access
undertaking in response to an initial undertaking notice; or

(b) if the authority extends, or further extends, the period by written
notice given to the owner in the period or extended period—the
period as extended.

Preparation and approval of draft access undertaking by authority

135. If an owner of a declared service does not comply with an initial or
secondary undertaking notice, the authority may prepare, and approve, a
draft access undertaking for the declared service in relation to the owner.

25 Section 137 (Contents of access undertakings)
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Submission and approval of voluntary draft access undertaking

136.(1) An owner of adeclared service may, without receiving an initial
undertaking notice, give adraft access undertaking to the authority.

(2) An owner of a service that is not a declared service may give a draft
access undertaking to the authority.

(3) A person who expects to be the owner of a service (whether or not
the service is a declared service) may give a draft access undertaking to the
authority.

(4) The authority must consider a draft access undertaking given to it
under this section and either approve, or refuse to approve, the draft access
undertaking.

(5) If the authority refuses to approve the draft access undertaking, it
must give to the person who gave the draft access undertaking to the
authority a written notice stating—

(@) thereasonsfor the refusal; and

(b) the way in which the authority considers it is appropriate to
amend the draft access undertaking.

Contents of access undertakings

137.(1) An access undertaking must state the expiry date of the
undertaking.

(2) An access undertaking for a service may include details of the
following—

(@) how chargesfor access to the service are to be calcul ated;
(b) information to be given to access seekers;
(ba) information to be given to the authority or another person;

(bb) an obligation on the owner to comply with decisions of the
authority or another person about disputes about matters stated in
the undertaking;

(bc) information to be given to the authority about compliance with the
undertaking and performance indicators stated in the undertaking;

(c) timeframes for giving information in the conduct of negotiations
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(d)
(da)

(€)

(ea)

(f)

(9)
(h)
(i)
()

(k)

about access to the service,
how the spare capacity of the service is to be worked out;

arrangements for the transfer of all or part of theinterest of a user
of the service under an access agreement;

accounting requirements to be satisfied by the owner and auser in
relation to the service or separate parts of the service;

arrangements to be made by the owner to separate the owner’s
operations concerning the service from other operations of the
owner concerning another commercial activity;

the provision of the service to users otherwise than by the owner
to whom the undertaking rel ates,

termsrelating to extending the facility;
requirements for the safe operation of the facility;

how contributions by users to the cost of establishing or
maintaining the facility will be taken into account in calculating
charges for accessto the service;

provisions to be included in access agreements in relation to the
service,

the review of the undertaking.

Factor s affecting approval of draft access undertaking

138.(1) This section appliesto the following draft access undertakings—

@

(b)

(©

(d)

adraft access undertaking given to the authority in response to an
initial undertaking notice (whether or not the draft access
undertaking is later amended in response to a secondary
undertaking notice);

adraft access undertaking prepared by the authority because of the
failure of an owner of a declared service to comply with an initial
or secondary undertaking notice;

adraft access undertaking given to the authority by the owner of a
declared service without receiving an initial undertaking notice;

adraft access undertaking given to the authority by the owner of a
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service that is not a declared service, whether or not the draft
undertaking islater amended in responseto aninitial or secondary
undertaking notice.

(2) The authority may approve a draft access undertaking only if it
considers it appropriate to do so having regard to the following—

(&) thelegitimate businessinterests of the owner of the service;

(b) the public interest, including the public interest in having
competition in markets (whether or not in Australia);

(c) the interests of persons who may seek access to the service,
including whether adequate provision has been made for
compensation if the rights of users of the service are adversely
affected;

(d) any other issuesthe authority considers relevant.

(3) However, the authority may approve a draft access undertaking only
if—

(&) it issatisfied the undertaking is consistent with any access code
for the service; and

(b) it has published the undertaking and invited persons to make
submissions on it to the authority within the time stated by the
authority; and

(c) it hasconsidered any submissions received by it within the time.

Subdivision 2—Preparation and approval of draft amending access
undertakings

Requirement of owner to give draft amending access undertaking

139.(1) The authority may, by written notice (an “initial amendment
notice”) given to the responsible person for an approved access undertaking
relating to adeclared service, require the person to give the authority a draft
access undertaking amending the approved access undertaking—

(@) within 30 days after receiving the notice; or
(b) if the authority extends, or further extends, the period by written
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notice given to the person in the period or extended
period—within the period as extended.

(2) The authority may make a requirement under subsection (1) only if
the authority considers it is necessary to amend the approved access
undertaking to make the access undertaking consistent with a provision of
this Act or an access code for the service to which the access undertaking
relates.

Consideration and approval of draft amending access undertaking by
authority

140.(1) The authority must consider adraft access undertaking givento it
In response to an initial amendment notice and either approve, or refuse to
approve, the draft access undertaking within the prescribed period.

(2) If the authority refuses to approve the draft access undertaking, it
must, within the prescribed period, give the responsible person a written
notice (a “secondary amendment notice’) stating the reasons for the
refusal and asking the person, within 30 days of receiving the notice—

(8) to amend the draft access undertaking in the way the authority
considers appropriate; and

(b) to give a copy of the amended draft access undertaking to the
authority.

(3) If the responsible person complies with the secondary amendment
notice, the authority may approve the draft access undertaking.

(4) In this section—
“prescribed period” means—

() the period of 30 days after the authority receives a draft access
undertaking in response to an initial amendment notice; or

(b) if the authority extends, or further extends, the period by written
notice given to the responsible person in the period or extended
period—the period as extended.
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Preparation and approval of draft amending access undertaking by
authority

141. If the responsible person for an approved access undertaking does
not comply with an initia or secondary amendment notice, the authority
may prepare, and approve, a draft access undertaking amending the
approved access undertaking.

Submission and approval of voluntary draft amending access
undertaking

142.(1) The responsible person for an approved access undertaking may,
without receiving an initial amendment notice, give to the authority a draft
access undertaking amending the approved access undertaking.

(2) The authority must consider a draft access undertaking given to it
under subsection (1) and either approve, or refuse to approve, the draft
access undertaking.

(3) If the authority refuses to approve the draft access undertaking, it
must give to the responsible person a written notice stating—

(@) thereasonsfor the refusal; and

(b) the way in which the authority considers it is appropriate to
amend the draft access undertaking.

(4) In this section—

“responsible person for an approved access undertaking” includes a
person who gave the access undertaking because the person expects to
be the owner of the service to which the access undertaking relates.

Factor s affecting approval of draft amending access undertaking

143.(1) This section applies to the following draft access undertakings
amending approved access undertakings—

() adraft access undertaking given to the authority in response to an
initial amendment notice (whether or not the draft access
undertaking is later amended in response to a secondary
amendment notice);

(b) adraft access undertaking prepared by the authority because of the
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faillure of a responsible person to comply with an initia or
secondary amendment notice;

(c) adraft access undertaking given to the authority by aresponsible
person without receiving an initial amendment notice.

(2) The authority may approve a draft access undertaking only if it
considers it appropriate to do so having regard to the matters mentioned in
section 138(2)(a) to (d).26

(3) However, the authority may approve a draft access undertaking only
on the conditions mentioned in section 138(3).

Subdivision 3—I nvestigations about draft access undertakings

Application of subdivision

144. This subdivision applies to the following draft access
undertakings—

(@) adraft access undertaking given to the authority in response to an
initial undertaking notice or initial amendment notice;

(b) adraft access undertaking prepared by the authority because of the
failure of a person to comply with—

(i) aninitia or secondary undertaking notice; or
(if) aninitial or secondary amendment notice;

(c) adraft access undertaking (whether or not amending an approved
access undertaking) given to the authority by an owner of a
declared service or a responsible person, without receiving an
initial undertaking notice or initial amendment notice.

Power of authority to conduct investigation
145. The authority may conduct an investigation—

(@) for deciding whether to approve, or to refuse to approve, a draft
access undertaking mentioned in section 144(a) or (c); or

26 Section 138 (Factors affecting approval of draft access undertaking)
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(b) for preparing or approving a draft access undertaking mentioned
in section 144(b).

Notice of investigation

146.(1) Before starting an investigation under this subdivision, the
authority must give reasonable notice of the investigation to—

() theowner of the service; and
(b) any other person the authority considers appropriate.
(2) The notice must—
() satethe authority’ sintention to conduct the investigation; and
(b) satethe subject matter of the investigation; and

(c) invite the person to whom the notice is given to make written
submissions to the authority on the subject matter within a
reasonabl e time stated in the notice; and

(d) statethe authority’ s address.

Proceduresfor investigation
147. Part 627 appliesto an investigation under this subdivision.

Subdivision 4—Other matters

Withdrawal of approved access undertaking

148.(1) An approved access undertaking may be withdrawn at any time
by the person who gave the relevant draft undertaking to the authority.

(2) The authority may withdraw an approved access undertaking if it
prepared the relevant draft undertaking.

(3) However, awithdrawa may be made only with the written agreement
of—

27 Part 6 (Investigations by authority)
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(@ for awithdrawal under subsection (1)—the authority; or
(b) for awithdrawal under subsection (2)—the responsible person.

Period of operation of approved access undertaking
149. An approved access undertaking—
(@) comesinto operation at the time of approval; and
(b) continuesin operation until the earlier of the following—
(i) theexpiry date stated in the undertaking;
(i1) thewithdrawal of the undertaking.

Register of approved access undertakings

150.(1) The authority must keep a register of approved access
undertakings in operation.

(2) The withdrawal of an approved access undertaking must be noted in
theregister.

Obligation of responsible person to comply with approved access
undertaking

150A. A responsible person must comply with an approved access
undertaking given by, or applicable to, the responsible person.

Division 8—Enforcement for pt 5

Referencesto person involved in a contravention

151. In this division, areference to a person involved in a contravention
is areference to a person who—

(8) hasaided, abetted, counselled or procured the contravention; or

(b) hasinduced the contravention (whether through threats, promises
or in another way); or

(c¢) hasbeeninany way (directly or indirectly) knowingly concerned



s152 100 s153
Queensland Competition Authority Act 1997

in, or aparty to, the contravention; or
(d) has conspired with othersto effect the contravention.

Ordersto enforce access deter mination

152.(1) This section appliesif, on the application of a party to an access
determination, the court is satisfied that another party has engaged, is
engaging, or proposes to engage, in conduct constituting a contravention of
the determination.

(2) The court may make al or any of the following orders—

(8 an order granting an injunction, on terms the court considers
appropriate—

(i) restraining the other party from engaging in the conduct; or

(if) if the conduct involves failing to do something—requiring
the other party to do the thing;

(b) anorder directing the other party to compensate the applicant for
loss or damage suffered because of the contravention;

(c) another order the court considers appropriate.

(3) If the court has power under subsection (2) to grant an injunction
restraining a person from engaging in particular conduct, or requiring a
person to do anything, the court may make any other order (including
granting an injunction) it considers appropriate against any other person
involved in the contravention concerned.

Ordersto enforce prohibition on hindering access

153.(1) Thissection appliesif, on the application of aperson, the court is
satisfied that another person (the “ obstructor”) has engaged, is engaging,
or proposes to engage, in conduct constituting a contravention of
section 104 or 12528

(2) The court may make all or any of the following orders—

28  Section 104 (Preventing or hindering access) or 125 (Preventing or hindering
access)
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(@) an order granting an injunction, on terms the court considers
appropriate—

(i) restraining the obstructor from engaging in the conduct; or

(ii) if the conduct involves failing to do something—requiring
the obstructor to do the thing;

(b) an order directing the obstructor to compensate a person for loss
or damage suffered by the person because of the contravention;

(c) another order the court considers appropriate.

(3) If the court has power under subsection (2) to grant an injunction
restraining a person from engaging in particular conduct, or requiring a
person to do anything, the court may make any other order (including
granting an injunction) it considers appropriate against any other person
involved in the contravention concerned.

(4) The grounds on which the court may decide not to make an order
under this section include the ground that division 529 provides a more
appropriate way of dealing with the issue of the applicant’s access to the
service concerned.

Consent injunctions

154. On an application for an enforcement injunction, the court may grant
the injunction by consent of al of the parties to the proceeding (whether or
not the court is satisfied that the section under which the application is made

applies).

Interim injunctions

155.(1) The court may grant an interim injunction pending determination
of an application for an enforcement injunction.

(2) If the application is made by the authority, the court must not require
the authority or another person, as a condition of granting an interim
injunction, to give an undertaking as to damages.

29 Division 5 (Access disputes about declared services)
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Factorsrelevant to granting restraining injunction

156. The court may grant an enforcement injunction restraining a person
from engaging in conduct whether or not—

(a) it appears to the court that the person intends to engage again, or
to continue to engage, in conduct of that kind; or

(b) the person has previously engaged in conduct of that kind; or

(c) thereis an imminent danger of substantial damage to someone
elseif the person engagesin conduct of that kind.

Factorsrelevant to granting mandatory injunction

157. The court may grant an enforcement injunction requiring a person to
do athing whether or not—

(a) it appears to the court that the person intends to fail again, or to
continue to fail, to do the thing; or

(b) the person has previoudy failed to do the thing; or

(c) thereis an imminent danger of substantial damage to someone
elseif the person fails to do the thing.

Discharge or variation of injunction or order

158. The court may discharge or vary an injunction or order granted or
made under this division.

Ordersto enforce approved access undertaking

158A.(1) The authority or another person may apply to the court for an
order under this section concerning an approved access undertaking.

(2) An application may be made only if—

() theapplicant considers the responsible person for the undertaking
has breached a term of the undertaking; and

(b) the applicant considers—

(i) for an application made by the authority—a person’s
interests have been adversely affected by the breach; or
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(it) for an application made by someone else—the applicant’s
Interests have been adversely affected by the breach.

(3) If the court is satisfied the responsible person has breached aterm of
the undertaking, the court may make all or any of the following orders—

(@) an order directing the responsible person to comply with the term;

(b) an order directing the responsible person to compensate anyone
who has suffered loss or damage because of the breach;

(c) another order the court considers appropriate.
(4) However, the court may make an order only if it is satisfied—

(@ for an application made by the authority—a person’s interests
have been adversely affected by the breach; or

(b) for an application made by someone else—the applicant’s
interests have been adversely affected by the breach.

Division 9—Accounting procedures for declared services

Preparation of cost allocation manual

159.(1) The authority may prepare acost allocation manual for use by the
responsible operator of adeclared service if—

() theresponsible operator has not prepared acost allocation manual
within 60 days of being asked to do so by the authority; or

(b) if the responsible operator has prepared a cost allocation manual
within the time—the authority is not satisfied the manual
adequately deals with the allocation of costs.

(2) The authority may, from time to time, revise the manual.
(3) In preparing or revising amanual, the authority—

(@ must consult with the responsible operator of the declared service;
and

(b) may consult with any other personsit considers appropriate; and
(c) must, in so far as it considers it practicable, take account of the
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existing accounting system of the responsible operator of the
declared service.

Publication and distribution of manual
160. The authority must—

(@ publish the manual and any revised manua in the way it
considers appropriate; and

(b) give a copy of the manual and any revised manua to the
responsible operator of the declared service.

When manual bindsresponsible operator

161. The cost allocation manual is binding on the responsible operator of
the declared service to whom it relates from—

() theday after a copy of the manual is received by the responsible
operator; or

(b) if alater day is stated in the manual asits day of effect—the later
day.

Responsible operator must keep books and recor ds under manual
162. The responsible operator of a declared service must—

(&) keep the books of account and other records that are necessary to
comply with the cost allocation manual binding on it; and

(b) keep the books and records in the way required by the manual.
Maximum penalty—500 penalty units or 6 months imprisonment.

Responsible operator to keep separ ate accounting recor ds

163.(1) The responsible operator of a declared service must keep, in a
form approved by the authority, accounting records for the service

separately from accounting records relating to other operations of the
responsible operator.

Maximum penalty—500 penalty units or 6 months imprisonment.
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(2) Subsection (1) does not apply to the responsible operator of a
declared service until the end of—

(a) if paragraph (b) does not apply—the period of 6 months starting
on the day the service became adeclared service; or

(b) if theauthority, by written notice given to the responsible operator
in the period mentioned in paragraph (a), fixes a longer
period—the period fixed by the authority.

(3) A period fixed by the authority for subsection (2)(b) in relation to a

declared service must end not later than 1 year after the day the service
became adeclared service.

(4) Despite section 239,30 the authority may direct that the accounting
records for the declared service be published by the responsible operator if
the authority considers publication—

(@) isinthepublicinterest; and

(b) would not be likely to damage the responsible operator’s
commercia activities.

Division 11—Other matters

Inconsistency between Act or access code and access agr eement

167. If a provision of this Act or an access code is inconsistent with a
term of an access agreement, the provision prevails and the term is void to
the extent of the inconsistency.

I nconsistency between access agreement and access undertaking

168. A term of an access agreement relating to a declared service is not
invalid merely because it excludes, changes or restricts the application or
operation of, or is otherwise inconsistent with, a provision of an approved
access undertaking for the service.

30 Section 239 (Confidential information)
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Authority’srolefor other accessregimes

169.(1) Subsection (2) appliesif alaw of another State that establishes an
access regime permits functions to be conferred on the authority for the law,
in accordance with an agreement between Queensland and the State
concerned.

(2) The authority has the functions conferred on it in accordance with the
agreement.

Role of bodies having functionsfor other access regimes
170.(1) This section appliesif alaw of another State—
() establishes an accessregime; and

(b) establishes abody to perform functions, or confers functions on a
body, for the access regime; and

(c) permits functions to be conferred on the authority for the law, in

accordance with an agreement between Queensland and the State
concerned.

(2) Functions may be conferred on the body mentioned in
subsection (1)(b) for this Act, in accordance with the agreement.

PART 5A—PRICING AND SUPPLY OF WATER
Division 1—Preliminary

Application of part to partnershipsand joint ventures

170A.(1) This section applies if a water supplier or water seeker (a
“water body”) is a partnership or joint venture consisting of 2 or more
entities (the“ participants’).

(2) If this part requires or permits something to be done by awater body,
the thing may be done by 1 or more of the participants for the water body.

(3) If aprovision of this part refers to awater body doing something, the
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provision applies asif the provision referred to 1 or more of the participants
for the water body doing the thing for the water body.

(4) Subsection (5) appliesif—
(@) aprovision of this part requires awater body to do something, or
prohibits awater body from doing something; and
(b) acontravention of the provision is an offence.

(5) The provision mentioned in subsection (4) applies asif areferenceto
the water body were a reference to any person responsible for the
day-to-day management and control of the water body.

(6) Subsection (7) appliesif—

(@) aprovision of this part requires awater body to do something, or
prohibits awater body from doing something; and

(b) acontravention of the provision is not an offence.

(7) The provision mentioned in subsection (6) applies asif areferenceto
the water body were areference to each participant for the water body and to
any other person responsible for the day-to-day management and control of
the water body.

Application of Act to authority for purposes of giving notices

170B.(1) Subsection (2) appliesif this part requires or permits a notice to
be given to a water supplier and the water supplier consists of 2 or more
entities.

(2) The notice may be given to—

(@ if there is a nominated entity for the water supplier—the
nominated entity; or

(b) if theauthority hasrequested notification of anominated entity for
the water supplier but there is no nominated entity—any 1 of the
entities of which the water supplier consists.

(3) An entity is the nominated entity for a water supplier consisting of
2 or more entities only if awritten notice has been given to the authority in
relation to the water supplier (the “nominee”) and the notice contains—

(@ thenominee’ s name and address for receiving notices; and
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(b)

(©

a signed statement by the other entities of which the water
supplier consists that the nominee is authorised by them to receive
notices under this Act for all the entities of which the water
supplier consists; and

a signed statement by the nominee agreeing to be the entity
authorised to receive notices under this Act for all the entities of
which the water supplier consists.

(4) For subsection (2)(b), the authority may request notification of a
nominated entity, for a water supplier consisting of 2 or more entities, by
giving a notice to each entity of which the water supplier consists asking that
awritten notice be given to the authority containing—

(@

(b)

(©)

the name, and address for receiving notices, of 1 of the entities of
which the water supplier consists (also the “nominee”); and

a signed statement by the other entities comprising the water
supplier that the nominee is authorised by them to receive notices
under this Act for al the entities of which the water supplier
consists; and

a signed statement by the nominee agreeing to be the entity
authorised to receive notices under this Act for al the entities of
which the water supplier consists.

Division 2—Declarations and investigations of monopoly water supply

activities

Subdivision 1—Criteria for declaration recommendations and

declarations of monopoly water supply activities

Development of criteria

170C. Within 6 months after the commencement of this subdivision, the
authority must—

@

develop criteria (the “water supply criteria’) for use by the
Ministers for deciding whether to declare a candidate water supply
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activity to be amonopoly water supply activity; and
(b) givewritten notice of the criteriato the Ministers.

Revision of, and advice about, criteria
170D.(1) The authority must, if requested by the Ministers, and may, on
itsown initiative—
() revisethewater supply criteria, including the criteriaas previously
revised under this section; and

(b) give information or advice to the Ministers about the current
criteria

(2) The authority must give written notice of any revised criteria to the
Ministers.

Consultation about criteria

170E. In developing or revising criteriafor this subdivision, the authority
may consult with anyone it considers appropriate.

Publication of criteria

170F. The authority must publish the criteria and any revised criteria
developed under this subdivision in the gazette and in any other way it
considers appropriate.

Subdivision 2—Recommendation by authority for declaration of
monopoly water supply activities

Requests about declarations of monopoly water supply activities

170G.(1) A person may ask the authority to recommend that a particular
candidate water supply activity be declared by the Ministers to be a
monopoly water supply activity.

(2) The Ministers may ask the authority to consider whether a particular
candidate water supply activity should be declared by the Ministersto be a
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monopoly water supply activity.

(3) A request under subsection (1) or (2) must be in the form approved
by the authority.

(4) Before the authority makes a recommendation about a request, the
person or Ministers may—

(@) withdraw the request; or
(b) with the written agreement of the authority—amend the request.

(5) If arequest is withdrawn, the request is taken, for this part, never to
have been made.

Notice of request

170H.(1) This section applies if a request under section 170G is made
about a candidate water supply activity, other than by the water supplier
carrying on the activity.

(2) The authority must—

(a) tel thewater supplier carrying on the activity that the authority has
received the request; and

(b) if therequest islater withdrawn or amended—immediately tell the
water supplier of the withdrawal or give details of the amendment
to the water supplier.

M aking recommendation

1701.(1) After receiving arequest under section 170G, the authority must
recommend to the Ministers that—

(@) the candidate water supply activity be declared to be a monopoly
water supply activity; or

(b) part of the activity, that isitself awater supply activity, be declared
to be amonopoly water supply activity; or

(c) the activity not be declared to be a monopoly water supply
activity.

(2) Before making the recommendation, the authority may consult with
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any person it considers appropriate.
(3) The authority must—

(@ make the recommendation within a reasonable time after
receiving the request; and

(b) publish the recommendation and the reasons for the
recommendation in the way the authority considers appropriate.

(4) If the authority makes a recommendation that a candidate water
supply activity, or part of acandidate water supply activity, be declared to be
a monopoly water supply activity, the authority must also recommend the
period for which the declaration should operate.

(5) Unless the request is made by the Ministers, the authority must give a
copy of the request to the Ministers with the recommendation.

(6) If the applicant for the request is not the water supplier carrying on the
activity, the authority must give the water supplier’s name to the Ministers
with the recommendation.

Factor s affecting making of recommendation

170J.(1) The authority must recommend a candidate water supply
activity be declared by the Ministersto be amonopoly water supply activity
if the authority is satisfied about all of the water supply criteriain relation to
the candidate water supply activity.

(2) The authority must recommend that a candidate water supply activity
not be declared by the Ministers to be a monopoly water supply activity if
the authority is not satisfied about al of the water supply criteriain relation
to the candidate water supply activity.

(3) Despite subsection (1), the authority may recommend that a candidate
water supply activity not be declared by the Ministers to be a monopoly
water supply activity if the authority considers the request was not made in
good faith or isfrivolous.

(4) Subsection (3) does not apply to arequest made by the Ministers.

(5) Despite subsections (1) and (2), the authority may recommend that
part of acandidate water supply activity be declared by the Ministersto bea
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monopoly water supply activity if the authority is satisfied about all of the
water supply criteriafor the part of the activity.

Subdivision 3—I nvestigations about candidate water supply activities

Power of authority to conduct investigation

170K. For making a recommendation under subdivision 2, the authority
may conduct an investigation about the candidate water supply activity.

Notice of investigation

170L.(1) Before starting an investigation under this subdivision, the
authority must give reasonable notice of the investigation to—

(@) thewater supplier carrying on the candidate water supply activity;
and

(b) any other person the authority considers appropriate.

(2) The notice must—
() satethe authority’sintention to conduct the investigation; and
(b) statethe name of the water supplier carrying on the activity; and
(c) doatethe subject matter of the investigation; and

(d) invite the person to whom the notice is given to make written
submissions to the authority on the subject matter within a
reasonabl e time stated in the notice; and

(e) statethe authority’s address.

Proceduresfor investigation
170M. Part 631 appliesto an investigation under this subdivision.

31 Part 6 (Investigations by authority)



s170N 113 s1700
Queensland Competition Authority Act 1997

Subdivision 4—Declaration by Ministers

Making declarations

170N.(1) After receiving a declaration recommendation, the Ministers
must do 1 of the following—

(@) declare the candidate water supply activity to be amonopoly water
supply activity;

(b) declare part of the activity, that isitself awater supply activity, to
be a monopoly water supply activity;

(c) decide not to declare the activity to be a monopoly water supply
activity.
(2) If the Ministers declare the activity, or part of the activity, to be a

monopoly water supply activity, the declaration must state the expiry date of
the declaration.

Notice of decision
1700.(1) The Ministers must publish in the gazette—

(@ notice of the decision to declare the candidate water supply activity
inwhole or in part, or not to declare the activity, to be amonopoly
water supply activity; and

(b) thereasonsfor the decision.

(2) Also, as soon as practicable after making the decision, the Ministers
must—

(8 unless the request about the declaration of the activity was made
by the Ministers—give the designated material for the decision to
the applicant; and

(b) if theapplicant for the request about the declaration of the activity
Is not the water supplier carrying on the activity—qgive the
designated material for the decision to the water supplier carrying
on the activity; and

(c) giveto the authority a written notice stating the decision and the
reasons for the decision.
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(3) If the Ministers do not publish as required under subsection (1)
within 90 days after receiving the declaration recommendation, they are
taken, at the end of the 90 day period—

() tohavedecided not to declare the activity to be amonopoly water
supply activity; and

(b) to have published notice of the decision.
(4) In this section—

“designated material”, for adecision of the Ministers to declare, or not to
declare, a candidate water supply activity to be a monopoly water
supply activity, means—

(@) acopy of the declaration recommendation; and

(b) a written notice stating the decision and the reasons for the
decision.

Factor s affecting making of declaration

170P.(1) The Ministers must declare a candidate water supply activity to
be a monopoly water supply activity if they are satisfied about all of the
water supply criteriafor the activity.

(2) The Ministers must decide not to declare a candidate water supply
activity to be amonopoly water supply activity if they are not satisfied about
all of the water supply criteriafor the activity.

(3) Despite subsections (1) and (2), the Ministers may declare part of a
candidate water supply