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INDUSTRIAL RELATIONS ACT 1999

[as amended by all amendments that commenced on or before 1 April 2003]

An Act relating to industrial relations in Queensland, and for other
purposes

CHAPTER 1—PRELIMINARY

1  Short title
This Act may be cited as the Industrial Relations Act 1999.

2  Commencement

(1) Section 744 commences, or is taken to have commenced, on 1 July
1999.

(2) The remaining provisions of this Act commence on a day to be fixed
by proclamation.

3  Principal object of this Act

The principal object of this Act is to provide a framework for industrial
relations that supports economic prosperity and social justice by—

(a) providing for rights and responsibilities that ensure economic
advancement and social justice for all employees and employers;
and

(b) providing for an effective and efficient economy, with strong
economic growth, high employment, employment security,
improved living standards, low inflation and national and
international competitiveness; and

(c) preventing and eliminating discrimination in employment; and
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(d) ensuring equal remuneration for men and women employees for
work of equal or comparable value; and

(e) helping balance work and family life; and

(f) promoting the effective and efficient operation of enterprises and
industries; and

(g) ensuring wages and employment conditions provide fair
standards in relation to living standards prevailing in the
community; and

(h) promoting participation in industrial relations by employees and
employers; and

(1) encouraging responsible representation of employees and
employers by democratically run organisations and associations;
and

() promoting and facilitating the regulation of employment by
awards and agreements; and

(k) meeting the needs of emerging labour markets and work patterns;
and

(I) promoting and facilitating jobs growth, skills acquisition and
vocational training through apprenticeships, traineeships and
labour market programs; and

(m) providing for effective, responsive and accessible support for
negotiations and resolution of industrial disputes; and

(n) assisting in giving effect to Australia’s international obligations
in relation to labour standards.

Definitions

The dictionary in schedule 5 defines particular words used in this Act.

5

Who is an employee

(1) An “employee” is—

(a)
(b)

a person employed in a calling on wages or piecework rates; or

a person whose usual occupation is that of an employee in a
calling; or
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(©

(d)

(e)

®

€]
(h)

a person employed in a calling, even though—

(i) the person is working under a contract for labour only, or
substantially for labour only; or

(i) the person is a lessee of tools or other implements of
production, or of a vehicle used to deliver goods; or

(i11) the person owns, wholly or partly, a vehicle used to
transport goods or passengers; or

a person who is a member of a class of persons declared to be
employees under section 275;! or

each person, being 1 of 4 or more persons who are, or claim to
be, partners working in association in a calling or business; or

for proceedings for payment or recovery of amounts—a former
employee; or

an outworker; or

an apprentice or trainee.

(2) A person who is undertaking a vocational placement within the
meaning of the Training and Employment Act 2000 is not an employee.

Who is an employer
(1) An “employer” is—
(a) a person employing, or who usually employs, 1 or more
employees, for the person or someone else; or
(b) for employees employed in a department of government—the

chief executive of that department.

(2) The following persons are also employers—

(a)

(b)

a person carrying on a calling in which employees are usually
employed, even though for the time being employees are not
employed in it;

a person who is managing director, manager, secretary or
member of the managing body (however called) of a corporation,
partnership, firm or association of persons;

1

Section 275 (Power to declare persons to be employees or employers)
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(c) if 4 or more persons are, or claim to be, partners working in
association in a calling or business—the partnership firm
constituted, or claimed to be constituted, by the persons;

(d) a group training organisation or labour hire agency that arranges
for an employee (who is a party to a contract of service with the
organisation or agency) to do work for someone else, even
though the employee is working for the other person under an
arrangement between the organisation or agency and the other
person;

(e) for proceedings for payment or recovery of amounts—a former
employer;

(f) aperson for whose calling or business an outworker works;
(g) aperson declared to be an employer under section 275.2
(3) In this section—

“labour hire agency” means an entity that conducts a business that
includes the supply of services of employees to others.

7  What is an industrial matter
(1) An “industrial matter” is a matter that affects or relates to—
(a) work done or to be done; or
(b) the privileges, rights or functions of—
(i) employers or employees; or

(i1) persons who have been, or propose to be, or who may
become, employers or employees; or

(c) a matter (whether or not an industrial matter as defined in this
section) that the court or commission considers has been, is, or
may be a cause or contributory cause of an industrial action or
industrial dispute.

(2) However, a matter is not an industrial matter if it is the subject of
proceedings for an indictable offence.

(3) Without limiting subsection (1) or affecting subsection (2), a matter
is an industrial matter if it relates to a matter mentioned in schedule 1.

2 Section 275 (Power to declare persons to be employees or employers)
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8 Provisions about appointments and procedures of committees
Schedule 2 contains provisions about—
(a) the president and commissioners; and
(b) the registrar; and
(c) 1inspectors; and
(d) the members, and procedure, of—
(1) the president’s advisory committee; and

(i1) the industrial relations advisory committee.

CHAPTER 2—GENERAL EMPLOYMENT
CONDITIONS

PART 1—GENERAL

Division IA—Minimum wage

8A Minimum wage

(1) An employee is entitled to a wage that is not less than the
Queensland minimum wage declared by the full bench’s general ruling
under section 287.3

(2) This section does not apply to an employee who is excluded from the
operation of the general ruling under section 287(5).

Division 1—Working time

9  Working time

(1) This section applies to an employee under an industrial instrument.

3 Section 287 (General rulings)
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(2) The periods for which an employee is required to work must not
exceed—

(a) 6days in any 7 consecutive days; or
(b) 40 hours in any 6 consecutive days; or
(c) 8hours in any day.
(3) An employee must be paid overtime at the rate of at least—

(a) for a calling in which more than 1 shift is worked in a
day—double time; and

(b) for another calling—time and a half.

(4) If an employee is paid at a higher rate than the minimum rate
prescribed in the industrial instrument, the overtime rate must be worked
out on the higher rate.

(5) If practicable, an employee is entitled to a rest pause of at least 10
minutes in each 4 hours of working time on a day.

(6) The rest pause—
(a) is part of the employee’s working time; and

(b) if continuity of work is necessary—must be taken when it does
not interfere with continuity.

(7) This section does not apply if an industrial instrument provides
otherwise.

(8) In this section—
“overtime” means time worked—
(a) outside any of the periods mentioned in subsection (2); or

(b) before or after the fixed or recognised times of starting or
finishing work on a day in a calling.

Division 2—Sick leave

10 Entitlement
(1) This section does not apply to—
(a) casual employees; or

(b) pieceworkers; or
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(c) school-based apprentices or trainees.
(2) An employee is entitled to—

(a) atleast 8 days sick leave on full pay for each completed year of
employment with an employer; and

(b) for each completed period of employment of less than a year—at
least 1 day’s sick leave on full pay for each completed 6 weeks of
employment with an employer.

(3) However, the employee’s entitlement is conditional on—
(a) the employee promptly notifying the employer of—

(1) any illness that will cause the employee to be absent from
work; and

(11) the approximate period for which the employee will be
absent; and

(b) if the employee is absent for more than 2 days—

(1) the employee giving the employer a doctor’s certificate
about the nature of the illness and the approximate period
for which the employee will be absent; or

(1) the employee giving the employer other evidence of the
illness to the employer’s satisfaction.

(4) Subsection (3) does not apply if—
(a) an industrial instrument provides otherwise; or
(b) the employee and employer agree otherwise.
(5) Sick leave may be taken for part of a day.

Examples—

1. An employee is ordinarily required to work for 8 hours on a particular day and on
that day becomes sick after working 3 hours. The employee may take sick leave for
the remaining 5 hours that the employee is unable to work because of the sickness.

2. An employee is ordinarily required to perform work for 40 hours a week over 5
days, but has come to an arrangement with the employer to work 10 hours a day
for 4 days a week. If the employee is unable to work because of sickness on a day,
the employee may take 10 hours sick leave, which equates to 1!/, days sick leave.

(6) Sick leave accumulates, unless an industrial instrument provides
otherwise.
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(7) This section does not operate to confer an entitlement or an
additional entitlement in relation to employment before the
commencement of this section.

(8) In subsections (2) and (5)—

“day”, for an employee who is paid on the basis of the number of hours
worked, means—

(a) for an employee for whom an industrial instrument provides sick
leave—a day within the meaning of the industrial instrument so
far as it relates to sick leave; or

(b) otherwise—one-fifth of the number of ordinary hours that the
employee would ordinarily have been required to work in a
week, averaged over each completed 6 weeks of employment
with the employer.

Division 3—Annual leave

11 Entitlement
(1) This section does not apply to—
(a) casual employees; or
(b) pieceworkers; or
(c) school-based apprentices or trainees.

(2) For each completed year of employment with an employer, an
employee is entitled to—

(a) if the employee is not a shift worker—at least 4 weeks annual
leave; or

(b) if the employee is a shift worker—at least 5 weeks annual leave.

(3) Annual leave is exclusive of a public holiday that falls during the
leave.

(4) However, if an employee is entitled to additional annual leave as
compensation for working on a particular public holiday, annual leave is
inclusive of the particular public holiday.

(5) In working out a completed year of employment, the following
periods when an employee is absent without pay are not to be taken into
account—
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(a) aperiod of more than 3 months when an employee is absent with
the employer’s approval;

(b) a period when an employee is absent without the employer’s
approval, unless the employee is absent for not more than 3
months because of illness or injury certified to by a doctor.

(6) This section does not operate to confer an entitlement or an
additional entitlement in relation to employment before the
commencement of this section.

(7) Annual leave accumulates, unless an industrial instrument provides
otherwise.

(8) In this section—
“shift worker” means an employee who—

(a) 1is employed in a calling in which shifts are worked 24 hours a
day, 7 days a week; and

(b) works a rotating roster that includes each of the shifts.

12 Taking annual leave

(1) An employee and employer may agree when the employee is to take
annual leave.

(2) If the employee and employer can not agree, the employer—
(a) may decide when the employee is to take leave; and

(b) must give the employee at least 14 days written notice of the
starting date of the leave.

(3) An employee and employer may agree that the employee take all or
any part of the employee’s annual leave before becoming entitled to it.

(4) If the employee takes leave before becoming entitled to it, the
employee is only entitled, at the end of the completed year of employment,
to the balance of the leave that would be due at the end of the year.

13 Payment for annual leave

(1) Unless an employee and employer otherwise agree, the employer
must pay the employee for annual leave in advance.

(2) The employer must pay for the leave—
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(a) at the ordinary rate being paid to the employee immediately
before the leave is taken; or

(b) if, immediately before taking the leave, the employee is being
paid at a higher rate than the ordinary rate—at the higher rate.

14 Payment for annual leave on termination of employment

(1) This section applies if an employee’s employment is terminated by
the employee or employer.

(2) If the employee has not taken all the annual leave the employee is
entitled to, the employee is presumed to have taken the leave from the day
the termination takes effect (the ‘“termination day”).

(3) The employer must immediately pay the employee for the annual
leave not taken, including any public holiday that falls in the period the
employee is presumed to have taken the leave.

(4) If the employee has been employed for any period of less than 1 year,
the employer must pay the employee proportionate annual leave for the
period.

(5) The employer must pay the employee at least the ordinary rate being
paid to the employee immediately before the termination day, unless an
industrial instrument states otherwise.

Division 4—Public holidays

15 Public holidays

(1) An employee who would ordinarily be required to work on a day on
which a public holiday falls is entitled to full pay for the time the employee
would ordinarily have been required to perform work on that day.

(2) Subsection (1) applies to an employee whether the employee—
(a) works on the public holiday; or
(b) does not work on that day because of the public holiday.

(2A) Despite subsection (2), subsection (1) applies to a school-based
apprentice or trainee only if the apprentice or trainee works on the public
holiday.

(3) Subsection (1) does not apply—
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(a) to acasual employee or pieceworker; or
(b) if the employee is rostered off on the public holiday.

(4) If an employee who is bound by an industrial instrument does work
on a public holiday, the employer must pay the employee—

(a) for the greater of the hours worked or 4 hours—

(1) if the employee would ordinarily be required to work on a
day on which a public holiday falls—at the rate of 1.5 times
the hourly rate, in addition to the amount payable under
subsection (1); or

(i1) if the employee would not ordinarily be required to work on
a day on which a public holiday falls—at the rate of double
time and a half; or

(111) if the employee is a casual employee—at the rate of double
time and a half; and

(b) if the employee works outside the employee’s ordinary working
hours—at double the rate stated in the instrument for that work.

(5) Subsections (3) and (4) do not apply if an industrial instrument
provides otherwise.

(6) Subject to another Act that restricts work or trading hours on
particular days of the year, the employee and employer may agree that the
employee work on a public holiday at ordinary rates in exchange for
another day off on full pay.

(7) The commission may confer on an employee an entitlement to extra
annual leave on full pay, instead of extra pay, for work on a public holiday.

(8) In a district in which a holiday is not appointed for an annual
agricultural, horticultural or industrial show, the employee and employer
must agree on an ordinary working day that is to be treated as a show
holiday for all purposes.

(9) An employee, while employed by the 1 employer, is only entitled to
leave on full pay for a show holiday once each calendar year.

(10) In this section—
“double time and a half”’ means 2.5 times the hourly rate.

“ordinary working day” means a day on which the employee would
ordinarily be required to perform work.
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“ordinary working hours”, for an employee, means the hours between
the employee’s ordinary starting time and ordinary finishing time
under a relevant industrial instrument.

“show holiday”” means—

(a) a public holiday appointed for an annual agricultural,
horticultural or industrial show under the Holidays Act 1983,
section 4;4 or

(b) for a district in which a public holiday is not appointed for an
annual agricultural, horticultural or industrial show—the day
agreed on by the employee and employer under subsection (8).

PART 2—FAMILY LEAVE

Division 1—Preliminary

15A Who is a “long term casual employee’ for pt 2

(1) A “long term casual employee” is a casual employee engaged by a
particular employer, on a regular and systematic basis, for several periods
of employment during a period of at least 1 year immediately before the
employee seeks to access an entitlement under this part.

(2) The periods of employment mentioned in subsection (1) include
periods before and after the commencement of this section.

Division 2—Parental leave
16 Who this division does not apply to

This division does not apply to—

(a) casual employees, other than long term casual employees; or

4 Holidays Act 1983, section 4 (Special holidays)
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(b) seasonal employees; or

(c) pieceworkers.

17 Definitions for pt 2
In this part—
‘“adoption leave” means short adoption leave or long adoption leave.

“child”, for adoption leave, means a child who is under the age of 5 years,
but does not include a child who—

(a) has previously lived continuously with the employee for a period
of at least 6 months; or

(b) is the child or stepchild of the employee or employee’s spouse.

“long adoption leave” means leave taken by an employee to enable the
employee to be the primary caregiver of an adopted child.

“long parental leave” means—
(a) for a pregnant employee—maternity leave; or

(b) for an employee whose spouse gives birth—Ieave taken by the
employee to enable the employee to be the child’s primary
caregiver.

“maternity leave’” means leave that a pregnant employee takes—
(a) for the birth of her child; or
(b) to enable her to be the child’s primary caregiver.

“parental leave” means long parental leave, short parental leave or
adoption leave.

“short adoption leave’” means leave taken by an employee at the time of
the placement of an adopted child with the employee.

“short parental leave’ means leave taken by an employee, in connection
with the birth of a child of the employee’s spouse, at the time of—

(a) the birth of the child; or

(b) the other termination of the pregnancy.
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18 Entitlement

(1) This section details the parental leave entitlement of an employee
for—

(a) an employee who is not a long term casual employee and who
has had at least 12 months continuous service with the employer;
or

(b) along term casual employee.

(2) A pregnant employee is entitled to an unbroken period of up to 52
weeks unpaid maternity leave—

(a) for the child’s birth; and
(b) to be the child’s primary caregiver.

(3) For the birth of a child of an employee’s spouse,’ the employee is
entitled to the following leave—

(a) an unbroken period of up to 1 week’s unpaid short parental leave;

(b) a further unbroken period of up to 51 weeks unpaid long parental
leave.

(4) For the adoption of a child, an employee is entitled to the following
leave—

(a) an unbroken period of up to 3 weeks unpaid short adoption leave;

(b) a further unbroken period of up to 49 weeks unpaid long
adoption leave.

(5) However, parental leave must not extend beyond 1 year after the
child was born or adopted.

(6) In this section—

“continuous service” means service, including a period of authorised
leave or absence, under an unbroken employment contract.

19 Notices and documents—maternity leave

(1) This section applies if a pregnant employee wants to take maternity
leave.

(2) The employee must give the employer—

5 “Spouse”, of an employee, includes a former spouse of the employee.
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(a) at least 10 weeks’ written notice of intention to take the leave;
and

(b) at least 4 weeks’ written notice of the dates on which she wants
to start and end the leave.

(3) The employee must, before starting the leave, give the employer—

(a) a doctor’s certificate confirming that she is pregnant and the
expected date of birth; and

(b) a statutory declaration by the employee stating the period of any
parental leave sought by her spouse.

20 Notices and documents—parental leave other than maternity or
adoption leave

(1) This section applies if an employee wants to take parental leave,
other than maternity leave or adoption leave.

(2) The employee must give the employer—

(a) for long parental leave—at least 10 weeks’ written notice of
intention to take the leave; and

(b) at least 4 weeks’ written notice of the dates on which the
employee wants to start and end the leave.

(3) The employee must, before starting the leave, give the employer—

(a) a doctor’s certificate confirming that the employee’s spouse is
pregnant and the expected date of birth; and

(b) for long parental leave—a statutory declaration by the employee
stating—

(1) the period of any maternity leave sought by the employee’s
spouse; and

(i) the employee is seeking the leave to be the child’s primary
caregiver.

21 Notices and documents—adoption leave
(1) This section applies if an employee wants to take adoption leave.

(2) The employee must give the employer—
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(a) for long adoption leave—written notice of any approval to adopt
a child at least 10 weeks before the expected date of placement of
the child for adoption purposes (the ‘“‘expected placement
date”); and

(b) written notice of the dates on which the employee wants to start
and end the leave, as soon as practicable after the employee is
notified of the expected placement date but, in any case, at least
14 days before starting the leave.

(3) The employee must, before starting the leave, give the employer—

(a) a statement from an adoption agency of the expected placement
date; and

(b) for long adoption leave—a statutory declaration by the employee
stating—

(1) the period of any adoption leave sought by the employee’s
spouse; and

(i1) the employee is seeking the leave to be the child’s primary
caregiver.

(4) In this section—

‘“adoption agency” means an agency, body, office or court, authorised by
a Commonwealth or State law to perform functions about adoption.

22 Reasons not to give notice or documents

(1) An employee does not fail to comply with section 19, 20 or 21 if the
failure was caused by—

(a) the child being born, or the pregnancy otherwise terminating,
before the expected date of birth; or

(b) the child being placed for adoption before the expected
placement date; or

(c) another reason that was reasonable in the circumstances.
(2) However, the employee must give the employer—

(a) notice of the period of the leave within 2 weeks after the birth or
placement; and

(b) in the case of the birth of a living child—a doctor’s certificate
stating the date on which the child was born.
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23 Notice of change to situation

An employee must notify the employer of any change in the information
provided under section 19, 20 or 21 within 2 weeks after the change.

24 Continuity of service
(1) Parental leave does not break an employee’s continuity of service.

(2) Parental leave is not to be taken into account in working out the
employee’s period of service, other than—

(a) to decide the employee’s entitlement to a later period of parental
leave; or

(b) as expressly provided in this Act, an industrial instrument or
employment contract.

25 Spouses not to take parental leave at same time

(1) An employee is not entitled to parental leave, other than short
parental leave or short adoption leave, when his or her spouse is on parental
leave.

(2) If the employee contravenes subsection (1), the period of parental
leave that the employee is entitled to is reduced by the period of leave
taken by his or her spouse.

26 Cancelling parental leave
(1) Parental leave applied for but not started is automatically cancelled
if—
(a) the employee withdraws the application for leave by written
notice to the employer; or

(b) the pregnancy terminates other than by the birth of a living child;
or

(c) the placement of the child with the employee for adoption
purposes does not proceed.

(2) If, while an employee is on parental leave—

(a) the pregnancy terminates other than by the birth of a living child;
or
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(b) the child in relation to whom the employee is on parental leave
dies; or

(c) the placement of the child with the employee for adoption
purposes does not proceed or continue;

the employee is entitled to resume work at a time nominated by his or her
employer within 2 weeks after the day on which the employee gives his or
her employer a written notice stating the employee intends to resume work
and the reason for the resumption.

(3) This section does not affect an employee’s entitlement to special
maternity leave or sick leave under section 37.6

27 Parental leave with other leave

(1) An employee may take any annual leave or long service leave to
which the employee is entitled instead of or together with parental leave.

(2) However, the total period of leave can not extend beyond the total
period allowed under section 18.

(3) While the employee is on unpaid parental leave, the employee is not
entitled to paid sick leave or other paid leave, unless the employer agrees.

(4) In this section—

“other paid leave” means paid leave authorised by law or by an industrial
instrument or employment contract.

28 Interruption of parental leave by return to work

(1) An employee and employer may agree that the employee break the
period of parental leave by returning to work for the employer, whether on
a full-time, part-time or casual basis.

(2) The period of parental leave can not be extended by the return to
work beyond the total period allowed under section 18.

29 Extending period of parental leave

(1) An employee may extend the period of parental leave once only by
written notice given to the employer at least 14 days—

6 Section 37 (Special maternity leave and sick leave)
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(a) before the start of the parental leave; or
(b) if the leave has been started—Dbefore the leave ends.
(2) The notice must state when the extended period of leave ends.

(3) The total period of leave can not be extended beyond the total period
allowed under section 18, unless the employer agrees.

30 Shortening period of parental leave

If the employer agrees, an employee may shorten parental leave by
written notice given to the employer at least 14 days before the employee
wants to return to work.

31 Effect on parental leave of ceasing to be the primary caregiver
(1) This section applies if—

(a) during a substantial period starting on or after the start of an
employee’s long parental leave, the employee is not the child’s
primary caregiver; and

(b) considering the length of the period and any other relevant
circumstances, it is reasonable to expect the employee will not
again become the child’s primary caregiver within a reasonable
period.

(2) The employer may notify the employee of the day, at least 4 weeks
after the employer gives the notice, on which the employee must return to
work.

(3) If the employee returns to work, the employer must cancel the rest of
the leave.

32 Return to work after parental leave etc.
(1) This section applies to—
(a) an employee who returns to work after parental leave; or

(b) a female employee who returns to work after special maternity
leave or sick leave under section 37.

(2) The employee is entitled to be employed in—
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(a) the position held by the employee immediately before starting
parental leave; or

(b) if the employee worked part-time because of the pregnancy
before starting maternity leave—the position held by the
employee immediately before starting part-time work; or

(c) if the employee was transferred to a safe job under section 36
before starting maternity leave—the position held by the
employee immediately before the transfer.

(3) If the position no longer exists but there are other positions available
that the employee is qualified for and is capable of performing, the
employee is entitled to be employed in a position that is, as nearly as
possible, comparable in status and remuneration to that of the employee’s
former position.

(4) An employer must make a position to which an employee is entitled
available to the employee.

(5) If a long term casual employee’s hours were reduced because of the
pregnancy before starting maternity leave, the employer must restore the
employee’s hours to hours equivalent to those worked immediately before
the hours were reduced.

33 Employer’s obligations

(1) On becoming aware that an employee or an employee’s spouse is
pregnant, or that an employee is adopting a child, an employer must inform
the employee of—

(a) the employee’s entitlement to parental leave under this part; and

(b) the employee’s obligations to notify the employer of any matter
under this part.

(2) An employer can not rely on an employee’s failure to give a notice or
other document required by this part unless the employer establishes that
subsection (1) has been complied with.

34 Dismissal because of pregnancy or parental leave
(1) An employer must not dismiss an employee because—

(a) the employee or employee’s spouse is pregnant or has applied to
adopt a child; or
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(b) the employee or employee’s spouse has given birth to a child or
adopted a child; or

(c) the employee has applied for, or is absent on, parental leave.
(2) This section does not affect any other rights of—
(a) anemployer to dismiss an employee; or

(b) adismissed employee.

35 Replacement employees

(1) The employer must, before a replacement employee starts
employment, give the replacement employee a written notice informing the
replacement employee of—

(a) the temporary nature of the employment; and
(b) the parent’s right to return to work.
(2) In this section—
“replacement employee” means—

(a) aperson who is specifically employed because an employee (the
“parent”)—

(1) starts parental leave; or
(11) 1s transferred to a safe job under section 36; or

(b) a person replacing an employee who is temporarily promoted or
transferred to replace the parent.

36 Transfer to a safe job

(1) This section applies whenever the present work of a female
employee is, because of her pregnancy or breastfeeding, a risk to the health
or safety of the employee or of her unborn or newborn child.

(2) The assessment of the risk is to be made on the basis of—
(a) adoctor’s certificate given by the employee to the employer; and

(b) the employer’s obligations under the Workplace Health and
Safety Act 1995.

(3) The employer must temporarily adjust the employee’s working
conditions or hours of work to avoid exposure to the risk.
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(4) If an adjustment is not feasible or can not reasonably be required to
be made, the employer must transfer the employee to other appropriate
work that—

(a) will not expose her to the risk; and

(b) 1is, as nearly as possible, comparable in status and remuneration
to that of her present work.

(5) If a transfer is not feasible or can not reasonably be required to be
made, the employer must grant the employee maternity leave, or any
available paid sick leave, for as long as a doctor certifies it is necessary to
avoid exposure to the risk.

37 Special maternity leave and sick leave
(1) This section applies if, before an employee starts maternity leave—

(a) the employee’s pregnancy terminates before the expected date of
birth, other than by the birth of a living child; or

(b) the employee suffers illness related to her pregnancy.

(2) For as long as a doctor certifies it to be necessary, the employee is
entitled to the following types of leave—

(a) unpaid leave (“‘special maternity leave”);

(b) paid sick leave, either instead of, or as well as, special maternity
leave.

38 Special adoption leave

An employee who is seeking to adopt a child is entitled to up to 2 days
unpaid leave to attend compulsory interviews or examinations as part of the
adoption procedure.

Division 3—Carer’s leave

39 Entitlement

(1) An employee may use up to 5 days of sick leave on full pay
(“carer’s leave”) in each year to care and support—
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(a) members of the employee’s immediate family when they are ill;
or

(b) members of the employee’s household when they are ill.

(2) A long term casual employee is entitled to 5 days unpaid leave (also
“carer’s leave”) in each year to care and support—

(a) members of the employee’s immediate family when they are ill;
or

(b) members of the employee’s household when they are ill.

(3) The employee must, if required by the employer, produce a doctor’s
certificate or statutory declaration evidencing that the member is ill with an
illness that requires care by another.

(4) An employee can not take carer’s leave if another person has taken
leave to care for the same person.

(5) Carer’s leave may be taken for part of a day.
(6) The employee must, if practicable, give the employer—

(a) notice of the intention to take carer’s leave before taking the
leave; and

(b) the name of the person requiring care and the person’s
relationship to the employee; and

(c) the reason for taking the leave; and
(d) the period that the employee estimates he or she will be absent.

(7) If it is not practicable for the employee to notify the employer of the
intention to take carer’s leave before taking the leave, the employee must
notify the employer at the first reasonable opportunity.

(8) An employee who may use sick leave as carer’s leave may take
unpaid carer’s leave if the employer agrees.

(9) A long term casual employee may take additional unpaid carer’s
leave if the employer agrees.

Division 4—Bereavement leave

40 Entitlement
(1) This section does not apply to—
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(a) casual employees, other than long term casual employees; or
(b) pieceworkers.

(2) An employee, other than a long term casual employee, is entitled to
at least 2 days bereavement leave on full pay on the death of a member of
the person’s immediate family or household in Australia.

(3) A long term casual employee is entitled to at least 2 days unpaid
bereavement leave on the death of a member of the person’s immediate
family or household in Australia.

(4) The employee must give the employer a copy of the funeral notice or
other evidence of the death the employer reasonably requires.

(5) An employee may take additional leave as unpaid bereavement leave
if the employer agrees.

Division 5—Part overrides less favourable conditions

41 This part overrides less favourable conditions
This part has effect despite—
(a) another law of the State; or
(b) an industrial instrument or order;

to the extent that the law, instrument or order provides an employee with a
benefit that is less favourable to the employee.

PART 3—LONG SERVICE LEAVE
Division 1—Definitions for pt 3
42 Definitions for pt 3

In this part—

‘“‘continuous service’” of an employee means—
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(a) 1n section 50’—the period of continuous service the employee is
taken to have had with an employer under section 50(4); and

(b) elsewhere—the employee’s continuous service with the same
employer (whether wholly in the State, or partly in and partly
outside the State).

“owner” of a meat works includes a person who carries on the business of
the works.

“period between seasons” includes the period between—
(a) the end of 1 season and the start of the next season; and

(b) for a particular employee—the day the employee stops
employment in 1 season and the day the employee starts
employment in the next season.

“season” means a period (whether falling completely in 1 calendar year or
partly in 1 calendar year and partly in the next calendar year) when—

(a) for the sugar industry—
(1) sugar cane is delivered to, and crushed at, a sugar mill; or

(i1) sugar cane is harvested, or farm work is performed, in the
sugar industry; or

(b) for a meat works—stock are delivered to, and slaughtered at, the
works.

Division 2—Employees generally

43 Entitlement
(1) This section applies to all employees, other than seasonal employees.
(2) An employee is entitled to long service leave on full pay of—
(a) for the first 10 years continuous service—8.6667 weeks; and

(b) if the employee has completed at least a further 5 years
continuous service—another period that bears to 8.6667 weeks
the proportion that the employee’s further period of continuous
service bears to 10 years.

7 Section 50 (Entitlement—employees in sugar industry and meat works)
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(3) An employee who has completed at least 7 years continuous service
is entitled to a proportionate payment for long service leave on the
termination of the employee’s service.

(4) However, if the employee’s service is terminated before the
employee has completed 10 years continuous service, the employee is
entitled to a proportionate payment only if—

(a) the employee’s service is terminated because of the employee’s
death; or

(b) the employee terminates the service because of—
(i) the employee’s illness or incapacity; or
(i) a domestic or other pressing necessity; or
(c) the termination is because the employer—

(1) dismisses the employee for a reason other than the
employee’s conduct, capacity or performance; or

(i1) unfairly dismisses the employee.

(5) Long service leave is exclusive of a public holiday that falls during
the period of the leave.

(6) An employee who is entitled to long service leave elsewhere than
under this Act, is entitled to leave that is at least as favourable as the
entitlement under this section.

(7) For the purposes of working out when an employee may take long
service leave, only two-thirds of the employee’s continuous service
completed before the commencement of this subsection counts as
continuous service.

(8) Subsection (7) does not reduce an entitlement to long service leave
that an employee has accrued before subsection (7) commences.

Examples of subsections (7) and (8)—

An employee has completed 15 years continuous service immediately before the
commencement. The 15 years counts as 10 years continuous service for working out
when the employee may take long service leave. The employee may take the leave
immediately. The employee’s entitlement then is 13 weeks (15 x 0.86667 weeks).

An employee has completed 10 years continuous service immediately before the
commencement. The 10 years counts as 6.6667 years continuous service for working
out when the employee may take long service leave. The employee may take the leave
after completing another 3.3333 years continuous service. The employee’s entitlement
then will be 11.5556 weeks ([10 + 3.3333] x 0.86667 weeks).
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An employee has completed 1 year continuous service immediately before the
commencement. The 1 year counts as 0.6667 years continuous service for working out
when the employee may take long service leave. The employee may take the leave after
completing another 9.3333 years continuous service. The employee’s entitlement then
will be 8.9556 weeks ([1 + 9.3333] x 0.86667 weeks).

An employee starts employment after the commencement. The employee may take
long service leave after completing 10 years continuous service. The employee’s
entitlement then will be 8.6667 weeks (10 x 0.86667 weeks).

(9) In this section—

“proportionate payment” means a payment equal to the employee’s full
pay for a period that bears to 8.6667 weeks the proportion that the
employee’s period of continuous service (stated in years, and a
fraction of a year if necessary) bears to 10 years.

44 Working out continuity of service for service before 23 June 1990

(1) This section applies to service of all employees who are not casual
employees before 23 June 1990.3

(2) The repealed Industrial Conciliation and Arbitration Act 1961,
sections 17, 18, 19 and 20, applies to—

(a) the determination of the employee’s continuous service before 23
June 1990; and

(b) the calculation of the employee’s entitlement to long service
leave in relation to continuous service before 23 June 1990.

45 Taking long service leave
(1) The commission may insert in an industrial instrument provisions—

(a) about the time when, the way in which, and the conditions on
which, long service leave may be taken; or

(b) to the effect that leave in the nature of long service leave taken,
before the provisions take effect, by an employee bound by the
instrument must be deducted from the long service leave that the
employee becomes entitled to under the provisions.

(2) An employee and employer may agree when the employee is to take
long service leave.

8 In all other circumstances, see part 6 (Continuity of service and employment).
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(3) If the employee and employer can not agree, the employer may
decide when the employee is to take leave by giving the employee at least 3
months written notice of the date on which the employee must take at least
4 weeks long service leave.

(4) Subsection (3) applies subject to an industrial instrument.

46 Payment for long service leave

(1) The employer must pay the employee for long service leave at the
ordinary rate being paid to the employee immediately before the leave is
taken.

(2) However, if the employee is, immediately before taking the leave,
being paid at a higher rate than the ordinary rate, the employer must pay the
employee at the higher rate.

(3) An employer must not reduce an employee’s usual rate, before an
employee starts long service leave, with intent to avoid the employer’s
obligation under subsection (2).

(4) If satisfied an employer has done so, the commission may order the
employer to pay the employee at the usual rate even though the employee
was not being paid the usual rate immediately before starting leave.

(5) If, during the employee’s leave—

(a) the ordinary rate is increased above the higher rate—the
employer must pay the employee at the increased rate for the part
of the leave period that the increased rate applies to; or

(b) the ordinary rate is reduced—the employer may pay the
employee at the reduced rate for the part of the leave period that
the reduced rate applies to.

(6) In this section—

“usual rate” the rate at which the employee is being paid for ordinary
time, being a rate that is higher than the ordinary rate.
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Division 3—Casual or regular part-time employees

47 Continuity of service—additional considerations for casual
employees

(1) The service of an employee (a ‘“‘casual employee’’) who is employed
more than once by the same employer over a period is continuous service
with the employer even though—

(a) the employment is broken; or
(b) any of the employment is not full-time employment; or

(c) the employee is employed by the employer under 2 or more
employment contracts; or

(d) the employee would, apart from this section, be taken to be
engaged in casual employment; or

(e) the employee has engaged in other employment during the
period.

(2) However, the continuous service ends if the employment is broken
by more than 3 months between the end of 1 employment contract and the
start of the next employment contract.

(3) In working out the length of an employee’s continuous service—
(a) the following service must not be taken into account—
(1) service by the employee before 23 June 1990;

(11) if the employee only obtained the entitlement because of the
enactment of the repealed Industrial Relations Reform Act
1994, section 17°—the employee’s service between 23 June
1990 and 30 March 1994; and

(b) subject to subsection (2), a period when the employee was not
employed by the employer must be taken into account.

(4) Subsection (3)(a)(i) does not affect an employee’s entitlement to
long service leave under—

(a) an award made before 23 June 1990; or
(b) the Industrial Conciliation and Arbitration Act 1961.

9 Industrial Relations Reform Act 1994, section 17 (Replacement of s 164
(Continuous service of casual employees))
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(5) This section does not limit any other entitlement to long service leave
that an employee may have.

48 Taking long service leave—alternative provision for casual or
regular part-time employees

(1) An employer may agree with a casual or regular part-time!'°
employee that the entitlement to long service leave may be taken in the
form of its full-time equivalent.

Example—
If an employee—
(a) is entitled to be paid for 260 hours long service leave; and

(b) works under an award that provides for a full-time working week of 40 ordinary
working hours;

the employee and the employer may agree that the employee take 6!/, weeks leave
(260 + 40 = 6'/,).

(2) This section applies subject to a provision in an industrial instrument
about the employee’s long service leave.

49 Payment for long service leave

(1) This section applies if an employee who is entitled to long service
leave was a casual or regular part-time employee at any time during the
employee’s continuous service to which the long service leave relates.

(2) The minimum amount payable to the employee for long service leave
is worked out using the formula—

actual service y 8.6667
52 10

x hourly rate

Example—

An employee who worked 15 600 ordinary working hours over a 10 year period and is
being paid an hourly rate of $12 is entitled to be paid—
15600 8.6667

10 See the dictionary for the definition “regular part-time employee”.
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(3) If a dispute arises between an employee who is paid at piecework
rates and the employer about the rate the employee should be paid for long
service leave, the commission may decide the rate payable.

(4) An employee and employer may agree on the times when, and the
way in which, the employee will be paid for long service leave.

(5) The commission may decide any matter relating to payment for long
service leave that the employee and employer can not agree on.

(6) An amount payable for long service leave becomes payable at a time
agreed between the employee and employer or, if they can not agree, at a
time decided by the commission.

(7) In this section—

‘“actual service’” means the total ordinary working hours actually worked
by an employee during the employee’s period of continuous service.

“casual employee” means an employee mentioned in section 47(1).!

“hourly rate” means the hourly rate for ordinary time payable to the
employee—

(a) if the employee takes the long service leave—on the day that the
employee starts the leave; or

(b) if the employee’s employment is terminated—on the date that the
termination takes effect.

Division 4—Seasonal employees

50 Entitlement—employees in sugar industry and meat works
(1) This section applies to the following seasonal employees—

(a) an employee employed in seasonal employment in the sugar
industry; or

(b) an employee employed in or about meat works in seasonal
employment by the meat works owner.

11 Section 47 (Continuity of service—additional considerations for casual employees)



s 50 66 s 50
Industrial Relations Act 1999

(2) The employee is entitled to long service leave on full pay of at least
the number of weeks worked out using the following formula—

actual service

section 43 entitlement x 0

Example—

An employee who worked half of each year, over a 10 year period, is entitled to half the
section 43 entitlement, that is, half of 8.6667 weeks leave (8.6667 x 5 = 4.3334).
10

(3) Service with the employer of an employee engaged in harvesting
sugar cane or farm work in the sugar industry before 23 June 1990 must not
be taken into account in working out the length of the employee’s
continuous service.

(4) A period between seasons when the employee is not employed by the
employer must be taken into account in working out the length of an
employee’s continuous service if—

(a) in 1 season—the employee’s service with the employer
continued until the end of the season or until an earlier day when
the employee’s employment was terminated by the employer;
and

(b) in the next season—the employee’s service with the same
employer started on the season’s opening or on a later day in the
season when the employer required the employee to start
employment.

(5) If an employee is employed by the employer between seasons, the
part of the period between seasons when the employee is employed must
be taken into account in working out the length of the employee’s actual
service.

(6) An employee who is entitled to long service leave elsewhere than
under this Act, is entitled to leave that is at least as favourable as the
entitlement under this section.

(7) In this section—

“actual service” means the total ordinary time actually worked by an
employee during the employee’s period of continuous service.

“section 43 entitlement’ means the entitlement to long service leave of an
employee under section 43.
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51 Taking long service leave—employees in sugar industry and meat
works

(1) This section applies to the following seasonal employees—

(a) an employee employed in seasonal employment in the sugar
industry;

(b) an employee employed in or about meat works in seasonal
employment by the meat works owner.

(2) An employee may take long service leave between seasons.

(3) If an employee takes leave between seasons, the leave is taken to
have started when the employee last ceased employment with the
employer.

52 Other seasonal employees
The commission may decide the entitlement to long service leave of an
employee—
(a) who is employed in seasonal employment, but who is not
employed—
(i) in the sugar industry, or
(i1) in or about meat works; or

(b) who is employed in other periodic employment that is not
defined as casual employment by the relevant industrial
instrument.

Division 5—Miscellaneous

53 Payment instead of long service leave

(1) An employee may be paid for all or part of an entitlement to long
service leave instead of taking the leave or part of the leave if subsection
(2) or (3) applies.

(2) If the relevant industrial instrument provides for the employee to be
paid for all or part of an entitlement to long service leave instead of taking
the leave or part of the leave, payment may be made, in accordance with
the industrial instrument, if the employee and employer agree by a signed
agreement.
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(3) If no industrial instrument provides for the employee to be paid for
all or part of an entitlement to long service leave instead of taking the leave
or part of the leave, payment may be made only if the payment is ordered
by the commission on application by the employee.

(4) The commission may order the payment only if satisfied the payment
should be made—

(a) on compassionate grounds; or
(b) on the ground of financial hardship.

(5) Despite section 58(2), the full bench must not make a general ruling
that allows an employee to be paid for an entitlement to long service leave
instead of taking the leave.

(6) In subsection (3)—

“employee” includes a registered worker under the Building and
Construction Industry (Portable Long Service Leave) Act 1991.

“entitlement to long service leave” includes an entitlement to long service
leave under the Building and Construction Industry (Portable Long
Service Leave) Act 1991, section 57(1).12

54 Payment instead of long service leave on death

(1) This section applies if an employee entitled to long service leave
dies—

(a) before taking the leave; or
(b) after starting, but before finishing, the leave.

(2) The employer must pay the employee’s legal personal representative
any amount payable for the employee’s entitlement to long service leave
that has not been already been paid.

12 Building and Construction Industry (Portable Long Service Leave) Act 1991,
section 57 (Entitlement to long service leave)
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(3) If the employer does not do so, the employee’s legal personal
representative or an inspector may recover the amount as unpaid wages.!3

55 Continuity not broken by service in Reserve Forces

(1) An employee’s service in the reserve forces is taken to be continuous
service with the employer who employed the employee immediately before
the employee starting service with the Forces.

(2) In this section—

“reserve forces” means the Australian Naval Reserve, Australian Army
Reserve or Australian Air Force Reserve.

56 Recognition of certain exemptions
(1) This part does not apply to an employer if—

(a) the commission has exempted the employer, under the repealed
Industrial Conciliation and Arbitration Act 1961, from the
application of long service leave provisions in that Act or an
award; and

(b) the exemption is in force.

(2) On application, the commission may revoke an exemption.

57 Person may be “employer” and ‘“employee”

If in performing duties in a calling a person is an employee, the person is
entitled to long service leave as prescribed under this part despite the
person being, by definition for this Act, an employer because of—

(a) the person’s engagement in the calling; or

(b) the position the person holds in the calling.

13 See section 399 (Recovery of unpaid wages etc.).
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PART 4—REVIEW

58 Review of general employment conditions

(1) On application by the Minister, an organisation or a State peak
council, the full bench may review a condition under this chapter.

(2) The full bench may, by a general ruling under section 287,'4
substitute the condition with another condition that is no less favourable.

PART 5—EQUAL REMUNERATION FOR WORK OF
EQUAL OR COMPARABLE VALUE

59 Definition for pt 5
In this part—

“equal remuneration for work of equal or comparable value” means
equal remuneration for men and women employees for work of equal
or comparable value.

60 Orders requiring equal remuneration

(1) The commission may make any order it considers appropriate to
ensure employees covered by the order receive equal remuneration for
work of equal or comparable value.

(2) An order may provide for an increase in remuneration rates,
including minimum rates.

61 Orders only on application

The commission may make an order under this part only on application
by—

(a) an employee to be covered by the order; or

14 Section 287 (General rulings)
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(b) an organisation whose rules entitle it to represent the industrial
interests of employees to be covered by the order; or

(c) a State peak council; or
(d) the Minister; or

(e) the anti-discrimination commissioner.

62 When commission must and may only make order

The commission must, and may only, make an order if it is satisfied the
employees to be covered by the order do not receive equal remuneration for
work of equal or comparable value.

63 Immediate or progressive introduction of equal remuneration

The order may introduce equal remuneration for work of equal or
comparable value—

(a) immediately; or

(b) progressively, in specified stages.

64 Employer not to reduce remuneration

(1) An employer must not reduce an employee’s remuneration because
an application or order has been made under this part.

(2) If an employer purports to do so, the reduction is of no effect.

65 Part does not limit other rights

(1) This part does not limit any right a person or organisation may
otherwise have to secure equal remuneration for work of equal or
comparable value.

(2) Subsection (1) is subject to section 66.

66 Applications under this part

(1) An application can not be made under this part for an order to secure
equal remuneration for work of equal or comparable value for an employee
if proceedings for an alternative remedy—
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(a) to secure the remuneration for the employee; or

(b) against unequal remuneration for work of equal or comparable
value for the employee;

have started under another provision of this Act or under another Act.

(2) Subsection (1) does not prevent an application under this part if the
proceedings for the alternative remedy have—

(a) been discontinued by the party who started the proceedings; or
(b) failed for want of jurisdiction.

(3) If an application under this part has been made for an order to secure
equal remuneration for work of equal or comparable value for an
employee, a person is not entitled to start proceedings for an alternative
remedy under a provision or Act mentioned in subsection (1)—

(a) to secure the remuneration for the employee; or

(b) against unequal remuneration for work of equal or comparable
value for the employee.

(4) Subsection (3) does not prevent proceedings being started for an
alternative remedy if the proceedings under this part have—

(a) been discontinued by the party who started the proceedings; or

(b) failed for want of jurisdiction.

PART 6—CONTINUITY OF SERVICE AND
EMPLOYMENT

67 Definition for pt 6
In this part—

“service” includes employment.

68 How part applies

(1) This part applies when working out an employee’s rights and
entitlements under this Act or an industrial instrument by prescribing when
the employee’s continuity of service is not broken.
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(2) An employee is not entitled to claim the benefit of a right or
entitlement more than once for the same period of service.

69 Continuity of service—transfer of calling

(1) A “transferred employee” is a person who becomes an employee of
an employer (the ‘“new employer”) because of the transfer of a calling to
the new employer from another employer (the “former employer”).

(2) Even if a person is dismissed by the former employer before the
transfer of a calling, the person is taken to be a transferred employee if—

(a) the person is employed by the new employer after the transfer;
and

(b) the employee—

(1) was dismissed by the former employer within 1 month
immediately before the transfer; and

(i1) is re-employed by the new employer within 3 months after
the dismissal.

(3) The transfer of the calling is taken not to break the transferred
employee’s continuity of service.

(4) A period of service with the former employer (including service
before the commencement of this section) is taken to be a period of service
with the new employer.

(5) In this section—

“dismissed” includes stood-down.

70 Continuity of service—apprentices or trainees
(1) This section applies if—
(a) an employee, while employed with the employer, starts an
apprenticeship or traineeship; or
(b) the employer—

(i) continues to employ an apprentice or trainee (the
“employee’”) on the completion of the apprenticeship or
traineeship; or
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(i) re-employs the employee within 3 months after completion
of the employee’s apprenticeship or traineeship.

(2) The period of the apprenticeship or traineeship does not break the
employee’s continuity of service.

71 Continuity of service—generally

(1) Service with a partnership and an employer who was, or becomes, a
member of the partnership is taken to be continuous service with the same
employer.

(2) An employee’s continuity of service with an employer is not broken
if the employee’s service is temporarily lent or let on hire by the employer
to another employer.

(3) An employee’s continuity of service with an employer is not broken
by an absence, including through illness or injury—

(a) on paid leave approved by the employer; or
(b) on unpaid leave approved by the employer.
(4) An employee’s continuity of service with an employer is not broken
if—
(a) the employee’s employment is terminated by the employer or
employee because of illness or injury; and
(b) the employer re-employs the employee; and

(c) the employee has not been employed in a calling (whether on the
employee’s own account or as an employee) between the
termination and the re-employment.

(5) An employee’s continuity of service with an employer is not broken
if—
(a) the employee’s employment is terminated by the employer or
employee; and

(b) the employer re-employs the employee within 3 months after the
termination. !>

(6) An employee’s continuity of service with an employer is not broken
if—

15  See also section 78(4)(a) (Remedies—reinstatement or re-employment).
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(a) the employee’s employment is interrupted or terminated by the
employer with intent to avoid an obligation under this part, an
industrial instrument or employment contract; or

(b) the employee’s employment is interrupted or terminated by the
employer as a direct or indirect result of an industrial dispute,
and the employer re-employs the employee.

(7) An employee’s continuity of service is not broken if—

(a) the employee’s employment is interrupted or terminated by the
employer because of slackness of trade or business; and

(b) the employer re-employs the employee.

(8) Service with a corporation and any of its subsidiaries is taken to be
continuous service with the same employer.

(9) However, a period for which the employee is away from work under
subsections (3)(b) to (6) is not service under this part unless—

(a) this Act or an industrial instrument provides otherwise; or
(b) the commission directs otherwise.
(10) In this section—
“subsidiary” has the meaning given by the Corporations Act.

“terminate” includes stand-down.

CHAPTER 3—DISMISSALS

PART 1—EXCLUSIONS

72  Who this chapter does not apply to
(1) Section 73(1) does not apply to—

(a) an employee during the first 3 months of employment with an
employer (the “probationary period”), if the dismissal is for a
reason other than an invalid reason, unless the employee and
employer agree in writing that the employee serve—
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(1) a period of probation that is shorter than the probationary
period; or

(i) no period of probation; or

(b) an employee serving a period of probation that is longer than the
probationary period, if—

(1) the period decided, by written agreement between the
employee and employer before the employment started, is a
reasonable period having regard to the nature and
circumstances of the employment; and

(i1) the dismissal is for a reason other than an invalid reason; or

(c) ashort term casual employee, unless the dismissal is for a reason
mentioned in section 73(2)(1), (j), (k) or (m); or
(d) an employee engaged for a specific period or task, unless—

(i) the main purpose of engaging the employee in that way is,
or was at the time of the employee’s engagement, to avoid
the employer’s obligations under part 2; or

(1) the employee is participating in a labour market program
and is dismissed before the period ends or the task is
complete; or

(e) an employee—

(i) who is not employed under an industrial instrument; and

(i1) who is not a public service officer employed on tenure under
the Public Service Act 1996; and

(i11)) whose annual wages immediately before the dismissal are
more than $68 000 or a greater amount stated in, or worked
out in a way prescribed under a regulation; or

(f) an apprentice or trainee.
(2) In deciding—
(a) the probationary period for subsection (1)(a); or
(b) whether an employee is a short term casual employee for

subsection (1)(c) and (8);

periods of employment with a former employer that are taken to be service
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with a new employer because of section 69! must be taken into account.

(3) Parts 3 and 4!7 do not apply to—

(a)
(b)
(©)
(d)

(e)

®

a casual employee; or
an employee engaged by the hour or day; or
an employee engaged for a specific period or task; or

an employee during the first 3 months of employment with an
employer (the “probationary period”’) unless the employee and
employer agree in writing that the employee serve—

(1) a period of probation that is shorter than the probationary
period; or

(i1) no period of probation; or

an employee serving a period of probation that is longer than the

probationary period if the period decided by written agreement

between the employee and employer before the employment

started, is a reasonable period having regard to the nature and
circumstances of the employment; or

an employee—
(i) who is not employed under an industrial instrument; and

(i1) who is not a public service officer employed on tenure under
the Public Service Act 1996; and

(i11) whose annual wages immediately before the dismissal are
more than $68 000 or a greater amount stated in, or worked
out in a way prescribed, under a regulation.

(4) Part 4 does not apply to an employee with less than 1 year of
continuous service.

(5) A regulation may exclude particular employees from the operation of
particular provisions of this chapter.

(6) Without limiting subsection (5), the regulation may identify as a
class of employees those employees whose wages or salary immediately
before dismissal was more than an amount, or an amount worked out in a
way, prescribed under the regulation.

16  Section 69 (Continuity of service—transfer of calling)

17  Parts 3 (Requirements for dismissal) and 4 (Additional requirements for dismissal)
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(7) Parts 3 to 7'8 do not apply to—

(a) an apprentice or trainee; or

(b) an employee participating in a labour market program.
(8) In this section—

“short term casual employee” means a casual employee, other than a
casual employee who—

(a) 1is engaged—

(1) by a particular employer on a regular and systematic basis;
and

(11) for several periods of employment during a period of at least
1 year; and

(b) apart from the employer’s decision not to offer the person further
employment, had a reasonable expectation of further
employment by the employer.

PART 2—UNFAIR DISMISSALS

73 When is a dismissal unfair
(1) A dismissal is unfair if it is—
(a) harsh, unjust or unreasonable; or
(b) for an invalid reason.
(2) Each of the following is an “invalid reason”—

(a) temporary absence, within the meaning of a regulation, from
work because of illness or injury (other than an injury within the
meaning of part 59);

(b) seeking office as, or acting or having acted in the capacity of, an
employees’ representative;

18 Chapter 3 (Dismissals), parts 3 (Requirements for dismissal), 4 (Additional
requirements for dismissal), 5 (Protection of injured employees), 6 (Stand-down of
employees) and 7 (General)

19  Part 5 (Protection of injured employees)
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74

(©)

(d)
(e)

®

(€9)
(h)
)
Q)

)
)

membership of an employee organisation or participation in the
organisation’s activities outside working hours or, with the
employer’s consent, during working hours;

non-membership of an employee organisation;

filing a complaint, or taking part in proceedings, against an
employer involving alleged violation of laws or recourse to
competent administrative authorities;

the making by anyone, or a belief that anyone has made or may
make—

(i) a public interest disclosure under the Whistleblowers
Protection Act 1994; or

(1) a complaint under the Health Rights Commission Act 1991,

refusing to negotiate for, make, sign, extend, amend or terminate
a certified agreement or QWA;

refusing to negotiate for or make a certified agreement, or
Australian workplace agreement, under the Commonwealth Act;

the employee or employee’s spouse is pregnant or has applied to
adopt a child;

the employee or employee’s spouse has given birth to a child or
adopted a child;

applying for, or being absent on, parental leave;

a reason mentioned in section 394(2);20

(m) discrimination.

Application for reinstatement

(1) If it is alleged that an employee has been unfairly dismissed, an
application for reinstatement may be made to the commission for the
dismissal to be dealt with under this chapter.

(2) The application must be made within—

(a)

21 days after the dismissal takes effect; or

20

Section 394 (Contract not to stipulate mode of spending wages)
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(b) a further period the commission allows on an application made at
any time.

(2A) However, a person—

(a) who, immediately before the commencement of this subsection,
was a federal award employee within the meaning of section
72(8), as in force immediately before the commencement of this
subsection; and

(b) who was dismissed after 30 June 1999, but before the
commencement of this subsection; and

(¢) who—

(1) has made an application for reinstatement relating to that
dismissal to the commission, but the application was
rejected or dismissed because the person was a federal
award employee; and

(i) has not made an application for reinstatement relating to
that dismissal to the Australian commission;

may make an application within 21 days after the commencement of this
subsection.

(3) An application may be made by—
(a) an employee; or

(b) with the employee’s consent—an organisation whose rules
entitle it to represent the employee’s industrial interests.

(4) The registrar may reject an application if the registrar considers the
dismissed employee is a person mentioned in section 72(1) as a person to
whom section 73(1) does not apply.

(5) If the registrar rejects the application, the registrar must, by written
notice, notify the applicant—

(a) that the application has been rejected; and

(b) of the reasons why the registrar considers the dismissed
employee is a person mentioned in section 72(1) as a person to
whom section 73(1) does not apply.

(6) The applicant may, by written notice given within 21 days after the
registrar’s notice is received, inform the registrar that the applicant wishes
the application to proceed.
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(7) If the applicant does so, the commission must deal with the
application, despite the registrar’s rejection.

(8) The commission and registrar must deal with an application as
quickly as possible.

75 Conciliation before application heard

(1) The commission must hold a conference to attempt to settle an
application under section 74 by conciliation before it hears the application.

(2) The commission may, by written notice, require the applicant,
employee or employer to attend the conference at a stated time and place.

(3) If the commission is satisfied all reasonable attempts to settle the
matter by conciliation are, or are likely to be, unsuccessful so far as it
relates to at least 1 ground of the application or because the applicant is a
person to whom section 73(1) does not apply, it—

(a) must issue a written certificate stating that the commission—
(i) 1is so satisfied for a stated ground; or

(i) considers the applicant is a person to whom section 73(1)
does not apply; and

(b) inform the parties to the conciliation of—

(i) the commission’s assessment of the merits of the
application in relation to the stated ground or in relation to
how the applicant is a person to whom section 73(1) does
not apply; and

(1) the possible consequences of further proceeding on the
application; and

(c) may recommend the application be discontinued, whether or not
it also recommends another way of resolving the matter.

(4) The application lapses if the applicant has not, within 6 months after
the applicant has been informed by the commission under subsection (3)—

(a) taken any action in relation to the application; or
(b) discontinued the application.

(5) The parties may seek further conciliation, or settle the matter, at any
time before an order is made under section 78, 79 or 80.
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(6) The vice president may delegate the functions of the commission
under this section to the registrar or a deputy registrar.

76 Arbitration when conciliation unsuccessful

If the commission considers all reasonable attempts to settle an
application by conciliation have been made, but have been unsuccessful,
the commission may hear and decide the application by—

(a) making an order under section 78, 79 or 80; or

(b) dismissing the application.

77 Matters to be considered in deciding an application

In deciding whether a dismissal was harsh, unjust or unreasonable, the
commission must consider—

(a) whether the employee was notified of the reason for dismissal;
and

(b) whether the dismissal related to—

(i) the operational requirements of the employer’s undertaking,
establishment or service; or

(i) the employee’s conduct, capacity or performance; and

(c) if the dismissal relates to the employee’s conduct, capacity or
performance—

(i) whether the employee had been warned about the conduct,
capacity or performance; or

(i1) whether the employee was given an opportunity to respond
to the allegation about the conduct, capacity or
performance; and

(d) any other matters the commission considers relevant.

78 Remedies—reinstatement or re-employment

(1) This section applies if the commission is satisfied an employee was
unfairly dismissed.

(2) The commission may order the employer to reinstate the employee to
the employee’s former position on conditions at least as favourable as the
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conditions on which the employee was employed immediately before
dismissal.

(3) If the commission considers reinstatement would be impracticable,
the commission may order the employer to re-employ the employee in
another position that the employer has available and that the commission
considers suitable.

(4) The commission may also—

(a) make an order it considers necessary to maintain the continuity
of the employee’s employment or service; and

(c) order the employee to repay any amount paid to the employee by,
or for, the employer on the dismissal; and

(b) order the employer to pay the employee the remuneration lost, or
likely to have been lost, by the employee because of the
dismissal, after taking into account any employment benefits or
wages received by the employee since the dismissal.

(5) This section does not limit the commission’s power to make an
interim or interlocutory order.

79 Remedies—compensation

(1) If, and only if, the commission considers reinstatement or
re-employment would be impracticable, the commission may order the
employer to pay the employee an amount of compensation decided by the
commission.

(2) The commission must not award an amount of compensation that is
more than—

(a) if the employee was employed under an industrial
instrument—the wages the employer would have been liable to
pay the employee for the 6 months immediately after the
dismissal, paid at the rate the employee received immediately
before the dismissal; or

(b) if the employee was not employed under an industrial
instrument—the lesser of the wages under paragraph (a) and an
amount equal to half the amount prescribed under section
72(1)(e)(iii).

(3) The commission must take into account any amount paid to the
employee by the employer on the dismissal.
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(4) This section does not limit the commission’s power to make an
interim or interlocutory order.

80 Sanctions for unfair dismissal—invalid reason

(1) If satisfied an employer has dismissed an employee for an invalid
reason, the commission may order the employer to pay the employee an
amount of not more than the monetary value of 135 penalty units.

(2) The commission may make the order in addition to an order for
reinstatement, re-employment or compensation.

81 Further orders if employer fails to reinstate

(1) If an employer wilfully contravenes an order to reinstate or
re-employ an employee, the commission may—

(a) further order the employer to pay the employee—

(1) an amount of not more than the monetary value of 50
penalty units; and

(i) an amount for lost wages; and

(b) make further orders until the employer complies with an order
under section 78 or this section.

(2) This section does not affect another provision of this Act allowing
proceedings to be taken against the employer.

82 Effect of order on leave

If the commission makes an order under section 78, the interruption to
the employee’s continuity of employment or service caused by the
dismissal must be disregarded when working out the employee’s
entitlement—

(a) to annual, sick, family or long service leave; or

(b) under this chapter.
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PART 3—REQUIREMENTS FOR DISMISSAL

83 What employer must do to dismiss employee
(1) An employer may dismiss an employee only if—
(a) the employee has been—
(1) given the period of notice required by section 84; or
(i) paid the compensation required by section 85; or

(b) the employee engages in misconduct of a type that would make it
unreasonable to require the employer to continue the
employment during the notice period.

(2) Misconduct under subsection (1)(b) includes—
(a) theft; and
(b) assault; and
(¢) fraud; and
(d) other misconduct prescribed under a regulation.

(3) However, subsection (1)(b) does not apply if the employee can show
that, in the circumstances, the conduct was not conduct that made it
unreasonable to continue the employment during the notice period.

(4) If an employer dismisses an employee, to whom subsection (1)(a)
applies, without giving the required notice or paying the required
compensation—

(a) on an application under section 742'—the commission may order
the employer to pay the employee the compensation that the
employer was required to pay under section 85; or

(b) otherwise—the commission or a magistrate may order the
employer to pay the employee the compensation that the
employer was required to pay under section 85.

(5) An application for an order under subsection (4)(b) may be made
by—

(a) an employee who has been dismissed; or

21 Section 74 (Application for reinstatement)
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(b) with the employee’s consent—an organisation whose rules
entitle it to represent the employee’s industrial interests; or

(c) aninspector.

(6) The application must be made within 6 years after the day on which
the employee is dismissed.

(7) A regulation may exclude from the operation of this section
dismissals happening in specified circumstances that relate to the transfer
of the employer’s business.

84 Minimum period of notice required
(1) The minimum period of notice is—

(a) if the employee’s continuous service is—
(1) not more than 1 year—1 week; and
(i1)) more than 1 year, but not more than 3 years—?2 weeks; and
(ii1)) more than 3 years, but not more than 5 years—3 weeks; and
(iv) more than 5 years—4 weeks; and

(b) increased by 1 week if the employee—
(1) 1s 45 years old or over; and

(1) has completed at least 2 years of continuous service with the
employer.

(2) A regulation may prescribe matters that must be disregarded when
working out continuous service under subsection (1).

85 Minimum amount of compensation required

(1) The minimum compensation payable to an employee is at least equal
to the total of the amounts the employer would have been liable to pay the
employee if the employee’s employment had continued until the end of the
required notice period.

(2) The total must be worked out on the basis of—
(a) the ordinary working hours worked by the employee; and

(b) the amounts payable to the employee for the hours, including, for
example, allowances, loadings and penalties; and
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(c) any other amounts payable under the employee’s employment
contract.

(3) A regulation may prescribe the amount that is taken to be payable, or
how to work out the amount, under an employment contract mentioned in
subsection (2)(c), to an employee whose wages before dismissal were
decided wholly or partly on the basis of commission or piece rates.

PART 4—ADDITIONAL REQUIREMENTS FOR
DISMISSAL

Division 1—Orders giving effect to article 12 of Termination of
Employment Convention

86 When this division applies

This division applies to an application about severance allowance or
other separation benefits.

87 Orders about severance allowance and other separation benefits

(1) The commission may make an order about severance allowance or
other separation benefits on application by—

(a) an employee; or

(b) an organisation whose rules entitle it to represent the employee’s
industrial interests.

(2) An employer must not contravene the order.
(3) If an employer contravenes the order, the commission may—

(a) make any of the orders it may make under section 78(2), (3) or
(4);% or

(b) order the employer to pay the employee an amount of not more
than the monetary value of 135 penalty units.

22 Section 78 (Remedies—reinstatement or re-employment)
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(4) In this section—

“severance allowance or other separation benefits’ means severance
allowance or other separation benefits under article 12 of the
Termination of Employment Convention 1982.

88 Time for making application under this division
An application for an order under this division must be made—
(a) before, or within 21 days after, the dismissal takes effect; or

(b) within a further period the commission allows on an application
made at any time.

Division 2—Order giving effect to article 13 of Termination of
Employment Convention

89 When this division applies

This division applies if an employer decides to dismiss 15 or more
employees for an economic, technological or structural reason.

90 Employer must give notice of proposed dismissals

(1) The employer may dismiss the employees only if the employer, as
soon as practicable after making the decision, notifies—

(a) the Commonwealth department or agency whose primary
function is helping unemployed people find work; and

(b) each employee organisation of which any of the employees is a
member.

(2) The notice must state—
(a) the number and categories of employees being dismissed; and
(b) the reasons for the dismissals; and

(c) the time when, or the period over which, the employer intends to
carry out the dismissals.

(3) If satisfied an employer has dismissed, or proposes to dismiss, an
employee without giving the notice, the commission may make any or all
of the following orders—
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(a) any of the orders it may make under section 78(2), (3) or (4);?

(b) an order imposing on the employer a penalty of not more than 16
penalty units;

(c) an order that the employer pay the employee an amount of not
more than the monetary value of 135 penalty units;

(d) an order declaring the dismissal ineffective until the employer
has given the notice.

(4) An application for an order may be made by—
(a) an employee, including a dismissed employee; or

(b) an organisation whose rules entitle it to represent the employee’s
industrial interests; or

(c) an inspector.

(5) The commission may order that a penalty, or part of a penalty, under
subsection (3)(b) be paid to any person who may have made the
application, other than an officer or employee of the State or a public
service officer.

(6) Any part of the penalty ordered to be paid to the person under
subsection (5) must first be paid to the person.

(7) The remainder of the penalty must then be paid to the consolidated
fund.

(8) A failure to give a notice is not an offence.

90A Employer must consult with employee organisations about
dismissals

(1) The employer must give each employee organisation of which any of
the employees is a member an opportunity to consult with the employer on
ways to—

(a) avoid or minimise the dismissals; and

(b) minimise the adverse effects of the dismissals, for example, by
finding alternative employment.

23 Section 78 (Remedies—reinstatement or re-employment)
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(2) The employer must do so as soon as practicable after making the
decision to dismiss employees, but in any case before dismissing any of the
employees.

(3) If the employer does not give the organisation an opportunity to
consult as required, the commission may make the orders it considers
appropriate to put employees, and their organisations, in the same position,
as nearly as can be done, as if the employer had done so.

(4) The commission may make an order on application from an
employee or organisation that is to be affected by the order.

(5) Subsections (1) and (2) do not apply to an organisation if the
employer could not reasonably be expected to have known, at the time of
the decision, that the organisation’s rules entitled it to represent the
industrial interests of a dismissed employee.

90B Time for making application under this division
An application for an order under this division must be made—
(a) before, or within 21 days after, the dismissal takes effect; or

(b) within a further period the commission allows on an application
made at any time.

PART 5—PROTECTION OF INJURED EMPLOYEES

91 Definitions for pt 5
In this part—
“dismiss” an injured employee includes a situation where—

(a) an unreasonable employment condition that is designed to make
the employee leave employment is imposed on the employee;
and

(b) the employee leaves the employment.

“injured employee’” means an employee who receives an injury.
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“injury” means an injury within the meaning of the WorkCover
Queensland Act 1996 for which compensation is payable under that
Act.

92 Wages to be paid for the day employee injured

(1) An injured employee is entitled to be paid full wages for the day
when the injury happens.

(2) Subsection (1) applies despite an industrial instrument or
employment contract.

(3) An injured employee’s entitlement under subsection (1), or an
entitlement to be paid in relation to an injury under the WorkCover
Queensland Act 1996, is in addition to the employee’s entitlement to sick
leave under chapter 2, part 1, division 2.24

93 Dismissal of injured employees only after 6 months

(1) Within 6 months after an employee becomes injured, the employer
must not dismiss the employee solely or mainly because the employee is
not fit for employment in a position because of the injury.

Maximum penalty—40 penalty units.

(2) This section applies to a dismissal after the commencement of this
section even if the employee became unfit before the commencement.

94 Replacement for injured employee

(1) This section applies if the employer wants to employ a replacement
employee while an injured employee is not fit for employment in a position
because of the injury.

(2) The employer must, before a replacement employee starts
employment, give the replacement employee a written notice informing the
replacement employee of—

(a) the temporary nature of the employment; and

(b) the injured employee’s right to return to work.

24 Chapter 2 (General employment conditions), part 1 (General), division 2 (Sick
leave)
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(3) In this section—
“replacement employee” means—

(a) a person who is specifically employed because an injured
employee is not fit for employment in a position because of the
injury; or

(b) a person replacing an employee who is temporarily promoted or
transferred to replace the injured employee.

95 Reinstatement of injured employees

(1) This section applies if an injured employee is dismissed because the
employee is not fit for employment in a position because of the injury.

(2) The employee may apply to the employer, within 12 months after the
injury, for reinstatement to the employee’s former position.

(3) The employee must give the employer a doctor’s certificate that
certifies the employee is fit for employment in the former position.

(4) If the employer fails to immediately reinstate the employee, the
following persons may apply to the commission for a reinstatement
order—

(a) the employee;

(b) an employee organisation of which the employee is a member,
with the employee’s consent.

(5) The commission may order the employer to reinstate the employee if
satisfied the employee is fit for employment in the former position.

(6) The order may specify terms of reinstatement, including for example,
the day the reinstatement is to take effect.

(7) This section applies to a dismissal after the commencement of this
section even if the employee became unfit before the commencement.

(8) In this section—

“former position” of an injured employee means, at the employee’s
option—
(a) the position from which the injured employee was dismissed; or
(b) if the employee was transferred to a less advantageous position

before dismissal—the position held by the employee when the
employee became unfit for employment.
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96 Preservation of employee’s rights

(1) This part does not affect another right of a dismissed employee under
an Act or law.

(2) This part can not be affected by a contract or agreement.

PART 6—STAND-DOWN OF EMPLOYEES

97 Employee stood-down in December then re-employed in January

(1) This section applies to an employee, other than a casual employee,
who—

(a) is stood-down by an employer during December; and

(b) 1is re-employed by the employer before the end of the next
January; and

(c) was employed by the employer for a continuous period of at least
2 weeks immediately before being stood-down.

(2) The employer must pay the employee at the ordinary rate payable to
the employee immediately before the stand-down for the Christmas Day,
Boxing Day, and New Year’s Day public holidays between the stand-down
and the re-employment.

(3) In this section—

“stand-down’’ includes dismissal.

98 Permissible stand-down of employee

(1) An employer may stand-down an employee on a day, or for part of a
day, when the employee can not be usefully employed because of
something that happened—

(a) for which the employer is not responsible; or
(b) over which the employer has no control.

(2) The employer may stand-down the employee without pay, unless an
industrial instrument provides otherwise.

(3) This section does not apply to an apprentice or trainee.
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PART 7—GENERAL

99 Chapter does not limit other rights

This chapter does not limit a right a person or organisation may
otherwise have to—

(a) appeal against a dismissal; or

(b) have an industrial instrument or order about a dismissal made.

100 Inconsistent instruments and orders

An industrial instrument or order that is inconsistent with an order under
this chapter does not apply to the extent the inconsistency detrimentally
affects the rights of employees concerned.

CHAPTER 4—FREEDOM OF ASSOCIATION

PART 1—PRELIMINARY

101 Main purposes of ch 4
The main purposes of this chapter are to ensure—

(a) a person who is eligible to become a member of an industrial
association may become or remain a member of the association
without fear of discrimination;? and

(b) aperson who does not wish to become or remain a member of an
industrial association may refrain from doing so without fear of
discrimination.

102 Definitions for ch 4
In this chapter—

25  For eligibility for membership, see section 531 (Eligibility).
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“conduct” includes an omission.

“conscientious beliefs”” means an individual’s beliefs based on the
individual’s moral values or fundamental religious beliefs, other than
a belief founded wholly or principally on objections to the policies of
an organisation or organisations generally.

“exempted person” means a person who holds an exemption certificate.

“exemption certificate’ means an exemption certificate under section
115(1) that has not expired.

“industrial association” means any of the following—
(a) an organisation;

(b) an association of independent contractors, however called, that is
registered or recognised as an association under an industrial
law;

(c) an association of employees having as a principal purpose the
protection and promotion of their interests in matters concerning
their employment;

(d) an association of independent contractors having as a principal
purpose the protection and promotion of their interests as
independent contractors;

(e) an association of employers having as a principal purpose the
protection and promotion of their interests in matters concerning
employment or independent contractors;

(f) abranch of an industrial association under paragraphs (a) to (e).
“industrial body”” means—
(a) the commission; or

(b) the court or another court or commission, however called,
exercising industrial law functions and powers corresponding to
the commission’s functions and powers.

“industrial instrument” includes an award or agreement made under the
Commonwealth Act or a law of another State.

“industrial law” means this Act or another Act regulating the
relationships between employers and employees.

“management committee” of an industrial association means the body of
persons, however called, that manages its affairs.
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“prohibited conduct” means conduct prohibited under part 2.

“representative’ of an industrial association means—

(a)
(b)
(c)

a delegate of the association; or
an employee of the association; or

an officer or agent of the association acting in that capacity.

103 Meaning of ‘““‘industrial action” for ch 4

(1) In this chapter, “industrial action” includes conduct by a person—

(a)

(b)

engaged as an independent contractor that would be a strike if the
conduct had been engaged in by an employee; and

who has engaged an independent contractor that would be a
lockout if the conduct had been engaged in by an employer.

(2) A reference in this chapter to ‘“industrial action” includes a
reference to a course of conduct that makes up a series of industrial actions.

104 Meaning of ‘“engaging in” conduct for a “prohibited reason’ for

ch 4

(1) For this chapter, a person engages in conduct for a “prohibited
reason’ if the person engages in, or threatens to engage in, the conduct
because another person—

(a)

(b)

(©)

(d)

(e)
®

is, has been, proposes to cease being or become, or has proposed
to cease being or become a member or representative of an
industrial association; or

is not, or does not propose to become, a member or
representative of an industrial association; or

has not paid, or does not propose to pay, a fee, however called, to
an industrial association; or

is, has been, proposes to cease being or become, or has proposed
to cease being or become an exempted person; or

has not or does not propose to join in industrial action; or

has not agreed or consented to, or voted for, the making of an
agreement to which an industrial association of which the person
is a member, would be a party; or
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(g) has participated in, proposes to participate in or has proposed to
participate in, a secret ballot ordered by an industrial body under
an industrial law; or

(h) has the right to the benefit of an industrial instrument or an order
of an industrial body; or

(1) has made or proposes to make an inquiry or complaint to a
person or body having the capacity under an industrial law to
seek—

(i) compliance with that law; or

(i) the observance of a person’s rights under an industrial
instrument; or

(j) has given evidence or taken part in (‘“participate’) or proposes
to participate in, or has proposed to participate in proceedings
under an industrial law; or

(k) is a member of an industrial association that is seeking better
industrial conditions; or

(1) 1s dissatisfied with the person’s industrial conditions; or

(m) has absented himself or herself from work as an employee or
independent contractor without leave and—

(i) the absence was to carry out a duty or exercise a right as an
officer of an industrial association; and

(i) the person applied for leave before absenting himself or
herself and leave was unreasonably refused or withheld; or

(n) as an officer or member of an industrial association has done, or
proposes to do, an act or thing that is lawful and authorised by
the association’s rules to further or protect the industrial interests
of the association or its members; or

(o) is a health and safety representative appointed under the
Workplace Health and Safety Act 1995.

(2) A person “engages in’’ conduct for a prohibited reason if the conduct
is engaged in for a reason that includes a prohibited reason.

(3) In this section, a reference to a person engaging in conduct includes a
reference to the person being, directly or indirectly, a party to or concerned
in the conduct.
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PART 2—PROHIBITED CONDUCT

105 Prohibited conduct for employers and principals

(1) This section applies to a person who is, or proposes to become, an
employer or who has engaged, or proposes to engage, someone else as an
employee or independent contractor.

(2) The person must not, for a prohibited reason, engage in the following
conduct—

(a)

(b)

(c)

(d)

(e

refuse to engage a person as an employee or independent
contractor;

terminate a person’s contract of employment or contract for
services;

disadvantage or injure a person who is, or proposes to become,
an employee or independent contractor;

discriminate against a person in the conditions on which the
person is offered a contract of employment or contract for
services;

in negotiating an agreement under chapter 6, part 1,2
discriminate between the persons’s employees because—

(1) some of the employees are members of an employee
organisation, while others are not members of the
organisation; or

(ii)) some of the employees are members of a particular
employee organisation, while others are not members of the
organisation, or are members of a different employee
organisation.

106 Prohibited conduct for employees and independent contractors

(1) This section applies to a person who is, or proposes to become, an
employee or who is, or proposes to become, an independent contractor.

(2) The person must not, for a prohibited reason, take industrial action
against the person who engaged, or proposes to engage, the person as an
employee or an independent contractor.

26  Chapter 6 (Agreements), part 1 (Certified agreements)
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107 Prohibited conduct for industrial associations

An industrial association must not, for a prohibited reason, engage in the
following conduct—

(a) organise or take, or threaten to organise or take, industrial action;

(b) advise, encourage or incite a person to engage in prohibited
conduct or conduct that would be prohibited conduct if the
person were an employer or a person who engaged an
independent contractor;

(c) take or threaten to take action that disadvantages a person in the
person’s employment, prospective employment, contract for
services or prospective contract for services;

(d) disadvantage, or impose or threaten to impose a penalty or
disability, on a member of the association or a person who is
eligible to become a member of the association.

108 Certain actions by representative not prohibited conduct

An industrial association does not engage in prohibited conduct under
another provision of this part if—

(a) the conduct was engaged in by its representative, during or in
connection with industrial action; and

(b) the representative acted without the knowledge of the
association’s management committee; and

(c) the management committee could not, by the exercise of
reasonable diligence, have prevented the conduct.

109 Provision requiring or permitting prohibited conduct

An industrial instrument or an arrangement is void to the extent it
requires or permits prohibited conduct.

110 Encouragement provisions permitted

(1) A provision (an ‘“encouragement provision’’) of an industrial
instrument may encourage a person to join or maintain membership of an
industrial association.

(2) The following is not prohibited conduct—
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(a) making or acting under an encouragement provision;

(b) encouraging a person to join or maintain membership of an
industrial association.

(3) In this section—

“encourage’ does not include coerce.

PART 3—EXEMPTION FROM MEMBERSHIP

111 Who may apply for exemption

A person may apply to a magistrate or the registrar for an exemption
from membership of an organisation only because of the person’s
conscientious beliefs.

112 Procedure for hearing

Before deciding the application, the magistrate or registrar must follow
the procedure prescribed under a regulation for the hearing.

113 Deciding application

(1) The magistrate or registrar may grant the application only if satisfied
the applicant—

(a) genuinely holds conscientious beliefs; and

(b) has paid the same amount as the membership subscription of the
organisation to the registrar of a Magistrates Court or the registry.

(2) If the magistrate or registrar decides to refuse to grant the
application, the registrar must promptly give the applicant a notice stating
the following—

(a) the decision;

(b) the reasons for the decision;



s 114 101 s 117
Industrial Relations Act 1999

(c) that the applicant may appeal against the decision to the full
bench within 21 days;

(d) how to start an appeal.?’

114 How payment must be applied

The amount paid to the registrar of the Magistrates Court or the registry
must be paid to the consolidated fund.

115 Exemption certificate

(1) If the application is granted, the magistrate or registrar must give the
applicant a certificate (an ‘“exemption certificate”).

(2) The exemption certificate must—
(a) be in the approved form; and
(b) state—

(i) that the applicant is exempt from membership of the
organisation because the applicant’s conscientious beliefs;
and

(i1) the day the exemption takes effect.

116 Expiry of exemption certificate

An exemption certificate expires 1 year after the day the exemption
stated in the certificate took effect.

PART 4—CIVIL REMEDIES

117 Who may apply

The following may apply to the commission for an order under this
part—

27  See sections 342 (Appeal from commission, magistrate or registrar) and 346 (Time
limited for appeal).
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(a) an entity against whom prohibited conduct has been carried out
or is proposed to be carried out;

(b) an industrial association of which an entity mentioned in
paragraph (a) is a member or is eligible to become a member of;

(c) another entity prescribed under a regulation.

118 Conciliation required before hearing

Before the commission hears the application, it must direct the parties to
the proceedings to hold a conference before it—

(a) to try to resolve, by conciliation, the issues relevant to the
proceedings; and

(b) to ensure the parties are fully informed of the orders that may be
made at the hearing.

119 Right to be heard

(1) The commission must, before making an order under this part against
an entity, give the entity an opportunity to be heard.

(2) This section does not apply to the making of an interim order or
interim injunction.

120 Remedies

(1) If, after hearing the application, the commission is satisfied an entity
has engaged in, or proposes to engage in, prohibited conduct it may order
the entity—

(a) to pay a penalty of not more than the monetary value of—
(i) for a corporation, 135 penalty units; or
(i) otherwise, 27 penalty units; or

(b) to reinstate an employee in—

(1) the position from which the employee was removed or
dismissed because of the prohibited conduct or proposed
prohibited conduct on which the ground was based; or

(i1) a similar position; or

(c) tore-engage an independent contractor; or
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(d) to pay appropriate compensation to an entity disadvantaged by
the conduct or proposed conduct; or

(e) not to carry out a threat made by the entity or make any further
threat.

(2) If the commission orders the reinstatement of an employee, the
reinstatement must be on conditions at least as favourable as the conditions
on which the employee was employed immediately before the employee’s
removal or dismissal.

(3) The commission may also—

(a) grant an interim or other injunction or make any other order it
considers appropriate to stop the conduct or proposed conduct or
to remedy its effects; or

(b) make any other order that is consequential to an order under this
section.

(4) The commission may make more than 1 order under this section
against the same entity.

121 Payment of penalty

(1) If the commission orders an entity to pay a penalty, it may also order
that the penalty, or a part of the penalty, be paid to another entity.

(2) Any part of the penalty that is ordered to be paid to the other entity
must first be paid to the other entity.

(3) The remainder of the penalty must be paid to the consolidated fund.

122 Evidence of prohibited conduct

(1) This section applies if conduct was engaged in by any of the
following—

(a) anindustrial association’s management committee;

(b) an officer or agent of an industrial association acting in that
capacity;

(c) a member or group of members of an industrial association
authorised by—

(i) the rules of the association; or
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(i1) its management committee; or
(ii1) an officer or agent of the association acting in that capacity;

(d) amember of an industrial association, who performs the function
of dealing with an employer or principal on behalf of the member
and other members of the association, acting in that capacity;

(e) a director or other officer or an employee or agent of a
corporation, acting in that capacity.

(2) Evidence that the conduct was engaged in by an entity mentioned in
subsection (1) is evidence the conduct was engaged in by the industrial
association or corporation.

(3) Evidence that the entity engaged in the conduct for a prohibited
reason is evidence the conduct was engaged in by the industrial association
or corporation for the prohibited reason.

CHAPTER 5—AWARDS

PART 1—FORM AND APPLICATION

123 Form, effect and term of award
(1) An award—
(a) must be in a form decided by the commission; and

(b) takes effect and has the force of law throughout the State and
without limit of time, except as otherwise prescribed by
subsection (2).

(2) An award may state it is in force—
(a) in a stated locality; or
(b) for a stated period; or
(c) 1inrelation to a stated employer; or

(d) in relation to a stated establishment or operation of a stated
employer.



s 124

105 s 124
Industrial Relations Act 1999

(3) An award stated to be limited in a way mentioned in subsection (2)
has effect only to the extent that it provides.

124 Persons bound by award

(1) An award binds—

(a) subject to paragraphs (d) to (f)—all employers who are engaged
in the calling to which the award applies; and

(b) subject to paragraphs (d) to (f)—all employees who are engaged
in the calling to which the award applies; and

(c) all organisations concerned with the calling to which the award
applies; and

(d) if the award applies only in a stated locality—all employers and
employees in the locality who are engaged in the calling to which
the award applies; and

(e) if the award applies only to a stated employer—
(i) the employer and any successor of the employer; and
(i) all employees of the employer and any successor; and

(f) if the award applies only to a stated establishment or operation of

a stated employer—
(i) the employer and any successor of the employer; and

(i) all employees of the employer in the establishment or
operation.

(2) This section applies subject to section 653 and to all exemptions
ordered by the commission under section 132 or 234.%8

28

Section 653 (Effect on certain instruments) and 132 (Exemptions) or 234 (Remedies
on show cause)
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PART 2—COMMISSION’S POWERS

125 Making, amending and repealing awards

(1) The commission may make, amend or repeal an award to provide,
among other things, fair and just employment conditions.

(2) The commission may act under subsection (1)—
(a) of its own initiative; or
(b) on application by—
(1) the Minister; or
(i1) an organisation; or
(i11) an employer; or
(iv) a person who satisfies the commission that the person is not
an officer of, or acting for, an eligible association.
(3) The commission may make an award that—
(a) revokes or amends a decision; or

(b) declares void or amends labour contracts made before or after the
commencement of this Act, subject to the conditions and
exemptions the commission considers appropriate; or

(c) gives the retrospective effect the commission considers
appropriate, or that is consented to by the parties, to the whole or
part of an award, but so that, except with the parties’ consent, the
retrospective effect is not made to operate before the day when
the commission first took cognisance of the matter; or

(d) directs a copy of an award be exhibited by the employer in a
conspicuous and convenient place on the premises of an
employer bound by the award.

126 Content of awards
The commission must ensure an award—
(a) does not contain discriminatory provisions; and

(b) is stated in plain English and is easy to understand in structure
and content; and
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(c) does not contain provisions that are obsolete or need updating;
and

(d) provides for secure, relevant and consistent wages and
employment conditions; and

(e) provides for equal remuneration for men and women employees
for work of equal or comparable value; and

(f) provides fair standards for employees in the context of living
standards generally prevailing in the community; and

(g) is suited to the efficient performance of work according to the
needs of particular enterprises, industries or workplaces; and

(h) takes account of the efficiency and effectiveness of the economy,
including productivity, inflation and the desirability of achieving
a high level of employment; and

(i) whenever possible—

(i) contains facilitative provisions that allow agreement at the
workplace or enterprise level, between employers and
employees (including individual employees), on how the
award provisions are to apply; and

(i) contains provisions enabling the employment of regular
part-time employees; and

(ii1) provides support for training arrangements.

127 Dispute resolution procedures in each award

(1) The commission must ensure an award contains a dispute resolution
procedure.

(2) The form of the procedure is to be agreed on by the parties to the
award.

(3) However, if the parties can not agree, the commission must insert an
appropriate procedure in the award.

(4) Without limiting subsection (1), the procedure must include—
(a) procedures for consultation at the workplace; and
(b) procedures for the involvement of relevant organisations; and

(c) any other procedure prescribed under a regulation.
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128 Awards that fix wage rates

(1) In fixing wage rates payable to employees in a calling, the
commission must fix the rates on the basis that a man and a woman
employed by the same employer must receive equal remuneration for work
of equal or comparable value without discrimination on the ground of sex.

(2) Despite any other provision of this Act, wage rates fixed by the
commission for persons under 21 years may be fixed on a progressive scale
based on the wage rates payable to employees 21 years or over in the same
calling.

(3) In making an award that fixes the wage rates, the commission must
consider the age and experience of the persons under 21 years.

129 Flow-on of certified agreements

The commission may include in an award provisions that are based on a
certified agreement only if satisfied the provisions—

(a) are consistent with principles established by the full bench that
apply for deciding wages and employment conditions; and

(b) are not contrary to the public interest.

130 Review of awards
(1) The commission may review an award—
(a) of its own initiative; or
(b) on the application of a party to the award.

(2) Without limiting subsection (1), a party may apply to the
commission to amend a provision of an award about wages or employment
conditions.

(3) The commission must review an award within 3 years after—
(a) it was made; or

(b) if it was made before the commencement of this section—the
commencement; or

(c) it was last reviewed under this section.

(4) In reviewing an award, the commission must do what is required by
sections 126, 127 and 128.
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131 Review of industrial instruments referred by the
Anti-Discrimination Commission

(1) The commission must review an industrial instrument referred to it
by the Anti-Discrimination Commission on the grounds that it is
discriminatory.

(2) The anti-discrimination commissioner is a party to the proceedings.

PART 3—EXEMPTIONS

132 Exemptions

(1) The commission may, of its own initiative or on application by an
organisation or employer, by the order by which it makes an award, or by
its later order, exempt from the application of the award—

(a) an employer or class of employer, or employee or class of
employee, in a locality or in the calling to which the award
applies; and

(b) a person who is engaged, whether as employer or employee, in
the locality or calling, while the award remains in force.

(2) The commission may give the exemption only if satisfied the
exemption—

(a) is in the best interests of the employees and employers
concerned; and

(b) 1is not contrary to the public interest.

(3) While an exemption exists, the award does not bind the employer,
employee, class, or person, according to the exemption.
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PART 4—GENERAL

133 Enforceability of awards

Action can not be commenced to enforce an award until 21 days after the
date it is published in the industrial gazette.

134 Effect of appeals on awards
The commission must immediately amend an award to give effect to—

(a) a decision of the Court of Appeal, court or full bench affecting
the award on appeal from a decision of the commission; or

(b) adecision of the court affecting the award on a case stated by the
commission.

135 Inconsistency between awards and contracts

(1) To the extent of any inconsistency, an award prevails over a contract
of service that is—

(a) 1in force when the award becomes enforceable; or
(b) made while the award continues in force.

(2) The contract is to be interpreted, and takes effect, as if it were
amended to the extent necessary to make the area of inconsistency conform
to the award.

(3) However, no inconsistency arises only because the contract provides
for employment conditions more favourable to the employee than the
award.
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PART 5—WAGES AND EMPLOYMENT CONDITIONS

FOR APPRENTICES AND TRAINEES

136 Apprentice’s and trainee’s employment conditions

(1) An apprentice or trainee is entitled to the same employment
conditions as those fixed by the industrial instrument applicable to
employees in the workplace where the apprentice or trainee is employed.

(2) An apprentice or trainee is entitled to wages at—

()

(b)

if an industrial instrument applying to employees in the
workplace where the apprentice or trainee is employed or placed
states a rate payable to apprentices or trainees—the rate stated in
the instrument; or

otherwise—the rate fixed by the commission, being a proportion
of the wages payable for the relevant calling to employees in the
workplace where the apprentice or trainee is employed or placed.

Examples—

1. An apprentice plumber is placed by a group training organisation in
the workplace of a host employer where a federal award applies. The
apprentice is entitled to the rate of wages stated in the federal award
rather than a State award.

2. An apprentice carpenter is placed by a group training organisation in
the workplace of a host employer where a certified agreement applies.
The certified agreement does not state the rate of wages payable to an
apprentice. The apprentice is entitled to wages at the rate fixed by the
commission, being a proportion of the wages payable to a qualified
carpenter under the certified agreement.

(3) If an industrial instrument provides for a tradesperson in a calling to
be paid an allowance in addition to wages, an apprentice in the calling is
entitled to be paid—

(a)

(b)

if, under the instrument, the allowance is taken to be part of the
tradesperson’s wages—the percentage of the allowance that the
apprentice’s wages bear to the tradesperson’s wages; or

if, under the instrument, the allowance is not taken to be part of
the tradesperson’s wages—the full allowance.

(4) If an industrial instrument provides for a tradesperson in a calling to
be paid an allowance that is assessed as a percentage of the tradesperson’s
wages, an apprentice in the calling is entitled to be paid the percentage of
the allowance that the apprentice’s wages bear to the tradesperson’s wages.
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(5) Subsection (4) applies whether or not, under the instrument, the
allowance is taken to be part of the tradesperson’s wages.

(6) In this section—

“industrial instrument” includes an award or agreement under the
Workplace Relations Act 1996 (Cwlth).

“workplace”, for an apprentice or trainee employed by a group training
organisation, includes the workplace of the host employer with whom
the apprentice or trainee is placed.

137 Order setting minimum wages and conditions

(1) The commission may make an order fixing minimum wages and
employment conditions for the following employees, whether or not they
are employed under an industrial instrument—

(a) apprentices or trainees; or
(b) different classes of apprentices or trainees.

(2) In making an order, the commission may consider any matter it
considers relevant, including—

(a) the age, competency, or method of progression through training
of the apprentices or trainees; and

(b) an industrial instrument.

(3) Despite section 136, if there is an inconsistency between an order
and an industrial instrument (other than a certified agreement or QWA), the
order prevails to the extent of the inconsistency.

(4) The commission may make an order—

(a) of its own initiative; or

(b) on application by—
(1) the Training Recognition Council; or
(i) an organisation; or
(iii) a State peak council; or
(iv) the Minister; or
(v) another entity with an interest in apprentices or trainees.

(5) In this section—
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“industrial instrument” includes an award or agreement under the
Commonwealth Act.

138 Order setting tool allowance

(1) The commission may make an order requiring an apprentice’s
employer to provide the apprentice with—

(a) tools relevant to the calling the apprentice is engaged in; or

(b) an amount to enable the apprentice to buy the tools (a ‘tool
allowance”).

(2) The order may state—

(a) the particular tools to be provided and the circumstances in
which they are to be provided; or

(b) the circumstances in which a tool allowance must be provided.
(3) The commission may make an order—
(a) of its own initiative; or
(b) on application by—
(i) the Training Recognition Council; or
(i1) an organisation; or
(i11) a State peak council; or
(iv) the Minister; or
(v) another entity with an interest in apprentices.
(4) An employer must not contravene an order.
Maximum penalty—40 penalty units.
(5) An offence against subsection (4) may consist of—

(a) a single failure to provide the apprentice with the relevant tools,
or tool allowance, for a level of the apprenticeship; or

(b) afailure to provide the apprentice with the relevant tools, or tool
allowance, for the term of the apprenticeship.

(6) The offence starts on the day of the failure and continues until the
apprentice has been provided with the relevant tools or tool allowance.

(7) A complaint, or a series of complaints, may be made for any period
over which the offence continues.
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(8) However, a complaint may only relate to offences started within 6
years before the complaint is made.

(9) If a magistrate finds an employer guilty of an offence against
subsection (4), the magistrate must, in addition to a penalty the magistrate
may impose, order the employer to—

(a) provide the apprentice with the tools required to be provided
under the commission’s order; or

(b) pay to the Magistrates Court the amount—
(1) stated in the commission’s order; or

(i1) equivalent to the cost of the tools required to be provided
under the commission’s order.

(10) The magistrate may express the order in the alternative so the
employer may decide how to comply with it.

(11) The court must pay an amount paid under subsection (9)(b) to the
apprentice.

138A Termination of employment during probationary period

(1) The employment of an apprentice or trainee may be terminated
during the probationary period by 1 week’s notice given by—

(a) the employer to the apprentice or trainee; or
(b) the apprentice or trainee to the employer.

(2) An employer who terminates the employment without giving 1
week’s notice must pay the apprentice or trainee an amount equal to 1
week’s wages.

(3) An apprentice or trainee who terminates the employment without
giving 1 week’s notice loses an amount equal to 1 week’s wages.

(4) However, subsection (1) does not apply if the person who was the
apprentice or trainee is re-employed by the employer under the Training
and Employment Act 2000, section 60.%

(5) In this section—

“1 week’s wages” means the amount that is at least equal to the total of the
amounts the employer would have been liable to pay the apprentice or

29  Training and Employment Act 2000, section 60 (Reinstatement in previous position)
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trainee if the apprentice’s or trainee’s employment had continued until
the end of the required notice period, worked out on the basis of—

(a) the ordinary working hours worked by the apprentice or trainee;
and

(b) the amounts payable to the apprentice or trainee for the hours,
including, for example, allowances, loadings and penalties; and

(c) any other amounts payable under the apprentice’s or trainee’s
employment contract.

“probationary period” means the probationary period decided by the
Training Recognition Council under the Training and Employment
Act 2000.

138B Wages payable to former apprentices or trainees
(1) This section applies if—
(a) an employee was engaged as an apprentice or trainee; and

(b) the employer continued to employ the employee after the end of
the probationary period; and

(c) either—
(1) the employer dismisses the employee; or
(i) the employer does not sign a training contract.

(2) The employee is entitled to the higher of the following for the period
after the end of the probationary period—

(a) the wages that would have been payable under the relevant
industrial instrument had the employee continued to be employed
as an apprentice or trainee;

(b) the wages payable under the relevant industrial instrument
applicable to the type of work the employee performed.

(3) This section does not apply to an employee if a training contract
between the employee and employer has been sent to the Training
Recognition Council for registration.



s 139 116 s 140
Industrial Relations Act 1999

139 Termination of employment before apprenticeship or traineeship
cancelled or completed

(1) This section applies despite any other provision of this Act if an
employer is training—

(a) an apprentice under an apprenticeship; or
(b) atrainee under a traineeship.

(2) The apprentice’s or trainee’s employment with the employer can not
be terminated unless the apprenticeship or traineeship is completed or is
cancelled under the Training and Employment Act 2000.

Maximum penalty—40 penalty units.

PART 6—LABOUR MARKET PROGRAMS

140 Orders for wages and employment conditions

(1) The commission may make an order fixing wages and employment
conditions for employees who participate in a labour market program.

(2) In making an order, the commission may consider any matter it
considers relevant, including—

(a) the objectives of the program; and

(b) any attribute of the participants that affects their ability to get
employment, including, for example—

(i) the age and competency of the participants; and
(i1) any disability or incapacity of the participants; and
(c) the kind of work done in the program; and
(d) the experience to be gained by the participants; and
(e) any relevant industrial instrument; and

(f) any remuneration or benefit the participants are receiving from
the Commonwealth or the State.

(3) The commission may make an order—

(a) of its own initiative; or
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(b) on application by—
(1) the Training Recognition Council; or
(i) the Minister.

PART 7—VOCATIONAL PLACEMENT

140A Vocational placement

(1) The commission may make an order fixing remuneration and
conditions that apply to the vocational placement of a student that is for
more than 240 hours a year.

(2) The commission may make an order—
(a) of its own initiative; or
(b) on application by—
(1) the Training Recognition Council; or
(i) an organisation; or
(iii) the Minister; or
(iv) another entity with an interest in vocational placement.

(3) In making an order, the commission may consider anything it
considers relevant, including for example—

(a) the objectives of the vocational placement scheme; and
(b) any attribute of the students, including for example—
(i) the age and competency of the students; and
(i1) any disability or incapacity of the students; and
(c) the kind of work done in the vocational placement scheme; and
(d) the experience to be gained by the students; and
(e) any relevant industrial instrument; and

(f) any remuneration or benefit the students are receiving from the
Commonwealth or the State.

(4) A person must not contravene the order.
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Maximum penalty—40 penalty units.
(5) In this section—

“vocational placement scheme” has the meaning given by the Training
and Employment Act 2000.

CHAPTER 6—AGREEMENTS

PART 1—CERTIFIED AGREEMENTS

Division I—Making agreements

141 Certified agreements

(1) A certified agreement may be made about the relationship between
an employer and a group of employees (whether all employees, or a
category of employees) of the employer.

(2) The certified agreement covers all employees in the group, even if
they were employed after the agreement was made.

(3) In this section—
“group of employees” includes—
(a) employees of a single employer; and
(b) employees of a multi-employer; and

(c) employees of an employer who are engaged in a project,
including a proposed project; and

(d) employees proposed to be employed in a new business by an
employer, other than a multi-employer; and3°

(e) employees of—
(1) the State; or

30  See section 167 (Successor employers bound) for what happens on the transfer of a
business to a new employer.
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(i1) an entity established for a public purpose under a law of the
State or Commonwealth; or

(iii) another entity in which the State has a controlling interest.

142 Who may make certified agreements
A certified agreement may be made between—
(a) on the one hand, the employer; and
(b) on the other hand—

(1) 1 or more employee organisations who represent, or are
entitled to represent, any employees who are, or are eligible
to be, members of the organisation; or

(i) the employees at the time the agreement is made.

143 Proposed parties to be advised when agreement is proposed

(1) This section applies when a person (the ‘“‘proposer”) proposes to
make a certified agreement.

(2) The proposer must advise the following persons, in writing, of the
proposer’s intention to begin negotiations for the agreement—

(a) the other proposed parties to the agreement; and

(b) for a project agreement—all relevant employee organisations and
the commission.

(3) The proposer must advise the persons at least 14 days before the
negotiations are proposed to begin.

(4) If the agreement proposed is a project agreement, an organisation
that receives advice under subsection (2) and wants to be party to the
agreement must give written notice of that fact to—

(a) the proposer; and
(b) the commission.
(5) If the agreement proposed is a multi-employer agreement, a person

who receives advice under subsection (2) and wants to be party to the
agreement must give written notice of that fact to the proposer.

(6) A notice under subsection (4) or (5) must be given within 21 days of
the person receiving the advice.
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(7) An agreement may only be made within that 21 days if the other
proposed parties to the agreement, and all relevant employee organisations,
have given a notice under subsection (4) or (5).

(8) In this section

“multi-employer agreement” means an agreement made with a
multi-employer.

“relevant employee organisation” means an employee organisation
that—

(a) 1is bound by an award or industrial agreement that binds the
employer, or would bind the employer apart from an award under
the Commonwealth Act; or

(b) if there is no award or agreement that binds, or would bind, the
employer—is entitled to represent the industrial interests of the
relevant employees.

144 What is to be done when an agreement is proposed
(1) This section does not apply to—

(a) a certified agreement to be made with an employee organisation
for employees proposed to be employed in a new business; or

(b) a project agreement if the agreement is to be made before the
project commences.

(2) When a certified agreement is proposed to be made with an
employee organisation or employees, the employer must take reasonable
steps to ensure—

(a) at least 14 days before the relevant employees are asked to
approve the agreement, each relevant employee has, or has ready
access to, the proposed written agreement; and

(b) the terms of the agreement (including the procedures for
preventing and settling disputes), and the effect of the terms, are
explained to each relevant employee before approval is given;
and

(c) for an agreement with employees—each relevant employee is
informed that he or she may ask a relevant employee organisation
to represent the employee in negotiating with the employer about
the agreement.
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(3) If a relevant employee does ask a relevant employee organisation to
represent the employee, the employer must give the organisation a
reasonable opportunity to represent the employee in negotiating with the
employer about the agreement before it is made.

(4) Subsection (3) stops applying if, after the request is made—
(a) the relevant employee withdraws the request; or
(b) the employee stops being a relevant employee.
(5) In this section—
“relevant employee organisation’ means an employee organisation—
(a) of which a relevant employee is a member; and
(b) that—

(1) 1s bound by an award or industrial agreement that binds the
employer, or would bind the employer apart from an award
under the Commonwealth Act; or

(i1) if there is no award or agreement that binds, or would bind,
the employer—is entitled to represent the industrial
interests of the relevant employees.

145 Negotiations for project agreements

(1) This section applies if more than 1 employee organisation has given
notice, under section 143(4), that it wants to be party to a proposed project
agreement.

(2) The employer must negotiate with the single bargaining unit, through
a person nominated by the single bargaining unit to represent it.

(3) An organisation may withdraw as a party to a proposed project
agreement by written notice to—

(a) the other organisations that comprise the single bargaining unit;
and

(b) the proposer; and
(c) the commission.

(4) In this section—
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“single bargaining unit” means all the employee organisations that have
given notice, under section 143(4), that they want to be party to a
proposed project agreement.

146 Negotiations must be in good faith

When negotiating the terms of a proposed agreement, the proposed
parties to the agreement must negotiate in good faith.

Examples of good faith in negotiating—
e agreeing to meet at reasonable times proposed by another party
e attending meetings that the party had agreed to attend
e complying with negotiation procedures agreed to by the parties
* not capriciously adding or withdrawing items for negotiation
* disclosing relevant information as appropriate for the negotiations

* negotiating with all of the parties.

147 Peace obligation period to assist negotiations

(1) To enable the proposed parties to reach agreement about the terms of
the proposed agreement, the proposed parties can not during the peace
obligation period—

(a) take industrial action for the purpose of—

(1) supporting or advancing claims made in relation to the
proposed agreement; or

(i) responding to industrial action by the employer or the
relevant employees; or

(b) ask the commission to help the parties to make the agreement
under section 148.

(2) In this section—

“peace obligation period” means the period of 21 days after the giving of
the advice mentioned in section 143(2), ending no earlier than 7 days
after the nominal expiry date of any existing certified agreement.

148 Assistance in negotiating by conciliation

(1) This section applies if, after the peace obligation period has ended—
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(a) a party who has attempted to negotiate a certified agreement (a
“negotiating party”), by a declaration of a breakdown in
negotiations, has asked the commission to help the parties to
make a certified agreement; or

(b) the commission becomes aware that a negotiating party is
engaging in industrial action that—

(1) 1is threatening, or has caused, significant damage to the
economy, community or local community, or part of the
economy; or

(i1) 1is threatening to endanger, or has endangered, the personal
health, safety or welfare of the community or part of it.

(2) To help the parties to reach agreement, the commission has the
conciliation powers it would have under section 230 if that section applied
to certified agreement negotiations instead of to industrial disputes.

Example—
The commission might help the parties to—
e develop and consider options and processes
* negotiate in good faith.
(3) Also, the commission may make orders to—
(a) promote the efficient conduct of negotiations; or
(b) ensure the parties negotiate in good faith; or
(c) otherwise help the parties to negotiate the agreement.

(4) In particular, the commission may order a party to take, or not to
take, specified action.

(5) In deciding what orders to make, the commission must consider the
conduct of each of the parties.

(6) If 2 or more employee organisations are involved in the negotiations
or proposed negotiations, the commission may order that the organisations
be represented, for conciliating the matter, by a single person or group of
persons authorised by the organisations to represent them (whether
generally or for the particular negotiations).

(7) Subsection (6) does not limit subsection (2).
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149 Arbitration if conciliation unsuccessful

(1) This section applies if—

(a)

(b)

(c)

the commission considers conciliation has not been successful
because industrial action—

(i) has been protracted; or
(i1) is threatening, or has caused, significant damage to—

(A) the economy or local community, or part of the
economy; or

(B) asingle enterprise; or
(C) employees; or

(111) is threatening to endanger, or has endangered, the personal
health, safety or welfare of the community or part of it; or

the commission considers it is not likely that further conciliation
will result in the matter being settled within a reasonable time,
considering, among other things, the history of industrial
relations in the enterprise or industry to which the proposed
agreement is to relate; or

all the negotiating parties consider conciliation has been
unsuccessful and ask the commission to determine the matter by
arbitration.

(2) To determine the matter by arbitration—

(a)

(b)

the commission has the arbitration powers that it would have
under section 2303! if that section applied to certified agreement
negotiations instead of industrial disputes; and

the commission may give directions or make orders of an
interlocutory nature.

(3) Industrial action organised, or engaged in, while the commission
determines the matter by arbitration is not protected industrial action for
section 174.

(4) In exercising the arbitration powers, the commission must limit its
consideration to the matters at issue during negotiations for the proposed
agreement.

31  Section 230 (Action on industrial dispute)
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(5) In considering the matters at issue, the commission must consider at
least the following—

(a) the merits of the case;

(b) the likely effects of the commission’s proposed determination,
and any matters agreed before arbitration, on employees and
employers who will be bound by the proposed determination;

(c) the public interest, and to that end the commission must
consider—

(i) the objects of this Act; and

(i1) the likely effects of the commission’s determination on the
community, economy, industry generally and on the
particular enterprise or industry concerned;

(d) the extent to which the negotiating parties have negotiated in
good faith.

(6) The commission must publish its reasons when determining a matter
under this section.

(7) The reasons must address each of the things the commission
considered under subsection (5).

(8) The full bench may establish principles about the arbitration of
certified agreements.

(9) After the principles have been established, the commission must
exercise its power to arbitrate in a way that is consistent with the principles.

(10) Unless all the negotiating parties agree, the commission as
constituted for the conciliation can not exercise the arbitration powers
mentioned in this section.

150 Determinations made under s 149

(1) A determination under section 149 must specify a date, of no later
than 3 years after the date on which the determination is made, as its
nominal expiry date.

(2) Subject to this section, the determination operates at all times after it
commences and can not be amended.

(3) The determination has effect subject to any conditions specified in it.
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(4) Before the determination’s nominal expiry date has passed, the
commission must not revoke the determination unless satisfied—

(a) the employer and the 1 or more organisations, or a majority of
the employees, who are bound by the determination have agreed
to the revocation (for example, because they propose to make an
agreement under division 132); and

(b) the revocation would not be against the public interest.

(5) After the determination’s nominal expiry date—
(a) the employer, or an organisation, bound by the determination; or
(b) a majority of the employees to whom the determination applies;

may give notice to all of the employees, or other employees, to whom the
determination applies and persons, or other persons, who are bound by the
determination and to the commission, stating that the determination is
revoked with effect from a specified day.

(6) The specified day must be at least 28 days after—
(a) the day on which the notice is given; or

(b) if it is given to different persons on different days—the day on
which it is last given.

151 Steps to be repeated if proposed agreement is amended

(1) If a proposed agreement is amended for any reason, the steps in
section 144(2) and (3)3? must be taken again for the agreement as amended.

(2) If the agreement is being amended only by adding an employer (a
“new employer”) as a party to the agreement, the steps need only be taken
in relation to the new employer’s employees.

(3) However, the steps need not be taken if the commission is satisfied
the proposed agreement was amended only—

(a) for a formal or clerical reason; or

(b) in another way that does not adversely affect a relevant
employee’s interests.

32 Division 1 (Making agreements)
33 Section 144 (What is to be done when an agreement proposed)
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152 Certificate as to requested representation

(1) An employee organisation may apply to the registrar for a certificate
stating that an employee has requested the organisation, under section 144,
to represent the employee in negotiating with the employer about a
proposed agreement.

(2) An employer may apply to the registrar for a certificate stating that
the employer need not negotiate with an employee organisation about a
proposed agreement because of a circumstance mentioned in section
144(4).

(3) A certificate must identify the organisation, the employer and the
proposed agreement.

(4) A certificate must not identify any of the employees concerned.

(5) The certificate is, for all purposes of this Act, evidence of the matters
stated in it.

Division 2—Certifying agreements

153 Time for applying for certification

An application for the commission to certify an agreement must be made
within 21 days after the day on which the agreement is signed by or for all
the parties.

154 Notice of hearing

The registrar must, at least 7 days before an application for certification
of an agreement is to be heard, place a notice in the registry detailing—

(a) the names of the parties to the agreement; and
(b) the relevant or designated award; and

(c) the hearing date.

155 Right of employee organisation to be heard

(1) All relevant employee organisations are entitled to be heard on an
application for the certification of an agreement.
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(2) As soon as practicable after the application is made, the commission
must notify all relevant employee organisations that—

(a) the application has been made; and
(b) the organisation is entitled to be heard on the application.

(3) This section does not affect another right of an employee
organisation, or anyone else, to be heard on or intervene in an application.

(4) In this section—

“relevant employee organisation” means an employee organisation
that—

(a) is bound by an award or industrial agreement that binds the
employer, or would bind the employer apart from an award under
the Commonwealth Act; or

(b) if there is no award or agreement that binds, or would bind, the
employer—is entitled to represent the industrial interests of the
relevant employees.

156 Certifying an agreement

(1) The commission must certify the agreement if, and must not certify
the agreement unless, it is satisfied—

(a) the things required by sections 143, 144 and 1453* were done,
and in particular, the terms of the agreement were explained in a
way that was appropriate, having regard to the persons’ particular
circumstances and needs; and

Examples of persons with particular circumstances and needs—
1. 'Women
2. Persons from a non-English speaking background
3. Young persons
4. Persons with limited literacy or numeracy skills.

(b) the employer did not coerce, or attempt to coerce, an employee—

(1) not to make a request mentioned in section 144(2)(c); or

34  Sections 143 (Proposed parties to be advised when agreement is proposed), 144
(What is to be done when an agreement is proposed) and 145 (Negotiations for
project agreements)
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(©)
(d)

(e)
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€]

(h)

G

)

(i1) to withdraw the request; and

the agreement is in writing and signed by or for all the parties;
and

the agreement includes procedures for preventing and settling
disputes; and

the agreement specifies a nominal expiry date that is—

(1) for a project agreement—the date no later than the date on
which the project ends; and

(i) for another agreement—a date no later than 3 years after the
date on which the agreement will come into operation; and

the agreement contains, or is accompanied by, information
prescribed under a regulation; and

a valid majority of the relevant employees employed at the time
approved the agreement; and

the agreement passes the no-disadvantage test; and

for a project agreement—each employee organisation that has
given notice of wanting to be party to the agreement under
section 143(4), and that has not withdrawn as a party under
section 145(3), is a party to the agreement; and

for an agreement to be made with an employee organisation,
other than an agreement for a new business—

(i) each employee organisation that is bound by the award or
industrial agreement that binds the employer, or would bind
the employer apart from an award under the Commonwealth
Act, is a party to the agreement; or

(i1) if no award or industrial agreement binds, or would bind,
the employer—each employee organisation that is entitled
to represent the industrial interests of the relevant
employees is a party to the agreement; and

for an agreement for a new business—

(i) the agreement was made before the employment of any of
the persons in the new business at the new workplace whose
employment will be subject to the agreement; and
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(i1) the agreement has been made with 1 or more employee
organisations that are entitled to represent the industrial
interests of the persons; and

(I) for an agreement other than a multi-employer agreement or
project agreement, the employer—

(1) remunerates all men and women employees of the employer
equally for work of equal or comparable value; or

(i) will, because of the agreement if it is certified, remunerate
all men and women employees of the employer equally for
work of equal or comparable value; or

(i11) is implementing equal remuneration for work of equal or
comparable value for all men and women employees of the
employer; and

(m) for a multi-employer agreement or project agreement—the
agreement provides for equal remuneration for all men and
women employees covered by the agreement for work of equal
or comparable value.

(2) Subsection (1)(j) does not apply if the commission is satisfied an
employee organisation mentioned in subsection (1)(j)—

(a) has been given the opportunity to be a party to the agreement, but
does not want to be a party; or

(b) has no members who are to be bound by the agreement.

(3) For subsection (1)(1), the commission may consider, but must not
review, any relevant industrial instrument to decide whether the instrument
provides for equal remuneration for all men and women employees
covered by the instrument for work of equal or comparable value.

157 When commission to refuse to certify an agreement

(1) The commission must refuse to certify an agreement if it considers
that a provision of the agreement is inconsistent with—

(a) aprovision of—
(1) chapter 2, part 5; or
(i) chapter 3; or
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(ii1) chapter 4;% or
(b) an order by the commission under any of those provisions; or

(c) an injunction granted by the commission under any of those
provisions.

(2) The commission must refuse to certify an agreement if satisfied—

(a) the employer has, in connection with negotiating the agreement,
contravened—

(1) section 170; or
(i) chapter 4;3¢ or

(b) the employer has caused an entity to engage, in connection with
negotiations for an agreement, in conduct that, had the employer
engaged in the conduct, would be a contravention by the
employer of—

(1) section 170; or
(i) chapter 4; or
(c) an entity has, for the employer—
(1) engaged in conduct mentioned in paragraph (b); or
(i1) caused another entity to engage in the conduct.

(3) Subsection (2) does not apply if the commission is satisfied the
contravention or conduct, and its effects, have been fully remedied.

(4) The commission must refuse to certify an agreement if it considers a
provision of the agreement is a discriminatory provision.

(5) The commission must refuse to certify an agreement if a provision of
the agreement seeks to prohibit or restrict an application being made under
chapter 2, part 5.3

(6) The commission must refuse to certify an agreement if—

35  Chapter 2 (General employment conditions), part 5 (Equal remuneration for work of
equal or comparable value), chapter 3 (Dismissals) or 4 (Freedom of association)

36 Section 170 (Amendment if discrimination between unionists and non-unionists) or
chapter 4 (Freedom of association)

37  Chapter 2 (General employment conditions), part 5 (Equal remuneration for work of
equal or comparable value)
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(a) the agreement applies only to a group or category of employees;
and

(b) the commission considers the agreement defines the group or
category in a way that results in other employees not being
subject to the agreement, if it would be reasonable for the other
employees to be subject to the agreement, having regard to—

(1) the nature of the work performed by the other employees;
and

(i1) the organisational and operational relationships between the
group or category and the other employees; and

(c) the commission considers it unfair that the other employees are
not subject to the agreement.

158 Other options open to commission instead of refusing to certify
agreement

(1) If, under section 156 or 157, the commission has grounds to refuse to
certify an agreement—

(a) the commission may accept an undertaking from 1 or more of the
persons who made the agreement in relation to the operation of
the agreement and, if satisfied the undertaking meets the
commission’s concerns, certify the agreement; and

(b) before refusing to certify the agreement, the commission must
give the persons who made the agreement an opportunity to take
action that may be necessary to enable the commission to certify
the agreement.

(2) If an undertaking is not complied with, the commission, after giving
the persons who made the agreement an opportunity to be heard, may—

(a) order the 1 or more persons who gave the undertaking to comply
with it; or
(b) terminate the agreement.
3) If—

(a) after doing the things required or allowed by subsection (1), the
commission is still required to refuse to certify the agreement;
and
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(b) it is so required only because of an inconsistency mentioned in
section 157(1);

the commission may conciliate the industrial matter concerned with a view
to helping the persons concerned to take the action necessary to enable the
commission to certify the agreement.

159 Procedures for preventing and settling disputes

The procedures for preventing and settling disputes contained in a
certified agreement may, with the commission’s approval, authorise the
commission to settle a dispute.38

Division 3—No-disadvantage test

160 When an agreement passes the no-disadvantage test

(1) An agreement passes the no-disadvantage test if it does not
disadvantage employees in relation to their employment conditions.

(2) An agreement disadvantages employees only if the commission
considers it would result in a reduction in the employees’ entitlements or
protections.

(3) Subsection (2) applies subject to section 161 and 162.

(4) Subsection (2) does not apply if the commission considers that, in the
context of the employment conditions considered as a whole, the reduction
is not against the public interest.

Example of subsection (4)—

The making of the agreement is part of a reasonable strategy to deal with a short-term
crisis in, and to help in the revival of, a business.

(5) If the president considers exceptional circumstances exist, the
president may require the registrar to give the commission a report
comparing the agreement with the employee’s entitlements or protections.

(6) In this section—

“entitlements or protections’ means the entitlements or protections
under—

38 See also section 230 (Action on industrial dispute) for commission’s powers to
prevent or settle industrial disputes.
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(a) arelevant award, designated award, industrial agreement or order
under chapter 5, part 5; or

(b) chapter 2, including as reviewed by a general ruling of the full
bench.

161 Special case—employee eligible for supported wage system

(1) This section applies if a certified agreement provides for the payment
of wages to an employee who is eligible for the supported wage system at a
rate not less than the rate set in accordance with that system for the
employee.

(2) The agreement does not disadvantage the employee in relation to the
employee’s employment conditions only because of the reduction of the
employee’s wages.

162 Special case—employee undertaking approved apprenticeship
or traineeship

(1) This section applies if—

(a) a certified agreement provides for the payment of wages to an
employee undertaking approved training (a “training
employee”) in a particular trade, occupation or work, or a trade,
occupation or work similar to the particular trade, occupation or
work (the “work”’); and

(b) there is a relevant award, designated award or order providing for
the payment of wages to employees undertaking benchmark
training for the work.

(2) The agreement is taken to disadvantage the training employee in the
employee’s employment conditions if the agreement provides for the
payment of wages to the employee at a rate less than the rate payable to an
employee undertaking benchmark training (the ‘“benchmark employee”)
under the relevant award, designated award or order, as adjusted under
subsection (3).

(3) For subsection (2), the rate payable to a benchmark employee is to be
adjusted to take into account the proportionate difference, as decided by the
approving authority, between the productive time of a training employee
and the productive time of a benchmark employee.
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(4) If the agreement adopts, as the qualification for a wage level, a
criterion decided by the approving authority (the ‘“‘decided criterion”)
instead of a specified criterion applying under the relevant award,
designated award or order (the ‘““award criterion”), the award is taken, for
this section, to have effect as if the decided criterion were substituted for
the award criterion.

(5) This section does not apply to a trainee bound by—
(a) the Training Wage Award—State;
(b) the National Training Wage Award 1994.

(6) In this section—

“benchmark training” means training for an apprentice or trainee in a
particular trade, occupation or work if the trade, occupation or work is
recognised under an award or under an order made under section
137.%

163 Deciding designated awards
(1) This section applies if—
(a) an employer or organisation of employees proposes to make a
certified agreement; and

(b) there is no relevant award for some or all of the persons to whom
the agreement will apply.

(2) The employer or organisation must apply to the commission for a
decision under subsection (3).

(3) On application, the commission must decide that an award
(regulating employment conditions of employees engaged in a similar kind
of work as the person under the proposed agreement) is appropriate for
deciding whether the agreement passes the no-disadvantage test.

(4) The commission must inform the employer or organisation in writing
of its decision.

39  Section 137 (Order setting minimum wages and conditions)
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Division 4—Effect of certified agreements

164 When a certified agreement is in operation
(1) A certified agreement starts operating when it is certified.
(2) The agreement continues to operate until—

(a) after its nominal expiry date, it is replaced by another certified
agreement; or

(b) itis terminated under section 158, 171, 172 or 173.40

165 Certified agreement’s effect on awards, agreements or orders

(1) While a certified agreement operates, it prevails, to the extent of any
inconsistency, over an award or industrial agreement or an order made
under section 137.

(2) While a project agreement operates, it operates to the exclusion of
any other certified agreement or QWA.

166 Persons bound
(1) A certified agreement binds—
(a) the employer—

(1) for an agreement made by an organisation of employers for
a project—for whom the agreement was made; or

(i1)) who made the agreement; and

(b) all persons who are, while the agreement operates, relevant
employees; and

(c) if the agreement is made with 1 or more employee
organisations—the 1 or more organisations.

40  Section 158 (Other options open to commission instead of refusing to certify
agreement), 171 (Other options open to commission instead of refusing to approve
amendment of agreement), 172 (Terminating certified agreement on or before its
nominal expiry date) or 173 (Terminating agreement after its nominal expiry date)
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(2) For a certified agreement made between the employees and
employer, the commission must decide that the agreement also binds an
employee organisation if—

(a)

(b)

before the agreement is certified, the organisation gives the
commission and employer notice that it wants to be bound by the
agreement; and

the organisation satisfies the commission that—
(i) the organisation has at least 1 member—

(A) whose employment will be subject to the agreement;
and

(B) who asked the organisation to give the notice; and
(i1) the organisation—

(A) is bound by an award or industrial agreement that binds
the employer, or would bind the employer apart from
an award under the Commonwealth Act; or

(B) if there is no award or agreement that binds, or would
bind, the employer—is entitled to represent the
industrial interests of the relevant employees.

167 Successor employers bound

(1) This section applies if—

(a)
(b)

an employer is bound by a certified agreement; and

at a later time a new employer becomes the successor (whether or
not immediate) of the whole or a part of the business of the
employer bound by the agreement.

(2) From the later time—

()

(b)

(©)

the new employer is bound by the certified agreement, to the
extent it relates to the whole or part of the business; and

the previous employer stops being bound by the certified
agreement, to the extent it relates to the whole or part of the
business; and

a reference in this part to the employer includes a reference to the
new employer, and ceases to refer to the previous employer, to
the extent the context relates to the whole or part of the business.
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Division 5—Extending, amending or terminating certified agreements

168 Extending a certified agreement

(1) On or before the nominal expiry date of a certified agreement, the
following persons may apply to the commission to extend a certified
agreement’s nominal expiry date—

(a) if 1 or more organisations are bound by the agreement—the
employer and the 1 or more organisations;

(b) otherwise—the employer.
(2) However, the nominal expiry date can not be extended beyond—
(a) for a project agreement—the date on which the project ends; or

(b) for another agreement—3 years after the date on which the
agreement came into operation.

(3) The extension has no effect unless the commission approves it.

(4) The commission must approve the extension if, and must not
approve the extension unless, satisfied a valid majority of the relevant
employees at the time approved the extension.

(5) The extension takes effect when the commission’s approval takes
effect.

(6) This section does not apply to—

(a) an agreement made with an employee organisation for
employees proposed to be employed in a new business; or

(b) an agreement to which section 160(4)*' applies.

169 Amending a certified agreement

(1) This section does not apply to an amendment of the parties to the
agreement, other than in a multi-employer agreement (a “multi-employer
amendment”).

(2) The following persons may apply to the commission to amend a
certified agreement—

41  Section 160 (When an agreement passes the no-disadvantage test)
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(a) if 1 or more organisations are bound by the agreement—the
employer and the 1 or more organisations;

(b) for a multi-employer amendment—the person who wants to
become a party to the agreement (the ‘“new employer”);

(c) otherwise—the employer.

(3) The commission must approve the amendment if, and only if,
satisfied—

(a) the amendment has been approved by—
(i) for a multi-employer amendment—

(A) a valid majority of the new employer’s employees
whose employment will be subject to the amended
agreement; and

(B) the other parties to the agreement, or their
representative; or

(i) for any other amendment—a valid majority of the relevant
employees at the time; and

(b) the commission would be required to certify the agreement as
amended if it were an agreement whose certification was applied
for under this part.

(4) In applying subsection (3)(b)—

(a) a requirement about a majority of persons making or approving
the agreement is taken to be satisfied; and

(b) section 1584 is to be disregarded.

(5) The amendment takes effect when the commission’s approval takes
effect.

(6) The commission may, on application by a person bound by a
certified agreement, amend a certified agreement—

(a) toremove ambiguity; or

(b) to include, omit or amend a term, however specified, that allows
an employer to stand-down an employee; or

(c) 1in another way, if—

42  Section 158 (Other options open to commission instead of refusing to certify
agreement)
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(1) the following persons have agreed to the amendment—

(A) for an agreement between the employer and an
employee organisation—the employer and
organisation;

(B) for an agreement between the employer and
employees—the employer and a valid majority of the
relevant employees at the time; and

(i1)) the commission is satisfied the amendment does not
disadvantage the relevant employees; and

(iii) the commission is satisfied exceptional circumstances have
arisen in the workplace that necessitate the amendment.

(7) A certified agreement may be amended only under—
(a) this section (including as it applies under section 170); or
(b) section 168; or

(c) section 171.

170 Amendment if discrimination between unionists and
non-unionists

(1) This section applies if—

(a) 1 or more employees whose employment is not subject to the
agreement ask the employer to—

(i) amend the agreement so that their employment is subject to
the agreement; and

(11) seek the approval of the commission for the amendment
under section 169; and

(b) their employment would be subject to the agreement if—

(i) they were members of an employee organisation or of a
particular employee organisation; or

(i) they were not members of an employee organisation or of a
particular employee organisation.

(2) The employer must seek the commission’s approval to amend the
agreement in accordance with the request.
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(3) The commission must disregard section 169(3)(a) in deciding
whether to approve the amendment.

171 Other options open to commission instead of refusing to approve
amendment of agreement

(1) If, for section 170, the commission is not satisfied as required under
section 169(3)—

(a) before refusing to approve the amendment, it must give the
persons who amended the agreement an opportunity to take
action necessary to enable the commission to approve the
amendment; or

(b) it may accept an undertaking from 1 or more of the persons who
amended the agreement in relation to the operation of the
agreement as amended and, if satisfied the undertaking meets the
commission’s concerns, approve the amendment.

(2) If an undertaking is not complied with, the commission, after giving
the persons who amended the agreement an opportunity to be heard, may—

(a) order the 1 or more persons who gave the undertaking to comply
with the undertaking; or

(b) undo any effect of the amendment; or

(c) terminate the amendment.

172 Terminating certified agreement on or before its nominal expiry
date

(1) On or before a certified agreement’s nominal expiry date, the
following persons may terminate the agreement by notice—

(a) if 1 or more organisations are bound by the agreement—the
employer and the 1 or more organisations;

(b) otherwise—the employer.

(2) The commission must approve the termination if, and only if,
satisfied a valid majority of the relevant employees at the time approve its
termination.

(3) The termination takes effect when the commission’s approval takes
effect.
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173 Terminating agreement after its nominal expiry date

(1) After a certified agreement’s nominal expiry date, the following
persons may apply to the commission to terminate a certified agreement—

(a) the employer;
(b) a valid majority of the relevant employees;

(c) anemployee organisation that is bound by the agreement and that
has at least 1 member who is a relevant employee.

(2) If the agreement does not provide for the way it may be terminated
after the agreement’s nominal expiry date has passed, the person who
intends to apply to terminate it must give all other persons bound by the
agreement notice of the intention.

(3) The commission must approve the termination if, and only if,
satisfied—

(a) for an agreement that provides that it may be terminated if
certain conditions are met—the conditions have been met; or

(b) for an agreement that does not provide for the way it may be
terminated—it is in the public interest to terminate the
agreement.

(4) The termination takes effect when the commission’s approval takes
effect.

Division 6—Industrial action

174 Protected industrial action

(1) This section applies to industrial action that is organised, or engaged
in, by a protected person or the employer for the purpose of—

(a) supporting or advancing claims made in relation to a proposed
agreement; or

(b) responding to industrial action by the employer or the relevant
employees.

(2) An action for the industrial action taken after the peace obligation
period does not lie under any law, unless the industrial action has involved
or is likely to involve—

(a) personal injury; or
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(b) wilful or reckless destruction of, or damage to, property; or
(c) the unlawful taking, keeping or use of property.
(3) However, subsection (2) applies to—

(a) a strike by a protected person, only if the protected person has
genuinely tried to reach agreement before the strike starts; and

(b) a lockout by an employer, only if the employer has genuinely
tried to reach agreement before the lockout starts.

(4) Despite subsection (2), an action for defamation may be brought in
relation to anything that happened during the industrial action.

(5) If the employer lawfully locks out an employee, the employer may
refuse to pay the employee remuneration for the period of the lockout.

(6) The employer can not lock out an employee unless the continuity of
the employee’s employment, for the purposes prescribed under a
regulation, is not affected by the lockout.

(7) In this section—
“protected person” means—
(a) an employee organisation that is a negotiating party; or

(b) an officer or employee of the employee organisation acting in
that capacity; or

(c) an employee who is a negotiating party or a member of the
employee organisation.

175 Notice of industrial action to be given

(1) Section 174(2) does not apply to industrial action unless the person
intending to take the action gives all of the negotiating parties—

(a) if the action is in response to, and is taken after the start of,
industrial action by another negotiating party in relation to a
proposed agreement—written notice of the intended action; or

(b) otherwise—at least 3 working days written notice of the intended
action.

(2) However, an employer who is negotiating an agreement with
employees may take other reasonable steps to notify the employees of the
intended action, instead of giving a written notice.
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(3) A notice must state the nature of the intended action and the day
when it will begin.

(4) A notice may be given before the end of the peace obligation period
if the intended action does not start before the end of the period.

176 Secret ballot about taking industrial action
(1) This section applies if the commission considers—

(a) industrial action is being taken, or industrial action is threatened
or probable, in relation to a proposed certified agreement; and

(b) finding out the relevant employees’ attitudes about the matters
g ploy
giving rise to the industrial action might help—

(1) to stop or prevent the industrial action; or
(i1) to settle the matters.

(2) The commission may order that a vote of employees be taken by
secret ballot** (with or without a provision for absent voting), in
accordance with the commission’s directions, to find out their attitudes
about the matters.

(3) After an order is made, the organising of, or engaging in, industrial
action by the employee organisation or employees is not protected
industrial action unless—

(a) the ballot has been taken; and

(b) the industrial action has been approved by a majority of the valid
votes cast in the ballot.

(4) The commission must revoke the order if after an order is made, but
before the vote is taken, the commission forms the view that the ballot
should not proceed because it has satisfied itself that—

(a) the matters have been, or are about to be, settled; or

(b) the industrial action has stopped or been prevented, or is about to
stop or be prevented.

(5) In subsection (3)—

“organisation” includes—

43 See section 285 (Conducting a secret ballot).
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(a) a member of the organisation; and

(b) an officer or employee of the organisation acting in that capacity.

177 Industrial action must be properly authorised

(1) Section 174 does not apply to industrial action engaged in by
members of an employee organisation that is a negotiating party unless,
before the industrial action begins—

(a) the industrial action is properly authorised by the organisation’s
management committee or someone authorised by the committee
to authorise the industrial action; and

(b) if the organisation’s rules state the way industrial action is to be
authorised—the industrial action is properly authorised under the
rules; and

(c) notice of the giving of the authorisation is given to the registrar.

(2) Industrial action is taken to be properly authorised under an
employee organisation’s rules even though a technical breach has
happened in authorising the industrial action, if the person who committed
the breach acted in good faith.

(3) Examples of a technical breach in authorising industrial action
include—

(a) acontravention of the organisation’s rules; and
(b) an error or omission in complying with this Act; and

(c) participation, by a person not eligible to do so, in the making of a
decision by a management committee, or by members, of the
organisation.

(4) Industrial action is taken to have been properly authorised under an
employee organisation’s rules, and to have been authorised before the
industrial action began, unless—

(a) the commission declares in proceedings that the industrial action
was not properly authorised under the rules; and

(b) the proceedings were brought in the commission within 6 months
after the notice was given to the registrar under subsection (1)(c).
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(5) So far as an employee organisation’s rules specify the way in which
industrial action under this division is to be authorised, the rules do not
contravene section 4354 unless the way specified contravenes that section.

178 No protection if certification application not timely

Industrial action is not protected by section 174 unless an application to
the commission to certify an agreement is made within 21 days after the
day when the agreement is signed by or for all the parties.

179 Employer not to dismiss employee for engaging in protected
industrial action

(1) An employer must not—

(a) dismiss an employee, injure an employee in his or her
employment or change an employee’s position to the employee’s
prejudice; or

(b) threaten to dismiss an employee, injure an employee in his or her
employment or change an employee’s position to the employee’s
prejudice;

wholly or partly because the employee is proposing to engage, is engaging,
or has engaged, in protected industrial action.

(2) Subsection (1) does not apply to any of the following actions taken
by the employer—

(a) standing-down the employee;

(b) refusing to pay the employee if, under common law, the
employer is permitted to do so because the employee has not
performed work as directed;

(c) action of the employer that is itself protected industrial action.

(3) In proceedings under section 1834 for an alleged contravention of
subsection (1), it is to be presumed, unless the employer proves otherwise,
that the alleged conduct of the employer was carried out wholly or partly
because the employee was proposing to engage, was engaging, or had
engaged, in protected industrial action.

44 Section 435 (General restrictions)
45  Section 183 (Penalties for contravening penalty provisions)
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180 Remedies if employee dismissed etc. for engaging in protected
industrial action

(1) If an employer contravenes section 179(1), the commission may
order the employer—

(a) if the contravention was constituted by dismissing an
employee—to reinstate the employee to the position the
employee occupied immediately before the dismissal or
re-employ the employee in a position at least as favourable as
that position; and

(b) to pay the employee dismissed, injured or prejudiced,
compensation for loss suffered because of the dismissal, injury or
prejudice.

(2) The rights of and relating to reinstatement and re-employment that
are conferred on an employee by this section do not limit any other rights
of the employee.

181 When industrial action must not be taken
(1) This section applies to—

(a) a certified agreement from when it starts operating until its
nominal expiry date has passed; and

(b) adetermination under section 1494 while it operates.

(2) The following persons must not engage in industrial action for the
purpose of supporting or advancing claims against the employer in relation
to the employment of employees whose employment is subject to the
agreement or determination—

(a) an employee whose employment is subject to the agreement or
determination;

(b) an employee organisation that is bound by the agreement or
determination;

(c) an officer or employee of the employee organisation acting in
that capacity.

(3) If the employee, organisation or officer does so, the action is not
protected industrial action.

46  Section 149 (Arbitration if conciliation unsuccessful)
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(4) The employer must not lock out an employee from his or her
employment for the purpose of supporting or advancing the employer’s
claims in relation to the employment of employees whose employment is
subject to the agreement or determination.

(5) If the employer does so, the lockout is not protected industrial action.

Division 7—Penalty provisions

182 Penalty provisions
In this division, each of the following is a “penalty provision”—
(a) section 170(2);
(b) section 179(1);
(c) section 181(2) or (4);
(d) section 185 (1) or (3).4

183 Penalties for contravening penalty provisions
(1) A contravention of a penalty provision is not an offence.

(2) However, a magistrate may, by order, impose a penalty on a person
who contravenes a penalty provision.

(3) The penalty can not be more than the amount of the monetary value
of—

(a) for a corporation—135 penalty units; or
(b) otherwise—27 penalty units.

(4) An application for an order for a contravention of section 170(2) may
be made by—

(a) the employees making the request mentioned in section 170; or

(b) an employee organisation of which any of the employees making
the request is a member; or

47  Section 170 (Amendment if discrimination between unionists and non-unionists),
179 (Employer not to dismiss employee for engaging in protected industrial action),
181 (When industrial action must not be taken) or 185 (Coercion of persons to
make, amend or terminate certified agreements etc.)
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(c) an inspector; or
(d) another person prescribed under a regulation.

(5) An application for an order for a contravention of section 179(1) may
be made by—

(a) the employee concerned; or

(b) an employee organisation of which the employee is a member; or
(c) an inspector; or

(d) another person prescribed under a regulation.

(6) An application for an order for a contravention of section 181(2) or
(4) may be made by—

(a) an employee whose employment is subject to the certified
agreement concerned; or

(b) another person who is bound by the agreement; or
(c) another person prescribed under a regulation.

(7) An application for an order for a contravention of section 185(1) or
(3)* may be made by—

(a) an employee whose employment is subject to the agreement, or
will be subject to the proposed agreement concerned; or

(b) another person bound by the agreement or who will be bound by
the proposed agreement; or

(c) the person who allegedly was intended to be coerced; or

(d) an employee organisation of which the person is a member; or
(e) an inspector; or

(f) another person prescribed under a regulation.

(8) The magistrate may order that a penalty, or part of a penalty, be paid
to any person who may have made the application (other than an officer or
employee of the State or a public service officer).

48  Section 185 (Coercion of persons to make, amend or terminate certified agreements
etc.)
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(9) Any part of the penalty that is ordered to be paid to the person must
first be paid to the person.

(10) The remainder of the penalty must be paid to the consolidated fund.

Division 8—General

184 Secret ballot on valid majority
(1) This section applies if—

(a) the commission is required under this part to be satisfied that a
valid majority of the persons employed at a particular time whose
employment is or will be subject to an agreement have made or
terminated the agreement, or given an approval; and

(b) the commission is not so satisfied.

(2) The commission may order a vote be taken by secret ballot* (with or
without a provision for absent voting), in accordance with the
commission’s directions, of employees whose employment is or will be
subject to the agreement to find out whether they would make or terminate
the agreement, or give the approval.

(3) If a majority of the validly cast votes is in favour of making or
terminating the agreement, or giving the approval, the commission is taken
to be satisfied of the requirement.

(4) Before a vote is taken, the commission may revoke an order under
subsection (2) if it becomes satisfied that the requirement of subsection
(1)(a) has been met.

185 Coercion of persons to make, amend or terminate certified
agreements etc.

(1) A person must not take, or refrain from taking, industrial action or
other action with intent to coerce someone else to agree, or not to agree,
to—

(a) making, amending or terminating, or extending the nominal
expiry date of, an agreement under this part; or

49  See section 285 (Conducting a secret ballot) for the way a secret ballot is conducted.
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(b) approving anything mentioned in paragraph (a).

(2) Subsection (1) does not apply to industrial action that is protected
industrial action.

(3) An employer must not coerce, or attempt to coerce, an employee of
the employer—

(a) not to make a request mentioned in section 144(2)(c)* in relation
to an agreement the employer proposes to make; or

(b) to withdraw the request.
(4) In this section—

“take or refrain from taking” includes threaten to take or refrain from
taking.

186 Complementary laws

(1) This section applies to enable the Australian commission to perform
functions or exercise powers.

(2) The Commonwealth Act, part VIB (and the other provisions of that
Act as far as they relate to part VIB) applies as a law of the State, with any
amendments prescribed under a regulation.

PART 2—QUEENSLAND WORKPLACE AGREEMENTS

Division 1—Preliminary

187 Definitions for pt 2
In this part—

‘“additional approval requirements’ means the additional approval
requirements in section 202.5!

“amendment agreement” see section 197.

50  Section 144 (What is to be done when an agreement is proposed)
51  Section 202 (Additional approval requirements for QWA and ancillary documents)
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“ancillary document” means any of the following—
(a) an amendment agreement;
(b) an extension agreement;
(c) atermination agreement;
(d) atermination notice.
‘“approval notice’” means an approval notice issued by the commission.

“bargaining agent” means a person appointed as a bargaining agent under
section 196.

“certified copy” of a document means a copy that is certified as being a
true copy of the document.

“employee” see section 188(2).
“employer” see section 188(2).

“existing employee”, in relation to a QWA, means an employee who
signed the QWA after commencing the employment to which the
QWA relates.

“extension agreement’ means an agreement to extend the nominal expiry
date of a QWA.

“file” a QWA or ancillary document means file with the registrar or chief
inspector.

“filing receipt” means a receipt issued by the registrar or chief inspector.
“filing requirements” means the filing requirements in section 200.

“new employee”, in relation to a QWA, means an employee who signed
the QWA before, or at the time of, commencing the employment to
which the QWA relates.

“nominal expiry date” of a QWA, see section 194.

“party” to a QWA or ancillary document means the employer or
employee.

“period of operation” of a QWA, see section 195.
“QWA” see sections 188 and 207.

“QWA date” means the date on which the employer and employee sign
the QWA or, if they sign on different dates, the later of the dates.
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“refusal notice” means a refusal notice issued by the commission under
section 206.

“relevant or designated award” means the relevant or designated award
that is used when applying the no-disadvantage test.

“required number of days’ means—

(a) for a new employee—S5 days; or

(b) for an existing employee—14 days.
“termination agreement” see section 198(1).

“termination notice” see section 198(3).

188 Proposed QWAs and ancillary documents—interpretation

(1) As far as the context permits, a reference in this part to a QWA or
ancillary document includes a reference to a proposed QWA or ancillary
document.

(2) In relation to a proposed QWA or ancillary document, a reference in
this part to the employer or employee is a reference to the person who will
be the employer or employee when the QWA or ancillary document starts
to operate.

189 Functions and powers of commission

The commission must, as far as practicable, perform its functions under
this part—

(a) in a way that furthers the objects of this Act; and
(b) without undue delay; and

(c) 1in an informal way.

Division 2—General rules about QWAs and ancillary documents

190 QWAs and ancillary documents only have effect as provided by
this part

(1) A QWA or ancillary document has effect as provided by this part,
and not otherwise.
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(2) In particular—

(a) a QWA for a new employee has no effect before a filing receipt is
issued for the QWA ; and

(b) a QWA for an existing employee has no effect before an approval
notice is issued for the QWA.

191 Collective QWASs

(1) In this part, 2 or more agreements negotiated collectively may be
included in the same document if the same employer is a party to all the
agreements.

(2) The agreements need not be in the same terms.

(3) A QWA for a new employee can not be included in the same
document as a QWA for an existing employee.

Division 3—Making, amending or terminating a QWA

192 Employer and employee may make a QWA

(1) A single employer and a single employee, other than an employer
and employee mentioned in subsection (3), may make a QWA that deals
with matters relating to the relationship between an employer and
employee.

(2) A QWA may be made before the start of employment.

(3) The employer of an employee employed in 1 of the following may
not make a QWA with the employee—

(a) adepartment of government or part of a department;

(b) a public service office or part of a public service office under the
Public Service Act 1996;

(c) an agency, authority, commission, corporation, instrumentality,
office, or other entity, established under an Act or under State
authorisation for a public or State purpose;

(d) apart of an entity mentioned in paragraph (c);

(e) aregistry or other administrative office of a court of the State of
any jurisdiction;
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(f) the parliamentary service;

(g) the Governor’s official residence (known as ‘Government
House’) and its associated administrative unit;

(h) acourt of the State of any jurisdiction;

(1) the police service to the extent that it does not include staff
members mentioned in the Police Service Administration Act
1990, section 2.5(1)(a);>?

(j) another entity, or part of another entity, declared under a
regulation for this section.

(4) The employer may not make a QWA with an employee who is under
18 years.

193 Matters to be included in QWA
(1) The employer must ensure the QWA includes—

(a) the provisions about discrimination prescribed under a
regulation; and

(b) provision for the remuneration of the employee on the basis of
equal remuneration for the employee for work of equal or
comparable value performed by other men and women
employees of the employer.

(2) If the QWA does not in fact include the prescribed provisions about
discrimination, the QWA is taken to include the provisions.

(3) The employer must ensure the QWA does not include provisions that
prohibit or restrict disclosure of details of the QWA by either party to
another person.

(4) The employer must ensure the QWA includes a dispute resolution
procedure.

(5) If the QWA does not include a dispute resolution procedure, the
QWA is taken to include the model dispute resolution procedure prescribed
under a regulation.

(6) If a dispute resolution procedure confers powers on the commission
to prevent or settle disputes between the parties to the QWA about the

52  Police Service Administration Act 1990, section 2.5 (Administration of staff
members)
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application or interpretation of the QWA, the commission may exercise the
powers.

(7) To avoid doubt, unless power is conferred on the commission to
prevent or settle disputes, the commission must not exercise arbitration
powers to prevent or settle a dispute between the parties to the QWA.

194 Nominal expiry date of QWA
(1) A QWA must specify a date as its nominal expiry date.
(2) The date can not be more than 3 years after the QWA date.

(3) An employer and employee may make a written agreement (an
“extension agreement’’) that extends the nominal expiry date.

(4) The extended date can not be more than 3 years after the QWA date.

(5) The extension agreement has no effect unless a filing receipt is
issued for the extension agreement at least 21 days before the nominal
expiry date that is to be extended.

(6) The extension agreement takes effect on the day after an approval
notice is issued for the extension agreement.

195 Period of operation of QWA

(1) A QWA for a new employee starts operating on the later of the
following days—

(a) the day after a filing receipt is issued for the QWA;
(b) the day specified in the QWA as the starting day;
(c) the day the employee’s employment starts.

(2) A QWA for a new employee stops operating at the earlier of the
following times—

(a) the end of the day when a refusal notice is issued for the QWA;
(b) the time when a termination under section 198 takes effect;

(c) the time when another QWA between the employer and
employee starts to operate.

53  Section 198 (Terminating a QWA)
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(3) A QWA for an existing employee starts operating on the later of the
following days—

(a) the day after an approval notice is issued for the QWA
(b) the day specified in the QWA as the starting day.

(4) A QWA for an existing employee stops operating at the earlier of the
following times—

(a) the time when a termination under section 198 takes effect;

(b) the time when another QWA between the employer and
employee starts to operate.

196 Bargaining agents

(1) An employer or employee may appoint a person to be his or her
bargaining agent for the making, approval, amendment or termination of a
QWA.

Example—

An employee may appoint an employee organisation to be the employee’s bargaining
agent.

(2) When the employer proposes the QWA, the employer must inform
the employee of his or her right under subsection (1).

(3) The appointment of a bargaining agent must be written.

(4) An employer or employee must not refuse to recognise a bargaining
agent appointed by the other party if the employer or employee has been
given a copy of the bargaining agent’s instrument of appointment.

(5) An employer or employee must not coerce, or attempt to coerce, the
other party—

(a) to appoint, or not to appoint, a particular person as a bargaining
agent; or

(b) to terminate the appointment of a bargaining agent.

197 Amending a QWA

(1) An employer and employee may make a written agreement
(“amendment agreement”) amending a QWA.
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(2) The amendment agreement takes effect on the later of the following
days—

(a) the day after an approval notice is issued for the amendment
agreement;

(b) the day specified in the amendment agreement as the date it takes
effect.

(3) Section 193 applies to the QWA as amended in the same way as it
applied to the QWA before amendment.

198 Terminating a QWA

(1) The employer and employee may at any time make a written
agreement (“termination agreement”) to terminate the QWA.

(2) The termination agreement takes effect at the later of the following
times—

(a) the end of the day on which an approval notice is issued for the
termination agreement;

(b) the day specified in the termination agreement as the date it takes
effect.

(3) After the nominal expiry date of a QWA, the employer or employee
may file a notice (“termination notice’’) to terminate the QWA.

(4) The termination notice takes effect at the end of 28 days after the
party filing the termination notice gave notice to the other party of the
filing of the termination notice.

Division 4—Filing QWAs and ancillary documents

199 Filing QWAs and ancillary documents

(1) A QWA or ancillary document (‘““document”) may be filed with the
registrar or chief inspector.

(2) If the registrar or chief inspector is satisfied that the filing
requirements for the document have been met, the registrar or chief
inspector must issue a filing receipt to the person who filed it.

(3) For a QWA, the registrar or chief inspector may issue a filing receipt
only if it is filed within 14 days after the QWA date.
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(4) If the document is filed with the chief inspector, the chief inspector
must immediately give it to the registrar.

200 Filing requirements
(1) The filing requirements for a QWA are—

(a) the QWA must be signed and dated by each of the parties, and the
signatures must be witnessed; and

(b) the QWA must be accompanied by a declaration by the employer,
declaring—

(i) the QWA complies with section 193; and

(i) the employer gave the employee a copy of an information
statement at least the required number of days before the
employee signed the QWA.

(2) The chief inspector must prepare an information statement for
subsection (1).

(3) The information statement must include information about the
following matters, but may include other information—

(a) entitlements under this Act;
(b) occupational health and safety law;
(c) services provided by the chief inspector;
(d) bargaining agents.
(4) The filing requirements for an amendment agreement are—

(a) the agreement must be signed and dated by each of the parties,
and the signatures must be witnessed; and

(b) the agreement must be accompanied by a declaration by the
employer, declaring the QWA, as amended, complies with
section 193.

(5) The filing requirement for an extension agreement is the agreement
must be signed and dated by each of the parties, and the signatures must be
witnessed.

(6) The filing requirement for a termination agreement is the agreement
must be signed and dated by each of the parties, and the signatures must be
witnessed.



s 201 160 s 202
Industrial Relations Act 1999

(7) The filing requirement for a termination notice is the notice must be
signed and dated by the party filing the notice, and the signature must be
witnessed.

(8) The employer must provide any other information required under a
regulation.

201 Employer’s declaration must be accurate

An employer must not, in a declaration filed for this part, make a
statement that the employer knows, or ought reasonably to know, is false or
misleading.

Division 5—Approving QWAs and ancillary documents

202 Additional approval requirements for QWA and ancillary
documents

(1) The additional approval requirements for a QWA are—
(a) the QWA complies with section 193;* and

(b) the employee received a copy of the QWA at least the required
number of days before signing the QWA; and

(c) the employer explained the effect of the QWA to the employee as
soon as practicable after the employee first received a copy of it;
and

(d) the employee consented to making the QWA; and

(e) if the employer did not offer a QWA in the same terms to all
comparable employees—the employer did not act unfairly or
unreasonably in not doing so.

(2) The employee may consult with, or seek advice from, anyone about
the QWA given to the employee under subsection (1)(b) and the copy is the
property of the employee.

(3) The additional approval requirements for an amendment agreement
are—

(a) the QWA, as amended, complies with section 193; and

54 Section 193 (Matters to be included in QWA)
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(b) the employee received a copy of the amendment agreement at
least 14 days before signing the amendment agreement; and

(c) the employer explained the effect of the amendment agreement
to the employee as soon as practicable after the employee first
received a copy of it; and

(d) the employee consented to making the amendment agreement;
and

(e) if the employer did not offer an amendment agreement in the
same terms to all comparable employees who also have a QWA
in the same terms—the employer did not act unfairly or
unreasonably in not doing so.

(4) The explanation of the effect of the QWA or amendment agreement
mentioned in subsection (1) or (3) must have been done in a way that was
appropriate, having regard to the employee’s particular circumstances and
needs.

Example of employees with particular circumstances and needs—
1. Women
2. Persons from a non-English speaking background
3. Young persons
4. Persons with limited literacy or numeracy skills.

(5) The additional approval requirement for an extension agreement is
that the employee consented to making the extension agreement.

(6) The additional approval requirement for a termination agreement is
that the employee consented to making the termination agreement.

(7) In this section—

“comparable employee”, for a QWA, means an employee of the
employer who does the same kind of work as the employee who is a
party to the QWA.

203 Approving QWA

(1) The commission must approve a QWA for which a filing receipt has
been issued if satisfied—

(a) the QWA passes the no-disadvantage test; and
(b) the QWA meets the additional approval requirements; and
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(c) the QWA is not contrary to the public interest.

(2) If the commission has concerns about whether the QWA passes the
no-disadvantage test, the commission must—

(a) notify the employee of the concerns; and
(b) the reasons for them.

(3) If the commission has concerns about whether the QWA passes the
no-disadvantage test, but the concerns are resolved by—

(a) a written undertaking given by the employer and accepted by the
commission; or

(b) other action by the parties;
the QWA is taken to pass the no-disadvantage test.
(4) If the commission—
(a) is still not satisfied the QWA passes the no-disadvantage test; but

(b) is satisfied that approving the QWA is not contrary to the public
interest;

the QWA is taken to pass the no-disadvantage test.

(5) If the commission is not satisfied the QWA meets the additional
approval requirements, the commission must refuse to approve the QWA.

(6) In considering the public interest, the commission may consider—
(a) the relative bargaining power of the parties; and

(b) the particular circumstances and needs of low-paid employees
and any likely changes in award wages during the period of the
QWA; and

(c) the particular circumstances and needs of employees including
women, persons from a non-English speaking background,
young persons, apprentices, trainees and outworkers; and

(d) anything else the commission considers relevant to the QWA.

(7) For subsection (1), the commission may consider, but must not
review, any relevant industrial instrument to decide whether the instrument
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provides for equal remuneration for all men and women employees covered
by the instrument for work of equal or comparable value.>

204 Approving amendment agreement

(1) The commission must approve an amendment agreement for which a
filing receipt has been issued if satisfied—

(a) the QWA, as amended, passes the no-disadvantage test; and
(b) the agreement meets the additional approval requirements; and
(c) the QWA is not contrary to the public interest.

(2) If the commission has concerns about whether the QWA, as
amended, passes the no-disadvantage test, but the concerns are resolved
by—

(a) a written undertaking given by the employer and accepted by the
commission; or

(b) other action by the parties;
the QWA, as amended, is taken to pass the no-disadvantage test.
(3) If the commission—
(a) 1s still not satisfied the QWA passes the no-disadvantage test; but

(b) is satisfied that approving the QWA is not contrary to the public
interest;

the QWA, as amended, is taken to pass the no-disadvantage test.

(4) If the commission is not satisfied the amendment agreement meets
the additional approval requirements, the commission must refuse to
approve the amendment agreement.

(5) In considering the public interest, the commission may consider—
(a) the relative bargaining power of the parties; and

(b) the particular circumstances and needs of low-paid employees
and any likely changes in award wages during the period of the
agreement; and

55  For the requirement for a QWA to include provision for equal remuneration for work
of equal or comparable value, see section 193 (Matters to be included in QWA).
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(c) the particular circumstances and needs of employees including
women, persons from a non-English speaking background,
young persons, apprentices, trainees and outworkers; and

(d) anything else the commission considers relevant to the
agreement.

205 Approving other ancillary documents
(1) This section applies to the following ancillary documents—
(a) an extension agreement;
(b) atermination agreement;
(c) atermination notice.

(2) The commission may approve the ancillary document only if
satisfied the ancillary document meets the additional approval
requirements for the document.

206 Commission must issue approval or refusal notice

(1) If the commission approves a QWA or ancillary document, the
commission must issue an approval notice to the employer.

(2) If the commission refuses to approve a QWA or ancillary document,
the commission must issue a refusal notice to the employer.

(3) If the commission is not satisfied the QWA passes or is taken to pass
the no-disadvantage test, the commission must issue a notice to that effect
to the employee.

(4) In each approval or refusal notice, the commission must identify the
relevant or designated award that applies to the QWA.

207 Undertakings taken to be included in QWAs

An undertaking accepted by the commission under this division is taken
to be included in the QWA.
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208 Commission to issue copies of approved QWAs and ancillary
documents

After a QWA or ancillary document is approved, the commission must
issue to the employer a copy of the QWA or ancillary document, as
approved.

Division 6—No-disadvantage test

209 When does a QWA pass the no-disadvantage test

(1) A QWA passes the no-disadvantage test if it does not disadvantage
the employee in relation to his or her employment conditions.

(2) A QWA disadvantages the employee in relation to his or her
employment conditions only if the commission considers its approval
would result in a reduction in the employee’s entitlements or protections.

(3) Subsection (2) applies subject to sections 210 and 211.

(4) If the president considers exceptional circumstances exist, the
president may require the registrar to give the commission a report
comparing the QWA with the employee’s entitlements or protections.

(5) In this section—

“certified agreement” means a certified agreement that, immediately
before the initial day of the QWA, binds the employer.

“entitlements or protections” means the entitlements or protections
under—

(a) if there is a certified agreement—the certified agreement; or

(b) if there is no certified agreement—a relevant award, a designated
award, industrial agreement or an order under chapter 5, part 5;%
or

(c) chapter 2,57 including as reviewed by a general ruling of the full
bench.

56  Chapter 5 (Awards), part 5 (Wages and employment conditions for apprentices and
trainees)

57  Chapter 2 (General employment conditions)
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210 Special case—employee eligible for supported wage system

(1) This section applies if a QWA provides for the payment of wages to
an employee who is eligible for the supported wage system at a rate not
less than the rate set in accordance with that system for the employee.

(2) The agreement does not disadvantage the employee in relation to the
employee’s employment conditions only because of the reduction of the
employee’s wages.

211 Special case—employee undertaking approved apprenticeship or
traineeship

(1) This section applies if—

(a) a QWA provides for the payment of wages to an employee
undertaking approved training (a “training employee”) in a
particular trade, occupation or work, or a trade, occupation or
work similar to the particular trade, occupation or work (the
“work”); and

(b) there is a relevant award, designated award or order providing for
the payment of wages to employees undertaking benchmark
training for the work.

(2) The agreement is taken to disadvantage the training employee in the
employee’s employment conditions if the QWA provides for the payment
of wages to the employee at a rate less than the rate payable to an employee
undertaking the benchmark training (the ‘“benchmark employee”) under
the relevant award, designated award or order, as adjusted under subsection

3).

(3) For subsection (2), the rate payable to a benchmark employee is to be
adjusted to take into account the proportionate difference, as decided by the
approving authority, between the productive time of a training employee
and the productive time of a benchmark employee.

(4) If the QWA adopts, as the qualification for a wage level, a criterion
decided by the approving authority (the “decided criterion’) instead of a
specified criterion applying under the relevant award, designated award or
order (the “award criterion’’), the award is taken, for this section, to have
effect as if the decided criterion were substituted for the award criterion.

(5) This section does not apply to a trainee bound by—
(a) the Training Wage Award—State;
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(b) the National Training Wage Award 1994.
(6) In this section—

“benchmark training” means training for an apprentice or trainee in a
particular trade, occupation or work if the trade, occupation or work is
recognised under an award or under an order made under chapter 5,
part 5.8

212 Deciding designated awards
(1) This section applies if—
(a) an employer proposes to make a QWA with a person; and
(b) there is no relevant award for the person.

(2) The employer must apply to the commission for a decision under
subsection (3).

(3) On application, the commission must decide that an award
(regulating employment conditions of employees engaged in a similar kind
of work as the person under the QWA) is appropriate for deciding whether
the QWA passes the no-disadvantage test.

(4) The commission must inform the employer in writing of the
commission’s decision.

Division 7—Effect of QWAs

213 QWA’s effect on awards, certified agreements or orders

(1) A QWA, during its period of operation, operates to the exclusion of
an award, or an order made under chapter 5, part 5, that would otherwise
apply to the employee’s employment.

(2) A certified agreement or a determination under section 149,5° during
its period of operation, prevails over a QWA to the extent of any
inconsistency.

58  Chapter 5 (Awards), part 5 (Wages and employment conditions for apprentices and
trainees)

59  Section 149 (Arbitration if conciliation unsuccessful)
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(3) However, subsection (2) does not apply to a certified agreement if
the agreement contains a QWA provision.

(4) In this section—

“QWA provision” of a certified agreement means a provision that
expressly allows a subsequent QWA—

(a) to operate to the exclusion of the certified agreement; or

(b) to prevail over the certified agreement to a specified extent or to
the extent of any inconsistency.

214 Successor employers bound
(1) This section applies if—
(a) an employer is a party to a QWA; and

(b) at alater time a new employer becomes the successor (whether or
not immediate) of the whole or part of the business of the
employer who is a party to the QWA.

(2) From the later time—

(a) the new employer replaces the employer as a party to the QWA;
and

(b) the previous employer stops being a party to the QWA, to the
extent it relates to the whole or part of the business; and

(c) areference in this part to the employer is a reference to the new
employer, and ceases to refer to the previous employer, to the
extent the context relates to the whole or part of the business

215 Parties must not contravene QWA
A party to a QWA must not contravene the QWA.

216 Conciliation for agreements

The commission has the conciliation powers for a matter arising under
this part that it would have under section 230 if that section applied to the
matter instead of to industrial disputes.

60  Section 230 (Action on industrial dispute)
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217 Industrial action by party to QWA

During the period of operation of a QWA before its nominal expiry date,
a party to the QWA must not engage in industrial action in relation to the
employment to which the QWA relates.

Division 8—Penalty provisions and remedies

218 Penalties for contravening this part

(1) A magistrate may, by order, impose a penalty on a person who
contravenes a penalty provision.

(2) The penalty can not be more than—
(a) for a corporation—135 penalty units; or
(b) otherwise—27 penalty units.

(3) An application for an order relating to a QWA or ancillary document
may be made by—

(a) aparty to the QWA or ancillary document; or
(b) an inspector.
(4) In this section—

“penalty provision” means section 196(2), (3), (4) or (5), 201, 215, 217,
222(1), 223(1) or (2) or 224(1) or (2).6!

219 Damages for contravention of QWA

(1) A party to a QWA who suffers loss or damage because of a
contravention of the QWA by the other party may recover the amount of
the loss or damage in an Industrial Magistrates Court.

(2) The action must be brought within 6 years after the date on which the
cause of action arose.

61  Section 196 (Bargaining agents), 201 (Employer’s declaration must be accurate),
215 (Parties must not contravene QWA), 217 (Industrial action by party to QWA),
222 (Hindering QWA negotiations), 223 (Persons must not apply duress or make
false statements in connection with QWA etc.) or 224 (Employer must give copy of
documents to employee)
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220 Compensation to new employee for shortfall in entitlements

(1) Subsection (3) applies if a QWA for a new employee stops operating
because a refusal notice was issued and the amount worked out under
paragraph (a) is less than the amount worked out under paragraph (b)—

(a) the total value of the entitlements to which the employee became
entitled under the QWA for the period while it was in operation;

(b) the total value of the entitlements to which the employee would
have been entitled for that period under an award or agreement, if
the QWA had not been made, in relation to the employment to
which the QWA relates.

(2) Subsection (3) applies if a QWA that has been approved for a new
employee includes an undertaking by the employer under section 20362 and
the amount worked out under paragraph (a) is less than the amount worked
out under paragraph (b)—

(a) the total value of the entitlements to which the employee became
entitled under the QWA for the period before it was approved;

(b) the total value of the entitlements to which the employee would
have been entitled for that period if the QWA as filed, had
included the employer’s undertaking.

(3) The employee is entitled to recover the shortfall from the employer
in the commission or an Industrial Magistrates Court.

221 Injunctions

The commission, on application by a party to a QWA, may grant an
injunction requiring a person not to contravene, or to stop contravening,
this part.

Division 9—General

222 Hindering QWA negotiations

(1) A person who is not a party to negotiations for a QWA or ancillary
document must not use threats or intimidation with the intention of

62  Section 203 (Approving QWA)
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hindering the negotiations or the making of the QWA or ancillary
document.

(2) This section does not apply to conduct by or for an employee
organisation for the purpose of negotiating a certified agreement, if the
conduct is authorised by another provision of this Act.

(3) In this section—

“party to negotiations” includes a bargaining agent.

223 Persons must not apply duress or make false statements in
connection with QWA etc.

(1) A person must not apply duress to an employer or employee in
connection with a QWA or ancillary document.

(2) A person must not knowingly make a false or misleading statement
to someone else with the intention of persuading the other person to make,
or not to make, a QWA or ancillary document.

224 Employer must give copy of documents to employee

(1) As soon as practicable after receiving any of the following
documents from the commission, registrar or chief inspector, the employer
must give a copy of it to the employee—

(a) afiling receipt;
(b) an approval notice or refusal notice;
(c) a QWA or ancillary document, as approved.

(2) The employer must give the employee any other document
prescribed under a regulation within the period required under the
regulation.

225 Intervention not permitted
A person other than—
(a) aparty toa QWA; or
(b) aparty’s bargaining agent; or
(c) the Minister;
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can not make submissions, or be heard, in relation to the filing, approval,
amendment or termination of a QWA.

226 Reports and advice about development in making QWAs

(1) If the Minister asks, the chief executive must prepare and give to the
Minister a report about developments in the State in bargaining for the
making of QWAs.

(2) To enable the chief executive to prepare the report and generally to
advise the Minister, the registrar must allow access to approved QW As and
ancillary documents to—

(a) the chief executive; or

(b) the chief executive’s agent.

227 Evidence

(1) The registrar may give a certified copy of an approved QWA or
ancillary document to a person who is or was a party to the QWA or
ancillary document.

(2) The registrar may issue a certificate stating—

(a) specified QWAs or ancillary documents are the only QWAs or
ancillary documents that were filed, before a specified date, in
relation to a specified employer and employee; or

(b) a copy of a specified approved QWA or ancillary document was
issued on a specified day; or

(c) afiling receipt, approval notice or refusal notice was issued for a
specified QWA or ancillary document on a specified day.

(3) The certificate may be given only to a person who is or was a party to
the document to which the certificate relates.

(4) In all courts and proceedings—

(a) a certified copy of an approved QWA or ancillary document is
evidence of the QWA or ancillary document; and

(b) a certificate issued by the registrar under subsection (2) is
evidence of the matters stated in the certificate.
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(5) A document that purports to be a certified copy, or certificate,
mentioned in subsection (4) is taken to be the copy or certificate, unless the
contrary is proved.

228 Signature for corporation

A QWA or ancillary document may be signed for a corporation by a
properly authorised officer of the corporation and need not be made under
the corporation’s seal.

CHAPTER 7—INDUSTRIAL DISPUTES

PART 1—NOTICE OF INDUSTRIAL DISPUTE

229 Notice of industrial dispute
(1) Subsection (2) applies if an industrial dispute—
(a) exists between—
(1) an employer organisation or employer; and
(i) an employee organisation or employee; and

(b) remains unresolved after the parties have genuinely attempted to
settle the dispute.

(2) Each party to the dispute must immediately give the registrar notice
of the dispute.

(3) The notice—

(a) may be given by letter, telex, fax, email, or other means of
written communication; and

(b) must state—
(i) the names of the parties to the dispute; and
(i1) the place where the dispute exists; and
(ii1) the subject matter of the dispute; and

(iv) anything else required under the rules.
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(4) If the Minister is aware an industrial dispute exists, the Minister may
notify the commission or registrar of the dispute.

PART 2—ACTION FOR SETTLING INDUSTRIAL
DISPUTES

230 Action on industrial dispute
(1) This section applies if—

(a) notice of a dispute has been given by a party under section
229(2); or

(b) notice of a dispute has been given by the Minister under section
229(4) and the commission considers it is in the public interest to
take action under this section; or

(c) whether or not a notice has been given under section 229—the
commission considers it is in the public interest to take action
under this section.

(2) Subsection (1)(c) applies irrespective of whether the parties are
attempting to resolve the dispute.

(3) The commission may take the steps it considers appropriate for the
prevention or prompt settlement of the dispute, by—

(a) conciliation in the first instance; and

(b) if the commission considers conciliation has failed and the
parties are unlikely to resolve the dispute—arbitration.

(4) Without limiting subsection (3), the commission may—
(a) direct the industrial action to stop or not happen; or
(b) make orders, or give directions, of an interlocutory nature; or

(c) exercise the commission’s powers under section 277% (whether
or not application under that section has been made) to grant an
interim injunction; or

63  Section 277 (Power to grant injunctions)
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(d) make another order or exercise another power the commission
considers appropriate for the prevention or prompt settlement of
the dispute.

(5) For proceedings for the dispute—

(a) the commission may name a party to the dispute as having
carriage of the proceedings; and

(b) the party named has the carriage of the proceedings accordingly.

(6) This section does not affect the operation of an industrial instrument
that imposes a duty on a party to the instrument in relation to industrial
disputes.

231 Mediation by commission

The commission may act as mediator in an industrial cause, whether or
not it is within the jurisdiction of the commission—

(a) on the request of the parties directly involved in the cause; or

(b) if the commissioner is satisfied mediation is desirable in the
public interest.

232 Compulsory conference

(1) This section applies if the commission, when taking action under
section 230, considers that holding a conference is desirable to prevent or
settle the industrial dispute.

(2) The commission may, by attendance notice, require a person to
attend a conference at a stated time and place.

(3) A person may be required to attend even though not directly involved
in the dispute, if the commission considers the person’s presence would be
conducive to the prevention or prompt settlement of the dispute.

(4) A person required to attend must—
(a) attend the conference at the stated time and place; and
(b) continue to attend as directed by the commission.

Maximum penalty—40 penalty units.
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(5) The person is entitled to be paid by the State an amount certified by
the commission as reasonable compensation for the person’s expenses and
loss of time.

(6) At the commission’s discretion, a conference may be held—
(a) in public or private; or

(b) partly in public and partly in private.

233 Enforcing commission’s orders
(1) The commission may direct an order about an industrial dispute to—
(a) an organisation; or
(b) aperson in a capacity as an officer or agent of an organisation; or
(c) any other person.

(2) If an order may be directed to an organisation or a person, the
commission may direct the order to the person only after considering
whether it would be more appropriate to direct the order to the
organisation.

(3) An order must—

(a) if the order is made against a person—state the person’s name;
and

(b) state a time for complying with the order; and

(c) direct any of the following persons to file an affidavit with the
registrar within a stated time—

(1) the organisation or person;
(i1) the party to the proceedings who sought the order;

(1i1) any other party to the proceedings the commission considers
appropriate.

(4) An affidavit under subsection (3)(c) must state whether there has
been compliance with the order and, if the order has not been complied
with, the steps the person is aware of that have been taken to comply.

(5) The commission may extend a time stated under subsection (3)(b) or
(©).

(6) At the end of the time stated for filing an affidavit, or the time as
extended by the commission, the registrar must—



s 234 177 s 234
Industrial Relations Act 1999

(a) examine all affidavits filed; and

(b) if all affidavits required to be filed have not been filed in the
stated time—make all necessary further inquiries;

to decide whether there has been substantial compliance with the order.

(7) If the registrar is not satisfied that there has been substantial
compliance with the order, the registrar must issue a notice under the rules
calling on the organisation or person to whom the order was directed to
show cause to the full bench at a stated time why the organisation or person
should not be dealt with under section 234.

(8) In this section—

“full bench” means the full bench constituted by the president and 2 or
more members.

234 Remedies on show cause

(1) If an organisation issued with the notice does not show cause at the
stated time, the full bench may—

(a) impose on the organisation a penalty of not more than 1 000
penalty units; or

(b) amend an award or certified agreement to which the organisation
is a party; or

(c) if the organisation is an employee organisation—suspend the
date of operation of a wage increase that would otherwise be
payable to members of the organisation or to a class of the
members; or

(d) change the organisation’s rules to exclude from eligibility for
membership persons belonging to a particular class or section of
the membership; or

(e) make the orders it considers appropriate—
(1) restricting the use of the organisation’s property; or

(i) controlling the organisation’s property to ensure the
restrictions are complied with; or

(f) suspend the organisation’s registration for a stated period; or
(g) deregister the organisation; or

(h) make the other orders it considers appropriate—
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(i) to secure the organisation’s compliance with the
commission’s order; or

(i) to punish the organisation for not complying with the
commission’s order; or

(1) order the organisation to pay the costs of the show cause
proceedings.

(2) If a person issued with the notice does not show cause at the stated
time, the full bench may—

(a) impose on the person a fine of not more than 40 penalty units; or
(b) make the other orders it considers appropriate—

(1) to secure the person’s compliance with the commission’s
order; or

(i1) to punish the person for not complying with the
commission’s order; or

(c) order the person to pay the costs of the show cause proceedings.

(3) All persons concerned must comply with an order or direction made
or given by the full bench.

(4) In this section—
‘“‘organisation” includes a branch of the organisation.

“stated time’ means at the time stated in the notice to show cause under
section 233(7), or at a time to which the proceedings are adjourned.

PART 3—BALLOTS

235 Secret ballot on strike action
(1) This section applies if—
(a) a strike happens; or

(b) the commission, or a person applying to the commission,
considers a strike is likely to happen.

(2) The commission may act under subsection (4)—

(a) of its own initiative; or
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(b) on application by an employer or employer organisation; or
(c) on application—

(i) by or on behalf of 5% of the employees engaged in or on the
calling, enterprise, establishment or project concerned; or

(i) by 250 employees;
whichever is less, but being, in any case, at least 4.
(3) The commission must act under subsection (4)—
(a) on application by an employee organisation; or
(b) if directed by the Minister.

(4) To find out the number of employees or members who favour the
strike, the commission may direct the registrar to conduct a secret ballot®
of—

(a) the employees engaged in or on the calling, enterprise,
establishment or project concerned; or

(b) the members of an employee organisation engaged in or on the
calling, enterprise, establishment or project concerned.

(5) The registrar must publish the result of the secret ballot in a
newspaper circulating in the locality concerned.

236 Effect of ballot adverse to strike
(1) Subsection (2) applies if—
(a) when a secret ballot was conducted under section 235(4)—
(1) a strike exists; or

(i1) a strike appeared likely to happen, and a strike happens for
the same issue within 1 month after the ballot result is
published under section 235(5); and

(b) the ballot shows that a majority of employees or members who
voted in the ballot is not in favour of the strike.

(2) The registrar must advertise a date (the “end date’’), not more than 7
days after the date of publication, on or before which the employees or
members who are on strike must discontinue the strike.

64  See section 285 (Conducting a secret ballot).
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(3) The advertisement—
(a) must be in a newspaper circulating in the locality concerned; and

(b) may be included in the advertisement published under section
235(5).

(4) The employees or members must discontinue the strike on or before
the end date.

(5) An employee or member who does not is taken to have terminated,
from the end date, the employment in which the employee or member was
engaged when the strike commenced, unless the employee or member has a
reasonable excuse.

(6) Disagreement by a person with the result of the ballot is not a
reasonable excuse.

PART 4—INDUSTRIAL ACTION

237 Indemnity against agent’s unauthorised actions

An organisation or association of persons is not liable for anything said
or done by its agent, during or in connection with industrial action, if—

(a) the agent acted without the knowledge of the governing body of
the organisation or association; and

(b) the governing body could not, by the exercise of reasonable
diligence, have prevented the action.

238 Payments for strikes can not be compelled

(1) An employer may pay, or refuse to pay, an employee for a period
when the employee engages in a strike.

(2) An employee must not organise or engage in, or threaten to organise
or engage in, a strike against an employer with intent to coerce the
employer to make the payment.

(3) An employee organisation, or an officer, member or employee of the
organisation, must not organise or engage in, or threaten to organise or
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engage in, a strike against an employer with intent to coerce the employer
to make the payment.

(4) For subsection (3), action is taken to have been done by an
organisation if it is done by—

(a) the organisation’s management committee; or

(b) an officer, employee or agent of the organisation acting in that
capacity; or

(c) amember or group of members of the organisation acting under
the organisation’s rules; or

(d) a member of the organisation, who performs the function of
dealing with an employer on behalf of the member and other
members of the organisation, acting in that capacity.

(5) Subsection (4)(c) and (d) does not apply if any of the following
persons has taken reasonable steps to prevent the action—

(a) the organisation’s management committee;

(b) aperson authorised by the committee;

(c) an officer of the organisation.
(6) A contravention of subsection (2) or (3) is not an offence.®s
(7) In this section—

“strike” does not include the failure to perform work in excess of that
required under a relevant industrial instrument.

239 Orders the commission may make

(1) An application may be made to the commission for orders under this
section for a contravention of section 238.

(2) The application may be made by—
(a) the Minister; or
(b) aperson who has an interest in the matter; or
(c) for a contravention of section 238(2) or (3)—the employer; or

(d) someone else prescribed under a regulation.

65  See section 239 for the orders the commission may make for a contravention of this
section.
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(3) A regulation prescribing persons for subsection (2)(d) may limit its
application to stated circumstances.

(4) The commission may, if it considers it appropriate in all the
circumstances, make 1 or more of the following orders—

(a) an order imposing on a person who contravenes section 238 a
penalty of not more than 135 penalty units;

(b) an order requiring a person who contravenes section 238(2) or
(3) to pay an employer compensation of the amount the
commission considers appropriate;

(c) an injunctive order (including an interim injunction), and any
other order, the commission considers necessary to stop the
contravention or remedy its effects;

(d) another consequential order.

240 Commission not to deal with claims for payments for strikes

(1) The commission can not deal with a claim for the making of a
payment to employees for a period when the employees engage in a strike
under section 238.

(2) Subsection (1) applies to a claim for a period before or after—
(a) the making of the claim; or

(b) the commencement of this section.

241 Right to refuse to work if imminent health or safety risk

Nothing in this Act prevents an employee from refusing to perform work
if—
(a) the refusal is based on a reasonable concern by the employee
about an imminent risk to his or her health or safety; and

(b) the employee does not unreasonably contravene a direction of his
or her employer to perform other available work (whether at the
same or another workplace) that is safe and appropriate for the
employee to perform.
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CHAPTER 8—INDUSTRIAL TRIBUNALS AND
REGISTRY

PART 1—INDUSTRIAL COURT

Division 1—Industrial Court of Queensland

242 Continuance

The Industrial Court, as formerly established as a superior court of
record in Queensland, is continued in existence as the Industrial Court of
Queensland (the “court”).

Division 2—President

243 President of the court

(1) The Governor in Council may appoint a person as president of the
court by commission.

(2) The person must be a person—
(a) who—
(1) has been a judge of the Supreme or District Court; or
(i1) 1is a lawyer of at least 5 years standing; and
(b) who has skills and experience in industrial relations.
(3) The person can not be—
(a) a member of the Executive Council or Legislative Assembly; or
(b) adirector of a corporation engaged in a calling; or

(c) an auditor of a corporation engaged in a calling or of a business;
or

(d) a person who participates in any capacity in the management
of—

(i) acorporation engaged in a calling; or
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(i1) a business.

(4) The appointment of the president is on a full-time basis.

244 When a judge is appointed as president

(1) The appointment of, or service by, a judge of the Supreme or District
Court as president does not affect—

(a) the judge’s tenure of office as a judge; or

(b) the judge’s rank, title, status, precedence, salary, annual or other
allowances or other rights or privileges as the holder of his or her
office as a judge.

(2) The judge’s service as president is taken to be service as a judge for
all purposes.

245 When president holds office
(1) The president holds office until—
(a) the president turns 70; or
(b) the president resigns by signed notice given to the Governor; or

(c) the president becomes a member of the Executive Council or
Legislative Assembly; or

(d) the president becomes a person mentioned in section 243(3)(b) to
(d), other than with the Minister’s written approval; or

(e) the president is removed from office under subsection (2).

(2) The Governor may remove the president from office on an address to
the Legislative Assembly for—

(a) mental or physical incapacity; or
(b) misbehaviour.
(3) If the president stops holding office because of subsection (1)(a) or
(b) while hearing a matter, the Governor in Council may, without

reappointing the person as president, continue the person in office for the
time necessary to enable the hearing to be completed.

(4) The person continued in office may exercise the jurisdiction and
powers of the court necessary or convenient for the hearing to be
completed.
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246 Acting president of the court

(1) This section applies if the president temporarily can not perform the
functions of office.

(2) The Governor in Council may appoint the vice president to act as
president by industrial gazette notice.

(3) A person who has acted as president may attend sittings of the court
for the purpose of giving a decision in, or otherwise completing,
proceedings that were heard by the person while acting as president.

(4) The person’s decision is taken to be the president’s decision in the
proceedings.

Division 3—Jurisdiction and powers of the court

247 Constitution of court

The court is constituted by the president sitting alone.

248 Court’s jurisdiction
(1) The court may—

(a) perform all functions and exercise all powers prescribed for the
court by this or another Act; and

(b) hear and decide cases stated to it by the commission; and

(c) hear and decide an offence against this Act, other than an offence
for which jurisdiction is expressly conferred on a magistrate; and

(d) hear and decide appeals from an industrial magistrate’s decision
in proceedings for—

(1) an offence against this Act; or
(i1) recovery of damages, or other amounts, under this Act; and

(e) exercise the jurisdiction and powers of the Supreme Court to
ensure, by prerogative order or other appropriate process—

(1) the commission and magistrates exercise their jurisdictions
according to law; and

(i) the commission and magistrates do not exceed their
jurisdictions.
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(2) In proceedings, the court may—

(a) make the decisions it considers appropriate, irrespective of
specific relief sought by a party; and

(b) give directions about the hearing of a matter.

(3) The court’s jurisdiction is not limited, by implication, by a provision
of this or another Act.

249 Court’s interpretation

The court’s interpretation of a provision of this Act, an industrial
instrument or permit binds—

(a) the commission; and
(b) magistrates; and

(c) organisations and persons who are subject to this Act, or bound
by the industrial instrument or permit.

250 Court may refuse to proceed

(1) This section applies if proceedings before the court relate to an
industrial instrument that exists or is sought in the proceedings.

(2) The court may refuse to hear and decide the proceedings if any of the
employees who are, or would be, bound by the instrument are—

(a) involved in an industrial dispute; or
(b) contravening this Act or a decision.

(3) Subsection (2) applies whether or not the employees are employees
whose employment may be affected by the decision.

251 Contempt of court

(1) The court has all the protection, powers, jurisdiction and authority of
the Supreme Court for a contempt of court.

(2) The court must comply with the Uniform Civil Procedure Rules
relating to contempt of court, with necessary changes.

(3) The registrar or another officer of the court may apply to the court for
an order that a person be committed to prison for contempt of court.
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(4) The court’s jurisdiction to punish a contempt of the court may be
exercised on the president’s own initiative.

(5) The court has jurisdiction to punish an act or omission as a contempt
of the court, although a penalty is prescribed for the act or omission.

Division 4—President’s annual report

252 President’s annual report

(1) As soon as practicable after the end of each financial year, the
president must prepare and give to the Minister a report for the year on—

(a) the operation of this Act; and
(b) in particular, the working of the court, commission and registry.

(2) The report must also contain summaries of significant decisions and
interpretations about awards, certified agreements, industrial agreements,
QWAs and ancillary documents.

(3) The Minister must table a copy of the report in the Legislative
Assembly within 14 days after the Minister receives it.

Division 5—President’s advisory committee

253 Adyvisory committee established

(1) The president’s advisory committee (the “advisory committee’) is
established.

(2) The advisory committee consists of—
(a) the president; and
(b) the vice president; and
(c) the chief executive or the chief executive’s nominee; and

(d) 2 persons representing employee organisations, nominated by the
organisations; and

(e) 2 persons representing employer organisations, nominated by the
organisations; and
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(f) 2 persons who have knowledge of, or experience in, industrial
relations; and

(g) 1 person representing the Anti-Discrimination Commission.

(3) The Minister must appoint the members under subsection (2)(d) to

(®).

(4) The Minister may appoint the members only after consulting with the
president.

254 Functions of advisory committee

The president’s advisory committee’s functions are to discuss matters
relating to the accessibility, efficiency, effectiveness, flexibility, operation,
and responsiveness of the court and commission.

PART 2—INDUSTRIAL RELATIONS COMMISSION

Division 1—Continuance and composition

255 Continuance

The Queensland Industrial Relations Commission (the ‘‘commission’),
as formerly established as a court of record, is continued in existence.

256 Composition

(1) The following persons are members of the commission
(“members”)—

(a) the president;

(b) the vice president, 2 deputy presidents and at least 5 other
industrial commissioners (‘‘commissioners’).

(2) The full bench of the commission (“full bench”) is constituted by—
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(a) for chapter 12, part 16% or for the hearing of an appeal—the
president and 2 or more commissioners; or

(b) otherwise—3 or more members including at least 1 presidential
member.

(3) The commission is constituted by a commissioner sitting alone.
(4) More than 1 full bench or commission may sit at the same time.

(5) The commission’s jurisdiction, or existence, is not affected by a
vacancy in any office of the commission.

Division 2—Membership of the commission

257 President of the commission

The president of the court is also the president of the commission.

258 Vice president of the commission

(1) The Governor in Council may appoint a person as vice president of
the commission—

(a) if the person is not already a commissioner—by commission; or
(b) if the person is already a commissioner—by gazette notice.

(2) The person must be a person who—
(a) 1s alawyer of at least 5 years standing; and

(b) has the experience, qualifications and standing mentioned in
section 259(2).

258A Deputy presidents of the commission

(1) The Governor in Council may appoint a person as a deputy president
of the commission—

(a) if the person is not already a commissioner—by commission; or

(b) if the person is already a commissioner—by gazette notice.

66  Chapter 12 (Industrial organisations), part 16 (Deregistration)
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(2) The person must be a person who has the experience, qualifications
and standing mentioned in section 259(2).

259 Commissioners

(1) The Governor in Council may appoint a person as a commissioner by
commission.

(2) The person must have—
(a) ahigh level of experience in—
(i) business or industry; or

(i) an organisation or employer association or a State peak
council; or

(ii1) a department of government; or

(iv) an  agency, authority, = commission, corporation,
instrumentality, office, or other entity, established under an
Act or under State authorisation for a public or State
purpose; or

(b) suitable experience, qualifications and standing in the
community to be appointed as a commissioner.

260 When commissioner holds office
(1) A commissioner holds office until—
(a) the commissioner is appointed as the president; or
(b) the commissioner turns 70; or

(c) the commissioner resigns by signed notice given to the
Governor; or

(d) the commissioner becomes a member of the Executive Council
or Legislative Assembly; or

(e) the commissioner becomes a person mentioned in section 262(b),
other than with the Minister’s written approval; or

(f) the commissioner is removed from office under section 263.

(2) However, if a commissioner stops holding office because of
subsection (1)(b) or (c) while investigating or hearing a matter, the
Governor in Council may, without reappointing the person as a
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commissioner, continue the person in office for the time necessary to
enable the investigation or hearing to be completed.

(3) The person continued in office may exercise the jurisdiction and
powers of the commission necessary or convenient for the investigation or
hearing to be completed.

261 Acting vice president, deputy president or other commissioner

(1) This section applies if the vice president, a deputy president or
another commissioner temporarily can not perform the functions of office.

(2) The Governor in Council may appoint a person to act as the vice
president, deputy president or other commissioner by industrial gazette
notice.

262 Restrictions on appointment
The following persons can not be appointed as commissioners—
(a) amember of the Executive Council or Legislative Assembly;
(b) aperson who—
(1) acts as director of a corporation engaged in a calling; or

(i1) acts as auditor of a corporation engaged in a calling or of a
business; or

(1i1) participates in any capacity in the management of a
corporation engaged in a calling; or

(iv) participates in any capacity in the management of a
business.

263 Removal of commissioners from office

The Governor may remove a commissioner from office, on an address to
the Legislative Assembly, for—

(a) mental or physical incapacity; or

(b) misbehaviour.
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Division 3—The commission

264 Administrative responsibilities for the commission and registry

(1) In addition to performing the functions of a member, the vice
president is responsible for the administration of the commission and
registry, and the orderly and expeditious exercise of the commission’s
jurisdiction and powers.

(2) Without limiting subsection (1), the vice president is responsible for
determining the member or members who is or are to constitute the
commission, including a full bench of the commission, for a matter or
proceeding.

(3) The vice president has the power to do all things necessary or
convenient to be done to perform responsibilities under subsection (1) or

).

(4) The vice president is to be assisted by the deputy presidents in
performing responsibilities under subsection (1) or (2) and may delegate a
power under subsection (3) to a deputy president.

(5) A commissioner must comply with a direction of the vice president
or a deputy president given for the performance of responsibilities under
subsection (1) or (2).

(6) The vice president must assign an industry or group of industries to a
panel of members.

(7) The powers of the commission in relation to that industry, other than
the powers of the full bench, may only be exercised by—

(a) a member of the panel; or

(b) another member of the commission to whom the vice president
has assigned a particular matter.

(8) A panel must consist of at least 1 presidential member and 1
commissioner.

(9) A member of the commission may be a member of more than 1
panel.

265 Commission’s jurisdiction

(1) The commission may hear and decide the following matters—
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(a) all questions of law or fact brought before it or that it considers
expedient to hear and decide for the regulation of a calling;

(b) all questions—
(i) arising out of an industrial matter; or

(1) involving deciding the rights and duties of a person in
relation to an industrial matter; or

(ii1) it considers expedient to hear and decide about an industrial
matter;

(c) an industrial dispute, referred to the commission by a member
who has held a conference under this Act at which no agreement
has been reached;

(d) all appeals properly made to it under this or another Act;
(e) all matters committed to the commission by this or another Act.
(2) The commission may regulate a calling by an award—

(a) on application by an organisation, an employer, or 20 employees
(who are not members of an employee organisation and not
covered by an award) in a calling; or

(b) on application by the Minister; or
(c) of its own initiative.
(3) The commission—

(a) may hold an inquiry into or about an industrial matter on
application by an interested person or on its own initiative; and

(b) must hold an inquiry into or about an industrial matter if the
Minister directs.

(4) The commission must report the result of the inquiry, and make
recommendations, to the Minister.

(5) The commission may consolidate into 1 award all awards binding or
affecting an employer or class of employer in a calling, or the members of
an organisation employed by the same employer or class of employer—

(a) on application by an organisation or an employer; or

(b) by direction of the Minister.
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(6) When exercising power under subsection (4), the commission may
make the amendments of the award it considers expedient to make to effect
the consolidation.

(7) No provision of this or another Act limits, by implication, the
commission’s jurisdiction.

(8) In this section—

“class” includes a section of a class.

266 Commission to prevent discrimination in employment

In exercising a power, the commission must not allow discrimination in
employment.

267 Commission’s jurisdiction is exclusive

The original and appellate jurisdiction conferred on the commission by
this Act is exclusive of the jurisdiction of the Supreme Court or another
court or tribunal, unless otherwise prescribed under this Act.

268 Commission may refuse to proceed

(1) This section applies if proceedings before the commission relate to
an industrial instrument that exists or is sought in the proceedings.

(2) The commission may refuse to hear and decide the proceedings if
any of the employees who are, or would be, bound by the instrument are—

(a) involved in an industrial dispute; or
(b) contravening this Act or a decision; or

(3) Subsection (2) applies whether or not the employees are employees
whose employment may be affected by the decision of the proceedings.

269 Commissioner administrator to consider efficiencies that may
be achieved by using dual commissioners

When administering the commission, the vice president must consider—
(a) the improved efficiency of the commission; and

(b) in particular, the improved cooperation between the commission
and the Australian commission;
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that may be achieved by the commission’s functions and powers being
performed and exercised, for a particular matter, by a dual commissioner.

270 Reallocation of commission’s work

The vice president may reallocate the matter of proceedings before a
commission constituted by 1 or more of the members to a commission
constituted by—

(a) the same member or members together with another member or
other members; or

(b) a different member or different members.

271 Commission may continue to hear reallocated work without
re-hearing evidence

The commission to which the matter is reallocated may continue to hear
and decide the matter, without re-hearing evidence given before the
reallocation.

272 Decision of full bench

A decision of the full bench is the decision of the majority of its
members.

Division 4—Commission’s functions and powers

273 Commission’s functions
(1) The commission’s functions include the following—

(a) establishing and maintaining a system of non-discriminatory
awards that provide fair wages and employment conditions;

(b) supervising the bargaining of agreements;
(c) certifying agreements;
(d) approving QWAs;

(e) resolving disputes by conciliation of industrial matters and, if
necessary, by arbitration or making an order;
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(f) making awards;
(g) resolving disputes in the negotiation of agreements—
(i) by conciliation; or
(i) by arbitration, including by the making of determinations;

(h) resolving disputes over union coverage by making representation
orders;

(1) resolving other disputes that threaten to harm the community or
the economy by conciliation and, if necessary, by arbitration;

() dealing with—
(1) applications for orders under section 278 or 408F;¢ or
(i1) claims relating to dismissals.
(2) The commission must perform its functions in a way that—
(a) furthers the objects of this Act; and

(b) avoids unnecessary technicalities and facilitates the fair and
practical conduct of proceedings under this Act.

(3) In this section—

“occupational superannuation” includes an amount equal to the return
that would have accrued in relation to the occupational
superannuation had it been properly paid to an approved
superannuation fund.

274 General powers

(1) The commission has the power to do all things necessary or
convenient to be done for, or in connection with, the performance of its
functions.

(2) Without limiting subsection (1), the commission in proceedings
may—

(a) give directions about the hearing of a matter; or

67  Section 278 (Power to recover unpaid wages and superannuation contribution etc.)
or 408F (Commission may order repayment of fees received by private employment
agent)
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(b) make a decision it considers appropriate, irrespective of the
specific relief sought by a party; or

(c) make an order it considers appropriate.

(3) The commission may, by general order or for a particular case,
delegate to the registrar—

(a) the working out of a decision of the commission; or
(b) a function relating to the decision, including, for example—
(i) the giving of directions; or
(i) the making of orders; or
(iii) the preparation of rosters and schedules; or
(iv) a similar function it considers appropriate.

(4) The full bench may, to assist it in the appropriate resolution of
proceedings—

(a) refer the whole or part of a question or matter before it to the
commission—

(i) for investigation and report to the full bench; or
(i1) for the other action it decides;

(b) direct 1 or more of its members to carry out a specified
investigation or inspection and to report on it to the full bench.

(5) A member to whom a reference is made or a direction is given must
comply with the reference or direction.

275 Power to declare persons to be employees or employers

(1) The full bench may, on application by an organisation, a State peak
council or the Minister, make an order declaring—

(a) a class of persons who perform work in an industry under a
contract for services to be employees; and

(b) aperson to be an employer of the employees.

(2) The full bench may make an order only if it considers the class of
persons would be more appropriately regarded as employees.

(3) In considering whether to make an order, the full bench may
consider—
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(a) the relative bargaining power of the class of persons; or

(b) the economic dependency of the class of persons on the contract;
or

(c) the particular circumstances and needs of low-paid employees; or

(d) whether the contract is designed to, or does, avoid the provisions
of an industrial instrument; or

(e) whether the contract is designed to, or does, exclude the
operation of the Queensland minimum wage; or

(f) the particular circumstances and needs of employees including
women, persons from a non-English speaking background,
young persons and outworkers; or

(g) the consequences of not making an order for the class of persons.
(4) In this section—
“contract” includes—
(a) an arrangement or understanding; and
(b) acollateral contract relating to a contract.

“industrial instrument” includes an award or agreement made under the
Commonwealth Act.

276 Power to amend or void contracts

(1) On application, the commission may amend or declare void (wholly
or partly) a contract if it considers—

(a) the contract is—

(1) a contract of service that is not covered by an industrial
instrument; or

(i1) a contract for services; and
(b) the contract is an unfair contract.

(2) In deciding whether to amend or declare void a contract, or part of a
contract, the commission may consider—

(a) the relative bargaining power of the parties to the contract and, if
applicable, anyone acting for the parties; or
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(b) whether any undue influence or pressure was exerted on, or any
unfair tactics were used against, a party to the contract; or

(¢) an industrial instrument or this Act; or

(d) the Queensland minimum wage; or

(e) anything else the commission considers relevant.
(3) An application may be made by—

(a) a party to the contract; or

(b) an inspector, for the party required under the contract to provide
services; or

(c) an organisation of employees or employers of which a party is, or
has applied to become, a member, if it is acting with the party’s
written consent.

(4) The commission may consider a contract to be an unfair contract if it
considers the contract—

(a) was an unfair contract when it was entered into; or

(b) became an unfair contract after it was entered into because of the
conduct of the parties, or a variation to the contract or for any
other reason it considers sufficient.

(5) The commission may make an order it considers appropriate about
payment of an amount for a contract amended or declared void.

(6) A person can not make an application under this section if—

(a) an application has been made under section 749 for the same
matter; or

(b) the person—

(1) 1is not a public service officer employed on tenure under the
Public Service Act 1996; and

(i) has an annual wage of more than $68 000 or a greater
amount stated in, or worked out in a way prescribed under a
regulation.

(7) In this section—

“contract” includes—

68  Section 74 (Application for reinstatement)
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(a) an arrangement or understanding; and
(b) acollateral contract relating to a contract.

“industrial instrument” includes an award or agreement made under the
Commonwealth Act.

‘“anfair contract” means a contract that—
(a) 1s harsh, unconscionable or unfair; or
(b) 1is against the public interest; or

(c) provides, or has provided, a total remuneration less than that
which a person performing the work as an employee would
receive under an industrial instrument or this Act; or

(d) 1is designed to, or does, avoid the provisions of an industrial
instrument.

277 Power to grant injunctions

(1) The commission may, on application, grant the injunctive order it
considers appropriate—

(a) to compel compliance with an industrial instrument, a permit or
this Act; or

(b) to restrain a contravention, or continuance of a contravention, of
an industrial instrument, a permit or this Act.

(2) An application may be made by—
(a) a party to industrial action or an industrial dispute; or

(b) a person who is, or is likely to be, directly affected by industrial
action or an industrial dispute; or

(c) the registrar; or
(d) the chief inspector; or
(e) an inspector.

(3) An application by an organisation must be under the organisation’s
seal and signed by the organisation’s president and secretary.

(4) The commission may direct the injunctive order to—
(a) the officers or members of an organisation generally; or

(b) particular officers or members of an organisation; or
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(c) a particular employer; or
(d) aparticular employee.

(5) A person to whom the order is directed must comply with the order
after the person has received notice of it.

(6) The commission may decide the form of the notice and the way the
order is to be served.

(7) Without limiting subsection (6), the commission may order
substituted service of the order by advertisement or otherwise.

(8) If the order is directed to an organisation, the organisation and each
officer of the organisation must ensure the officers and members of the
organisation comply with the order.

(9) If the officers or members, or a substantial number of the officers or
members, of an organisation to whom an injunctive order is directed,
contravene the order, the organisation and each officer of the organisation
commit an offence, namely, the offence of failing to ensure the
organisation complies with the order.

(10) It is a defence to a prosecution for an offence against subsection (9)
for the organisation or officer to prove that it, or the officer, took all
reasonable steps to ensure the officers or members complied with the order.

(11) The commission can not grant an injunctive order for a proposed
contravention of section 73, 83, 87, 88 or 89.%°

(12) In this section—

“injunctive order” means an order in the nature of a mandatory or
restrictive injunction.

“organisation’ includes a branch of the organisation.

278 Power to recover unpaid wages and superannuation contribution
etc.

(1) An application may be made to the commission for an order for
payment of—

69  Section 73 (When is a dismissal unfair), 83 (What employer must do to dismiss
employee), 87 (Orders about severance allowances and other separation benefits),
88 (Employer must give notice of proposed dismissals). Section 89 was substituted
by 2001 No. 87 section 15. See now section 90A (Employer must consult with
employee organisations about dismissals) as inserted 2001 No. 87 section 15.
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(a)
(b)
(©)

(d)

(e)

an employee’s unpaid wages; or
an apprentice’s unpaid tool allowance under section 138; or

remuneration lost by an apprentice or trainee because the
employer has contravened section 391(2);7° or

contributions to the approved superannuation fund payable for an
eligible employee that are unpaid;

remuneration unpaid because a person contravened an order
mentioned in section 140A(1).

(2) An application can not be made to the commission if the total amount
claimed under subsection (1) is more than $20 000.!

(3) The application may be made by—

(a)

(b)

(©)

(d)

(e)

for a claim for occupational superannuation—an employee who
is an eligible employee on whose behalf an employer is required
to contribute to an approved superannuation fund; or

for any other claim—an employee; or

an employee organisation of which the eligible employee or
employee is a member, acting for the employee; or

a person authorised by the eligible employee or employee to
make the application, acting for the employee; or

an inspector.

(4) The application must be made within 6 years after the amount
claimed became payable.

(5) However, for an apprentice or trainee, the application can not relate
to wages payable more than 4 years before the commencement of this

section.

(6) The vice president may, either before or after the start of a hearing,
remit the application to a magistrate if the vice president considers the
application could be more conveniently heard by a magistrate, having
regard to—

70  Sections 138 (Order setting tool allowance) and 391 (Wages etc. to be paid without
deduction)

71  See sections 399 (Recovery of unpaid wages etc.) and 408 (Recovery of unpaid
superannuation contribution) for a magistrate’s power to hear an application for
amounts greater than $20 000.
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(a) the difficulty or expense of producing witnesses; or
(b) another good and sufficient reason, for example, cost.

(7) A magistrate may hear and decide the application as if it had been
brought before the commission, and the magistrate’s decision is taken to be
a decision of the commission.

(8) On hearing the application,’? the commission or magistrate—
(a) must order the employer to pay the employee—

(i) the amount the commission or magistrate finds to be
payable and unpaid to the employee within the 6 years
before the date of the application; and

(1)) an amount the commission or magistrate considers
appropriate, based on the return that would have accrued in
relation to the contributions had it been properly paid to the
approved superannuation fund; and

(b) may make an order for the payment despite an express or implied
provision of an agreement to the contrary; and

(c) may order the payment to be made on the terms the commission
or magistrate considers appropriate.

(9) For an order about an unpaid contribution, the order must require the
contribution to be paid to—

(a) if the employee is employed by the employer—the approved
superannuation fund; or

(b) if the employee is no longer employed by the employer—
(1) the approved superannuation fund; or
(i) acomplying superannuation fund; or
(ii1) a superannuation fund nominated by the employee; or
(iv) an eligible rollover fund; or

(v) if the amount is less than the amount of total benefits that
may revert to an employee under the Superannuation
Industry (Supervision) Act 1993 (Cwlth)—the employee.

72 See section 320 (Basis of decisions of the commission and magistrates) for the basis
of decisions of the commission.
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(10) The contribution must be paid into the unclaimed moneys fund, if a
former employee in relation to whom an order is made—

(a) can not be located after reasonable inquiry; or

(b) does not nominate a superannuation fund for the purpose of the
order, if required by the order to do so.

(11) A person can not make an application under this section if an
application has been made under section 399 or 40873 for the same matter.

(12) In this section—

“employee” includes a student to whom an order made under section 140A
applies.”

“employer” includes an employer to whom an order made under section
140A applies.

“occupational superannuation” includes an amount equal to the return
that would have accrued in relation to the occupational
superannuation had it been properly paid to an approved
superannuation fund.

279 Orders about representation rights of employee organisations

(1) The full bench may, on application by an organisation, an employer
or the Minister, make the following orders about a demarcation dispute—

(a) an order that an employee organisation has the right, to the
exclusion of another organisation, to represent a particular group
of employees who are eligible for membership of the
organisation;

(b) an order that an employee organisation that does not have the
right to represent a particular group of employees has the right;

(c) an order that an employee organisation does not have the right to
represent a particular group of employees who are eligible for
membership of the organisation.

(2) The full bench may make an order only if—

73 Sections 399 (Recovery of unpaid wages etc.) and 408 (Recovery of unpaid
superannuation contribution)

74 Section 140A (Vocational placement)



s 279

205 s 279
Industrial Relations Act 1999

(a)

(b)

the full bench considers conciliation proceedings would not help
in the prevention or settlement of the dispute; or

conciliation proceedings for the dispute are co