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FAIR TRADING ACT 1989

[as amended by all amendments that commenced on or before 3 November 2000]

An Act to make provision with respect to certain unfair or undesirable
trade practices, to regulate the supply of goods and services, to
provide for consumer authoritiesand for related purposes

PART 1—PRELIMINARY

Short title and citation
1. ThisAct may be cited asthe Fair Trading Act 1989.

Objective of thisAct

3. The principal objective of this Act is to provide for an equitable,
competitive, informed and safe market place.

Application of Act

4.(1) This Act applies to every person who does an act or makes an
omission in Queendand that constitutes a contravention of this Act.

(2) Where acts or omissions occur that would constitute a contravention
of this Act if they al occurred in Queensland and any of the acts or
omissions occur in Queensland, the person who does the act or makes the
omission shall be taken to have committed that contravention of this Act.

(3) Subsections (1) and (2)—

(@) shall not be construed as limiting any application that this Act has
apart from this section; and
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(b) shall be construed subject to any provisions of this Act expressly

to the contrary.
Definitions
5. Inthis Act—

“acquire’ includes—

(@ in relation to goods—acquire by purchase or exchange or by
taking on lease, on hire or on hire-purchase; and

(b) inrelation to services—accept.
“approved form” see section 114.

“auction” means a sale at which prospective purchasers are invited to bid,
and includes a sale at which bids are suggested and the suggested
amounts progressively reduced until abid is actually made.

“business’ includes—
(@) abusinessnot carried on for profit; and
(b) atrade or profession.

“code of practice” means acode of practice prescribed by regulation under
section 88A.

“commissioner” means the commissioner for fair trading.

“committee” means the Consumer Safety Committee established under
thisAct.

“component part” includes an accessory.

“consumer” has the meaning given by section 6.

“council” means the Consumer Affairs Council established under this Act.
“court” in sections 98, 100 and 102 has the meaning given by section 103.1
“credit” includes any form of financial accommodation.

“giving effect to”, in relation to a provision of a contract, agreement or

1 Sections 98 (Injunctions—TPA ss 79(4), 80 and 80A), 100 (Compensation and
other remedial orders—TPA s 87), 102 (Power of court to prohibit payment or
transfer of money or other property—TPA s 87A) and 103 (Jurisdiction)
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understanding, includes doing an act or thing in pursuance of or in
accordance with or enforcing or purportedly enforcing.

“goods’ includes—
(&) ships, aircraft and other vehicles; and
(b) animals, including fish; and

(c) minerals, treesand crops, whether on, under or attached to land or
not; and

(d) gasand dectricity; and
(e) any component part of goods.

“hire-purchase agreement” means a letting of goods with an option to
purchase.

“inspector” means—
(@ thecommissioner;
(c) aninspector appointed for the purposes of this Act;

(d) an inspector as defined by the Trade Measurement
Administration Act 1990, section 3; or

(f) an inspector or officer appointed for the purposes of the
Profiteering Prevention Act 1948.

“interest” in land includes a right to occupy the land, or a building or part
of a building on the land, conferred by shares, or under a contract to
purchase shares, in a corporation that owns the land or building.2

“office” means the Office of Fair Trading established under this Act.
“premises’ includes land.

“price” includes acharge of any description, the cost of obtaining credit and
an ingoing contribution under the Retirement Villages Act 1999.

“provision”, in relation to an understanding, means any matter forming
part of the understanding.

“published” , in relation to a statement, includes—

2 Seealso definition of “interest” in the Acts Interpretation Act 1954, section 36.
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(@) inserted in apublication; and

(b) publicly exhibited in any place; and

(c) contained in a document or other thing capable of providing
information that is given or sent to any person or left at the
person’ s address; and

(d) broadcast by radio or television or otherwise publicly announced
by any means; and

(e) reproduced eectronicaly.

“records’ includes any record of information however compiled, recorded
or stored and any books, documents or writings.

“send” includes ddliver.

“services’ includes any rights (including rights about, and interestsin, real
or personal property), benefits, privileges or facilitiesthat are, or areto
be, provided, granted or conferred in trade or commerce, and, includes,
for example, therights, benefits, privileges and facilitiesthat are, or are
to be, provided, granted or conferred under—

(@

(b)
(©)

(d)

acontract for or in relation to—

(i) the performance of work (including building work and work
of aprofessional nature), whether with or without the supply
of goods; or

(if) acontract for, or involving, the provision of gas or electricity
or the provision of any other form of energy; or

(iii) the provision, or making available for use, of facilities for
amusement, entertainment, recreation or instruction; or

(iv) the conferring of rights, benefits or privileges for which
remuneration is payablein theform of aroyalty, tribute, levy
or similar exaction; or

acontract of insurance; or

acontract between a banker and a customer of the banker entered
into in the course of the carrying on by the banker of the business
of banking; or

acontract for or in relation to the lending of money;
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but does not include rights or benefits being the supply of goods or the
performance of work under a contract of service.

“small claims tribunal” means a tribunal properly constituted under the
Small Claims Tribunals Act 1973.

“supply” includes—
() for goods—

(i) supply (including resupply) by way of exchange, hire,
hire-purchase, lease and sale; and

(i) in pat 4, dvisons 1, 2 and 3 and pat 5,
division 1A3—exhibit, expose, and have in possession for
supply; and

(b) for services—
(i) provide, grant and confer; and
(if) inpart 4, divisons 1, 2 and 3 and part 5, division 1A—offer
to supply.
“trade or commerce’ includes any business or professional activity.

“unsolicited goods’ means goods sent to a person without any request for
the goods being made by, or by the authority of, the person.

“unsolicited services” means services supplied to a person without any
request for the services being made by, or by the authority of, the
person.

Meaning of “engaging in conduct” and “conduct”
5A. Inthis Act—

() areference to engaging in conduct shall be read as areference to
doing or refusing to do any act, including the making of, or the
giving effect to a provision of, a contract or arrangement, the
arriving at, or the giving effect to a provison of, an

3  Pat 4 (Information, safety and codes of practice), divisions 1 (Information
provisions), 2 (Safety provisions) and 3 (Ministerial prohibition) and part 5
(Enforcement and remedies), division 1A (General power of inspectors to seize
goods)
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understanding; and

(b) a reference to conduct, when that expression is used as a houn
otherwise than as mentioned in paragraph (@), shall be read as a
reference to the doing of or the refusing to do any act, including
the making of, or the giving effect to a provision of, a contract or
arrangement, the arriving at, or the giving effect to a provision of,
an understanding; and

(c) areferenceto refusing to do an act includes areference to—

(i) refraining (otherwise than inadvertently) from doing that act;
or

(i) making it known that that act will not be done; and

(d) areference to a person offering to do an act, or to do an act on a
particular condition, includes a reference to the person making it
known that the person will accept applications, offers or proposals
for the person to do that act or to do that act on that condition.

Effect of provision dealing with enfor ceability of a contract

5B. Where a provision of this Act is expressed to render a provision of a
contract unenforceableif the provision of the contract hasor islikely to have
a particular effect, that provision of this Act applies in relation to the
provision of the contract at any time when the provision of the contract has
or islikely to have that effect even though—

(@) at an earlier time the provision of the contract did not have that
effect or was not regarded as likely to have that effect; or

(b) theprovision of the contract will not or may not have that effect at
alater time.

Further meaning of acquisition, supply or resupply of goods or
services

5C. In this Act—

(@) areferenceto the acquisition of goods includes a reference to the
acquisition of property in, or rights in relation to, goods in
pursuance of a supply of the goods; and
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(b)

(©

(d)

(€)

a reference to the supply or acquisition of goods or services
includes a reference to agreeing to supply or acquire goods or
services; and

a reference to the supply or acquisition of goods includes a
reference to the supply or acquisition of goodstogether with other
property or services, or both; and

a reference to the supply or acquisition of services includes a
reference to the supply or acquisition of services together with
property or other services, or both; and

a reference to the resupply of goods acquired from a person
includes areference to—

(i) asupply of the goods to another person in an altered form or
condition; and

(i) asupply to another person of goods in which the first goods
have been incorporated.

Meaning of “lossor damage” and “amount of loss or damage”
5D. Inthis Act—

(@

(b)

areferenceto loss or damage, other than a reference to the amount
of any loss or damage, includes a reference to injury; and

a reference to the amount of any loss or damage includes a
reference to damagesin respect of aninjury.

M eaning of “making of arepresentation”

5E. In this Act, areference to the making of a representation includes a
reference to the publishing of a statement.

M eaning of personsinvolved in contravention

5F. In sections 99, 100 and 1124 a reference to a person involved in a

4 Sections 99 (Actions for damages—TPA s 82), 100 (Compensation and other
remedial orders—TPA s87) and 112 (Evidence)
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contravention of a provision of this Act is areference to a person who—
(@) ads, abets, counsels or procures the contravention; or

(b) induces (by threats, promises or in any other manner) a person to
commit the contravention; or

(c) conspiresto effect the contravention; or

(d) isinany way directly or indirectly, knowingly concerned in, or
party to, the contravention.

Meaning of related corporation

5G. For the purposes of this Act, a corporation is related to another
corporation if it is related to the other corporation for the purposes of the
Corporations Law.

M eaning of “consumer”
6.(1) Inthis Act—

“consumer” means a person who, in a particular transaction, whether a
separate contract or separate transaction within a contract, acquires
goods or services or an interest in land as a consumer.

(2) A person acquires goods or services or an interest in land as a
consumer under subsection (1) if—

(@) the person—
(i) isanindividual; and
(if) acquires the goods, services or interest otherwise than for a

business carried on by the person, whether as an individual
or amember of abusiness partnership; or

(b) the price of the goods, services or interest is not more than

$40 000, after discounting for any GST payable on the supply of
the goods, services or interest.

(3) If a person acquires goods for resupply by way of sale, exchange,
lease, hire or hire-purchase, the person does not acquire the goods as a
consumer.
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(4) For the purposes of subsection (2)(b), if the price of goods or
services or an interest in land cannot be decided by reference to a cash price
specified in the contract concerned, the price is taken to be the reasonable
cash price having regard to the circumstances of the case.

(5) If itisclaimed in a proceeding or about an issue under this Act that a
person is aconsumer of particular goods or servicesor an interest in land, it
must be presumed unless the contrary is proved that the person is a
consumer of the goods, services or interest.

Crown bound

7. This Act binds the Crown in right of the State and also, so far as the

legidative power of the State extends, in al its other capacities, subject to the
following—

(@ the Crown shall not be liable to a penalty for a contravention of
thisAct;

(b) anagent of the Crown who contravenesthis Act shall beliablefor
any penalty prescribed by this Act in relation to such a
contravention.

PART 2—CONSUMER AUTHORITIES

Divison 1—Consumer Affairs Council

Establishment and function of council

8. There shall be a committee called the Consumer Affairs Council the
functions of which shall be—

(@ to make such recommendations to the Minister as it considers
necessary or desirable in the interests of consumers; and

(b) to advise the Minister on such matters affecting the interests of
consumers as the Minister refersto it; and

(c) to make recommendations to the Minister for the establishment
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and maintenance of means by which matters that affect the
interests of consumers and of persons engaged in the production,
manufacture, preparation or supply of goods or services may
receive adequate consideration and by which information
concerning such matters and considerations may be disseminated
at large.

M ember ship of council

9.(1) The council shall consist of the commissioner for consumer affairs,
who shall be amember of the council because of his or her office and—

@

(b)

such number of other members as the Minister specifies who
shall have such qualifications for membership as the Minister
specifies; or
in the absence of specification by the Minister, 12 other members
of whom—

(i) 2shall berepresentative of consumers, of whom 1 shall also
be representative of women engaged in home duties; and

(it) 2 shall be currently engaged in the manufacture of goods or
in the business of advertising and promotion of the supply of
goods or services, and

(iti) 1 shall be currently engaged in the supply of goods or
servicesto the public; and

(iv) 1 shal be representative of consumers resident outside the
area of the City of Brisbane as constituted and declared under
the City of Brisbane Act 1924; and

(v) 2 shal be members of an industrial union or industrial
unions of employees; and

(vi) 1 shall be representative of persons engaged in the supply of
professional servicesin Queendand; and

(vii) 1 shall be a person whose nameis enrolled in Queensland as
abarrister-at-law or a solicitor; and

(viii)1 shall be or have been engaged in primary production; and
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(ix) 1 shall be a person expert in the field of economics or
finance.

(2) In making a specification as to the number or qualifications of
members of the council the Minister shall have regard to the interest in
consumer affairs of all sections of the community and shall, so far as
possible, ensure—

(&) that the membership of the council is representative of the whole
field of such community interest; and

(b) that the membership of the council includes representatives of
producers, manufacturers and suppliers of goods and services
(both as employers and employees) and of consumers of goods
and services.

(2A) It shall not be competent to the Minister to make a specification
with respect of the number of members of the council so as to vary the
constitution of the council during the term of appointment of the whole
number of members of the council (other than the commissioner) current at
the time the specification is made.

(3) Members of the council other than the commissioner shall be
appointed by the Governor in Council and such members are referred to in
thisdivision as” appointed members’.

(4) Subject to section 13,5 each appointed member shall be appointed for
aterm of 3 years ending on the same day as every other appointed member.

Chairperson

10.(1) The council shall have a chairperson who shall be amember of the
council appointed by the Governor in Council as chairperson.

(2) A member appointed to be chairperson shall be chairperson of the
council until the expiration of the current term of the member’s office as a
member of the council unless before the expiration of that term—

(@) the member resigns as chairperson by written notice given to the
Minister; or

(b) the member vacates the member’'s office as member of the

5  Section 13 (Vacating office of member of council)
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council; or

(c) the Governor in Council removes the member from office as
chairperson.

(3) The Governor in Council may remove the chairperson from office as
such for any cause that appears to the Governor in Council to be sufficient.

Deputy chairperson

11.(1) The council shall have a deputy chairperson who shall be a
member of the council other than the chairperson elected by the council as
deputy chairperson as soon as practicabl e after the appointment of the whole
council to its current term or after the office falls vacant.

(2) A member elected to be deputy chairperson shall be deputy
chairperson of the council for the current term of the member’s office as a
member of the council unless before the expiration of that term—

(8 the member resigns the member’s office as deputy chairperson
by written notice given to the Minister; or

(b) the member vacates the member’'s office as member of the
council; or

(c) the member is appointed chairperson of the council.
(3) The deputy chairperson isto act as chairperson during—
(@) 4l vacanciesin the office of chairperson; or

(b) al periods when the chairperson is absent from duty or, for
another reason, cannot perform the functions of the office.

Deputy members

12.(1) The Governor in Council may appoint a person who is not a
member of the council to be the deputy of an appointed member who is, or
is likely to be, prevented by absence, illness or otherwise from performing
the member’ s duties as a member.

(2) The Governor in Council shall not appoint a person as deputy of an
appointed member unless the member has like qualifications for
membership of the council as that member.
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(3) If the appointed member is absent from a meeting of the council, the
deputy may attend and act as the appointed member.

(4) However, the deputy cannot act as chairperson or deputy chairperson.

Vacating office of member of council

13.(1) A member of the council shal be taken to have vacated the
member’ s office if the member—

(@) dies; or

(b) resigns the member’s office by written notice given to the
Minister; or
(c) isabsent from 3 consecutive meetings of the council and is not

excused by the council for the member’'s absence at any time
before the end of the meeting next following the third absence; or

(d) isremoved from office by the Governor in Council.

(2) The Governor in Council may remove any member of the council
from office as such for any cause that appears to the Governor in Council to
be sufficient.

(3) When a vacancy happens in the office of a member of the council
before the expiration of the member’s term of appointment the Governor in
Council may appoint in the member’s place as member a person having a
like qualification for membership of the council to that of the person’s
predecessor.

(4) Unless the person sooner vacates the person’ s office as prescribed by
this Act, the person appointed shall hold office as a member of the council
for the balance of the person’s predecessor’ sterm of office.

M eetings of council

14.(1) The council shall meet at such times and places and conduct its
business in such way as is prescribed or, so far as not prescribed, as it
determines from time to time.

(2) Any 6 members of the council shall be a quorum for the purpose of a
meeting of the council and shall be competent to transact the business of the
council and to discharge the functions of the council under this Act.
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(3) The chairperson of the council, or if the chairperson isnot present, the
deputy chairperson shall preside at al meetings of the council.

(3A) If both the chairperson and the deputy chairperson are absent from a
meeting of the council the members present at the meeting shall elect a
member from amongst those present to preside at the meeting during the
absence of the chairperson and the deputy chairperson and whilst so doing
the person so elected shall be taken to be chairperson of the council.

(4) A matter before a meeting of the council shall be determined by vote
of the majority of the members of the council present and voting on the
matter in question and in the event of an equality of votes the person who
presides at the meeting shall have a second or casting vote.

(5) A member of the council who, being present at a meeting and entitled
to vote on a matter, abstains from voting on the matter shall be taken to have
voted in the negative.

Fees and allowances for council members

16. A council member is entitled to be paid fees and alowances the
Governor in Council may decide.

Cooper ation with other organisationsor persons

17. For the purpose of discharging its functions and to generally advance
the interests of consumers, the council with the prior approval of the
Minister, may cooperate or affiliate with or extend recognition of any kind
to any person or other organisation in Queensland or elsewhere.

Secretary

18. The commissioner shall as the occasion requiresit appoint an officer
of the office to be the secretary of the council.
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Division 2—Commissioner for fair trading and Office of Fair Trading

Commissioner and other officers

19.(1) A commissioner for fair trading and the inspectors and other
officers necessary to assist the commissioner are to be appointed under the
Public Service Act 1996.

(2) Judicial notice must be taken of the appointment of the commissioner
and of the commissioner’s signature.

Delegation by commissioner

19A. The commissioner may delegate the commissioner’s powers under
this or another Act to apublic service officer employed in the department.

Office of Fair Trading

20.(1) There shall be maintained, in the charge, and subject to the
direction, of the Minister, an Office of Fair Trading comprised of the
commissioner and the other officers appointed to assist the commissioner.

(2) Subject to subsection (1), the office shall discharge its functions under
the direction and control of the commissioner.

Functions of office
21.(1) Thefunctions of the office shall be—

(@ to administer the provisions of this Act and to facilitate its
operation; and

(b) to promote the interests of consumers and persons negotiating or
considering the acquisition of goods or services as consumers and
to assist them to a greater awareness in relation to ther
assessment and use of goods or services; and

(c) to collect, examine and disseminate information in respect of
matters affecting or likely to affect the interests of consumers or
persons negotiating or considering the acquisition of goods or
Sservices as consumers; and
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(d)

(€)

(f)

(9)

(h)

()

(k)

to recelve and consider complaints concerning matters affecting or
likely to affect the interests of consumers or persons negotiating
or considering the acquisition of goods or services as consumers
and, if the commissioner is of the opinion that such action is
warranted, to investigate the complaints and take such action in
respect of the matter as seems proper to the commissioner; and

to investigate fraudulent or deceptive practices in relation to
mattersthat affect or arelikely to affect the interests of consumers
or persons negotiating or considering the acquisition of goods or
services as consumers and to take such action in respect of the
practices as seems proper to the commissioner; and

to advise and assist persons who seek from the bureau
information or guidance on matters affecting or likely to affect
their interests as consumers or as persons negotiating or
considering the acquisition of goods or services as consumers;
and

to investigate matters or to arrange for the investigations of
matters on behalf of the council or the committee; and

to collect, collate and furnish, or to arrange for the collection,
collation and furnishing, to the council or the committee of datato
assist the council or committee in the discharge of their functions;
and

to encourage and undertake the dissemination of information
concerning consumer affairs to producers, manufacturers and
suppliers of goods or services; and

to take action to promote and ensure safety in the supply of goods
and services; and

to administer such provisions of other Acts and discharge such
other functions as the Minister may direct it to administer or
discharge.

(2) Subsection (1) shall not be construed to require the commissioner or
any officer of the office to give, or hold himself or herself out as ready or
competent to give, to any person advice concerning the rights and liabilities
inlaw of the person concerning any matter, or to aid in the enforcement of
the rights of the person.
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Acting inspectors

22. The Minister or the commissioner may appoint in writing any person
who holds for the time being any office under the Crown in right of the
State to act as an ingpector for the purposes of this Act.

Aid by gover nment departmentsin supplying infor mation

23. Except in respect of information which under any Act is not to be
divulged, the chief executive of each department shall cooperate and shall
cause the officers under the chief executive's control to cooperate with the
commissioner and shall render assistance in the provision of information
required by the commissioner for the purposes of this Act.

Division 3—Consumer Safety Committee

Consumer Safety Committee

24.(1) There shall be a committee called the Consumer Safety
Committee.

(2) The committee shall consist of—

(@) the commissioner, who shall be a member because of his or her
office; and

(b) such number of other members as the Minister appoints.

(3) The members referred to in subsection (2)(b) are in this division
referred to asthe * appointed members’.

(4) The commissioner shall because of hisor her office be chairperson of
the committee.

(5) The appointed members of the committee shall be persons who, in
the Minister’ s opinion, have expertisein relation to the safe supply of goods
Or services.

Term of appointment

25.(1) Subject to section 26, each appointed member shall be appointed
for aterm of 3 years ending on the same day as every other appointed



s26 26 s28
Fair Trading Act 1989

member.

(2) Each appointed member shall, subject to this Act, hold office as a
member until the appointed member’s term of appointment expires or until
the appointed member’ s successor’ s appointment as a member takes effect,
whichever isthe later date.

(3) The Minister for any reason appearing to the Minister to be sufficient,
may remove an appointed member from office.

Casual vacancies

26.(1) Where a vacancy happens in the office of an appointed member
during the currency of the appointed member’s term of office as such
member, the Minister may appoint another person to fill that vacancy.

(2) A person appointed to fill a casual vacancy shall, subject to this Act,
be appointed and hold office for the balance of the person’s predecessor’s
term of office or until the person’s successor’s appointment as a member
takes effect, whichever isthe later date.

Vacation of office

27. The office of an appointed member shall become vacant if the
member—

(@) dies; or

(b) resigns the appointed member’ s office by written notice given to
the Minister; or

(c) isabsent from 3 consecutive meetings of the committee and is not
excused by the committee for the absence at any time before the
end of the next meeting after the third absence; or

(d) isremoved from office asa member by the Minister.

M eetings of the committee

28.(1) The chairperson of the committee shall preside at all meetings of
the committee.

(2) The committee shall meet at such times and places and conduct its
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business in such manner asis prescribed or, in so far as not prescribed, asit
determines.

(3) A quorum of the committee is a majority of its members.

(3A) Business may be conducted at a meeting of the committee only if a
quorum is present.

(4) All matters before ameeting of the committee shall be determined by
the majority vote of its members present at the meeting and in the event of
an equality of votes the chairperson shall have a casting vote.

(5) A member of the committee who is present at a meeting and abstains
from voting shall be taken to have voted in the negative.

(6) The committee may hold meetings, or permit membersto take part in
meetings, by telephone, closed-circuit televison or another type of
communication.

(7) A member who takes part in a meeting under subsection (6) is taken
to be present at the meeting.

Fees and allowances of committee members

30. A committee member is entitled to be paid fees and allowances the
Governor in Council may decide.

Committee may obtain advice

31.(1) The committee may coopt any person who in its opinion has
expertise in relation to the safe supply of goods or services to advise it in
relation to any question referred to it by the Minister or the commissioner.

(2) A person coopted under subsection (1) shall for the purposes of this
division be taken to be a member of the committee during the period the
person is coopted.

Referenceto the committee

32. The Minister or the commissioner may request the committee to
consider whether the supply of any goods or services or goods or services
of a particular class should be prohibited or only authorised subject to
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conditions or restrictions on the ground that they are likely to cause the death
of aperson or to injure a person or to adversely affect a person’s health or
well being whether physical, mental or psychological.

Committeetoreport to Minister or commissioner

33.(1) The committee shall, on reference of any matter to it by the
Minister or the commissioner, conduct investigations in respect of that
matter and make recommendations in a report to the person who referred
the matter to it.

(2) Where a member or members of the committee disagree with the
recommendations of the committee, this fact, and the reasons (if any) for
the disagreement shall be included in the report to the Minister or the
commissioner.

(3 Any report or recommendation made to the Minister or the
commissioner shall be confidential and shall not, except with the consent of
the Minister or the commissioner, be disclosed or made available to any
person.

Commissioner to assist investigations
34.(1) The commissioner shall, if so requested by the committee, provide
it with—
(@) al documentation and information that relates to the matter being
considered; and

(b) any other assistance which the commissioner is able to give
regarding the matter being considered.

(2) The commissioner shall assign an officer of the office to perform the
duties of secretary to the committee.

Power s of committee to investigate matters
35. The committee shall in considering any matter—

() take into account any representations made to it by any person
who, in its opinion, has a substantial interest in the matter; and
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(b) conduct such other investigations as it considers necessary to
enable it to make arecommendation with respect to the matter.

Appointment of deputies

36.(1) The Minister may appoint a person who is not a member of the
committee to be the deputy of an appointed member.

(2) If the appointed member is absent from a meeting of the committee,
the deputy may attend and act as the appointed member.

PART 3—TRADE PRACTICES

Division 1—General rules

Interpretation for div 1—TPA s51A

37.(1) For the purposes of this division, where a person makes a
representation with respect to any future matter (including the doing of, or
the refusing to do, any act) and the person does not have reasonable grounds
for making the representation, the representation shall be taken to be
misleading.

(2) The onus of establishing that a person had reasonable grounds for
making arepresentation referred to in subsection (1) is on the person.

(3) Subsection (1) shall not be taken to limit by implication the meaning
of areference in this division to amideading representation, a representation
that ismisleading in amateria particular or conduct that ismisleading or is
likely or liable to midead.

Misleading or deceptive conduct—TPA s52

38.(1) A person shall not, in trade or commerce, engage in conduct that is
misleading or deceptive or islikely to mislead or decelve.
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(2) Nothing in this division shall be taken as limiting by implication the
generality of subsection (1).

Unconscionable conduct—TPA s 52A

39.(2) A supplier shall not, in trade or commerce, in connection with the
supply or possible supply of goods or services to a person (the
“customer”), engage in conduct that is, in all the circumstances,
unconscionable.

(2) Without limiting the matters to which regard may be had for the
purpose of determining whether a supplier has contravened subsection (1)
in connection with the supply or possible supply of goods or services,
regard may be had to—

(a) the relative strengths of the bargaining positions of the supplier
and the customer; and

(b) whether, because of conduct engaged in by the supplier, the
customer was required to comply with conditions that were not
reasonably necessary for the protection of the legitimate interests
of the supplier; and

(c) whether the customer was able to understand any documents
relating to the supply or possible supply of the goods or services;
and

(d) whether any undue influence or pressure was exerted on, or any
unfair tactics were used against, the customer (or person acting on
behalf of the customer) by the supplier or a person acting on
behalf of the supplier in relation to the supply or possible supply
of the goods or services; and

(e) the amount for which, and the circumstances under which, the
customer could have acquired identical or equivalent goods or
services from a person other than the supplier.

(3) A supplier shall not be taken for the purposes of this section to
engage in unconscionable conduct in connection with the supply or possible
supply of goods or services to a customer only because the supplier
institutes legal proceedings in relation to that supply or possible supply or
refers a dispute or claim in relation to that supply or possible supply to
arbitration.
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(4) For the purpose of determining whether a supplier has contravened
subsection (1) in connection with the supply or possible supply of goods or
services to a customer—

(@) regard shall not be had to any circumstances that were not
reasonably foreseeable at the time of the alleged contravention;
and

(b) regard may be had to conduct engaged in, or circumstances
existing, before the commencement of this Act.

(5) A reference in this section to goods or servicesis areference to goods
or services of a kind ordinarily acquired for personal, domestic or
household use or consumption.

(6) A reference in this section to the supply or possible supply of goods
does not include a reference to the supply or possible supply of goods for
the purpose of resupply, or for the purpose of using them up or
transforming them, in trade or commerce.

False or misleading representations—TPA s53

40. A person shall not, in trade or commerce, in connection with the
supply or possible supply of goods or services or in connection with the
promotion by any means of the supply or use of goods or services—

(@) falsaly represent that goods are of a particular standard, quality,
value, grade, composition, style or model or have had a particular
history or particular previous use; or

(b) falsely represent that services are of a particular standard, quality,
value or grade; or

(c) fasely represent that goods are new; or

(d) falsely represent that a particular person has agreed to acquire
goods or services, or

(e) represent that goods or services have sponsorship, approval,
performance characteristics, accessories, uses or benefits they do
not have; or

(f) represent that the person has a sponsorship, approval or affiliation
the person does not have; or
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(g make afalse or misleading representation concerning the price of
goods or services; or

(hy make a false or misleading representation concerning the
availability of facilitiesfor the repair of goods or of spare partsfor
goods; or

(i) make afalse or misleading representation concerning the place of
origin of goods; or

(1)) makeafaseor misleading representation concerning the need for
any goods or services; or

(k) make a false or mideading representation concerning the
existence, exclusion or effect of any condition, warranty,
guarantee, right or remedy.

Maximum penalty—540 penalty units.

False representations and other misleading or offensive conduct in
relation to land—TPA s53A

40A.(1) A person must not, in trade or commerce, in connection with the
sale or grant, or the possible sale or grant, of an interest in land or in
connection with the promotion in any way of the sale or grant of an interest
inland—

(a) represent that the person has a sponsorship, approval or affiliation
the person does not have; or

(b) make afase or mideading representation about—
(i) thenature of theinterest in land; or
(ii) the price payable for the land; or
(iii) thelocation of the land; or
(iv) the characteristics of the land; or

(v) the use to which the land is capable of being put or may
lawfully be put; or

(vi) the existence or availability of facilities associated with the
land; or

(c) offer gifts, prizes or other free items with the intention of not
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providing them or of not providing them as offered; or

(d) in Queensland do anything to cause arepresentation mentioned in
paragraph (a) or (b), or an offer mentioned in paragraph (c), to be
made outside Queendand.

Maximum penalty—540 penalty units.

(2) A person must not use physical force, undue harassment or coercion
in connection with the sale or grant, or the possible sale or grant, of an
interest in land or the payment for an interest in land.

Maximum penalty—540 penalty units.

(3) This section does not imply that other provisions of this Act do not
apply to the supply or acquisition, or the possible supply or acquisition, of
interestsin land.

Misleading conduct in relation to employment—TPA s53B

41. A person shall not, in relation to employment that isto be, or may be,
offered by the person or by another person, engage in conduct that isliable
to mislead persons seeking the employment as to the availability, nature,
terms or conditions of, or any other matter relating to, the employment.

Maximum penalty—540 penalty units.

Cash priceto be stated in certain circumstances—TPA s53C

42. A person shall not, in trade or commerce, in connection with the
supply or possible supply of goods or services or in connection with the
promotion by any means of the supply or use of goods or services, make a
representation with respect to an amount that, if paid, would constitute a part
of the consideration for the supply of the goods or services unless the
person also specifies the cash price for the goods or services.

Maximum penalty—540 penalty units.

Offering giftsand prizes—TPA s54

43. A person shal not, in trade or commerce, in connection with the
supply or possible supply of goods or services or in connection with the
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promotion by any means of the supply or use of goods or services, offer
gifts, prizes or other free items with the intention of not providing them or
of not providing them as offered.

Maximum penalty—540 penalty units.

Certain misleading conduct in relation to goods—TPA s55

44. A person shal not, in trade or commerce, engage in conduct that is
liable to mislead the public as to the nature, the manufacturing process, the
characteristics, the suitability for their purpose or the quantity of any goods.

Maximum penalty—540 penalty units.

Certain misleading conduct in relation to services—TPA s55A

45. A person shal not, in trade or commerce, engage in conduct that is
liableto mislead the public asto the nature, the characteristics, the suitability
for their purpose or the quantity of any services.

Maximum penalty—540 penalty units.

Bait advertising—TPA s56

46.(1) A person shall not, in trade or commerce, advertise goods or
services for supply at a specified price if there are reasonable grounds, of
which the person is aware, or ought reasonably to be aware, for believing
that the person will not be able to offer for supply those goods or services at
that price for a period that is, and in quantities that are, reasonable having
regard to the nature of the market in which the person carries on business
and the nature of the advertisement.

Maximum penalty—540 penalty units.

(2) A person who has, in trade or commerce, advertised goods or
services for supply at a specified price shall offer the goods or services for
supply at that price for aperiod that is, and in quantitiesthat are, reasonable
having regard to the nature of the market in which the person carries on
business and the nature of the advertisement.

Maximum penalty—540 penalty units.
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(3) In proceedings for an offence in relation to afailure to offer goods or
services to a person (the “ customer”) in accordance with subsection (2), it
isadefenceif it is established that—

(@) the defendant offered to supply, or to procure another person to
supply, goods or services of the kind advertised to the customer
within a reasonable time, in a reasonable quantity and at the
advertised price; or

(b) the defendant offered to supply immediately, or to procure
another person to supply within a reasonable time, equivalent
goods or services to the customer in areasonable quantity and at
the price at which the first goods or services were advertised;

and, in either case, where the offer was accepted by the customer, the
defendant has so supplied, or procured another person to supply, goods or
services.

Referral selling—TPA s57

47. A person shal not, in trade or commerce, induce a consumer to
acquire goods or services by representing that the consumer will, after the
contract for the acquisition of the goods or services is made, receive a
rebate, commission or other benefit in return for giving the person the
names of prospective customers or otherwise assisting the person to supply
goods or services to other consumers, if receipt of the rebate, commission
or other benefit is contingent on an event happening after that contract is
made.

Maximum penalty—540 penalty units.

Accepting payment without intending or being able to supply as
ordered—TPA s58

48. A person shal not, in trade or commerce, accept payment or other
consideration for goods or services where, at the time of the acceptance—

(@) the person intends—
(i) not to supply the goods or services; or

(ii) to supply goods or services materially different from the
goods or services in respect of which the payment or other
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consideration is accepted; or

(b) there are reasonable grounds, of which the person is aware, or
ought reasonably to be aware, for believing that the person will
not be able to supply the goods or services within the period
specified by the person or, if no period is specified, within a
reasonable time.

Maximum penalty—540 penalty units.

Misleading representation about certain business activities—TPA s59

49.(1) A person shall not, in trade or commerce, make a representation
that isfalse or misleading in amaterial particular concerning the profitability
or risk or any other material aspect of any business activity that the person
has represented as one that can be, or can beto aconsiderable extent, carried
on at or from any place of residence.

Maximum penalty—540 penalty units.

(2) Where a person, in trade or commerce, invites, whether by
advertisement or otherwise, other persons to engage or participate, or to
offer or apply to engage or participate, in a business activity requiring the
performance by the other persons of work, or the investment of money by
the other persons and the performance by them of work associated with the
investment, the inviter shall not make, with respect to the profitability or risk
or any other material aspect of the business activity, arepresentation that is
false or mideading in amaterial particular.

Maximum penalty—540 penalty units.

Har assment and coer cion—TPA s 60

50. A person shall not use physical force or undue harassment or
coercion in connection with the supply or possible supply of goods or

services to a consumer or the payment for goods or services by a consumer.
Maximum penalty—540 penalty units.
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Application of certain provisionsto prescribed information
providers—TPA s 65A

51.(1) Nothing in section 38, 40, 40A, 44, 45 or 496 applies to a
prescribed publication of matter by a prescribed information provider, other

than—

(8) apublication of matter in connection with—

(i)
(i)

(iii)
(iv)
where—

(v)

(vi)

the supply or possible supply of goods or services; or

the promotion by any means of the supply or use of goods
Or services,

the sale or grant, or possible sale or grant, of interests in
land; or

the promotion by any means of the sale or grant of interests
inland;

the goods or services were relevant goods or services, or the
interestsin land were relevant interestsin land, in relation to
the prescribed information provider; or

the publication was made on behalf of, or under a contract,
arrangement or understanding with—

(A) aperson who supplies goods or services of that kind, or
who sells or grantsinterests of that kind in land; or

(B) abody corporate that is related to a body corporate that
supplies goods or services of that kind, or that sells or
grants interests of that kind in land; or

(b) apublication of an advertisement.

(2) For the purposes of this section, a publication by a prescribed
information provider isaprescribed publication if—

6  Section 38 (Mideading or deceptive conduct—TPA s 52), 40 (False or
misleading representations—TPA s 53), 40A (False representations and other
misleading or offensive conduct in relation to land—TPA s 53A), 44 (Certain
misleading conduct in relation to goods—TPA s 55), 45 (Certain misleading
conduct in relation to services—TPA s 55A) or 49 (Misleading representation
about certain business activities—TPA s 59)
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(@ in any case—the publication was made by the prescribed
information provider in the course of carrying on a business of
providing information; or

(b) inthe case of a person who is a prescribed information provider
because of paragraph (a), (b) or (c) of the definition *prescribed
information provider” in subsection (3) (whether or not the
person is aso a prescribed information provider under another
operation of that definition)—the publication was by way of a
radio or televison broadcast by the prescribed information
provider.

(3) In this section—

“consortium” has the same meaning as that expression has in the
Broadcasting Act 1942 (Cwlth), part [11B.7

“prescribed information provider” means a person who carries on a
business of providing information, and includes—

(@) a person to whom, or each of the members of a consortium to
which, abroadcasting or television licence has been granted under
alaw of the Commonwealth; and

(b) the Australian Broadcasting Corporation; and
(c) the Specid Broadcasting Service Corporation.

“relevant goods or services’, in relation to a prescribed information
provider, means goods or services of akind supplied by the prescribed
information provider or, where the prescribed information provider isa
body corporate, by a body corporate that is related to the prescribed
information provider.

“relevant interestsin land”, for a prescribed information provider, means
land interests of a kind sold or granted by the prescribed information
provider or, if the prescribed information provider is abody corporate,
by abody corporate related to the prescribed information provider.

7  Broadcasting Act 1942 (Cwith), part 111B (Licences, licence warrants and
permits)
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Division 2—Unsolicited goods and services

Assertion of right to payment for unsolicited goods or services, or for
making entry in directory—TPA s 64

52.(1) A person shall not, in trade or commerce, assert aright to payment
from another person for unsolicited goods unless the person asserting the
right has reasonable cause to believe that thereis aright to payment.

Maximum penalty—540 penalty units.

(2) A person shall not, in trade or commerce, assert a right to payment
from another person for unsolicited services unless the person asserting the
right has reasonable cause to believe that thereis aright to payment.

Maximum penalty—540 penalty units.

(3) A person shall not assert aright to payment from another person of a
charge for the making in adirectory of an entry relating to the other person,
or to the profession, business, trade or occupation of the other person,
unless the person asserting the right knows, or has reasonable cause to
believe, that the other person has authorised the making of the entry.

Maximum penalty—540 penalty units.

(4) A personisnot liable to make any payment to another person, and is
entitled to recover by action in a court of competent jurisdiction against
another person any payment made by the person to the other person, in full
or part satisfaction of a charge for the making of an entry in a directory
unlessthefirst person has authorised the making of the entry.

(5) For the purposes of this section, a person shall be taken to assert a
right to payment from another person for unsolicited goods or unsolicited
services, or of acharge for the making of an entry in adirectory, if the first
person—

(@ makes a demand for the payment or asserts a present or
prospective right to the payment; or

(b) threatensto bring any legal proceedings with a view to obtaining
the payment; or

(c) placesor causesto be placed the name of the other person on alist
of defaulters or debtors, or threatens to do so, with a view to
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obtaining the payment; or

(d) invokesor causesto beinvoked any other collection procedure, or
threatens to do so, with aview to obtaining the payment; or

(e) sends an invoice or other document stating the amount of the
payment or stating the price of the goods or services or the charge
for making the entry, unless the document contains a warning
statement complying with subsection (5A).

(5A) For subsection (5)(e), a warning statement must—

() be printed, at the top of the first page of the document, in upper
case and atype not smaller than 18-point; and

(b) state'THISISA SOLICITATION, NOT AN INVOICE FOR A
DEBT INCURRED BY YOU.’

(6) A person shall not be taken for the purposes of this section to have
authorised the making of an entry in adirectory unless—

(@ adocument authorising the making of the entry has been signed
by, or with the authority of, the person; and

(b) the document specifies—
(i) thename of thedirectory; and

(ii) the name and address of the person publishing the directory;
and

(i) particulars of the entry; and

(iv) the amount of the charge for the making of the entry or the
basis on which the chargeis, or isto be, calculated; and

(c) acopy of the document has been given to the person before the
right to payment of a charge for the making of the entry is
asserted.

(7) For the purposes of this section, an invoice or other document
purporting to have been sent by or on behalf of a person shall be taken to
have been sent by that person unless the contrary is established.

(8) In aproceeding against a person in respect of a contravention of this
section—

(@ inthe case of a contravention constituted by asserting a right to
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payment from another person for unsolicited goods or unsolicited
services—the burden lies on the defendant of proving that the
defendant had reasonabl e cause to believe that there was aright to
payment; or

(b) in the case of a contravention constituted by asserting a right to
payment from another person of a charge for the making of an
entry in a directory—the burden lies on the defendant of proving
that the defendant knew or had reasonable causeto believe that the
other person had authorised the making of the entry.

(9) In this section—

“directory” includes ajournal, magazine, and similar publication, but does
not include—

(@) apublication published in good faith as a newspaper at regular
intervals; and

(b) a publication published, or to be published, by or under the
authority of the Australian and Overseas Telecommunications
Corporation.

“entry”, in adirectory, includes an advertisement promoting a business.

“making”, in relation to an entry in a directory, means including, or
arranging for the inclusion of, the entry.

Liability of recipient of unsolicited goods—TPA s 65

53.(1) A person to whom unsolicited goods are supplied by another
person, in trade or commerce, is not liable to make any payment for the
goods and is not liable for the loss of or damage to the goods other than loss
or damage resulting from the doing of awilful and unlawful act in relation
to the goods during the period specified in subsection (4).

(2) Subject to subsection (3), where a person sends, in trade or
commerce, unsolicited goods to another person—

(@) neither the person who sent the goods nor any person claiming
under that person is entitled after the expiration of the period
specified in subsection (4) to take action for the recovery of the
goods from the person to whom the goods were sent; and
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(b)

on the expiration of that period the goods become, by force of this
section, the property of the person to whom the goods were sent
freed and discharged from al liens and charges of any
description.

(3) Subsection (2) does not apply to or in relation to unsolicited goods
sent to a person if—

@

(b)

(©)

the person has at any time during the period specified in
subsection (4) unreasonably refused to permit the sender or the
owner of the goods to take possession of the goods; or

the sender or the owner of the goods has within that period taken
possession of the goods; or

the goods were received by the person in circumstances in which
the person knew, or might reasonably be expected to have known,
that the goods were not intended for the person.

(4) The period referred to in subsections (1), (2) and (3) is—

@

(b)

if the person who receives the unsolicited goods gives notice with
respect to the goods to the sender in accordance with
subsection (5)—

(i) the period of 1 month next following the day on which the
notice is given; or

(if) the period of 3 months next following the day on which the
person received the goods;

whichever first expires; and

in any other case—the period of 3 months next following the day
on which the person received the goods.

(5) A notice referred to in subsection (4) shall bein writing and shall—

(@
(b)

(©)

state the name and address of the person who received the goods,
and

state the address at which possession may be taken of the goods if
it is an address other than that of the person; and

contain a statement to the effect that the goods are unsolicited
goods.
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Falseorders

54.(1) A person shall not make a request in the name of another person
that goods be sent to that other person where, if those goods were sent to
that other person, those goods would be unsolicited goods.

Maximum penalty—2100 penalty units.

(2) In aprosecution for an offence against this section, the burden lieson
the defendant to prove the defendant’ s authority to make the request.

Obscene material not to be sent

55.(1) A person, for the purpose of encouraging any order for goods or
the dispatch of money shall not send, or cause to be sent, directly or
indirectly to any person any obscene material or material in any form which
advertises the existence or availability of any obscene material where that
other person has not requested that such goods or goods of akind similar to
the goods be so sent to the other person.

Maximum penalty—2100 penalty units.

(2) A recording shall be taken to be obscene if the words or sounds
capable of being reproduced from it are obscene.

(3) A document that is composed of words, photographs or drawings, or
any 2 of them, shall be taken to be awriting.

(4) For the purposes of this section—

“money” includes bank notes, bank drafts, cheques, and any other orders,
warrants, authorities, or requests, for the payment of money.

“obscene” includes, but without limiting the generality of its meaning,
emphasising matters of sex or calculated to encourage depravity.

“obscene material” includes—

(@) any obscene book, paper, newspaper, or printed matter of any
kind whatsoever, and any obscene writing, print, picture,
photograph, photographic negative, photographic plate,
photographic dlide or film, transparency, lithograph, drawing or
any form of recording; or

(b) any figure, representation, object or substance (liquid or solid)
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suggested for use in or in association with any form of sexual
conduct.

Division 2A—Pyramid selling

Definitions for div 2A
55A. In this division—

“benefits” means payments or benefits, whether or not as a legally
enforceable right.

“payments’, to or for the benefit of a person, see section 55C.

“promoter”, of a trading scheme, means a person who, alone or with
someone el se, promotes the scheme.

“trading scheme” see section 55B.

Meaning of “trading scheme”—TPA s61

55B.(1) A “trading scheme” is a scheme that includes the following
elements—

(8) goods, services or both goods and services are to be provided by
apromoter of the scheme;

(b) the goods or services are to be supplied to or for other persons
under transactions arranged or effected by participants in the
scheme, not al of whom are promoters of it.

(2) For this section—

(@ a scheme is taken to include the element mentioned in
subsection (1)(b) even if a participant who is not a promoter acts
in relation to atransaction mentioned in the paragraph as an agent
or employee of apromoter or in another capacity; and

(b) ascheme includes an arrangement made in connection with the
carrying on of a business, whether or not all or part of the
arrangement is made or recorded in writing; and

(c) areference to the provision of goods or services by a person is
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taken to include a reference to the provision of goods or services
under an arrangement to which the person is a party.

Meaning of “ payment to or for the benefit of” a person—TPA s61

55C. A reference in this division to making a payment to or for the
benefit of a person includes making a payment partly to or for the benefit of
the person and partly to or for the benefit of 1 or more other persons.

Offences about pyramid selling—TPA s61

55D.(1) A person commits an offence if—

(@

(b)

(©

the person is a promoter of, or participant in, a trading scheme
(the“ payee”); and

someone else who is, or has applied or been invited to become, a
participant in the scheme (the “ payer”) makes a payment to or
for the benefit of the payee; and

the payment is made under an inducement of a prospect held out
to the payer of receiving benefitsfor the introduction, by the payer
or someone else, of other persons who become participantsin the
scheme.

Maximum penalty—540 penalty units.

(2) A person commits an offence if the person—

(@

(b)

Is a promoter of, or a participant in, or is otherwise acting in
accordance with, atrading scheme; and

by holding out to someone else (the “ payer”) the prospect of
receiving benefits for the introduction, by the payer or someone
else, of other persons who become participants in the scheme,
attempts to induce the payer—

(i) if the payer isaready aparticipant in the scheme—to make a
payment to or for the benefit of a promoter or participant in
the scheme; or

(it) if the payer is not already a participant in the scheme—to
become a participant and to make a payment to or for the
benefit of apromoter or participant in the scheme.
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Maximum penalty—540 penalty units.
(3) A person commits an offence if—

(a) the person promotes or takes part in the promotion of a scheme
(the“ payee”); and

(b) apayment under the scheme is to be made by someone else who
participates, or has applied or been invited to participate, in the
scheme (the* payer”) to or for the benefit of—

(i) the payee or someone else who takes part in the promotion;
or

(ii) someone else who participates in the scheme; and

(c) the inducement under the scheme for making the payment is the
holding out to the payer the prospect of receiving benefits from
other persons who may participate in the scheme.

Maximum penalty—540 penalty units.

(4) For this section, an inducement or attempt to induce is made by
holding out a prospect of atype mentioned in the section if the prospect isor
would be a substantial part of the inducement.

Division 3—Mock auctions

Prohibition on mock auctions
56.(1) A person shall not promote or conduct a mock auction of goods.
Maximum penalty—2100 penalty units.

(2) Subject to subsection (3) an auction of goods isamock auction if, but
only if, during the course of the auction—

(@ goods are sold for less than the highest bid made by the

purchaser, or part of the purchase priceisrepaid or credited to the
purchaser; or

(b) the right to bid for any lot is restricted to persons who have
bought or agreed to buy other goods; or

(c) any goods are given away or offered as gifts.
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(3) An auction is not a mock auction under subsection (2)(a) if it is
proved that the reduction in price or the repayment or credit, asthe case may
be, was made—

() because of adefect of which the auctioneer became aware after the
highest bid was made; or

(b) because of damage sustained after that bid was made.
(4) For the purposes of proceedings for an offence against this section—

(@) astatement, purporting to be a statement of fact, made by or on
behalf of the auctioneer during the course of an auction of goods
and tending to show that the auction is a mock auction is
admissible as conclusive evidence of the fact stated; and

(b) anything done, before or after an auction, in or about the place
where the auction has been or isto be held, if done in connection
with the auction, shall be taken to be done during the course of the
auction.

Division 4—Door-to-door sales

Definitionsfor div 4
57. In thisdivison—
“consumer” means a consumer within the meaning of section 6 who—
(@ isanindividual; and

(b) acquires goods or services otherwise than for a business carried
on by the person, whether as an individual or a member of a
business partnership.

“contract to which this division applies’ means a contract to which this
division applies because of section 58.

“cooling-off period”, in relation to a prescribed contract, means the period
of 10 days starting on and including the day on which the contract is
made.

“dealer” means a person who in the course of door-to-door trading—

() enters into negotiations with another person with a view to the
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making of a contract for the supply of goods or services to that
other person; or

(b) calls on another person for the purpose of entering into such
negotiations;

whether or not that person is or is to be the supplier of the goods or
services.

“door-to-door trading” means the trading practice under which—
(@) aperson—
(i) goesfrom placeto place; or
(ii) makestelephone cdls;

seeking out persons who may be prepared to enter, as consumers,
into contracts for the supply of goods or services; and

(b) that person or some other person then or subsequently entersinto
negotiations with those prospective consumers with aview to the
making of such contracts.

“negotiation” includes any discussion or dealing directed towards the
making of acontract (whether or not the terms of the contract are open
to negotiation).

“prescribed contract” has the meaning assigned by section 60.
“related contract or instrument”, in relation to a contract to which this
division applies, means—
(@) acontract of guarantee or indemnity that isrelated to the contract;
or

(b) an instrument related to the contract that creates a mortgage or

charge in favour of the supplier or dealer, or a person nominated
by the supplier or dealer; or

(c) any other contract or instrument (not being an instrument of the
kind referred to in paragraph (b)) that is collateral or related to the
contract.
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Referencesto consumer or supplier under a contract for the supply of
goodsor services

57A. A reference in this division to the consumer or supplier under a
contract for the supply of goods or services extends to any person to whom
the rights of the original consumer or supplier under the contract are
assigned or transferred, or pass by operation of law.

Referencesto contract for the supply of goods or servicesto a person
whoisaparty to the contract

57B. For this division, a contract is a contract for the supply of goods or
services to a person who is a party to the contract if it provides for the
supply of goods or services to the person or to someone else but on the
order of the person.

Referencesto negotiation of a contract to which thisdivision applies

57C. A referencein thisdivision to negotiation of acontract to which this
division appliesis areference to negotiation of a contract that would, on its
formation, be a contract to which this division applies.

Contractsto which thisdivision applies

58.(1) Subject to this section, this division applies to a contract for the
supply of goods or services to a consumer (whether or not the law of
Queensland isthe proper law of the contract) if the following conditions are
satisfied—

(@) negotiations leading to the formation of the contract (whether or
not they are the only negotiationsthat precede the formation of the
contract) take place between the consumer and a dealer in each

other’s presence in Queensland at a place other than trade
premises of the supplier;

(b) thedealer attends at that place—
(i) inthe course of door-to-door trading; and
(if) otherwise than at the unsolicited invitation of the consumer.
(2) For the purposes of subsection (1)(b)—
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(@ in determining whether an invitation is solicited or unsolicited,
any solicitation by way of—

(i) printed or written material delivered but not addressed
personally to the consumer which contains a readily legible
and easily understood statement soliciting an invitation; or

(i) advertisement addressed to the public or a substantial section
of the public;

shall be disregarded; but

(b) except as provided in paragraph (a), where an invitation arises
from a communication initiated by the supplier or dealer, or a
person acting on behalf of the supplier or dealer, the invitation
shall not be regarded as unsolicited.

Contractsto which thisdivision does not apply

58A.(1) This division does not apply to a contract to supply goods or
services for emergency repairs to a person’s property damaged by a major
incident.

(2) In this section—

“major incident” means an accident, earthquake, fire, flood, storm or
similar event.

Prohibition of certain contractual terms
59.(1) A contract to which this division applies shall not contain—

(@) a provision purporting to provide that the contract, or any
proceeding arising from the contract, is governed by the law of a
place other than Queensland; or

(b) aprovision purporting to provide that legal proceedings arising
out of, or in relation to, the contract are justiciable only by the
courts of a place other than Queensdand; or

(c) aprovision purporting to exclude, restrict, or modify any right
conferred on a consumer by thisdivision; or

(d) aprovision of akind prohibited by regulation.
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(2) Where a contract to which this division applies contains a provision
contrary to subsection (1), the provision is void and the supplier and the
dealer each commit an offence against this Act.

Maximum penalty—2100 penalty units.
(3) In this section—

“contract to which this division applies’ includes a related contract or
instrument.

Meaning of “prescribed contract”

60.(1) Subject to this section, acontract to which thisdivision appliesisa
prescribed contract if thetotal consideration payable by the consumer under,
or in respect of, the contract—

(a) isnot ascertainable at the time of the making of the contract; or

(b) is ascertainable at the time of the making of the contract and
exceeds the prescribed amount.

(2) Where—

(@) 2 or more contracts relate to substantially the same transaction;
and

(b) thetransaction could have been effected by a single contract which
would, in that case, have congtituted a prescribed contract;

then, each of the contracts that would not, if it stood alone, constitute a
prescribed contract becomes a prescribed contract and, for the purpose of
ascertaining the cooling-off period in relation to such a contract, it shall be
taken to have been made when the last of the contracts was made.

(3) Thefollowing are not prescribed contracts—
(&) acontract of insurance;
(b) acontract solely for the provision of credit.
(4) In this section—

“the prescribed amount” means $50 or, if another amount is prescribed
by regulation, that other amount.
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Requirementsin relation to prescribed contracts

61.(1) Thefollowing requirements shall be complied withinrelation to a
prescribed contract—

@

(b)

(©

(d)

(€)

(f)

(9

the contract shall set out in full all the contractual terms,
including—

(i) the total consideration to be paid or provided by the
consumer or, if the total consideration is not ascertainable at
the time the contract