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NATIONAL RAIL CORPORATION
(AGREEMENT) ACT 1991

[as amended by all amendments that commenced before 1 October 19922]

An Act to approve and give effect to an agreement between the State
of Queendland, the Commonwealth and certain other States
relating to the National Rail Corporation Limited, and for other
pur poses

Short title

1. This Act may be cited as the National Rail Corporation (Agreement)
Act 199134,

Commencement
2. This Act commences on a day to be fixed by proclamation.

Definitions
3. Inthis Act—

“Agreement” means the Agreement, a copy of which (apart from its
Schedules) is set out in Schedule 1, as varied by any further agreement
made in accordance with clause 8 of the Agreement;

“Corporation” meansthe National Rail Corporation Limited.

Act to bind the Crown

4. This Act binds the Crown not only in right of Queensland but also, so
far asthe legidative power of Parliament permits, in al its other capacities.
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Approval of Agreement
5.(1) The Agreement is approved.

(2) The execution of the Agreement by the Honourable Wayne Goss on
behalf of the State isratified.

Partiesto give effect to Agreement
6. Each party to the Agreement, and Queensland Railways—
(@ may do anything the Agreement authorisesit to do; and

(b) must observe the provisions of the Agreement that are applicable
toit.

Any sharesin Corporation issued to State to be held by eligible
Ministers

7.(2) If any shares in the Corporation issue to the State under the
Agreement, they areto be held by an eligible Minister.

(2) An eligible Minister is to hold the shares in the Corporation for the
State.

(3) On ceasing to be an eligible Minister, a person ceasesto be eligibleto
hold shares in the Corporation, and must not exercise any rights as a
shareholder (except to transfer his or her shares as directed by the Premier).

(4) The Premier is empowered to execute a transfer of any shares,
whether or not—

(a) the person to whom they were issued or previously transferred
consents; and

(b) the person still holds office as an eligible Minister.
(5) In this section—

“eligible Minister” means the Minister administering this Act and any
other Minister for the time being nominated by the Premier to hold
sharesin the Corporation.
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Assignment of rail freight assetsto Corporation

8.(1) If rail freight assets are assigned in writing to the Corporation under
clause 5(6) of the Agreement, they vest in the Corporation, to the extent the
assignment permits, under this section, without the need for the registration
of the assignment.

(2) If, in respect of complying with clause 5(6) of the Agreement, it
appears to the Governor in Council that additional provision should be
made to effect the assignment, the Governor in Council may, by order in
council, make such provision as the Governor in Council considers
appropriate and that provision is to have effect accordingly.

(3) In this section—

“rail freight assets’, in relation to the State and Queensland Railways,
means any assets of the State or Queend and Railways that are required
or authorised to be transferred to, or acquired by, the Corporation
under the Agreement.

No Government guarantee

9. The obligations of the Corporation or any of its subsidiaries are not
guaranteed by the State.

Corporation not agent of the Crown
10. The Corporation and its subsidiaries—
(@ arenat, and do not represent, the Crown; and
(b) arenot instrumentalities of the Crown; and

(c) arenot entitled to any immunity or privilege of the Crown.

Amountsrequired to be paid under Agreement

11.(1) Any amount required to be paid by the State under the Agreement
isto be paid out of money to be appropriated by Parliament for the purpose.

(2) The approval of the Agreement by this Act does not operate to
appropriate that money from the Consolidated Fund.
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Regulations

12. The Governor in Council may make regulations, not inconsistent
with this Act, with respect to any matter that—

(a) isrequired or permitted to be prescribed by this Act; or

(b) is necessary or convenient to be prescribed for carrying out or
giving effect to this Act or the Agreement.

Transitional provisions

14.(1) Despite the repeal of the Queensland Border to South Brisbane
Railway Management Act 1930, the agreement set out in that Act continues
inforce until it isterminated in accordance with the agreement or by further
agreement of the parties concerned.

(2) The repea of the Queensland Border to South Brisbane Railway
Management Act 1930 does not prevent Queensland Railways from
entering into a further agreement with a railway authority of New South
Wales for the operation of the railway servicesto which that Act applied.
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SCHEDULE 1
section 3

AGREEMENT RELATING TO ESTABLISHMENT OF
NATIONAL RAIL CORPORATION LIMITED

THIS AGREEMENT is made on 30th day of July 1991.

BETWEEN:

THE COMMONWEALTH OF AUSTRALIA of thefirst part
THE STATE OF NEW SOUTH WALES of the second part
THE STATE OF VICTORIA of the third part

THE STATE OF QUEENSLAND of the fourth part and
THE STATE OF WESTERN AUSTRALIA of the fifth part

WHEREAS:

A. To achieve micro-economic reform in the Australian rail industry, the
Commonwealth, State and Territory Governments have agreed that a
company should be established for the purpose of conducting, among
other things, rail freight operationsin Australia on acommercial basis
in accordance with principles compatible with those set out in the
Heads of Government Agreement on the National Rail Freight
Corporation dated 31 October 1990.

B. Theseprinciplesare:
(a) that the Company will:
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(i)

(i)

(iii)

(iv)

(v)

(vi)

operate on a strictly commercial basis, with a financially viable
corporate plan, and be subject to the Trade Practices Act 1974
(Commonwealth);

have access (by ownership or other appropriate arrangements) to
the assets, including track infrastructure, necessary to achieve
commercia viability;

operate under labour arrangements incorporated in an enterprise
award, which reflects best practice in productivity standards
through efficient work and manning practices, determined by the
technical capacity of its equipment and commercial
considerations, with cost efficiencies being, asaminimum, in line
with those identified by the National Rail Freight Initiative Task
Forcein Attachment | to its Report of 21 March 1991;

have the capacity to contract out activities where that is the most
efficient approach;

provide access on acommercial basis to the NRC network and to
terminal facilitiesfor private and public sector operators;

have the capacity to provide services to Governments, with the
charging for such services being on a strictly commercia basis;
and

(vii) not be responsible, financially or in any other way, for

(b)

redundancies that may arise in rail authorities resulting from its
formation and transfer of functions and assetsto it; and

that during the Establishment Period the current financial position
of the Commonwealth and State rail authorities' interstate rail
freight operations will not deteriorate as a result of the
Commonwealth and the States participating in the formation and
operation of the Company.

The Company will be established and operated in accordance with the
terms and conditions set out in this Agreement and its Memorandum
and Articles of Association to give effect to the principlesreferred toin
Recital B(a).
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IT IS AGREED asfollows:

1.

PART | —INTERPRETATION

In this Agreement, except where a contrary intention appears or the
context otherwise requires:

“asset” means any real or personal property of any description.

“Best Practice Industrial Agreements’ means labour arrangements
negotiated by the Company which reflect the most efficient work and
manning practices, determined by the technical capacity of equipment
and commercial considerations.

“Commonwealth” means the Commonwealth of Australia as a party
to this Agreement.

“Company” means the National Rail Corporation Limited, a company
to be incorporated in the Australian Capital Territory under the
Corporations Law.

“Corporate Plan” means the corporate plan prepared in accordance
with the Articles of Association of the Company.

“date of commencement of operations’ means 31 January 1992, or
such later date as is mutually agreed between the Relevant Ministers,
other than the Ministers of the other States, being the common date
from which al rail authorities of the Commonwealth and the States
carry interstate rail freight on behalf of the Company.

“Establishment Period” means a five year period commencing on the
date of commencement of operations.

“finally valued” means, in relation to the value of an asset or assets
transferred (by way of ownership or long term lease) by the
Commonwealth, the States, or their rail authorities to the Company,
that the value of the asset or assets has been agreed or fixed by
arbitration.

“interstaterail freight” meansinterstate rail freight carried onthe NRC
network.
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“long term lease” means a lease which has aterm of or in excess of 20
years.

“NRC network” means the rail network connecting the mainland State
capital cities and Alice Springs as specified in the Corporate Plan.

“NRC Standard Costs’ means those costs that the Company projects,
with the objective of achieving as a minimum, the potential cost
efficienciesidentified by theNational Rail Freight Initiative Task Force
in Attachment | of its Report of 21 March 1991, that the company
would achieve by the end of the Transition Period, if the Company
were, from the date of commencement of operations to:

(@) assume the management and operations of al the interstate rail
freight functions set out in Schedule 2 from all rail authorities,

(b) bhavein place Best Practice Industrial Agreements; and

(c) undertake a capital works program in accordance with the
Corporate Plan.

“other State and other States” means the State of Queensland.
“predominant use”:

(8 where used in relation to an asset which is aterminal, means the
greatest use of the termina under consideration taken for the
period of 12 months prior to the date on which the matter isto be
determined, having regard to the volume of freight handled at the
terminal (measured in appropriate units of originating and
terminating throughput).

(b) where used in relation to track, means the greatest use of the
section of track under consideration (asidentified in the Corporate
Plan) taken for the period of 12 months prior to the date on which
the matter is to be determined, having regard to the volume of
freight carried and the frequency of freight and passenger
Services.

“rail authorities” means the railway authorities of the Commonwealth,
the States and, where used in connection with the other States, the
railway authorities of those other States.
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“Railways of Australia Agreement” means the interstate rail freight
revenue sharing arrangements determined by the rules contained in
Railways of Australia Commissioners Conference Minute 7248, as
they stand at the date of commencement of operations.

“Relevant Ministers’” means Ministers of the Commonwealth, the
States and the other States having responsibility for administration of
this Agreement.

“State” meansthe State of New South Wales, the State of Victoria, the
State of Western Australia and the State of Queendland if it becomes a
shareholder of the Company.

“States’ means the State of New South Wales, the State of Victoria,
the State of Western Australia and the State of Queensland if it
becomes a shareholder of the Company.

“Trangition Period” means the first three year period of the
Establishment Period.

PART [I—COMMENCEMENT OF OPERATION OF
AGREEMENT

2(1) Clause 3 and subclauses 4(1), (2), (3), (4) and (5) will come into
operation when this Agreement has been executed by the
Commonweadlth, the States and the other States.

2(2) The remainder of this Agreement will come into operation on the date
on which the last of the legidlation referred to in clause 3 (except the
legidation referred to in subparagraph 3(1)(a)(i)) comesinto force.
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PART IIl—LEGISLATION

3(1) The Commonwealth, the States and the other States will, in relation to
the legidation referred to in paragraphs ()(ii) and (iii), as soon as
possible after the execution of this Agreement by all of them, and in
relation to the legidlation referred to in paragraph (a)(i), if the relevant
State or other State proposes to give its approva in writing to the
Company engaging in intra-State rail transport servicesin that State or
other State, prior to giving that approval, take al practicable steps to
seek the enactment of the following legidation:

(@

legislation by the respective Parliaments of the Commonwealth,
the States and the other States to approve this Agreement and to
make such provision as shall be necessary or appropriate on the
part of those Parliaments respectively for the implementation of
this Agreement, including:

(i)

(i)

legislation by the States and the other States referring to the
Commonwealth, under s.51(xxxvii) of the Constitution, the
matter of the Commonwealth holding shares in the
Company when the Company engages in intra-State rail
transport servicesin the States and in the other States;

legislation by the Commonwealth, the States and the other
states to provide for an additional means for the transfer or
vesting in the Company of assets owned or leased by the
Commonwealth, the States or the other States and their rail
authorities, and for substituting the Company for the
Commonwealth, the States, the other States and their rall
authoritiesin contracts, in caseswherethelegislative transfer
or vesting of assets, or contract substitution, has been agreed
in accordance with this Agreement between the
Commonwealth, the States, the other States and their rail
authorities, respectively and the Company; and
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(iii) legidlation by the Commonwealth, the States and the other
States authorising the making of regulations or by-laws that
are necessary or convenient for carrying out or giving effect
to this Agreement and to the legidation for the
implementation of this Agreement.

PART IV—INCORPORATION OF THE COMPANY AND
SHAREHOLDERS ARRANGEMENTS

4(1) (8 The Commonwealth, the States and the other States agree that the
Company shall be incorporated as a public company limited by
shares which shall be operated on a strictly commercia basiswith
a financially viable corporate plan, and have as a principal
objective the carriage of interstate rail freight on a national
network.

(b) The Commonwedth will, as soon as practicable after this
Agreement has been executed, arrange for the Company to be
incorporated under the Corporations Law, with the name of
“National Rail Corporation Limited” and with a Memorandum
and Articles of Association substantially in the form set out in
Schedule 1. Nothing in this Agreement shall be construed as
limiting or restricting the amendment of the Memorandum and
Articles of Association of the Company in accordance with their
provisions and the Corporations Law.

4(2) The Commonwealth will, itself and through trustees, subscribe to 500
ordinary and 500 B convertible sharesin the Company and will, within
30 days of the date referred to in subclause 2(2), transfer to the States,
at par value, out of these shares, the following number of shares:

New South Wales—140 ordinary shares and 125 B convertible shares
Victoria—65 ordinary shares and 125 B convertible shares
Western Australia—25 ordinary shares and 125 B convertible shares
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4(3) The funds required for the establishment and functioning of the
Company, until the date of commencement of operations, shall be
provided out of the equity payment to be made by the Commonwealth
pursuant to clause 6.

4(4) The Commonwealth and the States agree that subject to subclause
4(6), until the end of the Establishment Period, there will be nine (9)
Directors of the Company and the Commonwealth, as subscriber and
member of the Company, and the States, as members of the
Company, will exercise their appointment and voting rights in respect
of the appointment of the first and subsequent Directorsin such away
asto have during the Establishment Period:

(a) three Directors nominated by the Commonwealth, one being the
Chairperson of the Board of Directors and one, as a matter of
Commonwealth policy, being a nominee of the Australian
Council of Trade Unions, not being a member of aunion directly
associated with operations of the Company;

(b) two Directors nominated by the State of New South Wales;
(c) two Directors nominated by the State of Victoria; and
(d) one Director nominated by the State of Western Australia,

holding office during the Establishment Period. The remaining
Director, who will be the Managing Director, will be appointed by the
Board of Directors in accordance with the Articles.

4(5) The Commonwealth and the States agree that, until the end of the
Establishment Period, they will as members of the Company, exercise
their voting rights in respect of the removal of Directors so that a
Director nominated by any of them will, at the request of the
Commonwealth, in the case of a Director nominated by it, or of a
State, in respect of a Director nominated by it, be removed.

4(6) If any other State becomes a shareholder of the Company pursuant to
subclauses 6(8) and 6(9), that State shall have aright from the date it
becomes a shareholder to nominate and have appointed one Director of
the Company, in addition to the Directorsreferred to in subclause 4(4),
to hold office during the Establishment Period in accordance with the
provisions of subclauses 4(4) and 4(5).
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4(7) The Commonwealth and the States agree that, after the Establishment
Period, during such time as the Commonwealth and any of the States
are the only shareholders of the Company, the Commonwealth and
those States (as members of the Company) shall exercise their voting
rights relating to the appointment and removal of Directors in such a
way as to ensure that the Commonwealth and those States each will
have the right to nominate at least one (1) Director, to have that
Director appointed and to have that Director removed. The remainder
of the Directors will be appointed in accordance with the Articles of
Association of the Company.

PART V—ESTABLISHMENT AND OPERATION OF THE

COMPANY

5(1) The Commonwealth and the States will, to the extent each in its
capacity as a shareholder in the Company is able, procure the
Company to:

@

(b)

(©)
(d)
(€)

()

negotiate Best Practice Industrial Agreements with the relevant
unions leading to an enterprise award as envisaged by Recital
B(a)(iii);

before the commitment of any capital upgrading have in place

Best Practice Industrial Agreements which the Company advises
provide abasis for commercial operations;

commence and conduct national interstate rail freight operations;

conduct all marketing and determine pricing for interstate rail
freight carried on by the Company;

collect andretain all revenue generated by the carriage of interstate
rail freight from the date of commencement of operations;

take over progressively from the rall authorities of the
Commonwealth and the States, in whole or in part, functions of
the type listed in Schedule 2 and the management of the
associated assets pursuant to the provisions of this Agreement
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and the agreements entered into pursuant to subclauses 5(3), 5(4)
and 5(5); and

(g) give effect to this Agreement and to those obligations which by
this Agreement are expressed to be obligations of the Company.

5(2) The Commonwealth, the States and the other States will, and will
cause their respective rail authorities to assist the Company, when
requested by the Company, to undertake the matters set out in
subclause 5(1), except, in the case of the other States, in relation to the
matters set out in paragraph 5(1)(f).

Contracts for Services

5(3) Prior to and during the Transition Period, at the request of the
Company, the Commonwealth and the States shall, and shall cause
their respective rail authorities to, enter into contracts with the
Company for the provision of rail servicesto the Company, relating to
interstate rail freight. Those contracts will make provision for the
following during the Transition Period:

(@ The price for services performed under the contracts shall be
agreed on the basis that:

(i) theinitia contract price, to apply for no longer than for the
period of 12 months after the date of commencement of
operations, will be set having regard to:

(A) the Company being able to meet its costs incurred in
performing the functions assumed by it in whole or in
part, during the period for which the initial contract
price applies (being reasonabl e costs); and

(B) the revenue that the rail authority would have received
under the Railways of Australia Agreement, had that
agreement still applied.

and,
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(b)

(©)

(ii) thereafter the contract price will, on the basis that the
Company has achieved Best Practice Industrial Agreements
and is implementing its approved capital investment
program, reduce progressively to NRC Standard Costs.

liquidated damages, in an amount or by a formula to be agreed
between the parties to the contract, to be paid to the Company by
therespectiverail authorities, or by the Company to the respective
rail authorities, in respect of a failure by a party to meet such
performance standards as are specified in the contract;

the Company and the relevant rail authority are to maintain and
make available to each other externally audited accounts of the
costs of carrying out their respective obligations under any
contract. The accounts shall be in the form specified from time to
time by the auditors of the Company in accordance with generally
accepted accounting practices. Such accounts shall be retained by
the partiesto a contract for at least a period of 12 months after the
expiration of the contract. These accounts will only be used for
the purpose of determining payments pursuant to clause 5.

Transfer of Functions

5(4) (38

Subject to this Agreement, the Commonwealth and the States
shall and shall cause their respective rail authoritiesto permit the
Company to assume performance of the functions relating to
interstate rail freight of the type listed in Schedule 2, in whole or
In part, in accordance with adetailed list of specific functionsand
the timetable set out in the Corporate Plan and being no later than
the end of the Transition Period.

(b)When a function is assumed pursuant to subclause 5(4)(a) by the

Company, an assessment will be made at that time by the Company
of the initial full cost to the Company of performing that function
determined having regard to any accounts kept pursuant to
subclause 5(3)(c) or in the absence of such accounts, such other
accounts as may be relevant. Where that assessed cost exceeds
NRC Standard Costs for that function:
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(©)

(i) thetransferring rail authority and the Company will agree as
to the rate and the time, which is not to exceed three years
from the date of transfer, or the end of the Establishment
Period, whichever shall first occur, at which, and within
which the Company will be able to reduce costsin relation to
that function to NRC Standard Costs, while meeting the
Company’ s performance standards,

(i) the Company and the Commonwealth, or the State
concerned, will agree to a schedule of payments, to be made
by the Commonwealth or the State to the Company, during
the period agreed to in subclause (i) above while the
Company is in the process of achieving NRC Standard
Costs in respect of the function in the time agreed. The
schedule will be based on the difference between NRC
Standard Costs to carry out the function and the actual costs
measured on a comparable basis determined having regard
to any accounts kept pursuant to subclause 5(3)(c) (or in the
absence of such accounts, such other accounts as may be
relevant), to the Commonwealth, the States or their rail
authorities, as the case may be, of carrying out the function
in the twelve month period prior to the transfer.

In the case of the State of Western Australia, if it is established by
an independent expert to be appointed by the Company and
approved by the State of Western Australia, as soon as practicable
after the date of commencement of operations, that transfer of its
interstate rail freight business to the Company would have a
detrimental effect on the financial position of therail authority of
Western Australia, because of a reduction in revenues not
matched by a commensurate reduction in costs, including fixed
costs and overheads, then assessments shall be made by that
expert of the extent in dollar terms, of that effect for each year of
the Establishment Period, and of the maximum practicable rate at
which the Western Australian rail authority could reduce fixed
costs and overheads as a consequence of the transfer of the
functions and assets to the Company. The Company, the
Commonwealth and the States must agree to a schedul e of annual
payments to be made to the State of Western Australia by the
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Company within the Establishment Period, which provides
compensation to the State of Western Australia based on these
assessments.

(d) Paymentsto be made by therail authority of the State of Western
Australia pursuant to subclause 5(4)(b), as well as payments
received by the rail authority of the State of Western Australia
pursuant to subclause 5(3), shal be taken into account in
assessing the payments to be made to the State of Western
Australia pursuant to subclause 5(4)(c), as well as any reductions
in costs occasioned by the transfer of functions by the rail
authority of the State of Western Australia, giving rise to
payments by the State of Western Australia pursuant to subclause
5(4)(b).

(e) Prior to any application of Part VI in relation to payments to be
made to the State of Western Australia pursuant to subclause
5(4)(c), agreement as to payments to the State of Western
Australia pursuant to that subclause shall, if necessary, be
negotiated at Heads of Government level.

Accessto and Transfer of Assets

5(5) The Commonwealth and the States shall, or shall cause their rail
authorities to transfer ownership of, or for as long as the Company
continues to conduct national interstate rail freight operations, give
leases of, or grant access to the Company, in relation to any asset,
owned or controlled by the Commonwealth or the State or their rall
authorities, and used by their rail authorities in connection with
interstate rail freight. The Company, in its Corporate Plan, shall
identify that a particular asset or class of assets is required by it. The
Commonwealth and the States shall have a discretion whether to
transfer ownership, give a lease or grant access to the Company in
relation to any asset required by it. Transfer of ownership, lease or
grant of access shall be given within a reasonable time following the
request by the Company to make the asset available. The objectiveis
that all transfers of ownership, leases or grants of access shall be
completed before the end of the Transition Period. The following
provisions shall apply:



20

National Rail Corporation (Agreement) Act
1991

@

(b)

(©

In the case where the Company requires access to an asset the
predominant use of which has not been for interstate rail freight,
or of which the Company is not, and will not in the future, be the
predominant user (eg metropolitan track) as projected in the
Corporate Plan, the Company will be granted access to that asset
pursuant to a contract, the terms and conditions of which will be
agreed between the Company and the Commonwealth or a State
or its respective rail authority, as the case may be. Such contract
will provide for the Company to pay to the rail authority in
respect of such access, an amount that reflects the cost to the rail
authority of providing access in the most efficient manner and
that allows the Company to meet its service standards specified in
the contract;

In the case where the Commonwesalth or a State, or its rail
authority, does not agree to transfer ownership, or enter into a
long term lease of an asset, the predominant use of which has
been for interstate rail freight, or of which the Company isor isto
be, the predominant user as projected in the Corporate Plan, the
Company will be granted access to that asset pursuant to a
contract, the terms and conditions of which will be agreed
between the Company and the Commonwealth or a State, or its
respective rail authority, as the case may be. Such contract will
provide that the rail authority maintain the asset to NRC specified
standards and for the Company to pay to the rail authority, in
respect of such access, an amount no greater than the costs (based
on NRC Standard Costs) that would be avoided by the rall
authority if the Company were not to utilise the asset on the basis
that the rail authority would for its own purposes maintain the
asset to the standards specified in the contract.

In the case where the Company acquires ownership of, or along
term lease of, an asset to which a rail authority still requires
access (eg for intrastate rail freight or passenger services), therail
authority will be granted access to that asset pursuant to a
contract, the terms and conditions of which will be agreed
between the Company and the Commonwealth or a State, or its
rail authority, as the case may be. Such contract will provide for
the rail authority to pay to the Company, in respect of such



21

National Rail Corporation (Agreement) Act
1991

(d)

access, an amount that reflects the cost to the Company of
providing access in the most efficient manner and that allows the
rail authority to meet its service standards specified in the
contract.

In the case where the Company does not nominate as an asset
which it requires to be transferred to it, an asset the predominant
use of which has been for interstate rail freight, but to which it
requires access, access will be granted to the Company pursuant
to a contract, the terms and conditions of which will be agreed
between the company and the Commonwealth or a State, or its
rail authority, as the case may be. Such contract will provide for
the company to pay to the rail authority, in respect of such access,
an amount that reflects the cost to the rail authority of providing
access in the most efficient manner and that allows the Company
to meet its service standards specified in the contract.

Other States—A ccess to and Transfer of Assets and Contracts of Service

5(6) (@)

The other States shall, or shall cause their rail authorities to
transfer ownership of, or for aslong as the Company continues to
conduct national interstate rail freight operations, give leases of, or
grant access to the Company, in relation to any asset, owned or
controlled by the other States or their rail authorities, and used by
their rail authoritiesin connection with interstate rail freight. The
Company, in its Corporate Plan, shall identify that a particular
asset or class of assets is required by it. The other State in
guestion shall have a discretion whether to transfer ownership,
give a lease or grant access to the Company in relation to any
asset required by it. Transfer of ownership, lease or grant of
access shall be given within a reasonable time following the
request by the Company to make the asset available. The
objective is that all transfers of ownership, leases or grants of
access shall be completed before the end of the Transition Period.
The transfers of ownership, leases and the grants of access shall
be on such commercia terms and conditions as are agreed
between the Company and the other State in question.
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(b)

6(1) (a)

Until all the transfers of ownership, leases or grants of access
pursuant to subclause 5(6)(a) are completed, the other States
shall, and shall cause their respective rail authoritiesto, enter into
contracts with the Company for the provision of rail services to
the Company, relating to interstate rail freight. Those contracts
will make provision for the following:

The price for services performed under the contracts shall be
agreed on the basis that:

(i) theinitia contract price, to apply for no longer than for the
period of 12 months after the date of commencement of
operations, will be set having regard to:

(A) the Company being able to meet its costs incurred in
performing the functions, identified in Schedule 2,
assumed by it in whole or in part during the period for
whichtheinitial contract priceapplies(being reasonable
costs); and

(B) therevenue that the rail authority would have received
under the Railways of Australia Agreement, had that
agreement still applied.

and,

(if) thereafter the contract price will be at commercial rates
agreed between the Company and the other State in question
or itsrail authority.

PART VI—FUNDING

The Commonwealth and the States will contribute the following
equity funds to the establishment, capital and operation of the
Company:

(i) the Commonweath—$295.8 million.
(i) the State of New South Wales—$75.6 million.
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(b)

(©)

(d)

6(2) (a)

(iii) the State of Victoria—$35.1 million.
(iv) the State of Western Australia—3$8.0 million.

The Commonwesalth and the States shall, prior to the date of
commencement of operations, make an application to the
Company for the issue of A convertible shares equa to the
amounts set out in subclause 6(1)(a).

The Company shall issue to the Commonwealth and the States
respectively, the A convertible shares referred to in subclause
6(1)(b).

Payments by the Commonwealth and the States respectively of
funds to be contributed pursuant to subclause 6(1)(a), and any
callson the A convertible shares, shall be made from timeto time
in accordance with Schedule 4.

During the Establishment Period, the Commonwealth and the
States will contribute any additional equity funding requirements
of the Company provided for, both as to amounts and times of
payment, in the Corporate Plan according to the following
percentages:

Commonwealth 54.3%
New South Wales 27.7%
Victoria 13.1%
Western Australia 4.9%
(b) The Commonwedth and the States shall, during the

(©

Establishment Period, make application to the Company for the
issue of A convertible shares calculated in accordance with
subclause 6(2)(a).

The Company shall issue to the Commonwealth and the States
respectively, the A convertible shares referred to in subclause
6(2)(b).
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6(3) For the purposes only of determining the numbers of A convertible

6(4)

6(5)

shares to be issued pursuant to subclause 6(7), the value of an interest
in the assets transferred (by way of ownership or long term lease) will
be agreed bilaterally by the Company and the Commonwealth or by
the Company and the relevant State, on the following basis:

(@ for an interest in track or terminal, and major associated assets,
the valuation will be agreed prior to the end of the Establishment
Period and will take into account the condition of the asset at the
time of transfer and the net amount expected to be recovered from
its continued use, assessed as at the end of the Establishment
Period. The cost, adjusted in accordance with subclause 6(5), of
any improvements to such assets funded by the Company prior
to the valuation of such assets, whether by capital upgrade or
maintenance, will be deducted from the value of the asset.

(b) for aninterest in any other asset:

(i) vauation at market value, assessed at the time of transfer, if
an established market exists for that type of asset; or

(i) if no such established market exists, then on an asset
valuation methodology appropriate to the type of asset
involved, assessed at the time of transfer.

In valuing interests in assets transferred (by way of ownership of long
term lease), the valuation methodology adopted will be applied
uniformly to value the interests in assets of the same type transferred
by the Commonwealth, the States and their rail authorities to the
Company.

For the purpose of determining the number of A convertible shares for
issue to the Commonwealth and the States, or the number of ordinary
shares to issue as bonus shares, the monetary value of assets
transferred assessed in accordance with subclauses 6(3) and 6(4), and
moneys contributed in accordance with subclause 6(1), will be
adjusted immediately prior to the end of the Establishment Period (or,
in the case of assets finally valued after the Establishment Period, as
soon as practicabl e after the assets arefinally valued) to constant prices
by indexing those monetary values by the All Groups Consumer Price
Index Number published by the Australian Statistician. The period of



25

National Rail Corporation (Agreement) Act
1991

indexation will commence from the latest published index number
before the date of the transfer of assets or payment of moneys to the
latest published index number before the end of the Establishment
Period.

6(6) The Commonwealth and the States shall, prior to the end of the
Establishment Period, make an application to the Company for the
issue of:

(@ A convertible shares equal to the value, as assessed in accordance
with subclauses 6(3), 6(4) and 6(5), of the assets transferred (by
way of ownership or long term lease) respectively by the
Commonwealth and the States and their rail authorities; and

(b) A convertible or ordinary shares, in accordance with subclause
6(7), equal to the value of the difference between the moneys
contributed by the Commonwealth and the States in accordance
with subclause 6(1) and the adjusted value thereof assessed in
accordance with subclause 6(5).

6(7) The Company shall issue to the Commonwealth and the States
respectively the A convertible or ordinary shares referred to in
subclause 6(6), provided that the shares referred to in subclause
6(6)(b) shall only be issued as bonus shares when there are sufficient
profits or reserves out of which the shares can be so issued and shall
be issued as ordinary shares if, at the time of issue, all the A
convertible shares have been converted into ordinary shares or A
convertible cumulative reference shares. The Commonwealth and the
States shall, before the end of the Establishment Period, pass the
necessary special resolution for the A convertible or ordinary shares,
referred to in subclause 6(6)(b), to be issued as bonus shares in
priority to the rights of any other shareholder.

6(8) If, during, the first three years of the Establishment Period, any of the
other States notifies the Commonwealth, the States and the Company
that it wishes to contribute a minimum of $5 million in cash for shares
in the Company, the Commonwealth and the States shall, as members,
pass a unanimous resolution for the issue of the shares to the other
State and for the issue of additional shares to the Commonwealth and
the States in accordance with the relevant provisions of the Table in
Schedule 3 under the following conditions:
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(@ the Commonwealth, the States and the other State, upon making
an application for shares, shall be each issued with the number of
ordinary and B convertible shares at par value set out in Schedule
3. In addition to the B convertible shares, the other State shall,
upon payment in full of the moneys contributed by it, be issued
with A convertible shares at par value for the remainder of the
moneys contributed by it; and

(b) the other State shall be obliged to contribute such proportion of
the additional equity funding requirements of the Company
pursuant to subclause 6(2)(a), as is determined by the Company
and agreed between the Commonwealth, the States and the other
State prior to the date of the passing of the unanimous resolution
to issue shares pursuant to this subclause. The percentages as then
agreed shall, from the date the other State becomes a shareholder,
be the percentages at which the Commonwealth, the States and
the other State have to contribute to additional equity funding
requirements and will replace the percentages set out in subclause
6(2)(a);

6(9) If, during the last two years of the Establishment Period, any of the
other States notifies the Commonwealth, the States and the Company
that it wishes to purchase shares in the Company, the Commonwealth
and the States, as members, may pass a unanimous resolution for the
Issue of such shares (if any) to the other State, subject to such terms
and conditions, as they determine, and are agreed to by the other State.

6(10)After the Establishment Period, if any of the other States notifies the
Company and all the shareholders of the Company that it wishes to
purchase shares in the Company, the other State shall have theright to
purchase shares in the Company on the same terms and conditions as
shares are offered for sale to third parties.

6(11)The Commonwedth and the States shal, at the end of the
Establishment Period, pass a special resolution to convert all the A
convertible sharesto ordinary or A convertible cumulative preference
shares, or if a thetime all the assets transferred (by way of ownership
or long term lease) by the Commonwealth and the States and their rail
authorities to the Company have not been finally valued, as soon as
practicable after the final vauation is completed.
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PART VII—RESOLUTION OF DISPUTES

Except for a dispute or difference as to any obligation imposed under
Part I11, any dispute or difference whatsoever arising in connection
with this Agreement shall first be the subject of conciliation by a
conciliator agreed between the parties to the dispute or difference,
unless one of the parties to the dispute or difference objects to
conciliation. In the event that the dispute or difference has not been
resolved within twenty-eight (28) days (or such other period as is
agreed to in writing between the parties to the dispute or difference)
after the appointment of a conciliator by the parties to the dispute or
difference, or the parties to the dispute or difference cannot agree to
referring the dispute or difference for conciliation, the dispute or
difference shall be submitted to arbitration in accordance with and
subject to the Arbitration Rules of the United Nations Commission on
International Trade Law in force at the date of first notification of the
dispute or difference. A dispute or difference will include, without
limiting the generality thereof, a dispute or difference asto:

(@) theidentification of any asset within any class of assetsidentified
in the Corporate Plan;

(b) thevalue of the interest in any asset to be transferred or leased or
otherwise made available to the Company;

(c) theterms and conditions of a service contract to be entered into
pursuant to subclauses 5(3) and 5(6);

(d) the schedule of payments to be made by the Commonwealth or a
State pursuant to subclause 5(4)(b);

(e) the schedule of payments which may be made by the Company
pursuant to subclause 5(4)(c); or

(f) the charges and terms and conditions for access to assets pursuant
to subclauses 5(5)(a), (b), (¢) and (d) and subclause 5(6)(a).

PART VIII—VARIATION OF AGREEMENT
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8(1) The provisions of this Agreement, which do not relate to or affect any
of the other States may be varied, as between the Commonwealth and
the States, by an agreement in writing between the Relevant Ministers
of the Commonwealth and States.

8(2) Any provisions of this Agreement, which affect any of the other
States, may be varied as between the Commonwealth, the States and
the other State or other States affected, by an agreement between the
Relevant Ministers of the Commonweadlth, the States and the other
State or States affected.

8(3) A copy of an agreement, or copies of documents which constitute an
agreement under subclause 8(1), shall be tabled in the Commonwealth
and State Parliaments within 15 sitting days from the date on which
the agreement is made and shall, if not disallowed by any Parliament
within 15 sitting days of being so tabled, take effect at the expiration of
15 sitting days of the Parliament in which the agreement or documents
arelast tabled.

8(4) A copy of an agreement, or copies of documents which constitute an
agreement under subclause 8(2), shall be tabled in the Commonwealth
and the State Parliaments and the Parliament of the other State or
States within 15 days from the date on which the agreement is made
and shall, if not disallowed by any Parliament within 15 sitting days of
being so tabled, take effect at the expiration of 15 sitting days of the
Parliament in which the agreement or documents are last tabled.

PART IX—MISCELLANEOUS

9(1) The Relevant Ministers may, from time to time, do al things, or enter
into agreements or arrangements for giving effect to the provisions of
this Agreement.

9(2) During the Establishment Period, the Commonwealth and the States,
as members of the Company, shal not mortgage or otherwise
encumber their shares.

9(3) The obligations of a party hereunder, or in any agreement
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contemplated by this Agreement shall not be subject to that party
holding or continuing to hold shares in the Company.

PART X—WINDING UP OF A COMPANY

10. If the Company is wound up within eight years of the date of
commencement of operations, the Commonwealth, the States and the
other Stateswill, to the extent permitted by law, have thefirst option to
acquire by distribution or purchase, assets of the Company which they
or their rail authorities have respectively transferred to the Company.

IN WITNESS WHEREOF this Agreement has been executed on behalf of
the parties respectively as at the day and year above written.

SIGNED BY THE HONOURABLE )

ROBERT JAMESLEE HAWKE, )

Prime Minister of the Commonwealth ) Bob Hawke
)

of Australia, in the presence of:
Roger Bedle

SIGNED BY THE HONOURABLE )
NICHOLAS FRANK GREINER, )
Premier of the State of New South Wales ) Nick Greiner
in the presence of : )

Roger Bedle

SIGNED BY THE HONOURABLE )
JOAN ELIZABETH KIRNER, )
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Premier of the State of Victorig, in the
presence of

Roger Bedle

SIGNED BY THE HONOURABLE
WAYNE GOSS, Premier of the
State of Queendand, in the presence of:

Roger Bedle

SIGNED BY THE HONOURABLE
CARMEN LAWRENCE, Premier
of the State of Western Australia, in the
presence of

Roger Bedle

N N N N

Joan E. Kirner

Wayne Goss

Carmen Lawrence
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Date to which amendments incor por ated

This is the day mentioned in section 5(c) of the Reprints Act 1992. Accordingly, this
reprint includes all amendments that commenced operation before 1 October 1992.
Future amendments of the National Rail Corporation (Agreement) Act 1991 may be
made in accordance with this reprint because of section 49 of the Reprints Act 1992.

3

List of legidation

National Rail Corporation (Agreement) Act 1991 No. 86

date of assent 9 December 1991
commenced 21 December 1991 (1991 SL No. 199)

as amended by—

Statute Law (Miscellaneous Provisions) Act 1992 No. 36 s2 Sch 2

date of assent 2 July 1992
commenced on date of assent
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4 List of annotations

Key to abbreviationsin list of annotations

RA = Reprints Act 1992
amd = amended

ins = inserted

om = omitted

renum = renumbered

sub = substituted

Pt hdg = Part heading

Div hdg = Division heading
Sdiv hdg = Subdivision heading
hdg prec = heading preceding
prov hdg = provision heading
cl = clause

pres = present

orig = original

Provisions not included in reprint, or amended by
amendments not included in reprint, are underlined

Definitions

s3 def “Agreement” amd 1992 No. 36 s2 Sch 2
Repeals

s13 om (see s40 RA)

REPEALED ACTS
Sch 2 om (see s40 RA)

U state of Queensland 1998



