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Water and Other Legislation Amendment
Bill 2010

Explanatory Notes

General Outline

Policy Objectives

The objectives of the Bill areto:

amend the Energy Ombudsman Act 2006 (Energy Ombudsman Act) to
expand the existing Energy Ombudsman Queensland’srole, from

1 January 2011, to include water and wastewater disputes of small
customers in South East Queensland (SEQ), in line with the
commencement of the Customer Water and Wastewater Code
(Customer Code);

amend the South East Queensland Water (Distribution and Retail
Restructuring) Act 2009 (D-R Act) to provide for:

— additional customer protection provisions and offences;

— greater transparency of Distributor-retailer operations including
publishing of participation agreements and prices and charges
and that customer accounts clearly identify when a meter read is
estimated; and

— amendments which largely continue previously held exemptions
from the payment of fixed access charges for water and
wastewater services under the Local Government Act 2009
(LGA) and associated regulations,

make additional amendments to the D-R Act and Water Act 2000
(Water Act) to ensure the Distributor-retailers have all the necessary
powers to effectively perform their functions;

amend the Land Valuation Act 2010 to clarify the methodology for
valuing mining, geothermal, GHG and petroleum |leases,
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» amend the Queensland Competition Authority Act 1997 to declare
the three SEQ Distributor-retailers for the purposes of the
deterministic regulatory framework under Part 5A enabling the
Queensland Competiton Authority (QCA) to make enforceable water
pricing determinations,

*  update and enhance the existing processes under Part 5A of the
QCA Act, specificaly indicating the need to moderate the impact of
price increases on customers by implementing price paths, where

appropriate;

« amend the Queensland Institute of Medical Research Act 1945 (the
QIMR Act) to help the Queensland Institute of Medical Research (the
QIMR) operate more effectively and efficiently;

e introduce regulatory frameworks to improve the management of
impacts arising from the extraction of underground water from
petroleum activities, including coal seam gas (CSG) activities:

— in relaion to impacts on underground water resources, by
amending the Petroleum Act 1923 and Petroleum and Gas
(Production and Safety) Act 2004 (Petroleum Acts) to relocate the
existing ‘make good’ regulatory framework into the Water Act
2000 (Water Act). Significantly the new Water Act framework is
strengthened to protect landholders’ existing and new water
supply bores and to also protect natural springs from
underground water extraction impacts by petroleum tenure
holders,

— to amend the: Water Qupply (Safety and Reliability) Act 2008
(Water Supply Act) to provide a regulatory framework to regulate
coal seam gas water impacting on drinking water supplies of a
drinking water service provider (“coal seam gas recycled water”)
and to protect public hedth; and

« amend the Wild Rivers Act 2005 (Wild Rivers Act) and related
legislation primarily for the purpose of extending wild river protection
to the Lake Eyre Basin rivers and make a number of operational
amendments.
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Reason for the Policy Objectives

South East Queendand Water Reform related amendments to the
Energy Ombudsman Act 2006, South-East Queensland Water
(Distribution and Retail Restructuring) Act 2009 and Water Act 2000

Stage Two of the SEQ water reform program, which commenced in July
2010, involved the separation of the distribution and retail functions for
water and wastewater from the 10 SEQ local governments (Councils) and
the establishment of three separate vertically integrated distribution-retail
businesses (Distributor-retailers) under the D-R Act.

There are a number of existing customer protection provisions in the D-R
Act which impose requirements on a Distributor-retailer. A key element of
these customer protection provisions is the making of a Customer Water
and Wastewater Code. The Customer Code will be developed in late 2010,
targeted towards small customers (residential and small business
customers) and will only apply within SEQ. The Code will provide a
stand-alone simple English guide to customers about the obligations of
their Distributor-retailers in supplying water and/or wastewater services to
them, and their corresponding obligations.

In addition to the existing customer protection provisions in the D-R Act,
proposed amendments to the D-R Act and Energy Ombudsman Act will
provide further customer protection provisions.

Further amendments to the D-R Act are also required resulting from
section 93(3) of the Local Government Act 2009. This section exempts
certain land from being subject to the payment of rates. Prior to the
commencement of the Distributor-retailers rates included utility charges
(water and sewerage). The establishment of the SEQ Distributor-retailers
and separation of water and wastewater charges from a rates notice has
resulted in the existing exemptions not being applied. Amendments to the
D-R Act are required to reinstate the bulk of the existing exemption
provisions.

Some of the provisions of the D-R Act and Water Act aso require
clarification and some additional provisions are required to ensure that the
Distributor-retailers can perform their functions effectively.

Queensdand Competition Authority Act 1997

Part 5A (Pricing and Supply of Water) of the QCA Act contains a water
pricing deterministic regime that may apply to water supply activities that
have been declared as a ‘monopoly water supply activity’. However,
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declaration under part 5A is only applicable to privately owned water
suppliers.

Regardless of the services provided by the DRs clearly meeting the criteria
of a monopoly water supply activity, they are ineligible to be declared
under part 5A and are automatically excluded from the part 5A price
deterministic regime.

As such, the main purpose of the Bill isto amend part 5A to accommodate
the declaration of the monopoly water and wastewater services provided by
the DRs so that they are subject to the Authority’s water pricing
determination process. Importantly, the Bill specifies the new water
pricing determinations will be set on an ongoing basis for specific water
pricing periods, the first of which will commence from 1 July 2013.

Another key reason for the Bill is to add to the matters the Authority must
consider when making their water pricing determinations. For the first
time in the QCA Act, the Authority will be required to explicitly consider
the implementation of a price pah when making a water pricing
determination to moderate the impact of price increases on customers. The
Authority will also be required to have regard to the legitimate business
interests of the water supplier carrying on the monopoly water supply
activity.

Also, given that it is over 10 years since the introduction of part 5A and on
the basis of significant water reforms that have occurred during this time,
the Bill streamlines the price determination process the Authority must
undertake and removes the now redundant negotiate/arbitrate framework
for water supply agreements established under part 5A, divisions 3-5.

Queendand I nstitute of Medical Research Act 1945

The QIMR Council and the QIMR Trust are statutory bodies established
under the QIMR Act. The QIMR Council has the governance role for the
QIMR while the QIMR Trust has the function of raising and investing
funds for the QIMR’s research activities. The division of responsibilities
between the Council and the Trust hinders the strategic management of the
QIMR and the separation of functions does not provide for the clear and
unified direction of the QIMR. Having dual statutory bodies also creates
duplication of resources for the QIMR as the Council and the Trust both
require separate administrative support and have separate reporting
requirements.

Page 4



Water and Other Legislation Amendment Bill 2010

Land Valuation Act 2010

The Valuation of Land Act 2010 (VOLA) was repealed in September 2010
when the Land Valuation Act 2010 (LVA) received assent. The new Act
was developed in full consultation with industry stakeholders.

During the development of the Act, severa meetings were held with the
Queensland Resources Council regarding the valuation of mining,
geothermal, GHG and petroleum leases. Based on the recommendations of
the PricewaterhouseCoopers Report, it was endorsed that the methodol ogy
under the VOLA should be retained in the new legidation, with
amendments to simplify the process.

Sections 24 and 26 of the VOLA contained two alternative methods of
valuing mining, petroleum and CHG leases. The statutory valuation was
based either on the unimproved value of the surface area of the land or on a
formula which was a multiple of the annual |ease rent, the lesser of the two
amounts was the statutory value.

At the time of drafting the LVA it was thought that the formula was
generaly used and that it would simplify the Act to remove the alternative
without making a difference to the statutory valuation of these particular
leases. It was also considered that the process would be administratively
streamlined.

However, since 1 October 2010, the date of valuation for valuations to be
issued in 2011, more detailed analysis of the application of the new
sections 30 and 31 in the LVA has been undertaken. In many cases, due to
the removal of the alternative unimproved valuation of the surface area, the
value of these leases has significantly increased, a result that has had
unintended consequences and was not the Government’s intent in
implementing valuation reform.

Water Act 2000 and Petroleum Acts

In 2009, the Queendand Government released the Blueprint for
Queendand’s LNG Industry (LNG Blueprint) outlining the framework for
facilitating the development of the Liquid Natural Gas (LNG) industry in
Queendland. The management of this new emerging industry includes the
management of impacts on water supply bores and natural spring
ecosystems from the extraction of underground water associated with the
production of petroleum and gas. Much of the area currently under
development for CSG lies within the Great Artesian Basin. The aquifers of
the Basin are an important underground water supply for Queensland
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providing vital water to overlying regions for stock and domestic, urban,
industrial and agricultural use, often in areas where there is no alternate
water supply source. The Great Artesian Basin supports numerous springs
and natural ecosystems which host a diverse range of unique flora and
fauna. Aswell as its environmental importance, there are areas of spiritua
and cultural significance to indigenous people.

The LNG Blueprint contains the following policy statements about
managing the potential impact of CSG developments on underground
water:

Simplify the process for setting trigger thresholds for obligations to
make good impacts on water supply bores.

* Expand the application of make good requirements, to include
impacts on bores built after a petroleum tenure holder has been
granted tenure rights, and to mitigate the impacts on natural spring
ecosystems.

* Expand the application of make good requirements to include
cumulative impacts.

 Develop aregiona groundwater monitoring regime, to be funded via
an industry levy on CSG producers and oversighted by an independent
monitoring body.

The amendments to the Petroleum Acts and the Water Act will implement
these Government’s commitments to manage impacts arisng from the
extraction of underground water associated with al petroleum activities,
including CSG activities, on water supply bores and natural spring
ecosystems.

Water Supply (Safety and Reliability) Act 2008

The key driver for the amendments to the Water Supply (Safety and
Reliability) Act 2008 is to put in place new regulatory arrangements for
CSG water impacting on the drinking water supplies of a drinking water
service provider, primarily for the protection of public health by regulating
this coal seam gas recycled water under the existing recycled water
regulatory framework in the Act.

A liquefied natural gasindustry based on coal seam gasisrapidly emerging
in Queendand, with numerous proponents seeking to establish projects.
With this expansion comes the need to appropriately manage the associated
water that accompanies extraction of the gas. It is the responsibility of coal
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seam gas producers to dispose of this water in an environmentaly
acceptable manner.

Options for disposal of coal seam gas recycled water currently include
release into awater source (including to awatercourse, lake, dams, weirs or
aquifers) or by directly supplying treated coal seam gas recycled water to a
town as a source for drinking water supply.

The amendments to the recycled water regulatory framework are necessary
to ensure there is appropriate management of coal seam gas recycled water,
further reinforcing the Government’s commitment to ensuring the safety of
water supply needs and will provide certainty to coal seam gas recycled
water providers on their regulatory requirements.

Wild Rivers Act 2005 and related legidation

Currently the purpose of the Wild Rivers Act is to preserve the natural
values of riversthat have all, or aimost all, of their natural values intact.

Amendments to the Wild Rivers Act (including to the purpose of the Act)
are necessary to provide for the preservation of the existing natural values
of the Lake Eyre Basin river systems. Although these river systems have a
lower level of natural values intact compared to the river systems of the
Gulf and the Cape, they do retain internationally acknowledged unique
geographical and environmental values.

A significant feature of the Lake Eyre Basin rivers is the widely dispersed
and braided channel systems. Although extending laterally for tens of
kilometres, given the interconnectivity of these braided channels during
flood times, they can be described as a single watercourse. Amendments to
the Wild Rivers Act will establish a new management area for these
braided channel systems to enable the regulatory framework to recognise
their unique characteristics — the Special Floodplain Management Area
(SFMA). The SFMA includes prohibitions only of intensive impacting
activities, such as irrigated agriculture, animal husbandry and surface
mining that will impact on natural floodplain flows. The declaration of a
SFMA will not impact on current native vegetation management practices.

Amendments to the Vegetation Management Act 1999 (Vegetation
Management Act) will ensure that an existing category X and category C
property map of assessable vegetation (PMAV) will not be affected by the
declaration of awild river area. Additional amendments to the Vegetation
Management Act will ensure a landholder can apply for a category X
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PMAV over an area mapped as non remnant regional ecosystem after the
area has been included in awild river declaration.

Other amendments related to the Wild Rivers Act include operational
changes to meet operationa efficiencies, including meeting the unique
requirements of the Lake Eyre Basin.

How the Policy Objectives will be achieved

South East Queendand Water Reform related amendments to the
Energy Ombudsman Act 2006, South-East Queensland Water
(Distribution and Retail Restructuring) Act 2009 and Water Act 2000

The proposed amendmentsto the D-R Act and the Energy Ombudsman Act
together provide key additional customer protection provisions enabling a
customer to:

e be informed about the Distributor-retailer's governance and
accountability arrangements in respect of its participant councils;

*  benotified of water and wastewater prices and charges and the reasons
for any increases,

*  be better informed about the contents of their customer bill (for
example, identifying when it has been based upon an estimated meter
read); and

*  have access to dispute resolution processes provided by the proposed
Energy and Water Ombudsman Queensland (EWOQ) in accordance
with a Customer Water and Wastewater Code from 1 January 2011.

The existing Energy Ombudsman Queensland’s role will be expanded to
include water and wastewater disputes to small customers (residential and
small business customers) in SEQ. The Distributor-retailers will contribute
to the funding of the operations of the expanded EWOQ.

A Customer Water and Wastewater Code will set the disputes which are
able to be investigated by the EWOQ. This will be made by the Minister
and be operational together with the EWOQ's dispute resolution function
by January 2011.

The EWOQ can investigate, negotiate and conciliate. However, ultimately,
the EWOQ may decide to make afinal order against the Distributor-retailer
to resolve a complaint. This order can be lodged in the Magistrates Court
and can be enforced in the event the Distributor-retailer does not comply
with the order.
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The new customer protection provisions in the Bill are complemented by
two key provisions:

» arequirement for the Distributor-retailers to report to the Queensland
Water Commission (QWC) on complaints; and

 a general power given to the QWC to seek information from a
Distributor-retailer where necessary for the QWC to perform its
functions under the D-R Act.

The Bill aso provides for amendments to continue previously held
exemptions from the payment of fixed access charges for water and
wastewater services under the Local Government Act 2009 and associated
regulations. The exemptions will no longer apply once the premises
actually are connected and receiving water and wastewater services. The
provision also provides for refunds where a payment has been made in
respect of an account received for these premises after 1 July 2010.

Additiona amendments to the D-R Act will ensure Distributor-retailers can
perform their functions effectively. These amendments will:

*  enableinfrastructure charges that are owed to the Distributor-retailers,
so far asthey relate to premises, to be a charge on the premises;

* make clearer that the requirements for distributor-retailers' customer
accounts to include a comparison with the consumption of other
customers only applies to accounts for residential customers and not
accounts issued to non-residential customers,

e enable authorised persons employed by the Distributor-retailers to
require a person to provide their name and address where they are
found in circumstances that give rise to a reasonable suspicion they
are committing an offence;

» provide for the chief executives of the Distributor-retailers to be the
principal officer for the purposes of the Evidence Act 1977, the
Information Privacy Act 2009, and the Right to Information Act 200;

» clarify the chief executive's performance of his or her responsibilities
is subject to the board’s direction; and

»  provide that SEQ local governments cease to be grid customers now
that they have ceased to be service providers.

Additional amendmentsto the Water Act will ensure Distributor-retailers can
perform their functions effectively. These amendments will:
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* reinstate a maximum penaty of 500 penaty units into the
requirement for arelevant customer to comply with anotice to prepare
awater efficiency management plan;

»  correct an erroneous reference to an authorised person appointed by
the Queensdand Water Commission so that it now refers to an
authorised officer; and

 make a consequential amendment removing reference to the SEQ
local governments as grid customers as they are no longer water and
wastewater service providersin SEQ.

Queendand Competition Authority Act 1997

Under the provisions of the Bill, the water and wastewater services
provided by each of the DRs will be legidlatively declared as monopoly
water supply activities under part 5A of the QCA Act. Once declared, the
Authority can commence the comprehensive regulatory process in order to
have a price determination for each of the three DRs in place by 1 July
2013. As declared monopoly water supply activities, the Authority will
have the continuing jurisdiction to make ongoing price determinations for
the DRsfor subsequent water pricing periods.

Most importantly, for the first time in the QCA Act, when a water pricing
determination has the effect of increasing customer prices higher than the
rate of inflation, the Authority will be compelled to consider the need to
implement a price path (smoothing price increases over time) to moderate
the impact of price increases on customers. |If the Authority decides not to
implement a price path, it must give its reasons for doing so. A summary
of other objectives that have been achieved include:

e updating and enhancing the price determination process. Generaly,
the amendments remove the role of the Ministers in the process and
provide the Authority with flexibility in making price determinations,
including by determining the length and timing of the regulatory
periods and the approach taken to regulate pricing practices (e.g. price
cap or revenue cap regulation);

» clarifying that the Authority may take along term view of the matters
it must consider when making a water pricing determination (i.e. the
impact of decisions can extend over subsequent pricing periods rather
than just the existing pricing period);
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e introducing a process for the Ministers to make codes establishing
rules for the making of water pricing determinations for monopoly
water supply activities;

e establishing a process, when there is a materia change of
circumstances, for a water supplier to seek an amendment of a water
pricing determination;

* other consequential amendments, most notably the removal of the
negotiate/arbitrate framework established under part 5A, divisons
3-5. These divisions are no longer relevant on the basis of minimal
usage to date and in the context of the significant water reforms and
the establishment of the SEQ Water Grid.

Queendand | nstitute of Medical Research Act 1945

The Bill amends the QIMR Act to provide for the abolition of the QIMR
Trust and for the QIMR Council to assume responsibility for the QIMR
Trust’s functions. The Bill provides for the QIMR Trust's assets and
liabilities to vest in the QIMR Council and makes provision other
necessary transitional matters arising from the abolition of the Trust.

The Bill aso amends the QIMR Act to provide for a new membership
structure for the QIMR Council that give greater flexibility in appointment
of its members. Under the Bill, the new Council isto consist of between 7
and 11 members appointed by the Governor in Council. The Bill specifies
the key areas of expertise that the Minister for Health may have regard to in
recommending a person for appointment as a member of the Council.

Transitional provisionsin the Bill continue the existing appointment of the
current QIMR Council chairperson but provide that the other members of
the current Council will cease to hold office once the amendments
commence.

The amendments are an interim measure to help the QIMR to operate more
efficiently and effectively until the QIMR’s long-term governance
arrangements are examined in 2012.

Land Valuation Act 2010

The policy objectives are achieved by amending the LVA to reinstate the
provisions of the VOLA in the LVA to ensure that thereis no change to way
in which mining, geothermal, GHG and petroleum leases are valued. They
will continue to be valued using the same methodol ogy that was used under
the VOLA.
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Water Act 2000 and Petroleum Acts

The policy objectives are achieved by amending the Petroleum Acts and
Water Act to implement the Government’s commitments to manage impacts
arising from the extraction of underground water associated with al
petroleum activities, including CSG activities, on water supply bores and
natural spring ecosystems. Under the Water Act, the Bill puts in place a
strong underground water management regime to manage these impacts on
water supply bores and natural spring ecosystems. An adaptive management
framework underpins the new regulatory regime to alow progressive
improvement in the understanding of impacts and also to support timely
implementation of make good arrangements for water supply bores and
mitigation measures to protect springs. Significantly the Bill is aimed at
managing the cumulative impacts from the extraction of underground water
by petroleum activities, including coa seam gas. This new strengthened
regulatory regime replaces the current framework under the Petroleum Acts.

The policy objectives are achieved by amending the Water Act and
Petroleum Actsto:

*  Provide for the chief executive to declare a cumulative management
area which is an area that may be affected by the exercise of
underground water rights by two or more petroleum tenure holders.

*  Expand the function of the Queensland Water Commission to oversee
the management of cumulative underground water impacts in a
declared cumulative management area to include overseeing the
underground water monitoring, regional underground water modelling
and reporting of cumulative underground water impacts.

*  Provide for the Commission to levy petroleum tenure holders in
carrying out the performance of its functions for underground water
management.

 Define the scope of water supply bores that are subject to the
underground water management framework.

»  Define when an existing and new water supply bore has an impaired
capacity for which a make good obligation will apply.

*  Provide for a process for the preparation of an underground water
impact report, every three years or earlier if required, which includes a
comprehensive water monitoring program, a projection of future
likely water level impacts using progressively updated underground
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water flow models and a spring mitigation management strategy, for
approval by the chief executive.

* Require the carrying out of baseline bore assessments by a petroleum
tenure holder.

*  Establish the framework for the make good obligation of a petroleum
tenure holder, including a requirement for petroleum tenure holders to
undertake bore assessments of water supply bores and the entering
into of make good agreements with bore owners.

* Provide a dispute resolution process to facilitate the remedy of
disputes about make good obligations.

* Provide for the chief executive to exercise emergency directions
powers to address impaired supply of water supply bores

* Provide transitional arrangements for existing petroleum tenure
holders

* Create offences for failing to comply with underground water
obligations.

Water Supply (Safety and Reliability) Act 2008

The policy objectives are to be achieved by expanding the recycled water
regulatory framework to include coal seam gas water that impacts on the
drinking water supplies of a drinking water service provider. Recycled
water providers that supply coal seam gas recycled water will be required
to have an approved recycled water management plan except if they have
no materia impact on the drinking water supplies of a drinking water
service provider. The amendments will be supported by the public health
water quality standards for coal seam gas recycled water developed by
Queendand Health. Public water quality standards will be included in the
Public Health Regulation 2005.

Amendments to the Act are necessary to:-

*  Require an interim recycled water management plan prior to supply of
coad seam gas recycled water and then a full recycled water
management plan within twelve months of commencing supply.

* Include additional requirements for recycled water management plans
to ensure that the specific risk profile for coal seam gas recycled water
is covered and that the water is consistently at a quality that protects
public health.
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*  Ensure that a separately approved validation program will not be
required, prior to the approval of a recycled water management plan,
rather thiswill be part of the recycled water management plan.

*  Ensurethereis an approved drinking water quality management plan,
prior to supply, where there is direct augmentation of the drinking
water supplies of adrinking water service provider with coal seam gas
recycled water; aswell as afull recycled water management plan.

« Make coa seam gas recycled water schemes critical recycled water
schemes and consequently where there are multiple entities, the
scheme will have a single risk management plan with individual
entities having sub-plans.

*  Explicitly require incident and emergency response plans which
include preventative and corrective actions and protocols for
communications between entities including the relevant drinking
water service provider.

*  Ensure public reporting of water quality for recycled water:- supplied
under a coal seam gas recycled water scheme; supplied to augment a
supply of drinking water; or supplied to premises by way of a
reticulation system used only to provide recycled water for outdoor
use or use in flushing toilets or in washing machines.

*  Provide an ahility for the regulator to impose post supply obligation
conditions on a recycled water management plan to manage the
specific risks associated with release of coal seam gas recycled water
into aquifers.

*  Provide for exclusions from the operation of chapter 3 of the Act and
the requirement to have a recycled water management plan where
there is no material impact on the drinking water supplies of a
drinking water service provider; as well as providing for exclusion
decision conditions.

*  Provide an ability for the regulator to revoke an exclusion decision if
the supply is likely to have a material impact on the drinking water
supplies of adrinking water service provider.

 Provide transitiona arrangements for existing environmental
authorities which are disposing of coal seam gas water which may
impact on the drinking water supplies of a drinking water service
provider.
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Require existing schemes to monitor water quality and report to the
regulator, until an appropriate approval isin place.

Expand the regulatory guideline making power to include public
reporting and exclusion decisions.

Create offences for failing to comply with a post supply obligation;
the conditions of an exclusion decision; a regulator’s notice requiring
monitoring and reporting; and public reporting requirements.

Make minor miscellaneous changes; including to compliance and
enforcement powers; to provide access for monitoring and to comply
with post supply obligations; to audit and review requirements for
coal seam gas recycled water management plans as well as inserting
new definitions.

Wild Rivers Act 2005 and related legislation

The policy objectives are to be achieved by amending the Wild Rivers Act
and related legislation to:

Provide for the extension of wild river protection to the Lake Eyre
Basinrivers.

Include a new Specia Floodplain Management Area (SFMA) for a
wild river areain the Lake Eyre Basin.

Provide for the recognition of SFMAs under related legislation to give
effect to adeclaration of aLake Eyre Basin wild river area.

Make other necessary amendments for operational efficiency.

For the Vegetation Management Act:

Provide for an existing category X and category C PMAV to not be
affected by awild river declaration.

Provide that a landholder may apply for a category X PMAV in awild
river area.

Alternatives to the Bill

There are no other viable alternatives that would achieve the policy
objectives other than the proposed Bill.
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Estimated administrative cost to the Government for
implementation

South East Queendand Water Reform related amendments to the
Energy Ombudsman Act 2006, South-East Queensland Water
(Distribution and Retail Restructuring) Act 2009 and Water Act 2000

Through the 2010-11 budget process, the Government approved funding
from consolidated funding for establishment costs of the proposed EWOQ
Scheme. The three SEQ Distributor-retailers will fund the ongoing
operations of the expanded EWOQ Scheme. The funding arrangements
will be similar to those imposed on the energy utilities and would include
annual participation fees, user pays fees, supplementary and penalty fees as

appropriate.

Therewill be no new or additional costs to the Government due to the SEQ
water reform related amendments to the South-East Queensland Water
(Distribution and Retail Restructuring) Act 2009 and the Water Act 2000.

Queensdand Competition Authority Act 1997

It is not expected that the amendments to the QCA Act will impose costs
for Government as the DRESs are already subject to regulatory processes
performed under the State's prices oversight regime under Part 3 of the
QCA Act.

Queendand I nstitute of Medical Research Act 1945
Nil.

Land Valuation Act 2010

Nil

Water Act 2000 and Petroleum Acts

Through the 2010-11 budget process, the Government approved funding
from consolidated funding for establishment costs of the proposed new
expanded functionos of the Queensland Water Commission. This expanded
role of the Queendand Water Commission to oversee the management of
regiona cumulative groundwater impacts and provide independent advice to
the chief executive under the Water Act will be funded through charges on
holders of petroleum tenures. In addition, the implementation of the increased
regulatory requirements on the part of the Department of Environment and
Resource Management will be met from existing departmenta budgets.
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Wild Rivers Act 2005 and related legidation

The implementation involved in declaring rivers of the Lake Eyre Basin to
be awild river areawill be met from existing departmental budgets.

Water Supply (Safety and Reliability) Act 2008

The implementation of the increased regulatory requirements will be
absorbed within existing departmental budgets.

Consistency with Fundamental Legislative Principles

The Bill is generaly consistent with fundamental legidative principles
(FLP). Potential breaches of fundamental legidative principles are
addressed below.

Energy Ombudsman Act 2006
Salf incrimination

There is an FLP issue for subsection 4 of Section 29 of the Energy
Ombudsman Act concerning the exclusion of privilege against
self-incrimination.

However, privilege only applies at common law to individuas. As the
Distributor-retailers are statutory bodies (i.e. not individual persons), this
provision would not apply. In addition, subsection 5 of Section 29 protects
the confidential documents and private information.

Thisisan existing feature of the EOQ scheme for energy providersanditis
considered that the Distributor-retailers be placed on the same footing.

Appeal/review rights

Thereis an FLP issue for Section 41 of the Energy Ombudsman Act with
the absence of appeal or review right on the merits of an order made by the
EWOQ (provided that the non-entity party, i.e. the small customer, accepts
the order). This means that the Distributor-retailer may not apply for
review of, or appeal againgt, the order other than under the Judicial Review
Act 1991.

The purpose of this provision is to avoid legal actions for minor disputes
and in doing so, protecting small customers. Thisis an existing feature of
the EOQ scheme for energy providers and it is considered that water
providers should be placed on the same footing.
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Thereis aso an FLP issue with Section 69 (Working out user-pays levy for
guarter) with the absence of appea or review right on the merits of the
forecasted user pays fees (including the initial ‘deemed user pays fees') or
the adjustment (reconciliation) of them.

The Advisory Council (which include industry and consumer
representatives) have, input into the budget guidelines and may make
recommendations on the EWOQ operational budget.

The initial deemed user pays fees are necessary as the distributor-retailers
have no ‘use’ history on which to base an estimate of the likely costs in
using the scheme. Underpayments and overpayments to the scheme's
operational costs are reconciled twice ayear.

Thisisan existing feature of the EOQ scheme for energy providersandit is
considered that water providers should be placed on the same footing.

Taxation by regulation

Thereis an FLP issue with Section 70 of the Energy Ombudsman Act asto
whether it is appropriate for atax to be imposed by subordinate legislation
(as opposed to primary legislation).

A regulation is the only viable legislative method for the EWOQ to seek
quick, additional funding for unforeseen expenditure. Typical examples of
unforeseen circumstances include hiring additional call centre staff to deal
with unforseen rises in complaint numbers which typically occurs when
government policies around utilities change. The EWOQ is an independent
industry funded body who is aso a statutory body under the Satutory
Bodies Financial Administration Act 1982. As such is its only source of
funds is from industry and it is unable to access additional funds to meet
immediately meet cash-flow problems as those entities are not ordinarily
permitted access to overdraft facilities or consolidated revenue to cover
immediate shortfalls. Without immediate access to this funding, the
EWOQ's office would be at risk of failing to be able to address customer’s
needs. It would take too long to impose these further levies via primary
legislation.

This is also an existing feature of the EOQ scheme for energy providers
and it is considered that water providers should be placed on the same
footing.

Rights and liberties of individuals/natural justice

There is an FLP issue with Section 96 of the Energy Ombudsman Act
arising out of the termination of the appointments of all of the advisory
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council, cutting short the term of the appointments. This has not been done
due to any performance issues with the council, but instead is being done to
facilitate a re-organisation of the makeup of the council so as to allow for
water representation and to reflect the new ‘water-inclusive’ functions of
the council.

It is necessary to keep the Advisory Council to a manageable size, having
regard to the ‘equal industry/ consumer representation’. The Minister will
make the new appointments, and it is anticipated (subject to members
nominating themselves again) that many existing members will be
reappointed. The main difference will be the inclusion of a water
representative and only onefirst tier energy retailer reprehensive.

It is considered that adequate provision has been made for first tier
electricity retailers who, like the water entity representative, will have
shorter terms to achieve a rotational effect, giving the desired
representation over time.

Indicative data from interstate ombudsman schemes suggest water
complaints comprise around four to six per cent of the cases referred to
those schemes. On that basis, a mix of four energy industry members
(representing electricity and gas distribution and retail entities) and one
SEQ Distributor-retailer (representing the three water Distributor-retailer
entities’ industry) is considered appropriate.

South-East Queensland Water (Distribution and Retail Restructuring)
Act 2009

Does not adversely affect rights and liberties, or impose obligations,
retrospectively

An infrastructure charge levied by a distributor retailer relates to
“premises’ and, consequently, it is appropriate to provide for its recovery
in section 53AS of the D-R Act. This brings infrastructure charges levied
by, or transferred to, the distributor retailers, which are overdue, within the
same regime as overdue charges for water and wastewater services and
costs of giving access to registered services.

The effect of the amended provision is that the owner of the land for the
time being will be liable to pay the overdue infrastructure charge. The
overdue infrastructure charge, but not interest on the amount, will become a
charge on the premises. The charge on premises will be CPI indexed.
Infrastructure charges levied by local governments are recoverable as arate
which means that overdue charges are a charge on premises. The
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amendment puts an infrastructure charge levied by a distributor retailer in
the same position in that regard.

It is proposed to make this provision retrospective to 1 July 2010 as the
Distributor-retail ers became operationa on 1 July 2010.

From 1 July 2010, the Distributor-retailers became parties to infrastructure
agreements entered into by the SEQ local governments and transferred to
the Distributor-retailers or by reason of legislative provisions allowing the
statutory novation of infrastructure agreements providing for water
infrastructure in the distributor-retailer’s geographic area. Furthermore,
from 1 July 2010 section 755K of the Sustainable Planning Act 2009
enabled the Distributor-retailers to levy a charge for supplying trunk
infrastructure for water and wastewater service and to give infrastructure
charges notices. Accordingly it is appropriate that they be able to recover
overdue infrastructure charges owing to them, by way of a charge on the
premises, as at and following, 1 July 2010.

The proposed amendments to the D-R and the Water Act 2000 also provide
for the SEQ local governments to cease to be grid customers under the
market rules on and from 1 July 2010 asthey ceased to be water and waster
water service providers as at that date. The amendments in this regard are
therefore merely consequential.

Henry-VI1I clauses

There is an FLP issue as to whether the Customer Water and Wastewater
Code (the Code) expressly or impliedly amends the customer service
provisionsin Part 4 of the D-R Act.

Office of Parliamentary Council have indicated that the Code is unlikely to
raise aHenry VIII issues, provided that it does not:

(i) purport to regulate entities other than customers as defined in the D-R
Act (i.e. it is intended that the Code be targeted toward small
customers who are subsets of classes of ‘customers’, but the code
cannot include people who are not ‘ customers’ at all as defined by the
Act);

(ii) go beyond the water and wastewater services as defined in the D-R
Act (i.e. the code can limit its own application to a narrower range of
services, but can't extend to commercial services that aren't water
services or wastewater services as defined in the D-R Act); and
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(iii) contain any provisions which are inconsistent with the genera
customer protection provisions in Part 4 (which are applicable to all
customers, not just small customers).

The ability for the customer code to limit its application to certain classes
of customer or service is recognised by s94(2) of the D-R Act. As
indicated by the provisions of the bill this consistent with in s24 (* Satutory
instrument may be of general or limited application’) and s25 (‘ Satutory
instrument may make different provision for different categories’). The
provison also recognises that the code may impose requirements
additional to those in Part 4.

Proportion and relevance

There is an FLP issue as to whether the general penalty of 1665 penalty
units for breach of the ‘ Other customer service provisions' in Part 4 of the
D-R Act is proportionate and relevant given the preference for general
penalty provisions to be avoided.

While there is a general maximum penalty in Part 4, this is considered
appropriate for all of the customer protection offences. In most cases, if the
QWC needed to take action under these provisions, thiswould be because a
distributor-retailers' contravention of relevant standards had occurred on a
more systemic basis (i.e. in relation to many customers, not just an
individual disputes which could be dealt with by the EWOQ). It is dso
noted that this provision replicates the existing provision in sSQ9AF (which
applied to the interim customer service provisions).

Exposure to multiple processes

Thereis an FLP issue around subjecting a person to more than one court or
tribunal process arising out of a single act or omission without sufficient
justification.

Section 99AF(2) provides that a proceeding for a breach of the provisions
in Part 4 of the D-R Act (other customer provisions) may be prosecuted
even though the Code, or an order under the Energy and Water
Ombudsman Act provides for the payment of compensation relating to
matters relevant to the offence. In this instance, orders by the Energy
Ombudsman are targeted toward rectifying a dispute between a
Distributor-retailer and their small customer, which may include orders to
comply with the Code or to make a payment to redress aloss suffered.

Provisions for payments under the Code, whilst not being in place for first
iterations of the code are envisaged to provide incentives to meet stated
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customer service standards. Offences prosecuted by the QWC for Act
breaches on the other hand, although potentially arising out of the same set
of facts, are targeted at addressing illega behaviour of the
distributor-retailers (not compensating customers).

SAf incrimination

Thereisan FLP issue for concerning privilege against self-incrimination in
Section 100DA of the D-R Act. This section requires a distributor-retailer
to give the QWC information where it is necessary for the QWC to perform
its functions under the Act. The provision does not contain any right to
refuse to provide the information on self-incrimination grounds.

As sdlf-incrimination privileges only apply to individuals, and the entities
are statutory entities, it is not considered that the FLP is raised in this
instance. There are provisions to ensure that the distributor-retailer is made
aware of that failure to comply is an offence, when being required to give
the information and reasonable excuse provisions. This provision is
necessary for the QWC to be able to obtain information from
distributor-retailers around a number of offence provisions (including
existing offence provisions).

Retrospectivity

The provisons in Section 113 of the D-R Act require the
distributor-retailer to refund certain payments obtained for exemptions
which did not technically exist at the time of issuing the account. Thisis
necessary to address the effect of the separation of water and sewerage
charges from rates notices for land in SEQ.

Queensand Competition Authority Act 1997

Amendments to the QCA Act raise some issues with regard to fundamental
legidative principles (FLP) which have been adequately considered,
including by the Office of the Queensland Parliamentary Counsel.

Deemed declaration of DRs

The Bill declares the water and wastewater services carried on by each of
the DRs as monopoly water supply activities under part 5A of the QCA Act
and immediately subjects the DRs to the price setting regime.

This may be seen as removing a ‘protection’ for the DRs in that their
declaration is not made through the existing legislated declaration process
which requires both the Authority and the Ministers to be satisfied that the
services meet the relevant criteria published by the Authority used to
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identify a ‘monopoly’ water supply activity (i.e.“Criteria for the
Identification of Monopoly Water Supply Activities 2000”).

However, thisisjustified on the basis of the immediate need to capture the
water and wastewater services provided by the DRs in the part 5A
framework in order for the Authority to commence its price determination
process so that a determination for each DR isin place by 1 July 2013.

The water and wastewater activities carried on by the DRs have met the
relevant declaration criteria under part 3 of the QCA Act and have been
declared by regulation as monopoly business activities for the purposes of
the price monitoring regime under part 3. As such, it is arguable that the
water and wastewater services provided by each of the DRs quite clearly
meet the nearly identical declaration criteriaunder part 5A of the QCA Act.

Removal of Divisions 3-5

It could be argued that removing the ‘ negotiate/arbitrate’ framework from
part 5A, divisions 3-5 reduces a legidative right for an aggrieved water
seeker to obtain compulsory arbitration with an enforceable outcome.
However, given the significant reforms to the water supply industry in
SEQ, and the price setting regulation of the SEQ distribution and retail
water and wastewater services, the divisions are deemed redundant. That
is, thereis minimal to no risk of awater supplier in SEQ adversely using its
market power. A price deterministic regime will offer the most protection
and certainty for consumers in terms of the efficiency and reasonableness
of water pricing practices.

In regard to water supply outside the SEQ corner, these provisions have
only been used minimally since their introduction a decade ago. In any
case, the anti-competitive conduct provisions of part 1V of the Trade
Practices Act 1974 (Cth) (i.e. section 46, Misuse of market power) provide
an appropriate remedy for an aggrieved water seeker seeking legal action
against a misuse of market power by awater supplier.

Information to be considered by the Authority when making certain
decisions

New section 170ZU clarifies the Authority’s ability to make decisions
about the making or amendment of a water pricing determination. This
section allows the Authority to make these decisions without taking into
account information that has not been provided to it by a specified date, if
doing so isreasonable in all of the circumstances. It also clarifies that, if a
person fails to comply with a requirement from the Authority to provide
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certain information, the Authority may make the decision on the
information availableto it at the time.

This section is modelled on a similar provision set out under part 5 of the
QCA Act and is intended to provide incentive for persons to provide the
Authority with full and accurate information in atimely manner so that the
price determination process is not unduly delayed. While administrative
law principles dictate that a decision maker should consider the most recent
and accurate information available to it at the time, the proposed
amendments provide specific guidance to the Authority to ensure that
information may only be disregarded if doing so is reasonable in al of the
circumstances.

New investigative power for the Authority to monitor a water supplier’s
compliance with a water pricing determination

New section 170ZZZL provides the Authority with the power to require
information from a water supplier for the purposes of investigating the
water supplier’s compliance with a water pricing determination. This
section makesit an offence for awater supplier to fail, without areasonable
excuse, to comply with arequirement to give information to the Authority.
The maximum penalty for this new offence is 500 penalty units or six
months imprisonment. Protections are provided to ensure that a water
supplier is given a reasonable length of time to provide information to the
Authority.

Given the binding nature of water pricing determinations, it is considered
necessary to provide the Authority with sufficient information gathering
powers to ensure that the Authority can effectively monitor a water
supplier’s compliance with a water pricing determination.  The
introduction of an offence for not complying with an information request is
justified as being necessary to support this investigative power. The
offence (including the maximum penalty and protections provided to water
suppliers) is consistent with other offences supporting similar investigative
powers provided to the Authority under the QCA Act.

Land Valuation Act 2010

The Bill doesinfringe some FLPs. The amendments are retrospective. This
is required to ensure that the statutory valuation to be issued in 2011 has a
valuation date of 1 October 2010.
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Water Act and Petroleum Acts

Whether legidation has sufficient regard to the rights and liberties of
individuals

The Bill does not provide for internal review or other merits appeal s against
decisions of the chief executive about matters required to be in
underground water impact reports or afinal report or other chief executive
decisions that impose obligations on a petroleum tenure holder in relation
to the exercise of their underground water rights. Judicial review is not
prohibited.

The purpose of a underground water impact report is to ensure that the
impacts of giving a petroleum tenure holder rights to extract unlimited
volume of underground water as part of a petroleum and gas extraction are
managed appropriately such that bore owners are not seriously
disadvantaged and natural spring ecosystems are not at severe risk. The
petroleum industry is entitled to take unlimited underground water for
petroleum and gas extraction, including CSG extraction. Significantly, this
may be taken from aquifers shared by other water users or aquifers
interconnected with those aguifers. The petroleum industry’s unlimited
right to take underground water must be managed to protect other bore
owners, and natural spring ecosystems which are comparatively vulnerable
in these circumstances.

Petroleum tenure holders need not delay production to address the impacts
of underground water extraction. The obligations are imposed to protect
third parties who may face serious and immediate impacts if water supply
from a bore or is impaired or a spring is impacted by a petroleum tenure
holder’s extraction of underground water. Because petroleum production is
permitted to commence before these matters are finalised, it is considered
justified to exclude certain appeal rights. It is justified as it meets the
overall policy intent of the regulatory regime and complying with
community expectations for appropriate water resource management as
well as ensuring the State retains stewardship of the overall water resource.

In addition, public consultation is a mandatory requirement in the
development of a underground water impact report, allowing petroleum
tenure holders, bore owners and other interested third parties to make
submissions. Further, a underground water impact report for a cumulative
management area is prepared by the commission as an independent body,
and a underground water impact report for an area outside a cumulative
management areawill be reviewed by the commission. Capacity to provide
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an individual petroleum tenure holder or other third party with an appeal
right for a underground water impact report in a cumulative management
area is severely limited because the underground water impact report
manages the cumulative impacts CSG water extraction of all cumulative
management area petroleum tenure holders. There is a need to ensure the
underground water impact report is delivering a certain regulatory
framework for managing impacts collectively. To allow appeals would
effectively mean that each petroleum tenure holder and submitter may
potentially be a party to the appea raising issues about certainty and
finalisation of a underground water impact report which may seriously
compromise the achievement of the management regime. To deal with this,
as discussed above, notification and consultation with petroleum tenure
holders and potential submittersis undertaken. In addition the underground
water impact report is overseen by the commission, being independent to
the chief executive who approves the underground water impact report and
make good agreements are in any event subject to review by the Land
Court.

If a that time a underground water impact report submitted indicates the
petroleum tenure holder is not acting appropriately to safeguard the
vulnerable bore owner interests or natural springs, the department needs to
be able to give directions to remedy the situation promptly so that the
obligation to enter into make good agreements with bore owners
commences. In addition, delays in commencing the make good process
could have serious consequences for bore owners whose bores are
impaired.

Importantly, judicial review remains an avenue for stakeholders to pursue
any issues.

The Bill creates a number of new offences:

Under new sections 370, 374 and 390 a petroleum tenure holder must give
the chief executive a underground water impact report or afinal report for
approval and must also comply with the requirements of an underground
water impact report or final report. An offence with a maximum penalty of
1665 penalty units is prescribed. This penalty is considered appropriate.
The underground water impact report provides the basis on which a
petroleum tenure holder’s obligations to make good impairment of water
supply bores and to mitigate impacts on natural springs, caused by
petroleum tenure holders extraction of underground water, is established.
Under new section 373 petroleum tenure holders are required to give notice
of the end of ther tenure. In addition petroleum tenure holders may be
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required to amend an underground water impact report or final report before
approval and take action about changing an approved report if circumstances
appear to have changed. An offence with a maximum penalty of 500 penalty
units is prescribed for failure to do coply with these three sections. This
penalty is considered appropriate. These pendties are consistent with other
comparable water legidation offences that apply to entities with substantial
rights to take and use water. The CSG industry is an emerging industry in
Queendand. Queendand Government policy requires that petroleum tenure
holders bear responsbility for the consequences of the extraction of
underground water associated with CSG activities. Due to the potentia for
substantial damage to vital groundwater resources and farming interests, strict
complianceis necessary.

There are a number of offences relating to baseline assessments. Under
new section 397, a petroleum tenure holder must comply with the
obligation to prepare a baseline plan. The purpose of the baseline planisto
provide a plan for how all necessary baseline assessments will be carried
out. The key information to be collected from conducting baseline
assessments includes bore details, pumping and supply information such as
historical water use information, current water level and water quality
analysis. Under new section 400 a petroleum tenure holder must comply
with an approved baseline assessment plan. A petroleum tenure holder
must give notice of the outcome of a bore assessment to the bore owner and
the commission. Under new section 402, a petroleum tenure holder must
comply with a direction by the chief executive to undertake a baseline
assessment. It is an offence to not comply with these obligations; a
maximum penalty of 500 penalty units has been prescribed. The penalty for
these offences is considered appropriate as undertaking baseline
assessments is a key element of the petroleum tenure holder’s obligation
and is required to help inform the negotiation of a make good agreement
and determine the extent of any impairment of supply caused by the
petroleum tenure holder’s extraction of underground water.

There are a number of offences relating to bore assessments. Under new
section 417, aresponsible tenure holder must comply with the obligation to
undertake a bore assessment of bores in an immediately affected area.
Under new section 418, a petroleum tenure holder must comply with a
direction by the chief executive to undertake a bore assessment. Under new
section 419, a petroleum tenure holder must give notice of the outcome of a
bore assessment to the bore owner and the commission. It is an offence to
not comply with these obligations; a maximum penalty of 500 penalty units
has been prescribed. The penalty for these offences is considered

Page 27



Water and Other Legislation Amendment Bill 2010

appropriate. The purpose of a bore assessment is to establish whether a
bore has an impaired capacity or whether the bore is likely to start having
an impaired capacity in the future. Undertaking a bore assessment is a key
element of the petroleum tenure holder’s obligation to make good impairment
of supply because of the petroleum tenure holder’s extraction of underground
water. Delay in compliance by a petroleum tenure holder could have severe
conseguences for bore owners.

Under new section 447, a petroleum tenure holder must comply with a
notice from the commission requesting certain information. It is an offence
for a petroleum tenure holder to not comply with the notice, unless the
holder has a reasonable excuse. A reasonable excuse may include, for a
tenure holder who is an individual, not complying with the notice because
complying with the notice might tend to incriminate the individual. The
notice must state how, and the day by which, the information must be
given. A maximum penalty of 1665 penalty unitsis prescribed for failing to
comply with a notice under this section without a reasonable excuse. This
is considered appropriate for this particular offence as failing to provide
information to the commission under this section could hinder the
preparation of an underground water impact report for a cumulative
management area. An underground water impact report prepared for a
cumulative management area will provide the basis on which a petroleum
tenure holders obligations to manage the impacts of underground water
extraction area established for cumulative management areatenure holders.
Delay in compliance by a petroleum tenure holder could have severe
consequences for bore owners.

Under new section 449, a petroleum tenure holder must comply with a
notice from the chief executive to carry out a water monitoring activity for
a stated area. A water monitoring activity includes gathering information
about, or monitoring the effects of the exercise of underground water rights
of a tenure holder. It is an offence for a petroleum tenure holder to not
comply with the notice. A penaty of maximum 500 penalty units is
provided for failing to comply. This is considered appropriate as certain
monitoring will be required to be undertaken to ensure the level of impact
on underground water caused by petroleum operations is understood and
can be managed appropriately.

Under new section 452, it is an offence for a petroleum tenure holder to not
comply with a direction given by the chief executive requiring urgent
action to be taken in an emergency situation as set out in section 451. The
maximum penalty for an offence under this section is 1665 penalty units.
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The substantial penalty provided is considered appropriate in regard to the
emergency situations in which a direction can be given under section 451.
This penalty is consistent with other offences for non-compliance with the
Water Act.

The chief executive may give a direction to a petroleum tenure holder for
the purpose of restoring w