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Natural Resources and Other Legislation
Amendment Bill 2010

Explanatory Notes

General Outline

Short Title

The short title of the Bill is the Natural Resources and Other Legislation
Amendment Bill 2010.

Policy Objectives
The objectives of the Bill are to amend:

e the Land Act 1994 (Land Act), Survey and Mapping Infrastructure Act
2003 (SMIA) and Water Act 2000 (Water Act) to:

* introduce a feature based methodology to:

*  resolve uncertainty in the location of ambulatory boundaries
adjoining tidal and non-tidal waters (other than lakes) in the
SMIA; and

*  clarify the lateral extent of the State’s management powers
in non-tidal watercourses in the Water Act;

* clearly differentiate between the boundary of the State’s
ownership of a watercourse and the non-tidal jurisdiction line for
managing a watercourse, by removing State ownership matters
from the Water Act and inserting them into the Land Act.

*  the Forestry Act 1959, its Regulations and certain other Acts (Forestry
Act) to:

» facilitate the restructure of the State’s interest in Forestry
Plantations Queensland (FPQ) and to amend the Forestry Act and
other legislation to provide an appropriate regulatory framework
for the future. This includes continuation of plantation forestry
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management on State Plantation Forest (SPF) and protecting
existing access rights over SPF; and

remove the restriction that a natural resource agreement is not an
interest in land. That restriction is currently in Part 6B of the
Forestry Act, which enables a landholder to enter into natural
resource agreements about a natural resource product (e.g.
carbon) and register these agreements as a profit a prendre.

. the Land Act to:

extend, from 30 to 100 years, the term that a trust lease or sublease
can be granted over an operational Deed of Grant in Trust, and

clarify some of the key provisions relating to implementation of the
Delbessie Agreement (State Rural Leasehold Land Strategy)
(hereafter referred to as the Delbessie Agreement).

»  the Aboriginal Cultural Heritage Act 2003 and Torres Strait Islander
Cultural Heritage Act 2003 to:

amend the definition of the Aboriginal or Torres Strait Islander
native title party for an area to put beyond doubt the identity of
the native title party for cultural and heritage purposes in the
situation where there are two or more previously registered
claimants for an area.

e the SMIA & Surveyors Act 2003 (Surveyors Act) to:

make minor changes to the endorsement of individuals and
companies registered as surveyors;

increase terms for Board appointments and make provision for
filling of a casual vacancy for the chairperson of the Board;

align the definitions of “professional conduct” and “professional
misconduct’;

enable a former surveyor to authorise another to make
corrections to plans;

align the making of survey guidelines and survey standards; and

provide for electronic provision of survey information to the
department.

e the Land Title Act 1994 (Land Title Act) and the Land Act to:
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* clarify, update and improve provisions for the keeping of
registers relating to land; and

. the Land Title Act and Land Act to:

* replace or complement existing advertisement, publication or
notice provisions (excluding gazettal requirements) with a
provision allowing the relevant decision maker or his or her
delegate to determine the most appropriate method of advertising
to be undertaken having regard to the nature of the advertisement
or notice and the target audience.

*  the Vegetation Management Act 1999 to:

e  further reduce regulatory duplication between the Vegetation
Management Act 1999 and Nature Conservation Act 1992 by
extending the existing national park exemption under the
Vegetation Management Act 1999 to national parks (Aboriginal
land), national parks (Torres Strait Islander land) and national parks
(Cape York Peninsula Aboriginal land).

. the Water Act to:

. provide for the finalisation of the Lower Balonne provisions for
the Condamine and Balonne Resource Operations Plan.

Reasons for the Policy Objectives

Land Act 1994, Survey and Mapping Infrastructure Act 2003
and Water Act 2000 — (ambulatory boundaries)

Ambulatory Boundaries

Tidal and non-tidal ambulatory boundaries are defined (in the Land Act and
Water Act respectively) by reference to a body of water such as a sea or
river. Unlike a right line or fixed boundary, the location of an ambulatory
boundary may shift through gradual and imperceptible movement (erosion
and accretion).

The deed of grant for these types of lots of land identifies that a boundary,
or part thereof, is formed by reference to some type of water. For example
a deed of grant may state that the boundary commences “on the right bank
of the Brisbane River at the East corner of portion ...” or “...on the right
bank of Obi Obi Creek...” or “...on the high-water mark of Keppel
Bay...”.
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Over the years varying approaches to the interpretation of these terms and
their effect on the location of a boundary has been evident.

Traditionally, surveyors for the purposes of establishing or determining
ambulatory tenure boundaries, have in most instances, taken a practical
approach and adopted a natural boundary such as a land based feature that
in most cases was to the edge of the useable land.

The natural feature relied upon by the surveyor did not always accord with
the legal definitions in the relevant legislation (currently the Land Act and
Water Act) which determine where an ambulatory boundary is located at
any given time.

Surveyors used “rules and directions” issued by Surveyors-General or the
Registrar of Titles to interpret which feature should be used. Survey plans
were then prepared and areas of lots calculated based on the location of the
boundary in accordance with the extent of the useable land identified by a
Surveyor.

Generally, a landowner’s understanding and use of tidal and non-tidal
boundary land accords with the relevant survey plan, to define the
boundary, even though the deed of grant is legally authoritative.

With the increasing value of waterfront land, legal challenges to boundary
locations have resulted in Court decisions in relation to both tidal and
non-tidal boundaries which have tended to adopt boundaries closer to the
water than the original survey at the time of grant.

Court decisions such as these may adversely affect both tidal lands and
non-tidal watercourses. For tidal lands, concerns include that beach is
being taken into private ownership, the potential for restricted public access
and damage to fragile dune areas.

Tidal boundaries

An example of a tidal boundary decision was the 1999 Supreme Court case
(Svendsen v State of Queensland & Anor [1996] 1 Qd R 216) (the
Svendsen decision) concerning a high-water mark boundary in which the
Court applied a more literal interpretation of the Land Act than that
interpreted by the State (i.e. to the tidal plane known as mean high water
springs (MHWS)). As a consequence, at least 234 lots along Queensland's
coast and rivers have been resurveyed to MHWS.

The Registrar of Titles may not refuse to register these resurveys as they
are lawful interpretations of the deed of grant. In the case of land adjoining
beaches, some such resurveys have included land that would be considered
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public beach and resurveys of land adjoining non-tidal boundary
watercourses have included land that the State regards as part of the
watercourse. For example, on the coastline near Bargara these resurveys
have caused considerable concern about public access to the beach.

In recognition of the concerns regarding tidal land boundaries, the
government introduced a three-year stay on the registration of tidal land
survey plans in November 2005, during which time a policy response
would be determined. The stay is still in operation. It was extended in
2008 and 2009 whilst the policy response was developed. There is no stay
in place regarding non-tidal land boundaries.

Non-tidal watercourse boundaries

The Water Act provides that the “bed and banks” of a boundary
watercourse are the property of the State, and defines the bed and banks in
terms of the normal flow of the watercourse.

In relation to non-tidal watercourse boundaries the disparity between
surveyed boundaries and the legal definitions seems to arise because of the
need to identify on the ground “normal flow” levels.

Under current law, when a survey is required for a non-tidal boundary
watercourse, the surveyor is faced with uncertainty in the meaning of
normal flow, and with the impracticality of determining the boundary using
flow measurements. Therefore, many surveyors base their survey on a key
feature on the bank of the watercourse.

There are a number of factors affecting interpretation of current definitions
including the:

*  extreme variations in the physical features of watercourses caused by
natural erosion and deposition processes over a range of time scales;

e  variability of flow conditions in Queensland watercourses - for
example, an annual mean flow, as one definition of “normal” flows,
would easily be contained in the main channel of the Paroo, whereas
in the Wet Tropics large areas of land would be covered. Also, even if
a hydrological definition of “normal” flow is decided upon, locating
this on a one off site visit to determine the extent of the bed and banks
is not practical. Hydrological modelling and mapping would need to
be undertaken; and

* imprecision and circular nature of the current definitions and
uncertainty emerging over time as to whether it was intended that the
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terminology used was intended to capture the lower or upper banks of
a watercourse.

The extent of the State’s jurisdictional limit to manage watercourses

The Water Act defines a “watercourse”, for amongst other things, locating
the lateral extent of the State’s ability to manage and control activities
within the watercourse. The State is obliged to ensure that any State
approved activity undertaken in a non-tidal watercourse such as excavating
or quarrying is done with minimal or no impact to the watercourse. As
stated above, the State’s ability to effectively manage potential adverse
impacts can be at times, complex and uncertain.

The Rights in Water and Water Conservation and Utilization Act 1910 (the
1910 Act) established the definition of a watercourse for allocation,
quarrying and tenure purposes. Ever since the 1910 Act there has been
debate over how to interpret the definition to locate the lateral extent of the
watercourse. In fact the Parliamentary debate for the 1910 Act raised many
of the issues that are to be resolved by this Bill.

The State has always maintained a broad interpretation relating to the
lateral extent of its management rights in non-tidal watercourses. Over the
last 15 years, there have been three Queensland lower court decisions in
which the lateral extent of the non-tidal watercourse was an important issue
and in which the State was required to defend its current position. The
judgments in each case favoured a narrower interpretation than that
adopted by State. However, these court findings have done little to clarify
the uncertainties surrounding the current definition.

For example, in Karreman Quarries Pty Ltd v Chief Executive [2007]
QPEC 111 the Court determined that the jurisdictional limit was located at
a point lower than the high bank (or outer bank) despite long standing
practice. There is a risk that in similar circumstances no approval would be
required for such quarrying activity under the Water Act despite
considerable interference within a watercourse.

Forestry Act 1959 - (restructure)

FPQ is a corporation sole established under the Forestry Plantations
Queensland Act 2006, and has operated the State’s plantation forestry
operations on a commercial basis since 1 May 2006. Other than a small
number of senior officers, FPQ 1s staffed by employees of Forestry
Plantations Queensland Office (FPQO), a public sector office under the
Public Service Act 2008, under a work performance agreement.
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FPQ currently holds a profit & prendre allowing it to deal with natural
resource products (NRPs) on SPF land. Under the Forestry Act, SPF land is
that subset of the State forest reserve suitable for use for plantation forestry.
Consistent with announced Government policy, the SPF land will not be
sold to the buyer of FPQ, but will be retained by the State. The only land
sold as a part of this transaction is the freehold land that is directly held by
FPQ. This does not form part of the SPF estate that is owned directly by the
State and governed by the Forestry Act.

The Bill facilitates the restructure of the State’s interest in FPQ and to
amend the Forestry Act and other legislation to provide an appropriate
regulatory framework for the future. This includes protecting existing
access rights over SPF.

Forestry Act 1959 — (natural resource agreements)

Part 6B of the Forestry Act establishes legal mechanisms to allow freehold
landholders and lessees who own the trees as improvements to enter into
natural resource agreements (agreements) about the ownership, use and
economic benefit of natural resource products (e.g. trees or carbon) and for
those agreements to be registered as a profit a prendre on the land title
pertaining to the property.

Currently section 61J (4) of the Forestry Act provides that these
agreements do not create an interest in land to the extent they deal with
ownership (of natural resource products). The intention of the government
at the time was to separate the ownership of the land and the rights intrinsic
to the property from the contractual rights of a person in respect of natural
resource products.

Whilst it is likely that registration of the agreement under the Land Title
Act has the effect of creating an interest in land, the removal of section
61J(4) will remove confusion in the industry and ensure that any natural
resource agreement made after commencement will create an interest in the
land. Ensuring that an agreement changing the ownership of trees creates
an interest in land will provide a level of security for landholders entering
into any agreements relating to plantations for use in the voluntary carbon
market. Existing agreements will not be affected by the amendment.
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Land Act 1994

Chapter 6, Part 4, Division 8B

As stated above, Part 6B of the Forestry Act is intended to enable lessees
who own the trees as improvements to enter into natural resource
agreements about the ownership, use and economic benefit of natural
resource products (e.g. carbon). The only mechanism by which such
agreements by lessees can be registered is under Chapter 6, Part 4, Division
8B of the Land Act, which allows the registration of profits a prendre under
the Land Act. However, it is not currently clear that Division 8B covers
carbon related agreements.

Delbessie Agreement

The Delbessie Agreement is a major land management initiative aimed at
ensuring Queensland’s rural leasehold land estate remains as productive
and viable as possible, while protecting the natural resources and
environmental values of the rural leasehold estate. For rural leases, the
Delbessie Agreement has clarified duty of care requirements and
introduced land management agreements for leases larger than 100
hectares issued for terms of 20 years or more.

The Delbessie Agreement focuses on achieving:

* improved natural resource management and remediation of leasehold
land;

e  greater industry capability to plan at the property level, resulting in
improved profitability, sustainability and certainty;

*  improved administration of leasehold land to adapt to emerging issues
and climate change;

. enhanced environmental protection;
. increased monitoring of natural resource condition; and

* enhanced partnerships between lessees and indigenous people through
access and use arrangements for traditional purposes.

As on-ground implementation of the Delbessie Agreement progresses, it is
necessary to provide greater clarity to some of the existing Land Act
provisions by better reflecting the agreement’s intent.

A further number of minor amendments and improvements to the Land Act
are required to provide greater clarification to the intent of the Land Act.

Page 8



Natural Resources and Other Legislation Amendment Bill 2010

Aboriginal Cultural Heritage Act 2003 & Torres Strait Islander
Cultural Heritage Act 2003

The amendment to the Aboriginal Cultural Heritage Act 2003 and Torres
Strait Islander Cultural Heritage Act 2003 definition of the Aboriginal or
Torres Strait Islander native title party for an area is to take account of a
particular set of circumstances which makes native title party identification
complex.

The amendment deals with the situation where there are two or more
previously registered native title claimants (and no currently registered
native title claimant) for an area. The amendment will provide that the last
of those claimants to have had their native title claim registered over the
area, is the native title party for the area for cultural heritage purposes.

The amendment will put this issue beyond doubt for all stakeholders.

Survey and Mapping Infrastructure Act 2003 & Surveyors Act
2003

A number of deficiencies have been identified in these Acts in relation to:
* endorsement of individuals and companies registered as surveyors;

* terms for Board appointments and provision for filling of a casual
vacancy for the chairperson of the Board;

* lack of alignment of the definitions of “professional conduct” and
“professional misconduct”;

* a former surveyor cannot currently authorise another to make
corrections to plans;

* the timing of the making of survey guidelines and survey standards
are not aligned; and

* electronic provision of survey information is not provided for.

Land Title Act 1994 and Land Act 1994 (land registers)

The need for minor amendments to the Land Title Act has been identified
to ensure the keeping of registers relating to land is as efficient, convenient
and accurate as possible, and the rights of persons with interests in land and
the functions and powers of the registrar of titles are clearly defined.
Provisions of the Land Act relating to the keeping of land registers need to
be amended for consistency with the Land Title Act.
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Land Title Act 1994 and Land Act 1994 (advertising
amendments)

The provisions in the Land Title Act and Land Act do not currently enable
the decision maker to determine the most appropriate method of
advertising, publishing or giving notice (excluding gazettal requirements)
to be undertaken having regard to the nature of the advertisement or notice
and the target audience.

Vegetation Management Act 1999

The amendment to the Vegetation Management Act 1999 to extend the
existing national park exemption to additional national parks is appropriate
because these additional national parks are already adequately protected,
with vegetation clearing only allowable when it is conducted in accordance
with the stringent management principles already in place under the Nature
Conservation Act 1992.

Water Act 2000 (Finalising the Lower Balonne provisions for
the Condamine and Balonne Resource Operations Plan)

The Lower Balonne provisions of the draft Condamine and Balonne
Resource Operations Plan were deferred from finalisation in December
2008 to enable the completion of an outstanding legal proceeding (now
considered).

While the Lower Balonne provisions remain unfinalised, the water users in
the area continue to be at a disadvantage as compared to other water users
in the catchment who have had their water entitlements converted to
tradeable water allocations.

The Lower Balonne catchment is the only major catchment in the
Murray-Darling Basin which does not yet have tradeable water access
entitlements.

Page 10



Natural Resources and Other Legislation Amendment Bill 2010

How the Policy Objectives will be achieved

Land Act 1994, Survey and Mapping Infrastructure Act 2003
and Water Act 2000 - (ambulatory boundaries)

Tidal and non-tidal boundaries

Upon commencement of the Bill, subject to limited exceptions, the
ambulatory boundary of all lots of land will be the feature as identified on
the current plan of survey (the current plan). For example, the current plan
may identify that the boundary was considered by the surveyor to be the toe
of a stable dune, part of a riverbank, or in the case of extended boundaries,
mean high water springs.

The ambulatory boundary will remain as identified on the current survey
plan and subject to the doctrine of erosion and accretion until such time as
a landowner resurveys his or her ambulatory boundary. Unless it is a
reserved plan of survey, any new plan of survey (new plan) with an
ambulatory boundary lodged after commencement of this Bill must have
been prepared using the new rules or it will not be registered.

Further surveys will continue to be located at the feature subject to the
ambulatory boundary principles.

The Bill includes a declaratory power for the Chief Executive to declare
boundaries for a single lot or a larger area comprising of more than one lot,
even when survey plans for all of the land have not been lodged. This may
be used where, for example, the high-water mark for several adjoining lots
has been significantly modified and determining the tidal boundary has
been problematic.

In order to more clearly differentiate between the boundary of the State’s
ownership of a watercourse and the non-tidal jurisdiction line for managing
a watercourse, provisions dealing with State ownership are removed from
the Water Act and inserted into the Land Act.

Riparian rights will not be adversely affected by the proposed changes to
non-tidal ambulatory boundaries.

Non-tidal jurisdiction scheme

Upon commencement a feature-based definition will determine the extent
of the State’s jurisdiction to manage activities within a watercourse. This is
similar to the approach used in the Wild Rivers Act 2005, which uses a
feature-based definition for “nominated waterway” rather than a flow based
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definition. Adopting a similar definition for non-tidal watercourses will
provide increased certainty and consistency across legislation and in the
management and control of all watercourses throughout Queensland.

On commencement, any existing activity, such as gravel extraction,
undertaken within the outer banks of a watercourse that had not previously
been considered to be within the watercourse will require approval by the
Chief Executive under the Water Act. A transitional provision will provide
a period of six months for such approvals to be sought. This situation is
anticipated to occur in a very small number of cases.

Where an application for continuing activities is refused and a business can
demonstrate particular hardship arising because of the expansion of the
watercourse jurisdiction, an application may be made to the Department of
Environment and Resource Management (the Department) for approval to
continue the activities for a reasonable time while that business undertakes
transitional arrangements to transition their activities out of the
watercourse.

Forestry Act 1959 (restructure)
Legislation is necessary to:

» facilitate the restructure of the plantation forestry business of FPQ and
the orderly withdrawal of the Government from conducting the
business of commercial plantation forestry;

* achieve certain policy objectives of the Government, including
protecting existing lawful access rights over SPF, and requiring that
SPF land be used for plantation forestry purposes on an ongoing basis;
and

* update the Forestry Act and other legislation so that it is capable of
working effectively in a restructured plantation forestry environment.

The Bill achieves its main policy objectives by:

e providing for the land comprising the SPF estate to be remapped,
ensuring that the boundaries of the estate are appropriate and certain
at the point when the State divests its interest in FPQ’s plantation
forestry business;

»  establishing a legislative scheme that will allow the Minister to grant
plantation licences over SPF land. A plantation licence will enable the
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plantation licensee to undertake plantation forestry operations within
all or part of the SPF estate (licence area) on a sustainable basis;

requiring the plantation licensee to ensure that:
* the licence area is used for the purpose of plantation forestry; and

* the plantation licensee does not unreasonably restrict the lawful use
of the licence area by members of the public and others,

and providing for possible cancellation of the plantation licence
over all or part of the licence area should the plantation licensee
breach these obligations;.

creating a register for the registration of plantation licences and other
relevant interests in plantation licences to be administered by the
Registrar of Land Titles, as a delegate of the Chief Executive (lands);

providing for statutory functions and powers relating to SPF currently
held by FPQ and FPQO to revert to the Chief Executive (other than in
relation to statutory FPQ sales permits which comprise a key
commercial asset of FPQ’s business);

making provisions to permit the plantation licensee to deal with
existing sales agreements of FPQ);

enabling the Chief Executive to delegate certain functions and powers
under the Forestry Act (essentially being those functions and powers
necessary to operate a plantation forestry business on the SPF land) to
the plantation licensee and certain other persons;

placing obligations on the plantation licensee and certain other
persons to prevent and control fire within the licence area; and

amending certain legislation of general application to ensure that the
plantation licensee’s commercial interest is appropriately reflected in
other Acts.

Forestry Act 1959 - (natural resource agreements)

The Bill will amend the Forestry Act to ensure that any natural resource
agreement made after commencement will create an interest in the land.
Ensuring that an agreement changing the ownership of trees creates an
interest in land will provide a level of security for landholders entering into
any agreements relating to plantations for use in the voluntary carbon
market. Existing agreements will not be affected by the amendment.
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Land Act 1994

Chapter 6, Part 4, Division 8B

Chapter 6, Part 4, Division 8B of the Land Act is amended by the Bill to
clarify that a lessee may, subject to the provisions of the part, register a
profit a prendre in relation to carbon sequestration and to clarify the link
between this Division and Part 6B of the Forestry Act.

Delbessie Agreement

The Bill strengthens the Land Act provisions relating to the Delbessie
Agreement by:

* clarifying the requirements for granting or reducing longer lease terms
and lease extensions over rural leasehold land and ensuring in the
process that all rural leases affected by the Delbessie Agreement are
adequately covered by legislation and that they are treated in a
consistent and equitable manner;

e allowing certain leases over rural leasehold land in the Cape York
region to be extended for a term of up to 75 years and providing
guidance on the relevant requirements;

*  standardising the timeframe for applying for a lease extension;

* removing any perverse incentive that could encourage actions which
result in land degradation in order to qualify for lease extensions;

* requiring that the Minister must be satisfied with agreements for
nature conservation and indigenous access and use to ensure that they
are of an acceptable standard and fully satisfy the purpose for which
they were intended;

e streamlining decision-making in relation to the offer of lease
extensions, the condition of lease land, land management agreements,
nature conservation agreements or conservation covenants, and
indigenous access and use agreements.

A further number of minor amendments and improvements to the Land Act
such as exchanging land, registration of land management plans,
conversion of tenure, further dealing with a significant development lease
and forfeiture because of fraud and rental matters are made by the Bill to
give greater clarification to the intent of the Land Act.
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Aboriginal Cultural Heritage Act 2003 & Torres Strait Islander
Cultural Heritage Act 2003

The Bill amends the Aboriginal Cultural Heritage Act 2003 and the Torres
Strait Islander Cultural Heritage Act 2003 by amending the definition of
the Aboriginal or Torres Strait Islander native title party for an area. This
amendment will put beyond doubt the identity of the native title party for
cultural purposes in the situation where there are two or more previously
registered claimants for an area.

Survey and Mapping Infrastructure Act 2003 & Surveyors Act
2003

The Bill amends the SMIA and the Surveyors Act to provide for:

* minor changes to endorsement of individuals and companies
registered as surveyors;

* increased terms for Board appointments and provision for filling of a
casual vacancy for the chairperson of the Board;

 alignment of the definitions of “professional conduct” and
“professional misconduct”;

*  enabling a former surveyor to authorise another to make corrections to
plans;

*  aligning the making of survey guidelines and survey standards; and

* electronic provision of survey information to the Department.

Land Title Act 1994 and Land Act 1994 (land registers)

The Bill provides minor amendments to the Land Title and the Land Act to
clarify, update and improve provisions for the keeping of registers relating
to land.

Land Title Act 1994 and Land Act 1994 — (advertising
amendments)

The Bill amends the Land Title Act and Land Act to replace or complement
existing advertisement, publication or notice provisions (excluding gazettal
requirements) with a provision allowing the relevant decision maker or his
or her delegate to determine the most appropriate method of advertising to
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be undertaken having regard to the nature of the advertisement or notice
and the target audience.

Vegetation Management Act 1999

Amendment to section 7 (1)(b) (Application of Act) of the Vegetation
Management Act 1999, to include national parks (Aboriginal land), national
parks (Torres Strait Islander land) and national parks (Cape York Peninsula
Aboriginal land) to the other national parks already exempted under this
section.

Water Act 2000

The Bill amends the Water Act to provide for the finalisation of the Lower
Balonne provisions for the Condamine and Balonne Resource Operations
Plan.

Alternatives to the Bill

For all the amendments in the Bill, there are no other viable alternatives
that would achieve the policy objectives other than the proposed Bill.

Estimated administrative Cost to the Government for
implementation

Land Act 1994, Survey and Mapping Infrastructure Act 2003
and Water Act 2000 - (ambulatory boundaries)

These proposed amendments do not have any direct financial implications
for Government. Any additional costs arising from the implementation of
the proposed amendments will be met from within existing Departmental
resources.

Forestry Act 1959 (restructure)

Post-restructure and disposal, the Government will not conduct plantation
forestry operations on SPE. There will be an ongoing need for a contract
management function within the Department of Environment and Resource
Management in relation to the plantation licence and the related
agreements, and an additional demand on the resources of the Land
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Registry in relation to the new registration system for plantation licences.
However neither are expected to involve significant expense.

The cost of administering the Bill will be offset by the proceeds from the
disposal of FPQ.

Forestry Act 1959 — (natural resource agreements), Land Act
1994, Survey and Mapping Infrastructure Act 2003, Aboriginal
Cultural Heritage Act 2003 & Torres Strait Islander Cultural
Heritage Act 2003, Surveyors Act 2003, Land Title Act 1994 and
Land Act 1994 (land registers), Land Title Act 1994 and Land
Act 1994 - (advertising amendments), Vegetation Management
Act 1999

These proposed amendments do not have any direct financial implications
for Government. Any additional costs arising from the implementation of
the proposed amendments will be met from within existing Departmental
resources.

Consistency with Fundamental Legislative Principles

The Bill is generally consistent with fundamental legislative principles.
Potential breaches of fundamental legislative principles are addressed
below.

Land Act 1994, Survey and Mapping Infrastructure Act 2003
and Water Act 2000 — (ambulatory boundaries)

Legislation should provide for the compulsory acquisition of property only
with fair compensation—Legislative Standards Act 1992, section 4(3)(i).

Tenure issues

The approach adopted in this Bill is to use trigger points for ambulatory
boundary location. On the trigger point, the location at law of the
ambulatory boundary shifts in accordance with the relevant formula
included in the new provisions, regardless of what is or may have been
depicted on any plan of survey for the land, and even, to some extent at
least, regardless of a strict construction of the words of any deed of grant.

The new legislative provisions aim to achieve greater certainty and
practicality in the identification of ambulatory boundaries by legally
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underpinning a moving away from a water level or flow level based
approach and moving towards a natural feature based approach.

Because of the significant variety of circumstances that could apply, there
are significant exceptions applying, including the possibility that the Chief
Executive could declare the location of the boundary (clause 215, new
sections 83 (Third exception for the original adopted natural feature rule
(tidal) provision (Chief Executive single lot declaration (tidal exception),
93 (Multiple lot declaration (tidal) provision), 109 (First exception for the
boundary location criteria rule (non-tidal) provision (Chief Executive
single lot declaration (non-tidal) exception) and 120 (Multiple Iot
declaration (non-tidal) provision)).

Clause 215 of the Bill inserts a new section 122 into SMIA which provides
appeal provisions in relation to the Chief Executive declarations mentioned
above.

Clause 215, new sections 94 (No compensation for operation of div 2 or
this division) and 121 (No compensation for operation of division 4 of this
division) provide that no compensation will be payable in relation to the
operation of the new ambulatory location rules being implemented by this
Bill.

At each trigger point, a scheme of compensation for any statutory shifting
of boundaries would appear to involve significant expense and difficulty
with little benefit to land owners. For example, working out precisely
where an ambulatory boundary used to be could involve difficult
fact-finding, and application of difficult to apply legal principles, to achieve
an answer that will be of no future benefit.

The first major trigger point is the commencement of the legislative
changes. At this point in time, Clause 215 of the Bill inserts new sections
76 (Current adopted natural feature rule (tidal) provision) and 103 (Current
adopted natural feature rule (non-tidal) provision) into the SMIA to provide
that the boundary at law will, where possible, become the line of the
current location of a natural feature shown in the current plan of survey,
even though, immediately before the commencement of the legislative
changes, the boundary could have been located at law closer to the water
than that current location. In other words, in some cases, at the first trigger
point, the area of a parcel of land could be reduced by operation of statute.

The operation of the first trigger point is justified by:
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* the necessity to maintain public access and ownership of Queensland
beaches and the otherwise prohibitive cost of doing so should
compensation be payable to all affected landholders;

e the location of the boundary will arguably continue to accord with a
landholder’s expectation that the current survey plan for the lot depicts
the full extent of their land. The area described on the survey plan
will not alter and the lot remains subject to erosion and accretion;

*  the uncertainty in the current statutory definition of the boundary for
non-tidal lots, making it difficult to determine the current location of
the boundary at law;

* the potentially vast number of lots that may be affected and therefore
the compensation payable could be quite large, particularly in the case
of non-tidal lots; and

* the resource intensive process to identify all lots for which
compensation may be payable. For non-tidal blocks it would be
necessary to investigate stream conditions in order to determine (in
accordance with recent court decisions) “where water normally
flows”.

The other major trigger point is the registration of the first new plan of
survey for the land after the commencement of the legislative changes.
Clause 215 of the Bill inserts new sections 80 (Original adopted natural
feature rule (tidal) provision) and 108 (Boundary location criteria rule
(non) tidal provision) that provide that:

e for a tidal boundary, at this point in time the boundary at law will
where possible become the current location of a natural feature
identified by going right back to the first old plan of survey that
adopted a natural feature; and

* for a non-tidal boundary, a natural feature identified under criteria
stated in the new legislative provisions will locate the boundary at law.

There is a possibility here is, again, that before the registration of the first
new plan of survey, the boundary could have been located at law closer to
the water than its new location. In other words, again, in some cases, at the
second trigger point, the area of a parcel of land could be reduced by
operation of statute. This trigger point occurs when the owner of the land
decides to deal with the land in a way that requires a survey of the land.
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There has been an analogous situation in the local government context in
which the High Court determined that if the surrender of property is
required as a condition to consent, for example, to a subdivision approval,
the acquisition is not compulsory as the developer has the option not to
continue with the subdivision (Lloyd v. Robinson (1962)). The general
principles of this case will apply to the proposed amendments.
Accordingly, in this circumstance the fundamental legislative principle of
acquisition with fair compensation is not breached.

It must also be noted that the loss of area as outlined above may, in many
cases, be technically true, but practically of little or no consequence. For
example, for land with a tidal boundary, planning legislation and coastal
protection legislation have over the years reduced the scope for
development. For land with a non-tidal watercourse boundary, any loss of
land area is balanced to some extent by a corresponding extension into the
lost land of the riparian rights provided for in the Water Act. (These rights
are being transferred to the Land Act).

State Jurisdiction

Clause 239 of the Bill, new section 5 (Meaning of watercourse) provides
new criteria for determining the outer limits of State jurisdiction under the
Water Act. The amendments, on commencement, may extend the State’s
jurisdiction into parts of privately owned land not previously under the
State’s jurisdiction for the purposes of the Act.

The jurisdictional amendments do not involve any loss of private land area,
but could involve the application of Water Act requirements to land not
previously subject to those requirements, for example, a requirement for to
obtain a permit to take quarry material from a watercourse. It is arguable
that this may be considered a diminution of property rights.

It is unlikely that these amendments will negatively impact upon many
landholders as the Department has consistently taken a practical approach
to the administration of the Water Act and asserted a broad jurisdictional
extent in relation to watercourses. Consequently it is likely that there will
be only insignificant changes to a small number of landholder’s activities.

The impacts of these amendments will be largely ameliorated by
transitional provisions to be included in the Water Act which will on a
temporary basis maintain the authority of licences and permits for activities
on land that, on the commencement of the new Act, becomes land under
the jurisdiction of the department as a watercourse.
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The amendments are aimed at moving away from a problematical flow
level based approach to the identification of the extent of a watercourse,
and moving towards a natural feature based approach to provide greater
certainty as to jurisdiction

Land Act 1994

Whether legislation has sufficient regard to rights and liberties of
individuals by being consistent with principles of natural justice—LSA, s
4(3)(b)

Delbessie Agreement

Clause 110 replaces section 155D of the Land Act that provides for the
Minister’s power to reduce the extended term of a rural lease. The
replacement provisions will allow the Minister to reduce not only the
extended term, but also the original term of the lease, if requirements that
were met by the lessee at the time the original lease was granted cease
being met, and those requirements formed the basis for the particular term
of the lease being granted.

It is arguable that these amendments would not be consistent with
principles of natural justice because although an appeal against the
Minister’s decision would be available under section 155D, natural justice
requires a right to make submissions before the decision is made.
However, the amendment inserts a requirement that the lessee must be
notified in writing of the proposed exercise of the power to reduce the term
of the lease and the lessee may make a submission in response.
Additionally, the decision must be notified in writing and is appealable.

Land Title Act 1994

Legislation should have sufficient regard to rights and liberties of
individuals—Legislative Standards Act 1992, section 4(3).

Clause 193 of the Bill amends section 130 of the Land Title Act to clarify
that that section does not apply in relation to a caveat lodged by the
registrar of titles (registrar).

The intent of section 30 is to discourage persons from lodging caveats
under section 122 for improper purposes, that is when there is no real basis
on which an interest in land can be claimed. The registrar’s power to lodge
a caveat under section 17 is to assist in the registrar’s statutory functions,
which may require lodgement of a caveat to protect the integrity of the
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freehold land register and/or to protect the rights of persons with an interest
in land in certain circumstances. The reversal of the onus of proof and
compensation provided for in section 130 are not appropriate, and were
never intended to apply, in relation to registrar’s caveats. The amendment
is for clarification as section 189(1)(i) already provides that no
compensation is payable in relation to a registrar’s caveat. However this
could be interpreted as applying only to compensation under section 188 or
section 188A and it is desirable to clarify that no compensation is available
under section 130. The amendment does not abrogate any rights a person
may have at common law.

Aboriginal Cultural Heritage Act 2003 & Torres Strait Islander
Cultural Heritage Act 2003

Whether legislation has sufficient regard to rights and liberties of
individuals by:

*  being consistent with principles of natural justice—LSA, s 4(3)(b);
and

*  having sufficient regard to Aboriginal tradition and Island custom —
LSA, s4(3)(j)

The proposed amendment at clause 4 seeks to recognise the last registered
native title claim over an area where there are two or more previously
registered claimants for an area. Currently, section 34(1)(b)(i)does not
distinguish between previously registered native title claimants and as a
result, any previously registered claimant is considered to be the Aboriginal
party for an area.

This does not cause any concerns where there are no overlaps to consider.
However when dormant previously registered native title claims become
active upon the dismissal/discontinuance/withdrawal/striking out of the last
registered claim by the Federal Court, problems are created for
stakeholders engaged in cultural heritage activities seeking to identify the
native title party.

No transitional provisions are envisaged as the Department intends to
recognise all agreements received prior to the amendments to the Acts
being implemented.
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Forestry Act 1959 (restructure)

Whether legislation has sufficient regard to rights and liberties of
individuals by having sufficient regard to Aboriginal tradition and Island
custom (Legislative Standards Act, s 4(3)(j))

The grant of a plantation licence in respect of the SPF may have native title
implications. Advice from Crown Law was obtained in relation to this
issue. The Bill does not extinguish native title rights. Further, the grant of a
plantation licence under the proposed provisions is the grant of a
non-exclusive licence and does not extinguish native title rights. Native title
holders remain entitled to seek compensation under the Native Title
(Queensland) Act 1993 and the Native Title Act 1993 (Cth). Thus, it is
submitted that the Bill has sufficient regard to Aboriginal tradition and
Island custom.

Delegation of administrative power only in appropriate cases and to
appropriate persons (Legislative Standards Act 1992 section 4(3)(c))

Delegation

The Bill proposes to delegate certain powers to a plantation licensee to
allow it to:

. control the activities and conduct of persons within its licence area;
and

* administer  pre-existing  licences/permits and  issue = new
licences/permits.

The plantation licensee requires the power to control the activities and
conduct of persons within its licence area to ensure the safety of persons
and to protect the interests of licence and permit holders.

The delegation of powers to administer pre-existing licences/permits and
issue licences/permits to the plantation licensee is consistent with the
policy goal of ensuring access to the land and the principle of ensuring the
plantation licensee has appropriate authority to manage the land.

These powers are limited to the licence area and the proposed Bill
ultimately vests these powers in the State (with the exception of powers
relating to pre-existing commercial contracts for the sale of plantation
timber previously issued in the form of “sales permits” under the Forestry
Act, which will be administered by the plantation licensee directly). The
powers will be delegated by deed. The Delegation Deed provides the State
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with a mechanism to control and manage the plantation licensee’s exercise
of its powers.

As there are good policy grounds for the plantation licensee to be able to
exercise delegated powers, and the State is incorporating adequate controls
of the exercise of that power into the Delegation Deed, it is submitted that
the delegation of power in these circumstances is appropriate.

Appointment of plantation licensee as an administering entity for
existing sales permits

FPQ derives its right to the NRPs in the SPF from its profit a prendre
granted under section 46A of the Forestry Act. When FPQ was
established, sales permits granted by the Department of Primary Industry
and Forestry to customers to purchase NRP were vested in FPQ under the
Forest Plantations Queensland Act 2006. FPQ was granted powers to
administer those contracts under the Forestry Act independently of the
Chief Executive of the Department who administers the Forestry Act. FPQ
continued the business of entering into commercial agreements with
customers to purchase NRPS exercising these powers under its commercial
mandate set out in section 12 of the Forest Plantations Queensland Act
2006 (the post 2006 agreements).

The sales permits vested in FPQ and the post 2006 agreements may have
dual legal characteristics, namely as both a general law contract and as a
statutory permit (ie a sales permit) (sales permits/commercial agreements).
They are a general law contract in that the commercial terms were
negotiated at arms length between the parties. They are also sales permits
since they may have been simultaneously issued as a permit under section
56 of the Forestry Act. It is intended to vest the business, asset and
liabilities of FPQ (including the sales permits/commercial agreements) into
a special purpose vehicle (NewCo) by a transfer notice under the
Infrastructure Investment (Asset Restructuring and Disposal) Act 2009.
This does not deal with the statutory permit characteristic of the sales
permits/commercial agreements. In the absence of a provision to the
contrary, the sales permits/commercial agreements may also be subject to
the control of the Chief Executive of the Department.

Given that the sales permits are an essential commercial asset of NewCo,
this is an unintended and inappropriate outcome. An illustration of the
difficulty arising is where NewCo seeks to determine a sales
permit/commercial agreement lawfully in accordance with its commercial
terms. The customer may seek to argue that the statutory permit itself has
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not been lawfully terminated, since it may only be terminated by the Chief
Executive under the Forestry Act.

It is proposed to deal with this issue in two ways. Firstly, it is necessary to
grant to NewCo a set of powers under the Forestry Act including powers
under section 58(1) and 58(1B) to the exclusion of the Chief Executive of
the Department by appointing NewCo as an administering authority for
these and other provisions solely in relation to these sales
permits/commercial agreements.

If that is the case NewCo may exercise powers under the Forestry Act and
under the general law to manage the sales permits/commercial agreements.
Thus in certain circumstances NewCo may terminate a sales
permits/commercial agreement where a customer has contravened the
Forestry Act or a term of the sales permit/commercial agreement. The
termination if exercised under section 58 will cancel the statutory permit.

Two control mechanisms are proposed to constrain the exercise of the
powers to terminate under section 58(1) and 58(1B) of the Forestry Act.
Firstly, where a sales permit/commercial agreement contains terms and
conditions permitting termination under the general law, NewCo may only
terminate the statutory permit under section 58, if it is also permitted to
terminate the sales permit/commercial agreement under the general law.
Secondly, where a sales permit is more akin to a statutory permit than a
commercial agreement and does not contain terms and conditions
permitting termination under the general law, NewCo may exercise its
powers under section 58 to terminate the sales permit. However this is a
decision that can be reviewed by the Chief Executive under the Forestry
Act.

It is further submitted that the power is sufficiently constrained and its
exercise is subject to appropriate review. The Judicial Review Act 1994
continues to apply to decisions made under provisions of the Forestry Act,
including section 58. To the extent that the sales permits are agreements,
conduct which is in breach of the agreement can be litigated in a Court of
appropriate jurisdiction. If the consequence of the exercise of a statutory
power is in breach of the terms of the commercial agreement, it may give
rise to judicial review remedies and it also may give rise to a common law
right to damages.

Whether legislation has sufficient regard to rights and liberties of
individuals by delegation of administrative power only in appropriate
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cases and to appropriate persons (Legislative Standards Act 1992, s
4(3)(c))

It is proposed that the powers of the Minister and the Chief Executive under
the Forestry Act and the Chief Executive (fire) under the Fire and Rescue
Service Act 1990 (Fire Act) will initially be exercised by the Treasurer.

The rights of the Treasurer to exercise these powers will be terminated after
an initial “bedding in” period by way of gazette notice. The relevant
provisions are subject to a sunset clause. The conferral of powers does not
deprive the Minister or the Chief Executive under the Forestry Act and the
Chief Executive (fire) of that head of administrative power and thus the
overall administration of the Forestry Act will not be affected. The
appropriation of these powers is necessary to facilitate the efficient and
effective restructure of FPQ and the completion of transaction
documentation.

Compulsory acquisition of property only with fair compensation
—(Legislative Standards Act 1992 section 4(3)(i))

Amendments will be made to the Forestry Act to provide for the transition
of certain areas of SPF of high conservation value back to the State at a
certain date without payment of compensation to the plantation licensee.
These “conservation hand back™ areas have been identified by agreement
with conservation stakeholders. The State is permitting the plantation
licensee to harvest these areas at the end of the current growth cycle, and
requiring the plantation licensee to remediate the land to an appropriate
standard. Accordingly, the plantation licensee obtains the benefit of a
single rotation. Potential bidders will be made aware of the conservation
hand back areas intended to revert to the State. Given that:

. these areas have been identified as conservation areas;

* the plantation licensee’s right to harvest these areas is limited to a
single rotation; and

* the successful bidder will be aware of this limitation prior to making
its bid,

it is submitted that this does not constitute a compulsory acquisition of

property.
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Water Act 2000

Legislation should make rights and liberties, or obligations, dependent on
administrative power only if the power is sufficiently defined and subject to
appropriate review (Legislative Standards Act 1992,section 4(3)(a)).

The Legislative Standards Act 1992 (LSA 1992) defines fundamental
legislative principles (FLPs) as principles relating to legislation that
underlie a parliamentary democracy based on the rule of law.

The proposed amendment to finalise the Lower Balonne provisions
(deferred from finalisation in December 2008) for the Condamine and
Balonne Resource Operations Plan (CB ROP) poses in clause 243 a
potential breach of the principle which provides that legislation should
make rights and liberties, or obligations, dependent on administrative
power only if subject to appropriate review [LSA s4(3)(a)].

The potential breach is in relation to the inclusion of a provision that affects
the review and appeal rights for aggrieved persons which would ordinarily
be available under existing process for finalisation of a Resource
Operations Plan (ROP).

In this situation existing administrative powers to amend a ROP are not
being used and instead legislative power is to be used which is excluded
from review by the Judicial Review Act 1991.

Restricting the right to judicial review is considered justified in this case as
it is balanced with the extensive consultation undertaken throughout the
ROP development process and the robust merit review process undertaken
by the ROP Referral Panel.

Extensive consultation was undertaken over a period of several years
during the preparation of the draft CB ROP and prior to finalising the CB
ROP, giving interested parties opportunity to provide input. This included
public release of the notice of intention to prepare the draft CB ROP and
submissions on the draft CB ROP.

In addition, the Chief Executive established a referral panel (ROP Referral
Panel) to advise on relevant matters about the draft CB ROP and public
submissions to it. A ROP Referral Panel is an expert panel of independent
members of the public, established to review the draft CB ROP, any
relevant submissions and make recommendations to the Chief Executive.
In preparing the final draft CB ROP the Chief Executive considered the
recommendations of the ROP Referral Panel, including recommendations
relating to the Lower Balonne provisions.
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Finally, the Supreme Court of Queensland (in Munya Lake Pty Ltd & Ors v
The Chief Executive, The Department of Natural Resources and Water)
considered and reviewed the previous decision process and found in favour
of the Chief Executive and did not find fault.

Consultation

Community and industry stakeholders

Land Act 1994, Survey and Mapping Infrastructure Act 2003
and Water Act 2000 — (ambulatory boundaries)

Key external stakeholders were consulted during July and August 2009 and
included:

*  Cement Concrete & Aggregates Australia;

e Urban Development Institute Australia;

*  Surveying and Spatial Sciences Institute;

. Queensland Conservation Council;

e Local Government Association of Queensland;
*  Spatial Industries Business Association;

. Queensland Farmers Federation;

. AgForce;

*  Queensland Law Society; and

. Queensland Resources Council.

Aboriginal Cultural Heritage Act 2003 & Torres Strait Islander
Cultural Heritage Act 2003

The Department has discussed this issue with Queensland Gas Company,
Australia Pacific LNG, Origin Energy, Arrow Energy, Xstrata, Santos,
representatives of the Barunggam People, and members of the Wiri People
Core Country native title claim group.
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Forestry Act 1959 (restructure)

Targeted consultation has been undertaken with specific stakeholder groups
including employees, unions, customers of FPQ, joint venture partners and
conservation groups.

Surveyors Act 2003

The Surveyors Board, the Spatial Industries Business Association and the
surveying profession were consulted on the proposed amendments
regarding endorsement of individuals and corporations.

Land Act 1994 and Land Act 1994 (land registers)

The proposed amendments to the Land Act to support the Delbessie
Agreement have been tabled with the State Rural Leasehold Land
Ministerial Advisory Committee (MAC) in their November 2009 meeting

Government

Representatives from the following Departments were consulted in relation
to the Bill:

*  The Department of the Premier and Cabinet and Queensland Treasury
have been consulted throughout the development of the Bill on issues
relating to compensation.  Various other government agencies have
been consulted on the tidal and non-tidal feature based methodologies.

*  Primary Industries and Fisheries have also been consulted in relation
to the amendment to the Forestry Act and are supportive of the
amendment due to their ongoing interest in facilitating investment in
Queensland’s timber plantation industry.

Results of consultation

Community

Land Act 1994, Survey and Mapping Infrastructure Act 2003
and Water Act 2000 — (ambulatory boundaries)

The Queensland Resources Council did not provide any specific feedback
on the consultation draft of the Bill and stated that they will continue to
monitor the progress and implementation of the legislative changes.
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One of the key concerns raised has been the lack of compensation to
landowners whose boundary shifts on commencement.

Other concerns raised included the effect of the Bill on development
applications lodged and on existing extraction operations in watercourses.

Aboriginal Cultural Heritage Act 2003 & Torres Strait Islander
Cultural Heritage Act 2003

The consultation parties indicated that it sought leadership from the
Department, as the administrator of the Acts to eliminate any conjecture
and uncertainty relating to the definition of the native title party for an area
where there are two or more previously registered claimants for an area.

The amendment will eliminate duplication of processes in certain
circumstances, which was welcomed by some of the consultation parties.

Surveyors Act 2003

The Spatial Industries Business Association does not consider it necessary
to require a corporation registered as a surveyor to employ a surveyor who
holds a consulting endorsement. However, there is widespread support
amongst the profession for the proposed amendment. The Surveyors Board
considers the amendment essential to ensure that corporations registered as
surveyors have the relevant competency.

Land Act 1994

The State Rural Leasehold Land Ministerial Advisory Committee has not
identified concerns about the amendments relating to the Delbessie
Agreement.

Government

All Departments consulted supported the Bill.
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Notes on Provisions

Part 1 Preliminary

Short title

Clause 1 provides that the short title of the Act is the Natural Resources
and Other Legislation Amendment Act 2010.

Commencement

Clause 2 provides that the following parts of the Bill commence on a day to
be fixed by proclamation:

part 3 (Amendment of the Aboriginal Land Act 1991);

part 4 (Amendment of the Coastal Protection and Management Act
1995);

part 12 (Amendments of the Land Act commencing by Proclamation);

part 15 (Amendment of State Development and Public Works
Organisation Act 1971);

part 16 (Amendment of Survey and Mapping Infrastructure Act 2003);
part 17 (Amendment of Surveyors Act 2003);
part 19 (Amendment of Torres Strait Islander Land Act 1991);

part 21 (Amendment of Water Act 2000), other than sections 237 and
243 (Insertion of new ch 8, pt 4B - Special provision for Condamine
and Balonne Resource Operations Plan).

clauses 199 to 202 (insertion of new section 196A - Publication of
particular public notices on department’s website); and

In relation to the Forestry Act — restructure amendments to be effected by
this Bill:

amendments relating to the eventual dissolution of FPQ and the repeal
of the Forestry Plantations Queensland Act 2006 (contained in clause
72 (to the extent it inserts new section 131 into the Forestry Act),
clause 249 and the amendments to the Public Service Act 2008 and the
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Statutory Bodies Financial Arrangements Act 1982 in the schedule))
commence on a day to be fixed by proclamation; and

e certain transitional and consequential provisions which have the effect
of making either the Chief Executive administering the Forestry Act
or the plantation licensee the “successor” of FPQ need to commence
simultaneously with the granting of the first plantation licence. These
transitional and consequential provisions are listed in subclause 2(3).
Subclause 2(4) facilitates public notice of the date of effect of the
transitional and consequential provisions by requiring the date to be
notified by gazette notice.

Part 2 Amendment of Aboriginal
Cultural Heritage Act 2003

Act amended

Clause 3 provides that this part amends the Aboriginal Cultural Heritage
Act 2003.

Amendment of s 34 (Native title party for an area)

Clause 4 amends the definition of the Aboriginal native title party for an
area to put beyond doubt the identity of the native title party for cultural
purposes in the situation where there are two or more previously registered
claimants for an area. The amendment will put this issue beyond doubt for
all stakeholders.

Part 3 Amendment of Aboriginal Land
Act 1991

Clause 5 provides that this part amends the Aboriginal Land Act 1991.
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Amendment of s 20 (Beds and banks of watercourses and
lakes)

Clause 6 amends section 20 of the Act, which provides that watercourses
are “available State land” (land in which no person other than the State has
an interest) to remove the terms “beds and banks” of a watercourse. This
amendment reflects the fact that changes made in this Bill to the criteria for
determining the ambulatory boundary for non-tidal land mean that these
terms are no longer relevant in determining the extent of the State’s
ownership of a watercourse.

Amendment of schedule (Dictionary)

Clause 7 amends the Schedule to the Act by omitting the definition of
“beds and banks”. The definition referred to the Water Act, Schedule 4.
The changes made in this Bill to the criteria for determining the ambulatory
boundary for non-tidal land mean that these terms are no longer relevant in
determining the extent of the State’s ownership of a watercourse and have
been omitted from the Water Act.

Part 4 Amendment of Coastal
Protection and Management Act
1995

Act amended

Clause 8 provides that this part amends the Coastal Protection and
Management Act 1995.

Amendment of s 123 (Development permits—right to use and
occupy)

Clause 9 amends section 123 of the Act which provides, except in certain
listed circumstances a right to use and occupy land on which tidal works are
situated that have been granted a development permit for operational work
that is tidal work.

This amendment is consequential to amendment to the definition of “tidal
work” by clause 10 below, to ensure that “tidal works” previously on
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freehold land which are now on State land between the tidal boundary and
“tidal water” (orphaned assets) come under the definition of tidal works.
The amendment to section 123 will provide that the extension to the
definition of tidal works does not extend the right to use and occupy
beyond the area of any orphaned assets to land on the landward side of a
tidal boundary or right line tidal boundary.

Amendment of schedule (Dictionary)

Clause 10 amends the definition of “tidal works™ and inserts an associated
new definition in the dictionary. The amendments to the criteria for
determining the ambulatory boundary for tidal land made by this Bill may
result, in some cases, in structures such as boat ramps and associated
utilities (e.g. power and water) which previously ran straight from freehold
land to “tidal waters” now being partially located on State land in between
the new tidal boundary and tidal waters.

The revised definition will ensure that “tidal works” previously on freehold
land which are now on State land between the tidal boundary and “tidal
water” (orphaned assets) come under the definition of tidal works. The
consequence of this amendment is that the owner of the tidal works will, by
virtue of section 123 of the Act, have a right to use and occupy the land on
which the orphaned assets are located.

Part 5 Amendment of Dividing Fences
Act 1953

Act amended

Clause 11 refers to the Act which this part amends namely, the Dividing
Fences Act 1953.

Insertion of new s 4A (Act not to apply to licence areas)

Clause 12 inserts a new section 4A into the Act, which is to ensure that the
obligation to contribute to the construction or repair of a dividing fence
under the Act does not apply to a plantation licensee or plantation
sublicensee in relation to a licence area under the Act.
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Part 6 Amendment of Fire and Rescue
Service Act 1990

Act amended
Clause 13 refers to the Act which this part amends namely, the Fire Act.

Amendment of s 61 (Interpretation and application of division)

Clause 14 amends the definitions in section 61 of the Act to define
“licence area”, “occupier of land”, “plantation licensee”, “plantation
officer”, “plantation operator” and “plantation sublicensee”. These
definitions support the amendments to sections 66 and 68 of the Act
discussed below.

Amendment of s 66 (Fires in State forests etc.)

Clause 15 amends section 66 of the Act. Subsection 66(1)(b) provides that
division 1 of part 7 of the Act (which relates, amongst other things, to the
giving of permits to light fires) does not apply to the actions of persons
performing duties under the Act on certain categories of State land,
including State forest. The SPF and the licence area are subsets of the State
forest. After the grant of a plantation licence, it is intended that the
regulatory environment for the buyer, so far as is relevant to fire prevention
and control, should be as similar as possible to that of other private sector
occupants of land. The effect of this amendment is therefore to apply
division 1 of part 7 of the Act to the licence area which, amongst other
things, enables the commissioner to grant permits to any appropriate
person (including a plantation licensee or plantation sublicensee) to light
fires in a licence area. The amendment also clarifies that a plantation
operator or a plantation officer is not a person performing duties under the
Act in relation to the lighting of fires in a licence area.

The overall effect of this amendment is that while FPQ currently does not
require a permit under the Act to light a fire in the SPF, the plantation
licensee and any plantation sublicensee will require a permit. The existing
provisions of the Act (specifically subsection 71(2)) contemplate the
possibility of a “standing” permit being given where the commissioner is
satisfied that this is appropriate, including having regard to subsection
65(3). A “standing” permit arrangement could allow the plantation licensee
or a plantation sublicensee to light fires within a particular “burn period” in
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accordance with a fire management plan without being required to submit
an application for each individual burn.

It is intended that, the plantation licensee or any plantation sublicensee will
derive their powers and obligations in relation to fire prevention and control
on the licence area both from the Fire Act and the Forestry Act. However,
the plantation licensee will derive their powers and obligations in relation
to any fire prevention and control activities conducted outside the licence
area from the Fire Act. As such it is anticipated that the plantation licensee
will seek registration as a rural fire brigade under section 79 of the Act.
This will enable the holder of such registration to exercise a number of
powers under the Act additional to those of an occupier of land, and
facilitate responsible fire management and response activities on the
licence area and, where appropriate, surrounding areas, within the
oversight of the Queensland Fire and Rescue Service.

Amendment of s 68 (Powers of occupier of entry etc.)

Clause 16 amends section 68 of the Act to insert a new subsection 68(4)
and renumber the existing subsection 68(4). Subsection 68(3) requires an
occupier of land (which will include the plantation licensee or any
plantation sublicensee) to, inter alia, make certain notifications if they
become aware of a grass fire burning within 1.6 kilometres of their land.
The category of persons to whom the notification must be directed is
“prescribed persons” who are listed in the definition in subsection 68(4)
and who, relevantly, include an officer of a rural fire brigade. As it is
anticipated that the plantation licensee will seek registration as a rural fire
brigade, the effect of this amendment is to clarify that an occupier which is
registered as a rural fire brigade cannot meet its obligations under section
68 by “self-notifying”.

Part 7 Amendment of Forestry Act 1959

Act amended

Clause 17 provides that this part amends the Forestry Act 1959.

Page 36



Natural Resources and Other Legislation Amendment Bill 2010

Insertion of new ss 14-15

Clause 18 inserts new sections 14 and 15 in the Forestry Act.

New section 14 (Joint Ministerial power)

New section 14 provides that, until an end day declared by a gazette notice,
a reference in the Forestry Act to the Minister, the Chief Executive or the
chief executive (fire) (each a relevant person), includes a reference to the
Minister administering the Financial Accountability Act 2009 (Treasurer).

New section 15 (Expiry of ss 14-15)

New section 15 provides a sunset date for sections 14 and 15, being one
year from commencement. There is an option to extend this period by a
regulation, for a maximum of two years.

The effect of new section 14 is to temporarily permit the Treasurer to
exercise the full range of functions under the Forestry Act granted to the
Minister administering the Forestry Act, the Chief Executive administering
the Forestry Act and the Chief Executive administering the Fire Act.

This is a temporary mechanism to enable the plantation licence and the
related agreements to be executed by the Treasurer under section 61QA of
the Forestry Act. This reflects the commercial reality that major
transactions can be time sensitive and protects the State’s interests by
enabling the State to respond quickly to issues relating to the divestment of
FPQ.

It is likely that the end day referred to in this section will be shortly after
the restructure and divestment of FPQ is completed. The provision for an
extension of not more than 2 years duration (by regulation) is intended to
provide coverage for unforeseen contingencies and thereby protect the
commercial interests of the State.

Amendment of s 17 (Appointment of officers)

Clause 19 amends section 17 of the Act to empower the Chief Executive to
appoint “plantation officers” for a licence area. The amendments to section
17 also provide that the appointment ceases if the person stops being an
employee of a plantation operator, or the plantation operator ceases to be a
delegate of the Chief Executive’s powers under new section 96B of the
Forestry Act.
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Under new subsection 96B(2) of the Forestry Act, the Chief Executive may
delegate his or her functions under section 17 to appoint plantation officers
to a plantation licensee, plantation sublicensee, plantation manager, or a
registered mortgagee or an enforcing party (appointed by the mortgagee). It
is intended that the appointing function will be delegated to the direct
employer of the plantation officers because that entity is best placed to
supervise and oversee the activities of the plantation officers.

The power to appoint “forest officers” and “other officers” as referred to in
subsection 17(1) will not be delegated to the plantation licensee, a
plantation sublicensee or a plantation manager — they will only be able to
appoint plantation officers, and then only for so long as the delegation
remains in place. Pursuant to new subsection 17(2A), plantation officers
must be appointed for a specified licence area, being (under new subsection
96B(4)(a)) the relevant licence area for the appointing plantation licensee,
plantation sublicensee or plantation manager, and may exercise powers
only within that licence area (new subsection 18A(1)).

Plantation officers will exercise a smaller range of powers than forest
officers, being only those powers listed in new sections 18A and 18B and
existing sections 72, 75 and 88 (as amended by the Bill).

Insertion of new ss 18A—-18C

Clause 20 inserts new sections 18A to 18C into the Forestry Act.

New section 18A (General powers of plantation officers)

New section 18A outlines the general powers of a plantation officer and
makes the failure to comply with a lawful direction or requirement of a
plantation officer an offence. A plantation officer may:

* take away or dispose of an unauthorised notice in a licence area;

* require the production of an authorisation permitting a person to
conduct an activity in the licence area and inspect, examine and take
copies of the authorisation (new section 20 is a supporting provision
for this power);

*  where a plantation officer finds a person committing (or who can be
reasonably suspected of having committed) an offence, require the
name and address of that person;
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e direct a person to stop committing an offence, and/or to leave the
licence area; and

*  direct a person to leave an area if the plantation officer reasonably
believes that the person’s presence in or near the licence area involves
a risk to that person’s, or another person’s, health or safety.

All of these powers are only capable of being exercised in the relevant
licence area. Reflecting the commitment to maintain public access to the
SPF, the power to direct persons to leave an area is limited to those
circumstances where the person’s presence involves a risk to a person’s
health or safety. For example, a person may be directed to leave an area
where tree felling is occurring.

Regulatory signs erected by the plantation licensee, plantation sublicensee,
plantation manager or a plantation officer under section 34AA as the
delegate of the Chief Executive under new section 96B are another means
of ensuring that persons are not in parts of the licence area where activities
such as tree felling and back burning are occurring or are scheduled to
occur.

New section 18B (Powers of plantation officers in relation to
fire)

New section 18B provides a plantation officer with certain powers in
relation to a fire in a licence area. If a plantation officer reasonably believes
that a fire is, or is likely to be, a hazard, the plantation officer may put the
fire out or direct a person to put the fire out or to reduce the intensity of the
fire. Failure to comply with a direction of a plantation officer in respect of a
fire is an offence.

Plantation officers will often be “first on scene” within the licence area, and
therefore require appropriate powers in relation to fire control. These
powers are consistent with the powers of:

»  forest officers under section 12 of the Forestry Regulation 1998; and

*  rural fire brigades under the Fire Act (although rural fire brigades also
have additional powers).
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New section 18C (Plantation operator and plantation officer are
persons performing duties only for particular provisions)

New section 18C is a clarifying provision to the effect that certain
references in the Act to persons “performing duties under this Act”
include:

*  aplantation operator; and
*  aplantation officer,

when performing duties under the Forestry Act. Plantation operators and
plantation officers will also be treated as persons performing duties under
the Forestry Act for the purposes of subsections 39(2)(a) (offence of
interfering with forest products on State Forest), 84(4) (requirement to
produce a person’s authority), 86(1) (offence of obstruction of officer),
95(a)(b) (rebuttable presumption about a signature) and 96
(acknowledgement of service) of the Forestry Act, but not for other
sections of the Forestry Act.

The amendments to the Forestry Act effected by the Bill create a number of
new categories of persons/entities in relation to the plantation licence and
the licence area, including as follows:

* the plantation licensee, which is the corporation to which a plantation
licence is granted by the Minister under new section 61QA;

* aplantation sublicensee, which is a corporation to which a sublicence
of a plantation licence is granted by the plantation licensee (with the
consent of the Minister) under new section 61QQO; and

* a plantation manager, who is a person engaged by a plantation
licensee or a plantation sublicensee to conduct plantation forestry
operations in the licence area on behalf of the plantation licensee or
plantation sublicensee.

Generally, rights and obligations relating to the use and occupation of the
licence area are granted to/placed on the plantation licensee and any
plantation sublicensee. Sublicensing arrangements are explicitly
recognised under the amended provisions of the Forestry Act because
business structures involving a combination of a "property company" and
an "operations company" which is a lessee, sublessee or sublicensee of the
"property company" are common in the forestry industry.

In addition, new section 96B provides for the Chief Executive to delegate
certain functions under the Act to the plantation licensee, and any person
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associated with the plantation licensee which may be the employer of the
staff involved in the day to day operations of the plantation forestry
business. Thus, new section 96B allows for a delegation to a plantation
licensee, a plantation sublicensee or a plantation manager, as well as a
registered mortgagee or an enforcing party exercising power under section
61SQ.

The Forestry Act uses the term "plantation operator" to refer to any of a
plantation licensee, plantation sublicensee, plantation manager, registered
mortgagee or enforcing party.

Plantation officers mainly derive their powers from the Forestry Act, but
can also be the delegate of the Chief Executive under new section 96B.

Particularly because of the delegation arrangements, it is possible that there
may be some confusion in relation to whether, and when, plantation
operators and plantation officers are to be regarded as persons "performing
duties under this Act". New section 18C clarifies this issue.

Insertion of new s 20 (Retention of document produced to
plantation officer)

Clause 21 1nserts new section 20 in the Forestry Act to set out the
procedural obligations that apply where a plantation officer requires a
person to produce documents under new subsection 18A(2)(b).

Amendment of s 21 (Officers not to trade in timber etc.)

Clause 22 amends section 21 of the Forestry Act to include plantation
officers as officers covered by the section. Section 21 prevents officers
becoming subject to a conflict of interest by prohibiting them from
engaging in certain dealings without the consent of the Chief Executive.
The power to grant such a consent, so far as is relevant to the licence area,
is amongst the powers capable of delegation under new section 96B.

Insertion of new s 32AA (Chief executive to notify chief
executive (lands) of change to State forest)

Clause 23 inserts a new section 32AA, which requires the Chief Executive
to notify the Chief Executive (lands) of any increase or decrease in the area
of land declared to be State forest.
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This section is included to ensure the Chief Executive, who administers the
State forest and is best placed to know about any changes, notifies the
Chief Executive (lands) about any land related changes.

Insertion of new pt 3A

Clause 24 1inserts new Part 3A into the Forestry Act.

New Part 3A (State plantation forest)

New Part 3A deals with the declaration of State forest as SPF and sets out
the circumstances in which land can be removed from the SPF.

New section 32A (Declaration of land as State plantation forest)

New section 32A provides for the declaration of the SPF by regulation. The
relevant regulation is the Forestry Regulation 1998, which is amended in
Part 8 to insert a new schedule 4A which will list the plans showing the
SPF estate as at the date of assent. The amendment of the Forestry
Regulation 1998 by primary legislation is required to enable the restructure
timing to be met. After the restructure, if required, areas can be placed in
and removed from SPF by a regulation amending schedule 4A of the
Forestry Regulation 1998.

Only land which is already classified as State forest is capable of being
classified as SPF. This reflects the current arrangements. New subsection
32A(2) provides that if land which is SPF stops being State forest, it
automatically ceases to be SPF. This subsection is required to replace
subsection 4(3) of the Forestry Plantations Queensland Act 2006.

SPF is currently declared by regulation under subsection 4(1) of the
Forestry Plantations Queensland Act 2006. As it is proposed to repeal the
Forestry Plantations Queensland Act 2006 after FPQ is restructured (see
clause 249 of the Bill), it is necessary to move this mechanism into the
Forestry Act.

New section 32B (Particular areas of conservation value to be
removed from State plantation forest)

New section 32B provides for the automatic removal of certain areas of
conservation value from the SPF as specified in the section, with the effect
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that these areas cease to be part of the licence area, but remain as State
forest.

As part of the preparations for the sale of FPQ, certain areas of the SPF
estate were identified as having conservation value, and the Government
has committed to removing these from the SPF estate once the current
plantation timber has been harvested. The dates specified in new section
32B provide a sufficient period for the current plantation timber to mature
and be harvested, and for the area to be rehabilitated to standards specified
in the plantation licence. The plantation licence also allows for these areas
to be excised from the licence area before the dates specified in new section
32B if the plantation licensee harvests and rehabilitates them before those
dates. It should be noted that when these areas are removed from the
licence area, there is no entitlement to compensation.

New section 32C (Quarrying in State plantation forest)

New section 32C provides that the Chief Executive may not get or
authorise a person to get a total of 5,000t or more of quarry material, in a
year, from an area within SPF. The reason for including this provision is
that quarrying activities of this intensity are likely to be disruptive to
plantation forestry operations. The effect of the provision is that if the State
wishes to place a quarry of this capacity in an area which is currently SPF,
the State can revoke the SPF classification of the area by regulation, and the
area will retain its classification as State forest. Areas removed from SPF
are automatically removed from any licence area, triggering the application
of the compensation provisions in new division 8 of part 6D of the Forestry
Act. The section exempts quarrying activities conducted by a plantation
licensee or plantation sublicensee on SPF because their quarrying activities
(which, under the terms of the proposed plantation licence, may be
restricted to getting and using quarry material in the licence area to
construct and maintain the plantation licensee's own roads and certain other
roads) will not be inconsistent with plantation forestry and the conduct of
plantation forestry activities by the licensee.

Omission of s 33AA (Application of pt 4 to a State plantation
forest)

Clause 25 omits section 33AA of the Forestry Act, which modified the
application of part 4 of the Forestry Act to SPF in order to recognise the
role of FPQ and FPQO as set out in Part 6C. This amendment will take
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effect simultaneously with the omission of Part 6C from the Forestry Act
which will occur upon entry into a plantation licence.

Amendment of s 34 (Use of State forests)

Clause 26 amends section 34 of the Forestry Act to provide that
subsections 34(1)(a), 34(1)(c), 34(2) and 34(2A) do not apply to natural
resource products in a licence area. Section 34 sets out a list of powers of
the Chief Executive for the purposes of the use and management of State
forests, including SPF. This amendment limits the exercise of certain of
these powers, namely the power to:

e determine and cause to be put into operation the silvicultural system
most suitable to the circumstances of a State forest; and

*  determine, in relation to the period specified in the determination, the
maximum quantities of forest products of any kind or description
which may be removed from a State forest during such period without
impairing the permanent productive capacity of the State forest or
State forests in question.

The plantation licence requires that the plantation licensee holds an
appropriate forestry management accreditation under an internationally
recognised accreditation system which requires the implementation of
sustainable management practices. At this stage, provided that such
accreditation is maintained, it is not intended that the State will impose a
silvicultural system on the plantation licensee, or set maximum harvest
quantities (which, regardless, is a concept relevant to native forest
harvesting activities, not plantation based activities). These will be matters
for the plantation licensee’s business judgement, having regard to the
requirement to maintain their forestry management accreditation.

The Chief Executive continues to hold powers under these sections in
relation to forest products other than natural resource products, because the
plantation licensee does not obtain the exclusive right to deal with forest
products other than natural resource products.

Subsection 34(3) of the Forestry Act provides that despite any lease,
licence, permit or other right or authority granted under this or any other
Act, the Chief Executive may within any State forest from time to time
construct, carry out, improve, maintain, operate, protect, control, and
otherwise manage any silvicultural or other works of any description
whatsoever which the Chief Executive considers necessary or desirable for
the proper utilisation and management of the State forest. The effect of the
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amendment is that the State will not have an overriding ability to
unilaterally carry out works in the licence area. Such works are the
responsibility of the plantation licensee.

Amendment of s 34A (Specialised management within State
forests)

Clause 27 amends section 34A of the Forestry Act so that the Governor in
Council cannot declare an area of SPF to be a feature protection area,
scientific area, State forest park or forest drive. These “specialised
management areas” are subject to specific requirements under sections
34C, 34D, 34E and 34F of the Forestry Act, and it is not appropriate that
these requirements be unilaterally imposed upon the plantation licensee
post-sale. The Chief Executive still retains the ability to remove areas from
SPF (which triggers the compensation arrangements under new division 7
of part 6D of the Forestry Act) but retain their State forest classification,
and may then designate such areas as “specialised management areas”.

There are a small number of areas within the SPF which are currently
classified as feature protection areas and scientific areas. The “dual
classification” of these areas is saved by clause 72 of the Bill. Provisions
have been included in the plantation licence to ensure that these areas
continue to be managed in accordance with sections 34C and 34E of the
Forestry Act.

Amendment of s 34H (Self-registration camping areas)

Clause 28 amends section 34H of the Forestry Act to provide that SPF
cannot be a self-registration camping area. After commencement, there will
be no existing self-registration camping areas in the SPF estate. The
Department of Environment and Resource Management, rather than the
plantation licensee, will be responsible for the management of camping
sites within State forest.

Amendment of s 35 (Granting of permit for land within State
forest)

Clause 29 amends section 35 of the Forestry Act to insert a subsection
(1A) in respect of granting an occupation permit, a stock grazing permit or
an apiary permit within State forest and a licence area. This subsection
requires a plantation licensee or other person exercising delegated power
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under section 35 to advise an applicant of its ability to apply for a review of
a decision under section 83A of the Forestry Act.

Amendment of s 37 (Particular authorities over State forest,
timber reserve or forest entitlement area)

Clause 30 amends section 37 of the Forestry Act in order to clarify that the
section is not intended to limit or otherwise affect the provisions under
which compensation is payable to owners of land under the Mineral
Resources Act 1989, the Petroleum & Gas (Protection & Safety) Act 2004
or the Greenhouse Gas Storage Act 2009.

Amendment of s 39 (Interfering with forest products on State
forests etc.)

Clause 31 amends section 39 of the Forestry Act. Section 39 is an offence
provision relating to unauthorised interference with forest products
(including natural resource products) in State forest. The effect of the
amendment is to ensure that authorised dealings with forest products cover
the contemplated post-sale arrangements. To this end, new paragraph (b) of
subsection 39(1) provides that it is not an offence to interfere with forest
products under the authority of a permit to light fires given under section
65 of the Fire Act.

New paragraph (b) of subsection 39(2) provides that section 39 does not
apply to a person acting under a plantation licence, a plantation sublicence
or a related agreement or in accordance with an agreement entered into
with a plantation licensee or plantation sublicensee. The reference to
persons acting in accordance with an agreement entered into with a
plantation licensee or plantation sublicensee includes customers, who will
be getting natural resource products from agreed areas within the licence
area pursuant to a customer contract with the plantation licensee. It is
intended that the plantation licensee will enter into customer contracts on a
purely contractual basis, and not as “sales permits” under the Forestry Act.

Replacement of s 43 (Application of pt 6 to forest products from
a licence area)

Clause 32 omits and replaces section 43 of the Forestry Ac to provide that
Part 6 does not affect the rights of a plantation licensee or plantation
sublicensee to deal with natural resources or to get and use quarry material
under Part 6D or a plantation licence or plantation sublicence. Current
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section 43 modified the application of Part 6 of the Forestry Act to SPF in
order to recognise the role of FPQ and FPQO as set out in Part 6C. This
amendment will take effect simultaneously with the omission of Part 6C
from the Forestry Act.

Amendment of s 46 (Sale of forest products or quarry material)

Clause 33 omits section 46(1AA) of the Forestry Act to remove the power
of the Chief Executive to enter into a profit 4 prendre with FPQ. Instead,
the Minister is empowered under new section 61QA to enter into a
plantation licence in respect of SPF. FPQ’s existing profit 4 prendre will in
fact be terminated when the first plantation licence is entered under new
section 61QA. This section will be omitted at the time the plantation
licence is granted.

Amendment of s 55 (Licences to get forest products etc.)

Clause 34 inserts a new subsection (2) into section 55 of the Forestry Act
with respect to licences to get forest products etc. This subsection requires
a plantation licensee or other person exercising delegated power under this
section to advise an applicant of its ability to apply for a review of a
decision under section 83A of the Forestry Act.

Amendment of s 56 (Permits etc.)

Clause 35 inserts a new subsection (4) into section 56 of the Forestry Act
with respect to licences to get forest products etc. This subsection requires
a plantation licensee or other person exercising delegated power under this
section to advise an applicant of its ability to apply for a review of a
decision under section 83A of the Forestry Act.

Clause 35 also inserts a new subsection (5) into section 56 of the Forestry
Act to make it clear that new section 61QA and not section 56 is the
operative provision as regards plantation licences and plantation
sublicences. Other permits, licences, leases, authorities, agreements and
contracts will continue to be able to be granted and extended by the Chief
Executive under subsection 56(1), including over the licence area.

Amendment of s 57 (Power of entry under licence or permit)

Clause 36 1inserts a new subsection (7) into section 57 of the Forestry Act
to provide that section 57 (which grants to holders of permits and licences
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under the Act certain powers of entry over nearby land for the purpose of
accessing their permit or licence area) does not apply to a plantation
licence or plantation sublicence. A plantation licensee’s or plantation
sub-licensee’s rights of access over relevant State land will be governed by
a licence, permit or agreement as contemplated by new subsection 61QL.

Amendment of s 58 (Power to cancel, suspend, permit, licence
etc.)

Clause 37 inserts a new subsection (7) into section 58 of the Forestry Act to
provide that section 58 (which contains the Chief Executive’s power to
cancel, suspend a permit, licence, lease or other authority, or an agreement
or contract granted or made under the Forestry Act) does not apply to a
plantation licence or plantation sublicence. After the restructure, a
plantation licence may only be cancelled in accordance with Division 6 of
Part 6D of the Forestry Act. The ability to cancel a plantation sublicence
will be governed by the terms of the sublicence.

Amendment of s 59 (Transfer of permits etc.)

Clause 38 inserts a new subsection (3) into section 59 (under which a
lease, agreement, contract, permit, licence or other authority granted or
made under the Forestry Act can be transferred or surrendered), which
provides that the section does not apply to a plantation licence or plantation
sublicence.

Amendment of s 60 (Failure to comply with provisions of lease,
etc.)

Clause 39 inserts a new subsection (3) into section 60 (under which a
failure to comply with a provision, condition or restriction to which a lease,
agreement, contract, permit, licence or other authority is granted or made
under the Forestry Act is an offence) does not apply to a plantation licence
or plantation sublicence. The consequence of a breach of the terms of a
plantation licence will be set out in the plantation licence and also in
Division 6 of Part 6D of the Forestry Act. The terms of a plantation
sublicence will set out the consequences for a breach by the sublicensee.
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Amendment of s 61H (Appeal to Land Court)

Clause 40 amends section 61H of the Forestry Act to correct a reference to
a “division” of the Act which should instead be a reference to a “part” of
the Act. This amendment is not related to the restructure of FPQ.

Amendment of s 61J (Agreement about natural resource
products)

Clause 41 omits paragraph 61J(4)(a), which provides that the vesting of
natural resource product under the agreement does not create an interest in
land under the Land Act or the Land Title Act.

Section 61J establishes legal mechanisms to allow freehold landholders
and lessees who own the trees as improvements to enter into natural
resource agreements about the ownership, use and economic benefit of
natural resource products (e.g. trees or carbon) and for those agreements to
be registered as a profit a prendre on the land title pertaining to the

property.

Whilst it is likely that registration of the agreement under Land Title Act
has the effect of creating an interest in land, the removal of section 61J will
remove confusion in the forestry plantation industry and ensure that any
natural resource agreement made after commencement will create an
interest in the land. Ensuring that an agreement changing the ownership of
trees creates an interest in land will provide a level of security for
landholders entering into any agreements relating to plantations for use in
the voluntary carbon market. Existing agreements will not be affected by
the amendment.

Amendment of s 61L (Definitions)

Clause 42 adds a reference to section 65A of the Forestry Act to a list of
provisions set out in paragraph (d) of the definition of "relevant provision"
in section 61L of the Forestry Act.

This amendment reflects a change to section 65 effected by clauses 52 and
53 (to omit subsections 65(3) and 65(3A) and insert new section 65A,
which restates this subsection in more modern language). Section 61L of
the Forestry Act is not repealed on assent, but only when clause 44 of the
Bill becomes effective.
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Amendment of s 61N (Application of relevant provisions)

Clause 43 replaces a reference to subsection 65(3) of the Forestry Act to
new section 65A, reflecting the change effected by clause 53. Section 61N
of the Forestry Act is not repealed on assent, but only when clause 44 Part
3A SPF of the Bill becomes effective.

Omission of pt 6C and s 61T

Clause 44 omits part 6C and section 61TW of the Forestry Act when the
plantation licence is entered into. Part 6C made FPQ and FPQO, rather than
the Chief Executive, the “administering entity” for various sections of the
Forestry Act, so far as they applied to SPF. The effect of the repeal of part
6C is that functions and powers under these sections “revert” to the Chief
Executive, who may exercise them personally or through a delegate such as
the plantation licensee under new section 96B, or through another delegate
such as an appropriately qualified employee of the Department.
Transitional provisions reflecting this change are included in new sections
120, 122 to 126 and 129 of the Forestry Act.

Section 61T (formerly numbered 61Q) modified the application of part 7 of
the Forestry Act to SPF in order to recognise the role of FPQ and FPQO as
set out in Part 6C. This amendment will take effect simultaneously with the
omission of Part 6C from the Forestry Act.

New Part 6D (Plantation forestry)

Clause 45 inserts new Parts 6D and 6E into the Forestry Act.
Insertion of new pts 6D and 6E

New Part 6D establishes the regulatory arrangements for plantation
licences in respect of SPF.

New Division 1 - Preliminary

New section 61Q (Definitions for pt 6D)

New section 61Q provides supporting definitions for part 6D.
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The term “plantation forestry” is relevant (inter alia) to the “use it or lose
it” obligation imposed on the plantation licensee under new subsection
61QE(1)(a). Importantly, “plantation forestry” is an ongoing activity,
consistent with the principle that State forests are permanently reserved for
the purpose of producing timber and associated products in perpetuity in
subsection 33(1) of the Forestry Act. This is directed towards ensuring that
the licence area will be appropriately managed for forestry activities
including being replanted after harvesting, consistent with sustainable
management practices for plantation forestry that are generally accepted in
the Australian plantation forestry industry at the relevant time.

New Division 2 - Plantation licences

New section 61QA (Agreements to deal with natural resource
product etc.)

New subsection 61QA(1) empowers the Minister to grant a corporation the
right to deal with natural resource product on specified SPF or specified
parts of SPF for the purpose of plantation forestry and for incidental
purposes, by entering into an agreement (plantation licence) with the
corporation (plantation licensee) and provides for the matters that may be
included in a plantation licence.

Under new section 61QA of the Forestry Act, a plantation licence can only
be granted in respect of SPF land. New section 61QA(7) provides that if
land forming part or all of the licence area for a plantation licence stops
being SPF, the land also stops being licence area. This will also occur if
land forming part or all of the licence area stops being State forest (which
has the effect that it also stops being SPF). Removal of land from the
licence area under new subsection 61QA(7) (except pursuant to new
section 32B) is a compensation event under new section 61RH.

Without limitation, the incidental purposes contemplated by this section
include granting and administering permits and licences under sections 35,
55, 56 and 73(2) to the extent that such functions and powers are delegated
to the plantation licensee and other persons under new section 96B.

Consistent with the Government’s commitment to protect lawful access
rights for the public over SPF, a plantation licence does not confer rights of
exclusive possession on the plantation licensee. Instead, it gives the
plantation licensee the exclusive right to deal with, including get and sell,
natural resource products in the licence area. The plantation licensee also
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has a right to enter and remain in, and use, the licence area, but this is a
non-exclusive right. This position is further clarified by new subsection
61QA(7).

The Bill will not give the plantation licensee the right to sell quarry
material in the licence area (quarry material is not natural resource product
under the Forestry Act). Instead, the plantation licensee will have the right
to get and use quarry material in the licence area as provided for in the
plantation licence and the relevant agreements. In this regard, it is intended
that the plantation licensee will be permitted to use quarry material in the
licence area to construct and maintain roads and tracks both within the
licence area and outside the licence area where required to access the
licence area. Pursuant to new subsection 61QA(5), no fee is payable in
relation to a plantation licensee’s right to get and use quarry material under
its plantation licence.

New subsection 61QA(2)(e) provides that the plantation licensee’s rights
under new subsections 61QA(2)(a) and 61QA(2)(b) may be restricted or
limited in relation to particular areas in the licence area. It is intended that
more limited rights will apply to the areas known as “buffer areas”, which
are native forest areas within the licence area. Although the licence area
comprises predominantly plantation timber, there are native forest areas
which border plantation areas and protect them against fire, and which
border and protect watercourses within the licence area. The plantation
licence does not grant the plantation licensee the right to get and sell timber
from these “buffer areas” (except to the extent that tree felling in these
areas is incidental to routine maintenance). To the extent that the Chief
Executive currently grants sales permits over these areas to third party
timber processors, these arrangements will not be changed as a result of the
amendments made by the Bill (however such permittees will be subject to
new subsection 69E(5)).

New section 61QB (Related agreements)

New section 61QB empowers the Chief Executive under the Forestry Act,
and the Chief Executive (fire) to enter into one or more agreements with a
plantation licensee or plantation sublicensee about operational and other
matters relevant to the use, maintenance and management of the licence
area (related agreements). Such agreements can also, amongst other things,
deal with arrangements relating to access over relevant State land. These
agreements are not intended to be registered.
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New section 61QC (Plantation licence is an interest in land)

New section 61QC clarifies that the nature of the interest conferred by a
plantation licence is akin to a profit & prendre. As profits 4 prendre are
classified as interests in land, the new section explicitly states that
plantation licences and plantation sublicences confer an interest in land.

New section 61QD (Sale of natural resource product)

New section 61QD clarifies that, subject to the plantation licence, a
plantation licensee may contract with other persons for the sale of natural
resource products from its licence area, including by granting to a customer
the right to get a specified volume of natural resource products from a
specified area within the licence area (an “at stump” contract). It is
intended that the plantation licensee or plantation sublicensee will enter
into contracts on a purely contractual basis, and not as “sales permits”
under the Forestry Act. The licensee may also conduct a business of selling
harvested timber (e.g. merchandising timber sales delivered to mill door).

New section 61QE (Statutory obligations)

New section 61QE imposes statutory obligations on the plantation licensee,
without limiting any other obligations of a plantation licensee under the
Act, the plantation licence or a related agreement. It is intended that the
plantation licence and the related agreements will impose a range of
obligations on the plantation licensee, however, the two obligations
imposed by section 61QE are particularly important in terms of protecting
the public interest and have been included in the Forestry Act for this
reason.

The plantation licensee’s statutory obligations are:
*  to use the licence area for the purpose of plantation forestry; and

* to not interfere with the lawful use of the licence area by members of
the public and others unless it is reasonably required for the plantation
licensee’s use of the licence area for the purpose of plantation forestry
or an incidental purpose.

The requirement to use the licence area for the purpose of plantation
forestry, together with the enforcement mechanisms available to the
Minister under new Division 4 of Part 6D of the Forestry Act, imposes a
“use it or lose it” obligation on the plantation licensee. Consistent with the
announced objectives for the sale, it is expected that the buyer will operate
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a commercially and environmentally sustainable plantation forestry
business post-sale. This requires an appropriate level of continuing
investment in replanting the licence area, subject to legitimate plantation
forestry considerations such as environmental conditions and forecast final
product demand patterns. Although the plantation licence will allow the
licence area to be used for purposes incidental to plantation forestry (ie
including those activities conducted prior to sale, such as grazing,
beekeeping, communications infrastructure and recreational activities),
under new subsection 61QE(1)(a), plantation forestry must be the
dominant purpose for which the licence area is used. It is implicit in the
definition of “plantation forestry” that compliance with the obligation in
new subsection 61QE(1)(a) will be assessed over a timeframe of
appropriate length, and in respect of areas within the licence area of an
appropriate size, having regard to generally accepted industry practice.

The requirement not to interfere with the lawful use of the licence area by
members of the public and others unless it is reasonably required for the
plantation licensee’s use of the licence area for plantation forestry purposes
or incidental purposes is one of a number of measures included in the Bill,
the plantation licence and the relevant agreements to deliver on the
Government’s commitment to protect existing lawful access rights for the
public over SPF land. Other mechanisms include the limitation on the
delegated power to erect regulatory signs imposed by new subsection
96B(4)(b) and a requirement in the plantation licence to include
information on the plantation licensee’s website about how to apply for
access permits in respect of the licence area.

Without limitation, “interference” can take the form of:

* erecting a regulatory notice prohibiting entry into an area (if the
prohibition is not reasonably required for plantation forestry purposes
or incidental purposes, it is also likely that the delegation of the
notices power by the Chief Executive to the plantation licensee does
not authorise the notice because of new subsection 96B(4)(b)); or

*  creating a permanent physical barrier to public access.

It should be noted that the use of the licence area by members of the public
and others contemplated by subsection 61QE(1)(b) is lawful use, such as a
licensed driver or rider using a registered vehicle on formed roads in
accordance with the road rules.

New subsection 61QE(3) provides that section 61QE does not require a
plantation licensee to plant trees on:
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* a “conservation” area identified in new section 32B: These areas are
included in the plantation licence on a “one harvest” basis. After they
are harvested, they will be rehabilitated to standards set out in the
plantation licence and then removed from the licence area and from
SPF, rather than being replanted; or

* an unformed plantation forestry road that is taken to be part of the
licence area under new section 61QM. This is because the rights of the
licensee over these areas are temporary in nature due to the fact that a
road constructing authority may decide to construct a formed road on
the unformed plantation forest road.

New section 61QF (Rights under a plantation licence)

New section 61QF clarifies that, subject to any contrary intention
expressed or implied in the Forestry Act, the plantation licence or a related
agreement, a right conferred on a plantation licensee under the Forestry
Act, the plantation licence or a related agreement may be exercised by the
plantation licensee’s employees, agents, contractors, customers and
invitees.

New section 61QG (Appointment of plantation manager)

New section 61QG gives the plantation licensee the right to appoint a
person as a plantation manager, with the Minister’s written approval, over
part or all of the licence area. A plantation manager may also be a delegate
of the Chief Executive of the Act under section 96B.

New section 61QH (Acts and omissions of a plantation
sublicensee or plantation manager etc.)

New section 61QH makes the plantation licensee liable for the acts and
omissions of a plantation sublicensee, plantation manager appointed by it
and an employee, agent, contractor, customer or invitee of a plantation
licensee, a plantation sublicensee or a plantation manager.

Those acts or omissions may amount to a breach of the Forestry Act, the
plantation licence or the related agreements. This strengthens the need for
the plantation licensee to supervise these persons.
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New section 61Ql (Plantation licence may be transferred)

New section 61QI permits a plantation licensee to transfer its rights and
obligations under a plantation licence with the Minister’s approval. The
transfer must be registered (see section 61RO) and will take effect on
registration. The section provides for the obligations of the plantation
licensee to be transferred on registration, to overcome the common law
position that obligations cannot be transferred.

A transfer cannot be registered unless the registered mortgagee of the
plantation licence (if any) gives its written consent (see section

61RW(1)(d)).

Only the whole of a plantation licensee’s interest in a plantation licence can
be transferred. The mechanism for transferring part of a licence area is
dealt with in sections 61RB to 61RS.

New section 61QJ (Related agreements may be transferred)

New section 61QJ allows the plantation licensee to transfer related
agreements and its obligations under related agreements if it transfers its
interest in a plantation licence to another party, provided certain conditions
are met.

New section 61QK (Amending a plantation licence)

New section 61QK sets out a process for amending a plantation licence. A
plantation licence may only be amended with the Minister’s approval.
Parties cannot be added or removed by amending a plantation licence. The
appropriate dealing to add or remove parties may be a transfer.

New section 61QL (Plantation licensee’s rights of access over
relevant State land)

New section 61QL permits the Chief Executive to grant to the plantation
licensee the rights of access over relevant State land, and to State owned
infrastructure on relevant State land, that are necessary for the exercise of
the plantation licensee’s rights or obligations under the Forestry Act, the
plantation licence or a related agreement under section 61QB(1).

If the Chief Executive and the plantation licensee fail to agree on the grant
of reasonable access rights under this section, the plantation licensee’s
access rights are to be decided by the Minister. These rights bind all
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persons having an interest in the relevant State land over which the right is
given.

Despite that, it is not intended that the Minister would grant access rights
that are inconsistent with existing uses of land (i.e. existing tenures or
interests in land).

New section 61QM (Unformed plantation forest roads)

New section 61QM will allow unformed plantation forest roads to be
treated as being part of a licence area and used for plantation purposes.

Currently, dedicated roads do not form part of the State forest. There are a
number of dedicated roads that run through the SPF that have never been
constructed or used as a road, but have been planted with timber. Because
these areas are not being used as roads, the State wishes to ensure that the
plantation licensee may maintain these areas and use them to continue to
grow and harvest timber until they are required (if ever).

New section 61QN (Chief Executive to identify unformed
plantation forest roads for s 61QM)

New section 61QN provides that the Chief Executive may identify and
record the boundaries of unformed plantation forest roads, as described in
section 61QM, within the licence area.

New Division 3 - Plantation sublicences

New section 61QO (Approval)

New section 61QO establishes a statutory basis for a sublicence of a
plantation licence to be granted. The plantation licensee (with the approval
of the Minister and the written consent of any registered mortgagee) may
enter into an agreement (plantation sublicence) with a corporation
(plantation sublicensee) under which all of the plantation licensee’s rights
under its plantation licence in relation to all or part of the licence area are
granted to the plantation sublicensee for a period that is less than the
unexpired term of the plantation licence. A plantation sublicence may be
used where the plantation licensee wishes to be a “property” investor and
the plantation sublicensee is the operator of the plantation forestry
business. Further, a plantation licensee may seek to sublicence part of a
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licence area e.g. the licence area located in North Queensland, which the
sublicence could operate.

Sections 61QO to 61QT replicate the provisions relating to plantation
licences in Division 2 (so far as is relevant to plantation sublicensees).

Plantation sublicences must be registered (see section 61RO(2)(b)) and are
effective upon registration (see section 61SF(1)).

New section 61QP (Rights under the plantation sublicence)

New section 61QP allows the plantation sublicensee to exercise the
plantation licensee’s rights under this Forestry Act, the plantation licence
or a related agreement, subject to an express or implied contrary intention
in any of those documents.

New section 61QQ (Appointment of plantation manager)

New section 61QQ gives the plantation sublicensee the right to appoint a
person as a plantation manager over part or all of the licence area, with the
Minister’s approval.

New section 61QR (Plantation sublicence may be transferred)

New section 61QR permits a plantation sublicensee to transfer its rights
and obligations under a plantation sublicence with the Minister’s written
approval and any such transfer must be registered.

Any transfer cannot be registered unless the registered mortgagee has given
its written consent. The section provides for the obligations of the
plantation sublicensee to be transferred on registration, to overcome the
common law position. Only the whole of a plantation sublicence can be
transferred.

New section 61QS (Related agreements may be transferred)

New section 61QS allows the plantation sublicensee to transfer related
agreements and its obligations under related agreements if it transfers its
interest in a plantation sublicence to someone else, provided certain
conditions are met.
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New section 61QT (Amending a plantation sublicence)

New section 61QT sets out a process for amending a plantation sublicence.
A plantation sublicence may only be amended with the approval of the
Minister, subject to the constraints set out in section 61QT(2). Any such
amendment must be registered.

New section 61QU (Validity of plantation sublicence or
amendment of plantation sublicence against mortgagee)

New section 61QU provides protection for a registered mortgagee if a
plantation sublicence or an amendment of a plantation sublicence is
entered into without the consent of the mortgagee. In that situation, the
plantation sublicence or amendment of the plantation sublicence will not
be binding on the mortgagee.

New Division 3A - Mortgages

New section 61QV (Mortgages require Ministerial approval)

New section 61QV allows a plantation licensee or plantation sublicensee to
mortgage its interest in a plantation licence or plantation sublicence with
the Minister’s approval and to mortgage its interest in a related agreement
in certain circumstances. As a condition of the Minister’s approval, the
Minister may require the mortgagee to enter into a tripartite agreement
with the State in respect of its security interest.

New Division 3B - Ownership of improvements

New sections 61QW (Application of division) and 61QX
(Ownership of equipment and improvements)

New sections 61QW and 61QX address the ownership of equipment and
improvements taken, constructed or placed on a licence area by the
plantation licensee or plantation sublicensee for the purpose of plantation
forestry or an incidental purpose.

These sections are intended to overcome the common law rule in relation to
fixtures being owned by the owner of the land.

Page 59



Natural Resources and Other Legislation Amendment Bill 2010

New Division 4 - Cancellation

New section 61QY (Show cause notice for a cancellation of
plantation licence)

New section 61QY allows the Minister to give a show cause notice to a
plantation licensee where the Minister reasonably believes that the
plantation licensee is not complying with its obligations under section
61QE(1) in relation to a licence area or part of a licence area. The show
cause notice must satisfy the criteria specified in subsection (2). Thus, if a
plantation licensee is not conducting the business in accordance with
sustainable management practices for plantation forests, the Minister may
give a show cause notice to the plantation licensee.

New section 61QZ (Representations about show cause notice)

New section 61QZ permits the plantation licensee to make written
representations (known as accepted representations) in response to a show
cause notice and compels the Minister to consider all written
representations.

New section 61R (Ending show cause process without further
action)

New section 61R provides that where the Minister concludes, after
considering the accepted representations, that the plantation licensee is
complying with its obligations under section 61QE(1), the Minister must
not take any further action pursuant to the show cause notice. The Minister
must notify the plantation licensee by notice that no further action will be
taken about the show cause notice.

New section 61RA (Cancellation of plantation licence for
licence area or part)

New section 61RA applies where the Minister, after considering
submissions of the plantation licensee, continues to believe that the
plantation licensee is not complying with its obligations under section
61QE(1) and considers that cancellation of the plantation licence for the
licence area or part of the licence area is warranted. The Minster must then
advise the plantation licensee of the decision and a cancellation must be
lodged and registered.
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New Division 6 - Surrender or division of plantation licence

New section 61RB (Surrender of plantation licence or part of a
plantation licence)

New section 61RB sets out the method under the Forestry Act for a
plantation licensee to transfer part of the plantation licence. This section
permits a plantation licensee to apply to the Minister to surrender part or
the whole of a plantation licence. Without limiting the Minister’s
discretion, the Minister may refuse an application to surrender until the
area to be surrendered is rehabilitated to the Minister’s satisfaction.
Consent to the surrender must be obtained from any registered mortgagee
or plantation sublicensee.

New section 61RC (Application for division)

New section 61RC permits a plantation licensee to apply to the Minister to
divide its plantation licence by effectively surrendering part of the licence
area and entering into a new plantation licence with respect to that affected
area. The section sets out the requirements for the application. The concept
of division does not enable the Minister to approve the surrender and then
refuse the grant of a new licence over the affected area. The two acts are
part of the one division process, which cannot be separated.

It is intended that plantation licensees would apply for a division in order to
transfer their interest in the plantation licence in respect of part of the
licence area. It is not intended for this provision to be used simply to split
plantation licences. Therefore, section 61RE(2) has been inserted to allow
for the original plantation licence and the new plantation licence to be
linked contractually, in the event of default or termination.

New section 61RD (Deciding the application)

New section 61RD addresses how the Minister must decide the application
for the proposed division. A key factor for the Minister is whether, after
division, the affected area would be sustainable as a viable forestry
plantation. The Minister must be satisfied that all required consents have
been obtained (including the consent of any registered mortgagee).
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New section 61RE (Approving the application)

New section 61RE provides that if the Minister approves an application for
division, the terms of any new plantation licence entered into as a result of
the division will be the same as the terms of the original plantation licence
(except in respect of the licence area) unless otherwise agreed by the
parties.

Section 61RE(3) has been inserted to make it clear that fully performed
obligations should not be repeated in the plantation licence over the
affected area (eg. an obligation to pay a one-off licence fee, payable for the
grant of the original licence, should not be replicated in the new licence).

New section 61RF (Notice of decision)

New section 61RF provides for a notice to be given to the applicant of the
Minister’s approval or refusal of an application for division.

New section 61RG (Minister and the plantation licensee may
enter into new plantation licence etc.)

New section 61RG provides for the Minister and plantation licensee to
amend the original plantation licence, enter into the new plantation licence
over the affected area and deal with or enter into related agreements.

Following the grant of the new plantation licence, interests that were
registered in respect of the original plantation licence will be registered
against the new plantation licence in the same order of priority.

New Division 7 - Compensation

New section 61RH (Events that are compensation events)

New section 61RH defines the compensation events that may occur with
respect to the licence area for a plantation licence or plantation sublicence.
This includes the commencement of construction of a formed road on an
unformed plantation forest road, the removal of areas of the land from the
State forest or the grant of leases by the Chief Executive under the Forestry
Act in the licence area.

The Chief Executive may also grant a permit (including a sales permit),
licence, lease, authority, agreement or contract over the licence area under
section 56 personally or through another delegate. However, the right to
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deal with natural resource products in the licence area granted under the
plantation licence will be an exclusive right, as contemplated by new
subsection 61QA(2)(a). Before doing so, the Chief Executive is required to
consult with the plantation licensee and any plantation sublicensee for the
relevant licence area under new section 69E and if the grant of the permit,
licence, lease, authority, agreement or contract materially and adversely
interferes with the use of the licence area for the purpose of plantation
forestry, the grant is a compensation event under new subsection

61QX(1)(b)(ii).

New section 61RI (Events that are not compensation events)

New section 61RI prevents a plantation licensee or plantation sublicense
from claiming compensation for a compensation event with respect to
certain events, including the removal of conservation areas from the licence
area or the removal of areas from the licence area for breach of the
plantation licensee’s obligations.

New section 61RJ (Chief executive to give notice of
compensation events to the plantation licensee)

New section 61RJ requires the Chief Executive to give notice to affected
plantation licensees and plantation sublicensees with respect to any
proposed compensation event referred to section 61RH(1).

New section 61RK (Compensation to be assessed under
applied provisions of the Acquisition of Land Act 1967 in
absence of agreement)

New section 61RK provides for the payment of compensation by
agreement. Where the Chief Executive and the plantation licensee cannot
agree on the amount of compensation, the compensation payable will be
assessed in accordance with Part 4 of the Acquisition of Land Act 1967
(with appropriate changes).

It should be noted that where the compensation concerns unformed
plantation forest roads, the licensee is only entitled to the market value of
the natural resource product on the recommended road construction date as
a measure of its loss given the temporary nature of its tenure over the
unformed plantation forest road.
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New Part 6E (Registration of interests in State plantation
forests)

New Part 6E establishes a bespoke standalone registration system for the
registration of plantation licences and related interests. One of the primary
reasons for creating a separate register is that the plans of SPF available do
not meet the requirements for registration under the Land Act 1994.

Although plantation licences will be registered pursuant to the Act,
plantation licences relate to State land. On that basis, Part 6E has been
drafted to reflect established concepts in the Land Act and to a lesser extent
the Land Title Act, although these have been modified as appropriate.

Broadly, the functions of the registration system are to:
e publicly record plantation licences and interests in plantation licences;
* enable financiers to have their security interests registered; and

e provide a regime of priority of interests.
New Division 1 - Preliminary

New section 61RL (Definitions for pt 6E)

New section 61RL provides definitions of “plantation licence sketch plan”
and “sketch plan” for Part 6E.

New Division 2 - Register

New section 61RM (Register of plantation licences)

New section 61RM requires the Chief Executive (lands) to keep a register
of plantation licences. It is intended that this register would fall within the
category of registers about land required or permitted by an act to be
included in the land registry, pursuant to section 276(g) of the Land Act.

New section 61RN (Form of register)

New section 61RN allows the Chief Executive (lands) to keep the register
in a form the Chief Executive considers appropriate.
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New section 61RO (Registration of documents)

New section 61RO provides that plantation licences and other specified
documents and/or dealings relating to plantation licences must be
registered (with a sketch plan if the document relates to part of a licence
area identified in a registered sketch plan).

Termination of a plantation licence or plantation sublicence is intended to
capture two situations:

* the expiry of the plantation licence or plantation sublicence; or

*  where the plantation licence or plantation sublicence is terminated,
pursuant to the terms of the plantation licence or plantation
sublicence.

A plantation licence will be registered against a State forest title (or
multiple State forest titles) in the register of State forests to be kept under
section 275(ba) of the Land Act and will be registered in the register of
plantation licences. Dealings with plantation licences (e.g. plantation
sublicences and mortgages) will be recorded as endorsements on the title
for the plantation licence in the register of plantation licences only.

New section 61RP (Particulars that must be registered)

New section 61RP requires the Chief Executive (lands) to record certain
particulars. Therefore, the provisions of a plantation licence will be
recorded in the register and a “title” for each plantation licence will be
created (similar to the creation of a “title” for a lease under the Land Act).
All subsequent dealings with respect to the plantation sublicence will be
registered against the plantation licence. Despite this terminology, no
equivalent to a certificate of title is provided for. The plantation licence will
also be recorded in the register of State forests.

Plantation sublicences will be endorsed as dealings on plantation licence
titles rather than being the subject of separate “titles”.

New section 61RQ (Particulars that may be recorded)

New section 61RQ permits the Chief Executive (lands) to register any
particulars necessary to ensure the register is accurate, comprehensive and
useable.
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New section 61RR (Procedures on lodgement and registration
of document)

New section 61RR outlines the procedures that apply on lodgement of
documents with the Chief Executive (lands) and then on registration of the
documents.

New section 61RS (Chief executive (lands) may correct
registers)

New section 61RS provides for when and how the Chief Executive (lands)
may correct the register and how correcting the register affects the holder
of an interest recorded in the register and the register generally.

New section 61RT (Documents form part of the register)

New section 61RT provides that a document will form part of the register
on registration in the register.

New Division 3 - General requirements for documents in the
register

New section 61RU (Form of documents)

New section 61RU sets out the requirements as to the format of documents
to be lodged in the register.

New section 61RV (Execution of documents)

New section 61RV describes how documents to be lodged in the register
may be executed.

New section 61RW (Registered documents to comply with
particular requirements)

New section 61RW describes the requirements that must be complied with
before a document may be registered.
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New section 61RX (Power of the chief executive (lands) when
fraud suspected)

New section 61RX permits the Chief Executive (lands) to refuse to accept
or register a document where the Chief Executive (lands) reasonably
suspects the document to be affected by fraud.

New Division 4 - Registration of documents

New section 61RY (Right to have interest registered)

New section 61RY gives a person a right to have a lodged document
registered if the document meets certain requirements.

New section 61RZ (Registered document operates as a deed)

New section 61RZ provides that a registered document operates as a deed.

New section 61S (Order of registration of documents)

New section 61S provides for the order of registration of documents where
a series of documents are lodged in relation to the one plantation licence.

New section 61SA (Priority of registered documents)

New section 61SA provides for the priority of registered documents
according to the timing of lodgement of documents and also establishes
that registered documents have priority over unregistered documents.

New section 61SB (How a document is registered)

New section 61SB provides that a document is registered by recording in
the register the particulars necessary to identify the document.

New section 61SC (When a document is registered)

New section 61SC states when a document is registered.

New section 61SD (No registration in absence of required
approval or consent of Minister)

New section 61SD provides that a document is not registered if the
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necessary Ministerial approval or consent has not been obtained or the
terms of the document are inconsistent with the terms of any Ministerial
approval or consent. In these circumstances, the Chief Executive (lands)
may correct the particulars included in the register in relation to a
document. The section also deems Ministerial approval or consent to have
been given where the Minister is a party to a document.

New Division 5 - Consequences of registration

The registration system has been created so that a plantation licence will
take effect in accordance with its terms. Its validity will not be conditional
upon registration. However, registration is mandatory.

Any dealings with or documents affecting a plantation licence (or
plantation sublicence), other than mortgages, must also be registered, so as
to ensure the integrity of the register and to obtain the benefits arising from
registration under the Forestry Act.

Mortgages of plantation licences (or plantation sublicences) are not
required to be registered to be binding on the parties. This is to ensure that
there is no question as to the validity or effect of an unregistered mortgage
given that it does not take effect as a statutory charge. An unregistered
mortgage will be effective as between the parties but will not obtain the
benefits arising from registration under the Forestry Act. Notwithstanding
that a mortgage is not required to be registered, given the benefits arising
from registration, it is expected that most, if not all mortgages, will be
registered.

Upon registering a mortgage, the mortgage will be effective and
enforceable against the parties to the mortgage and third parties.

New section 61SE (Benefits of registration)

The concept of indefeasibility is not intended to apply with respect to the
plantation licence system on the basis that it is not appropriate for the State
of Queensland to guarantee the title of a person who holds an interest in
non-freehold land.

New section 61SE provides that the benefits of Division 5 of Part 6E apply
regardless of whether or not valuable consideration has been given.
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New section 61SF (Effect of registration on interest)

New section 61SF details the effect of registration of an interest in a
plantation licence other than a mortgage and makes it clear that it is the
registration of a document that transfers, creates and/or vests a legal
interest rather than the execution of the document itself. The section also
provides that an interest in a plantation licence or plantation sublicence is
subject to the specified rights and interests.

New section 61SG (Evidentiary effect of recording particulars
in the register)

New section 61SG provides for the evidentiary effect of recording
particulars of a registered document in the register.

New Division 5A - Transfers

New section 61SH (Registering a transfer)

New section 61SH provides for the requirements that must be satisfied in
order for a transfer of a plantation licence or plantation sublicence to be
registered. This section does not provide for the transfer of part of a
plantation licence. See new section 61RC with respect to the process that
will need to be followed in order to do so.

New Division 6 - Mortgages

New section 61SI (Registering a mortgage)

New section 61SI allows a plantation licensee or sublicensee to grant a
mortgage, charge or other security interest over its rights under a plantation
licence or plantation sublicence (mortgage) and specifies the requirements
in order to register the mortgage.

New section 61SJ (Original mortgagee to confirm identity of
mortgagor)

New section 61SJ provides for the requirements that must be satisfied and
the records that must be kept by a mortgagee with respect to confirming the
identity of the person who executed a mortgage as a mortgagor before a
mortgage is lodged for registration.
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New section 61SK (Mortgagee transferee to confirm identity of
mortgagor)

New section 61SK provides for the requirements that must be satisfied and
the records that must be kept by a mortgagee with respect to confirming the
identity of a person who executed a transfer of a mortgage as a transferee
before the transfer of mortgage is lodged for registration.

New section 61SL (Releasing a mortgage)

New section 61SL provides for the registration of a release of a registered
mortgage and the effect of registration of the release.

New section 61SM (Amending or transferring a mortgage)

New section 61SM provides a mechanism for effecting amendments to and
transfers of registered mortgages. An amendment will not require the
Minister’s approval under the Forestry Act, whereas a transfer will require
the Minister’s approval under the Forestry Act.

New section 61SN (Amending priority of mortgages)

New section 61SN allows the amendment of the priority of registered
mortgages.

New section 61S0O (Priority of advances)

New section 61SO addresses the priority of a registered mortgage in
relation to all advances and the performance of all obligations secured by
the registered mortgage.

New section 61SP (Transfer of mortgage does not affect
priority)

New section 61SP addresses the priority of a registered mortgage
immediately after it is transferred.

New section 61SQ (Powers of registered mortgagee)

New section 61SQ allows a registered mortgagee to exercise its rights and
powers under the mortgage if the plantation licensee or plantation
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sublicensee defaults under a registered mortgage and prescribes how those
rights and powers must be exercised.

New section 61SR (Mortgagee exercising power of sale)

New section 61SR requires a registered mortgagee to obtain the Minister’s
approval in order to exercise a power of sale conferred by its mortgage or at
law. When exercising a power of sale over a plantation licence or
plantation sublicence (as approved by the Minister) the section enables the
mortgagee to also transfer obligations under a related agreement in certain
circumstances. The power of sale will arise under the mortgage document.

New section 61SS (Effect of transfer after sale under mortgage)

New section 61SS deals with the effect of a transfer executed by a
mortgagee after the exercise of a power of sale under a registered
mortgage.

New Division 7 - Trusts

New section 61ST (Details of trust must be given)

Trusts are not required to be disclosed on the register. However, new
section 61ST allows for holders of interests in plantation licences or
plantation sublicences to be registered as trustee of those interests if the
required documentation is lodged with the Chief Executive (lands) with the
document creating that interest. Obligations apply if the details of the trust
change.

New Division 8 - Enforcement warrants

New section 61SU (Definition for div 8)

New section 61SU defines the term “enforcement warrant”.

New section 61SV (Registering an enforcement warrant)

New section 61SV permits the Chief Executive (lands) to register a request
to record an enforcement warrant in the circumstances outlined in the
section.
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New section 61SW (Effect of registering an enforcement
warrant)

New section 61SW concerns the effect of the registration of an
enforcement warrant on a plantation licence with respect to proposed
transferees, plantation sublicensees, mortgagees and creditors.

New section 61SX (Cancellation of registration of an
enforcement warrant)

New section 61SX deals with cancelling the registration of an enforcement
warrant.

New section 61SY (Discharging or satisfying an enforcement
warrant)

New section 61SY permits the registration of a discharge or satisfaction of
an enforcement warrant.

New section 61SZ (Transfer of plantation licence sold in
execution)

New section 61SZ addresses the effect of selling a plantation licence under
a registered enforcement warrant.

New section 61T (Effect on enforcement warrant of transfer
after sale by mortgagee)

New section 61T addresses the interaction between a mortgage registered
over a plantation licence or plantation sublicence and an enforcement
warrant relating to a plantation licence or plantation sublicence that is
registered after the mortgage. This is to give registered mortgagees of
plantation licences and plantation sublicences protection against unsecured
creditors, by recognising that enforcement warrants do not apply to
registered mortgagees of plantation licences or plantation sublicences.

New Division 9 — Powers of attorney

New section 61TA (Power of attorney)

New section 61TA allows for documents to be registered in the register of
plantation licences to be executed under a registered power of attorney.
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The power of attorney must be registered under the Land Title Act and may
be revoked under the Land Title Act. Accordingly, section 61TA will
operate as a deeming provision that allows registration of a power of
attorney under the Land Title Act to be sufficient for the purposes of the
Forestry Act.

New Division 10 — Caveats
New Subdivision 1 — Caveats — general

New section 61TB (Requirements of caveats)

New section 61TB sets out the requirements for caveats over plantation
licences other than caveats prepared and registered by the Chief Executive
(lands).

The interest claimed in relation to a plantation licence may include an
interest in a plantation sublicence.

New section 61TC (Lodging caveat)

New section 61TC identifies persons who are permitted to lodge a caveat
over a plantation licence or plantation sublicence. Examples of persons
claiming a registrable interest for the purposes of section 61TC(1)(a) would
include a proposed transferee of a plantation licence, an unregistered
mortgagee or a grantee of an option to purchase a plantation licence.

However, to lodge a caveat, the caveator must have a registrable interest.
For example, a transfer, mortgage or sublicence of a plantation licence
req