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The Parliament of Queensland enacts—

PART 1—PRELIMINARY

Division 1—I ntroduction

Short title

1. This Act may be cited as the Children Services Tribunal Act 2000.

Commencement
2. This Act commences on a day to be fixed by proclamation.

Division 2—I nterpretation

Dictionary

3. Thedictionary in schedule 2 defines particular words used in this Act.

What is“harm” to achild

4.(1) “Harm”, to achild, isany detrimental effect of asignificant nature

on the child’ s physical, psychological or emotional wellbeing.
(2) It isimmaterial how the harm is caused.
(3) Harm can be caused by—
(8 physical, psychologica or emotional abuse or neglect; or
(b) sexua abuse or exploitation.
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Division 3—Operation of Act

Act bindsall persons

5.(1) This Act binds all persons including the State and, so far as the
legislative power of the Parliament permits, the Commonwealth and all the
other States.

(2) Subsection (1) does not make the State, the Commonwealth or
another State liable for an offence.

Division 4—Object and principles

Object
6. The object of this Act isto establish the Children Services Tribuna—

(@) to provide merit reviews of reviewable decisions that is
accessible, fair, informal, just and quick; and

(b) to make decisions in a review that promote the interests, rights
and wellbeing of the child about whom the reviewable decision
was made; and

(c) toconduct proceedingsin away that—

(i) promotes the interests, rights and wellbeing of the child
involved in the proceedings; and

(if) usesadversarial and inquisitorial procedures, as appropriate,
to arrive at the best possible decision in the circumstances,
and

(d) to foster an atmosphere of review that enhances the delivery of
services to children.

Principlesunderlying this Act
7. Thefollowing principles underlie this Act—
(@) indecisonsinvolving achild—
(i) thebestinterests of the child are the paramount concern; and

~NOoO OoNW N
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(b)

(©

(d)

(€)

(f)

(9)

(h)

(if) the child’s views and wishes should be taken into account in
away that has regard to the child’ s age and maturity;

every child isentitled to be protected from harm and cared for in a
way that promotes the child’ swellbeing;

every child is entitled to be treated in a way that respects the
child’ sdignity and privacy;

it is generally in a child’s best interests that decisions about the
child’ swelfare are made as quickly as possible;

achild entitled to start, or participate in, areview—

(i) should be given the information and help necessary for the
child to do so; and

(if) should have access to appropriate representation,;

Aboriginal tradition and Island custom must be taken into account
in matters involving Aboriginal people and Torres Strait
Islanders,

the cultural practices of persons involved in a review must be
taken into account to the extent they are relevant to the review;

the relationship between achild and each significant person in the
child’s life should be preserved unless to do so would not be in
the child’s best interests,

the tribunal should have all relevant material before it for making
adecision.
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PART 2—ESTABLISHMENT AND MEMBERSHIP OF
CHILDREN SERVICES TRIBUNAL

Division 1—Establishment of tribunal

Children Services Tribunal
8. The Children Services Tribuna is established.

Tribunal not subject to direction by Minister

9. In exercising itsjurisdiction, the tribunal is not subject to the direction
of the Minister.

Division 2—Membership of tribunal

Member ship of tribunal
10.(1) The members of the tribunal are—
(@ thepresident; and
(b) if adeputy president is appointed, the deputy president; and
(c) the other members.
(2) The members are to be appointed by the Governor in Council.

(3) The members are appointed under this Act and not under the Public
Service Act 1996.

Selection

11.(1) For selecting a person for recommendation for appointment as a
member, the Minister must advertise for applications from appropriately
qualified persons to be considered for selection.

(2) The Minister may recommend to the Governor in Council a person
for appointment as a member only if subsection (1) has been complied
with.

~
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(3) In recommending persons for appointment as members, the Minister
must take into account—

(@) theneed for a balanced gender representation in the membership
of the tribunal; and

(b) the need for the membership of the tribunal to include Aboriginal
people and Torres Strait Islanders; and

(c) the need for the membership of the tribunal to reflect the social
and cultural diversity of the general community; and

(d) therange and experience of members of the tribunal.

Eligibility for appointment as member

12. A personiseligible for appointment asamember only if the Minister
considers the person—

(@) iscommitted to the principles mentioned in section 7; and

(b) hasextensive professional knowledge and experience of children;
and

(c) hasdemonstrated a knowledge of and has experiencein 1 or more
of the fields of administrative review, child care, child protection,
child welfare, community services, education, health, indigenous
affairs, law, psychology or socia work.

Term of appointment

13.(1) A member is appointed for the term stated in the member’s
instrument of appointment.

(2) The term must not be longer than 3 years.

Resignation

14. A member may resign the person’s office by signed notice of
resignation given to the Minister.

© O~N O ~hW NBE
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Remuneration etc.

15.(1) A member is entitled to be paid the remuneration and allowances
decided by the Governor in Council.

(2) A member holds office on the other conditions decided by the
Governor in Council.

Removal from office

16. The Governor in Council may remove a member from office by
notice given to the member if the member—

(@ is mentally or physically incapable of properly discharging the
functions of amember; or

(b) has demonstrated a disregard of the principles stated in section 7
in carrying out the member’ s duties; or

(c) hasbeen found guilty of an offence the Minister considers makes
the member inappropriate to perform official duties.

Minister may obtain infor mation from commissioner of police service
17.(1) This section appliesto a person who—
(@) isamember; or
(b) hasapplied to be considered for selection as amember.

(2) For helping decide whether the person is suitable to be, or to continue
to be, a member, the Minister may ask the commissioner of the police
service to give the Minister the following information about the person—

(@) awritten report about the person’s criminal history;

(b) abrief description of the circumstances of a conviction or charge
mentioned in the person’s criminal history.

(3) Subject to subsection (4), the commissioner of the police service
must comply with the request.

(4) The duty imposed on the commissioner of the police service to
comply with the request applies only to information in the commissioner’s
possession or to which the commissioner has access.
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(5) The Minister must cause information given to the Minister under this
section to be destroyed as soon as practicable after it isno longer needed for
the purpose for which it was requested.

Division 3—Functions and powers of president and deputy president

President’s functions
18.(1) The president must—

@

(b)

(©

(d)

(€)

ensure the efficient and quick discharge of the tribunal’ s business;
and

ensure the members and the tribunal’s staff receive regular and
appropriate training; and

compile and maintain alist (the “ facilitatorslist”) of personsthe
president considers are suitable to facilitate alternative dispute
resolution processes under this Act (“facilitators’); and

compileand maintain alist (the “independent inquirerslist”) of
persons the president considers have the necessary expertise or
experience to perform the functions and exercise the powers of an
independent inquirer appointed under this Act (*independent
inquirers’); and

ensure facilitators and independent inquirers receive appropriate
training.

(2) The president also has the other functions given to the president under
this or another Act.

President not subject to direction by Minister

19. In performing or exercising the president’s functions or powers, the
president is not subject to direction by the Minister.

Facilitator s and independent inquirerslists

20.(1) The president must not include a person’s name on the facilitators
list or independent inquirers list without the person’s consent.

N
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(2) The president must review each list at |east once each year.

(3) The president may add a person’s name to, or omit a person’s name
from, alist.

(4) Before the president omits a person’s name from alist, the president
must notify the person of the proposed omission and give the person
reasonabl e opportunity to make submissions to the president about why the
person’ s name should not be omitted.

(5) Subsection (4) does not apply if the person—
() hasasked the president to omit the person’s name from the list; or
(b) hasdied.

President’ s powers

21.(1) The president has the powers necessary or convenient to carry out
the president’ s functions.

(2) The president aso has the other powers given to the president under
this or another Act.

Delegation

22. The president may delegate the president’ s powers under this Act to
another member.

When deputy president to act as president

23. The deputy president is to act as president if the president is not
available to carry out the president’s functions or there is a vacancy in the
office of president.
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PART 3—REGISTRAR AND OTHER STAFF

Registrar of tribunal
24.(1) Thereisto be aregistrar of the tribunal.
(2) Theregistrar must be alawyer.
(3) Theregistrar isamember of the tribunal’ s staff.

(4) Subject to the president, the registrar is responsible for managing the
administrative affairs of the tribunal.

(5) Theregistrar’ s functions include helping the president to exercise the
president’ s functions.

K eeping of records and information

25.(1) The registrar may keep the records and information the registrar
considers appropriate.

(2) Without limiting subsection (1), the registrar must keep the records of
and information about reviews.

Staff of tribunal

26. The registrar, and other staff necessary to enable the tribuna to
perform its functions, are to be employed under the Public Service Act
1996.

©o0o NO o h W N
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PART 4—ORGANISATION, JURISDICTION AND
OPERATION OF TRIBUNAL

Divison 1—Sitting and constitution of tribunal

Sitting of tribunal

27. The tribunal sits at the times and places in Queensland the president
directs.

Constitution of tribunal for review

28.(1) For areview, thetribunal isto be constituted under the president’s
direction.

(2) The president is to direct the constitution of the tribunal as soon as
practicable after the review applicationisfiled.

(3) The tribunal must be constituted by 3 members unless, for a
child-related employment review, the president considers it appropriate for
the tribunal to be constituted by a single member.

(4) The tribunal, when constituted by 3 members—
(& mustinclude, to the extent practicable—

(i) at least 1 member with specialist knowledge and expertise
relevant to the matter the subject of the review; and

(ii) atleast 1 member whoisan Aborigineif aparty, or a person
entitled to elect to become a party under section 62,1 is an
Aborigine; and

(iii) at least 1 member who is a Torres Strait Islander if a party,
or a person entitled to elect to become a party under
section 62, isa Torres Strait 1lander; and

(b) must include, at least 1 member who is a lawyer of at least
5 years standing.

1 Section 62 (Certain persons may elect to become parties)
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(5) If the tribunal is constituted by a single member for a child-related
employment review, the member must be a lawyer of at least 5 years
standing.

Presiding member

29.(1) If the tribunal is constituted by 3 members, the “presiding
member” is—

(a) if the president is a constituting member—the president; or
(b) if paragraph (a) does not apply and the deputy president is a
constituting member—the deputy president; or

(c) otherwise—the constituting member designated as the presiding
member by the president.

(2) If the tribunal is constituted by a single member, including under
section 73 or 802the*” presiding member” isthat person.

Limitation on memberswho may constitutetribunal

30.(2) A member isineligible to be a constituting member for areview if
the member—

(@) isan employee or officer of the government entity in which the
reviewable decision was made; or

(b) was, when the reviewable decision was made, an employee or
officer of the government entity in which the reviewable decision
was made.

(2) A member isineligible to be a constituting member for areview of a
reviewabl e decision made under the Child Care Act 1991 if the member has
been refused a licence under that Act or has had a licence under that Act
revoked.

(3) Subsection (4) appliesif amember—

(@ has been refused a certificate of approval, or a renewa of a

2 Section 73 (President or presiding member may constitute tribunal for ss 74, 75
and 76) or 80 (Single member may congtitute tribuna for preliminary
conference)
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certificate of approval, as an approved foster carer, under the
Child Protection Act 1999 or has had a certificate of approval as
an approved foster carer under that Act cancelled; or

(b) hasbeen refused an application to act as afoster parent to a child
under the Children’s Services Act 1965, section 107 or has had an
approval to act as afoster parent under that section revoked.

(4) The member isineligible to be a constituting member for areview of
areviewable decision made under the Child Protection Act 1999.

M embers must disclose certain interests

31.(1) This section applies if a constituting member becomes aware the
member has an interest, financial or otherwise, that could conflict with the
proper performance of the member’'s functions for the review (the
“conflict”).

(2) The constituting member must immediately disclose the issue giving
rise to the conflict—

(@) if the member isthe president—to the partiesto the review; or
(b) otherwise—to the president and the partiesto the review.

(3) After making the disclosure, the constituting member may disqualify
himself or herself.

(4) The constituting member may take part in the review only—

(a) if the member isthe president—with the agreement of the parties;
or

(b) otherwise—with the agreement of the president and the parties.
(5) This section is subject to section 30.

Reconstituting tribunal
32.(1) Thissection appliesif—
(a) thetribunal is constituted for areview by 3 members; and

(b) aconstituting member stops being a member or for any reason is
not available for the review.
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(2) The president may direct that the tribunal be reconstituted by the
remaining constituting members together with another member.

(3) In recongtituting the tribunal, the president must have regard to
section 28(4).

(4) Thetribunal as reconstituted must continue and finish the review and,
for that purpose, may have regard to any record relating to the review made
by the tribunal as previously constituted.

Way question of law to be decided

33.(1) This section applies for deciding a question of law arising in a
proceeding before the tribunal .

(2) If the presiding member is a lawyer, it must be decided according to
the presiding member’ s opinion.

(3) If the presiding member is not alawyer and the tribunal as constituted
for the review includes 1 lawyer, it must be decided by the lawyer.

(4) If the presiding member is not alawyer and the tribunal as constituted
for areview includes 2 lawyers, it must be decided by the lawyer authorised
by the president to decide questions of law arising in the review.

(5) If the presiding member constituting the tribunal under section 73 or
803isnot alawyer, the member must obtain advice about the question from
a member appointed under section 10 who is a lawyer and decide the
guestion in accordance with the advice.

(6) For acting under subsection (5), the presiding member may adjourn a
proceeding.

(7) In this section—
“lawyer” means alawyer of at least 5 years standing.

3 Section 73 (President or presiding member may constitute tribunal for ss 74, 75
and 76) or 80 (Single member may congtitute tribuna for preliminary
conference)
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Way other question to be decided

34.(1) This section appliesfor deciding aquestion arising in aproceeding
before the tribunal, other than a question of law.

(2) The decision isto be the opinion of—

(a) if the tribunal is constituted by 3 members—the majority of the
constituting members; or

(b) if thetribunal is constituted by a single member—that member.

Division 2—Jurisdiction and mattersrelating to decisions

Jurisdiction

35.(1) Thetribunal hasjurisdiction to review areviewable decision on an
application made under this Act.

(2) The tribunal also has other jurisdiction given to it under this or
another Act.

Tribunal may hold hearing
36.(1) Thetribunal may hold a hearing for areview.

(2) Thetribunal may also hold a hearing to decide anything it may decide
under this or another Act.

Tribunal to decide matters afresh
37.(1) For reviewing areviewable decision, the tribunal isto—

(@) decide afresh the matter to which the reviewable decision rel ates,
unaffected by the reviewable decision; and

(b) take al reasonable steps to ensure it has all relevant material
beforeit.

(2) Without limiting subsection (1), the tribunal may have regard to
relevant material that was not avail able to the decision maker.
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Powersof tribunal on review
38.(1) After reviewing the reviewable decision, the tribunal may—
(&) confirm, set aside or vary the decision; or
(b) set aside the decision and substitute its own decision; or

(c) set aside the decision and return it to the decison maker for
reconsideration in accordance with directions given by the
tribunal.

(2) For subsection (1), the tribunal—
(@ hasal the functions and powers of the decision maker; and

(b) must have regard to the matters the decision maker was required
to have regard to under the Act under which the decision was
made.

(3) Also, after reviewing a reviewable decision the tribunal may make
written recommendations to the chief executive of the government entity in
which the reviewable decision was made about the entity’s policies,
practices and procedures relevant to the decision.

President may refer reviewable decision back for internal review
39.(1) This section appliesif—
(@) areview application is before the tribunal; and
(b) thetribunal has not made afina decision on the review; and

(c) the president is satisfied there is an appropriate internal review
process available to review the reviewable decision in the
government entity in which it was made; and

(d) the applicant has not used the internal review process; and
(e) itisreasonablefor the applicant to use the internal review process.

(2) The president may order the applicant to use the internal review
process.

(3) The president may adjourn the tribunal’ s review pending the outcome
of theinternal review.
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(4) If theissuesin dispute between the partiesto the tribunal’ sreview are
resolved by the internal review, the president must dismiss the application.

When matter before court
40.(1) Subsection (2) appliesif—
(@) areview application isbefore the tribunal; and

(b) some or al the matters to which the reviewable decision relates
are also before acourt.

(2) The president must suspend the tribunal’s review if the president
considers—

() thecourt’ sdecision about the matterswould effectively decidethe
same issues to be decided by the tribunal; and

(b) the matterswill be dealt with quickly by the court.

(3) If the president acts under subsection (2), the court decides the
matters and the decision effectively decides the issues before the tribunal,
the president must dismiss the review application.

(4) Subsection (5) appliesif—
(@) the president has suspended the tribuna’ s review; and
(b) the matters have not been decided by the court.

(5) The president may cancel the suspension and the tribunal may
continue to deal with the review application.

(6) The president may act under subsection (2), (3) or (5) on the
president’ s own initiative or on application by a party to the review.

Tribunal’s powersto dismissreview application
41.(1) Thetribunal may dismiss areview application if—
(@) thetribunal considersit isfrivolous or vexatious; or

(b) the applicant has received reasonable notice of the time and place
of aproceeding relating to the application and hasfailed to appear
at the proceeding; or

(c) because of the applicant’s unreasonable actions, proceedings
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relating to the gpplication have been delayed.

(2) The tribuna must not dismiss a review application under
subsection (1)(b) if, within 7 days of the proceeding, the applicant givesthe
tribunal a reasonable excuse for the applicant’s failure to appear at the
proceeding.

Tribunal’sdecision must be in writing etc.
42.(1) Thetribuna must give its decision on areview in writing.
(2) The decision must include the reasons for the decision.

(3) Asfar as practicable, the tribunal must state the reasons so they can
be readily understood by the parties.

Registrar must give information notice to parties

43.(1) As soon as practicable after the tribunal gives its decision on a
review, the registrar must give each party to the review an information
notice about its decision.

(2) The information notice must state—
(@ thetribunal’sdecision; and
(b) thetribuna’sreasonsfor the decision; and

(c) the party may appeal to the District Court against the decision
within 28 days, but only on a question of law; and

(d) how the party may start an appeal.

(3) However, to the extent the information notice given to a party would
otherwise state information in contravention of a confidentiality order, the
registrar must omit the information from the notice.

Copies of decisions and recommendations must be given

44.(1) The registrar must also give a copy of the tribunal’s decision on a
review to the chief executive of the government entity in which the decision
was made if the chief executive is not a party to the review.

(2) The registrar must give a copy of the tribunal’s recommendations
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made under section 38(3) on areview, if any, to the decision maker if the
decision maker is not the chief executive of the government entity in which
the reviewabl e decision was made.4

Effect of tribunal’s decision

45.(1) The tribunal’s decision on a review application takes effect from
when it isgiven or the later date stated in the decision.

(2) Subsection (3) applies if the tribunal decides to vary the reviewable
decision or substitute its own decision for the reviewable decision.

(3) Thetribunal’s decison—
(a) istakento bethe decision of the person who made the reviewable
decision; and
(b) must be given effect by the government entity in which the
reviewabl e decision was made.

(4) Subsection (3) does not allow the tribunal’ s decision to be reviewed
under this Act by the tribunal.

Division 3—General powers and procedures of the tribunal

Power s generally
46.(1) Thetribunal hasthe powers given to it under this or another Act.
(2) Thetribuna may do any of the following—
(@) receiveinformation on oath or affirmation;
(b) question a person giving evidence before the tribunal;
(c) adjourn its proceedings to the times and placesit thinksfit;

4  Under section 38(3) the tribuna may make recommendations about a
government entity’s policies, practices and procedures to the chief executive of
the entity.
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(d) order a party to a review to do something for progressing the
review;

(e) makeinterim orders and give procedural directions.

Method of conducting proceedings

47.(1) The tribunal may, in appropriate cases, conduct a proceeding by
means of telephone conferencing, video conferencing or another form of
communication that allows reasonably contemporaneous and continuous
communication between persons taking part in the proceeding.

(2) The tribunal may decide all or part of a proceeding from a
consideration of the documents filed, without the parties or witnhesses
appearing in person, if—

() the partiesto the proceeding agree; and
(b) thetribunal considersit appropriate in the circumstances.

Proceedings must usually be held in private
48.(1) A proceeding before the tribunal must be held in private.
(2) However, the following are entitled to be present at the proceeding—
(a) each party to the proceeding;

(b) if, under this Act, aparty is entitled to be represented by someone
€lse a the proceeding, the party’ s representative;

(c) aseparate representative representing a child in the proceeding;
(d) awitnesswhile giving evidence,
(e) aperson alowed to be present to support a party;

(f) a person allowed to be present to support a witness, while the
witnessis giving evidence;
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(g) aperson alowed to be present by the tribunal.
(3) Thissection is subject to sections 50, 93 and 112.5

Party and witness before tribunal may have support person present

49.(1) The tribunal must inquire as to whether a party to, or awitnessin,
areview before the tribunal requires the support of another person for the
review or while giving evidence.

(2) If the party or witness indicates he or she requires the support of
another person (the* support person”), the tribunal may allow the support
person to be present with the party at the review or while the witness is
giving evidence.

(3) The support person must not be a party to the review.

(4) The support person is not entitled to represent the party or witness at
the review or to address the tribunal .

When proceeding may be held in public

50.(1) Thetribunal may allow a proceeding before the tribunal to be held
inpublicif information identifying, or likely to lead to theidentification of, a
particular child will not be given in the proceeding.

(2) However, the tribunal must not alow a proceeding about a
child-related employment review to be held in public.

Procedure generally

51.(1) To the extent a matter relating to the tribunal’s procedure is not
provided for by this Act, tribunal rules or directions given under section 54,
the tribunal may decide its own procedure.

(2) In conducting its proceedings, the tribunal—

(@) must observe procedural fairness; and

5> Sections 50 (When proceeding may be held in public), 93 (Children giving
evidence or expressing views to tribunal) and 112 (Tribunal may exclude person
for contempt)
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(b) must act quickly, and with aslittle formality and technicality, asis
consistent with afair and proper consideration of the issues before
it; and

(c) isnot bound by the rules of evidence; and

(d) may inquire into, and inform itself, of anything in the way it
considers appropriate.

Tribunal’s procedures must take account of certain matters

52.(1) In conducting its proceedings, the tribunal must take reasonable
and practicable measures to ensure—

() the proceedings are conducted in a way that recognises, and is
responsive to—

(i) the needs of parties and witnesses who are children or
persons with intellectual or physical disabilities; and

(i1) the customs, need and traditions of parties or witnesses who
are Aborigines, Torres Strait Islanders or persons from other
cultural or linguistic backgrounds; and

(b) people taking part in the proceedings, particularly children,
understand the tribunal’ s procedures; and

(c) thetribunal understands the actions and assertions of, and views
expressed by, people taking part in the proceedings; and

(d) parties understand the nature of, and assertions made in, the
proceedings and the legal implications of the assertions; and

(e) parties have an opportunity to present their cases and have their
submissions considered.

(2) In taking measures under subsection (1)(c), the tribunal must have
regard to the people’'s ages, disabilities, and cultural, religious and
socioeconomic backgrounds.

(3) The measures may include—
(@) usingthe servicesof lingual and cultural interpreters; and
(b) appointing an expert under section 53.
(4) However, if a person taking part in a proceeding has a difficulty

OO0 A WDNE

©

10
11

12
13

14
15
16

17
18

19
20

22

23
24

25
26
27

28
29
30
31



s53 31 s55
Children Services Tribunal

communicating in English or a disability that prevents him or her fully
participating in the proceeding, the tribunal must not continue with the
proceeding without a lingual interpreter to translate things said in the
proceeding or a person to facilitate his or her participation in the proceeding.

Expert help

53.(1) For areview, the tribunal may appoint a person having specia
knowledge or skill to help the tribunal (an “ expert”).

(2) If dlowed by the tribunal, an expert may attend a proceeding before
the tribunal and advise the tribunal about the proceeding.

(3) The tribunal may act under subsection (1) on its own initiative or on
application by a party to the review.

Procedural directions

54.(1) To the extent a matter relating to the tribunal’s procedure is not
provided for by this Act or tribunal rules, the matter may be dealt with by
directions under this section.

(2) The president may give written directions about the tribunal’s
procedure.

(3) Thedirections may be of general or limited application.

Adjournments

55.(1) In considering whether to adjourn a proceeding involving a child,
the tribuna must take into account any impact that adjourning the
proceeding will have on the child.

(2) When it adjourns a proceeding, the tribunal must—
() givereasonsfor the adjournment; and

(b) state any matters it requires a party to the proceeding to address
during the adjournment; and

(c) give directions and make orders it considers necessary or
desirable.
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Tribunal may proceed in absence of party

56. At a proceeding before the tribunal, the tribunal may decide a matter,
including areview application, in the absence of aparty if it is satisfied—

() the party has received reasonable notice of the proceeding; or

(b) al reasonable attempts have been made to give the party notice of
the proceeding.

Division 4—Starting reviews, parties and representatives, and stay of
reviewable decisions

Reviewable decisions

57.(1) Under various Acts persons may apply to the tribuna to have
certain decisions made under those Acts reviewed by the tribunal .6

(2) In this Act those decisions are called reviewable decisions.

How to start areview

58.(1) Thereview of areviewable decision is started by the applicant for
review filing an application for thereview (the* review application™) in the
approved form with the registrar.

(2) The review application must state fully the grounds for the review
including why the applicant considers the reviewable decision is wrong.

(3) Thereview application must be filed within 28 days after the applicant
receives notice of the reviewable decision.

(4) However, the president may at any time extend the time for filing the
application if the president is satisfied the reason for the delay is reasonable
In the circumstances.

6 See, for example, the Adoption of Children Act 1964, section 14D, the Child
Protection Act 1999, section 247, the Child Care Act 1991, section 41 and the
Commission for Children and Young People Act 2000, section 121.
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Applications on behalf of children

59.(1) A person may file areview application on behalf of a child only
with the president’ s permission.

(2) The president may give permission only if the president considers—

(@) thepersonisnot, on the person’s own behalf, entitled to apply for
the decision to be reviewed by the tribunal; and

(b) itisinthe child’sbest intereststhat the application be made; and

(c) itwould beinappropriatefor, or unreasonable to require, the child
to make the application himself or herself.

Registrar to give notice of review application

60.(1) The registrar must give notice of a review application to the
decision maker.

(2) Within 7 days after receiving the notice, the decision maker must give
the registrar notice of the names and addresses of al persons, apart from the
applicant—

(@ who are entitled to apply for areview of the reviewable decision
concerned; and

(b) of whom the decision maker is aware.

(3) For subsection (2), a person’s entitlement to apply for a review is
taken to be unaffected by the ending of the period of 28 days mentioned in
section 58(3).

(4) Immediately on receipt of the decision maker’s notice, the registrar
must give an information notice to each person named in the decision
maker’ s notice.

(5) Theinformation notice must state—
(@) detailsof the review application; and

(b) that the person may elect to become a party to the review within
7 days of receipt of the notice; and

(c) how the person may elect to become a party to the review.
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Partiesto review
61. The partiesto areview are—
(@) theapplicant for the review; and
(b) the decision maker; and
(c) aperson who electsto become a party under section 62;
(d) apersonjoined as aparty under section 63.

Certain persons may elect to become parties

62.(1) This section appliesto a person who is given an information notice
under section 60(4).

(2) The person may elect to become a party to the review to which the
notice relates by filing a notice of election in the approved form with the
registrar.

(3) The notice of election must be filed with the registrar within 7 days
after the person receives the information notice.

Joinder of person as party toreview

63.(1) The tribunal may join a person as a party to a review if it is
satisfied the person is genuinely concerned in the subject matter of the
review.

(2) However, if the review concerns a child, the tribunal must not join a
person as a party unless it is satisfied that to do so would be in the child’'s
best interests.

(3) The tribunal may join a person as a party to the review on its own
initiative or on application by the person.

(4) The tribunal may join a person as a party to the review at any time
before the review application isfinaly decided by the tribunal.

Right of party to appear
64.(1) A party in aproceeding before the tribunal may appear in person.
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(2) If the party is a corporation, the corporation may appear through an
officer of the corporation who is not alawyer.

When review applications may be dealt with together

65. If the tribunal considers 2 or more review applications arise from the
same or similar circumstances, the tribunal may deal with the applications
together.

Representation of parties other than children

66.(1) This section appliesto aparty to areview other than aparty whois
achild.

(2) The party may not be represented before the tribunal by a lawyer or
agent without the tribunal’ s permission.

(3) The party may apply to the tribunal for the tribunal’ s permission.
(4) In deciding the application, the tribunal must have regard to—

(@) thenature and complexity of thefactual and legal issuesinvolved,
and

(b) the party’s capacity to present the party’s case.

(5) Subsection (4) does not limit the matters to which the tribunal may
have regard in deciding the application.

Representation of children by lawyers
67.(1) Thissection appliesto a party to areview who isachild.
(2) The child may be represented before the tribunal by alawyer.

Separ ate r epresentation of children

68.(1) This section applies if areviewable decision is about a child and
the decision is the subject of areview application.

(2) This section applies whether or not the child—
(@) isaparty tothereview; or
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(b) isrepresented under section 67.

(3) The tribunal must consider whether it would be in the child's best
interests for the child to be separately represented under this section before
the tribunal by alawyer (a“ separ ate representative’).

(4) If the tribunal considers it would be in the child's best interest’s for
the child to be separately represented under this section before the tribunal
by a lawyer, the tribunal must order that the child be represented by a
separate representative.

(5) A separate representative may represent more than 1 child in the same
proceeding.

(6) A separate representative must—

(&8 act in the child's best interests having regard to any expressed
views or wishes of the child; and

(b) as far as possible, present the child's views and wishes to the
tribunal.

(7) For this Act, a separate representative has the same rights and
obligations as a party to the review.

Review application does not affect reviewable decision

69. Thefiling of areview application with the registrar does not affect the
reviewable decision, or the carrying out of the decision, unless the decision
is stayed.

Stay of reviewable decision’s operation

70.(1) The tribunal may stay the operation of areviewable decision if a
review application relating to the decision has been filed with the registrar.

(2) The tribunal may act under subsection (1) on its own initiative or on
application by a party to the review.

(3) In deciding whether to stay the decision, the tribunal must—
(& in having regard to the principles mentioned in section 7, have
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particular regard to the principle mentioned in section 7(a)(i);7 and
(b) takeinto account—

(i) theinterests of personslikely to be affected by the tribunal’s
decision on the review application; and

(if) any submissions made to it by the decision maker and other
partiesto the review.

(4) Subsection (3) does not limit the things the tribunal may take into
account.

(5) The stay—
(@ may be given on conditions the tribunal considers appropriate;
and
(b) operatesfor the period fixed by the tribunal; and
(c) may be revoked or amended by the tribunal.

(6) However, the period of the stay must not extend past the time when
the tribunal decidesthe review.

Withdrawal of review application

71.(1) An applicant may withdraw areview application by filing with the
registrar a notice of withdrawal.

(2) However, an applicant may withdraw a review application filed on
behalf of achild under section 59 only with the permission of the president
or the tribunal.

(3) The president or tribunal may give permission under subsection (2)
only if the president or tribunal considers that, having regard to the child’s
views or wishes, if any, it isin the child’s best interests that the application
be withdrawn.

7 Section 7(a)(i)—
7. The following principles underlie this Act—
(a) indecisionsinvolving achild—
(i) the best interests of the child are the paramount concern;
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(4) If anotice of withdrawal isfiled, the registrar must give notice of the
withdrawal to each party to the review.

(5) This section does not affect the operation of section 95(4).8

Division 5—Documents

Div 5 does not affect the Child Protection Act 1999, ss 186 or 191

72. Nothing in this division affects the operation of the Child Protection
Act 1999, section 186 or 191.9

President or presiding member may constitute tribunal for ss 74, 75
and 76

73.(1) This section applies if the tribunal is constituted for a review by
3 members.

(2) Despite section 28,10 for exercising the tribunal’s powers under
sections 74, 75 and 76, the tribunal may be constituted by the president or
the presiding member alone.

Decision maker must givethetribunal certain documents

74.(1) Within 21 days of receiving notice under section 60(1) about a
review application, the decision maker must give to the tribuna—

(8 anotice containing the reasons for the reviewable decision; and

(b) every other document in the decision maker's possession or
control that isrelevant to the review.

(2) By notice given to the decision maker, the tribunal may shorten or

8  Section 95 (Provisions for child-related employment reviews)

9  The Child Protection Act 1999, section 186 is about protecting the identity of
persons who give information about suspected harm to a child. Section 191
allows a person engaged in the administration of that Act to refuse to disclose to
a court, tribunal or party certain information obtained under or in relation to the
Act.

10 Section 28 (Constitution of tribunal for review)
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extend the period.

(3) The tribunal must not shorten the period to less than 3 business days
after the decision maker receives notice of the review application.

(4) Thetribunal may act under subsection (2) only if satisfied that, not to
do so, will result in a child’s interests being adversely affected or another
party to the review suffering hardship.

(5) Subsection (6) applies if the tribunal considers a notice given to the
tribunal under subsection (1)(a) does not adequately—

() statethereasons; or
(b) satethe findings on material questions of fact; or

(c) refer to the evidence and other material on which the findings
were based.

(6) The tribunal may order the decision maker to give the tribunal the
information necessary for the tribunal to be adequately informed of the
reasons for the reviewable decision.

(7) The tribunal may order the decision maker to give the applicant a
copy of the notice mentioned in subsection (1)(a) or information mentioned
in subsection (6).

(8) This section does not limit section 75.

Tribunal may order production of documents

75.(1) This section applies if the tribunal considers a document may be
relevant to areview.

(2) The tribunal may, by notice given to a person, order the person to
give the document to the tribunal within atime stated in the notice.

(3) The notice must state—

(@) sufficient particulars to enable the person to identify the
document; and

(b) that the tribunal considers the document may be relevant to the
review.

(4) The time stated in the notice must not be less than 3 business days
from when the notice is received by the person.

© O~N O~ WON B

=
o

H
o B

B B
ah o

B e
o N o

=
©

20

21
22

23
24

25

26
27

28
29

30
31



s76 40 s76
Children Services Tribunal

(5) The person must comply with the notice, unless the person has a
reasonable excuse.

Maximum penalty—2100 penalty units.

(6) It is areasonable excuse if complying with the notice might tend to
incriminate the person.

Person may object to giving documentsto tribunal

76.(1) This section applies to a person who is ordered, under section 75
to give the tribunal a document for areview.

(2) Before the day the person must give the document to the tribunal, the
person may apply to the tribunal for an order that the person does not have
to give the document to the tribunal .

(3) Subject to subsection (5)(a), the person does not have to give the
document to the tribunal pending the outcome of the application.

(4) Thetribunal must make the order if it is satisfied the document is not
materially relevant to the review.

(5) For deciding the application, the tribunal may do 1 or more of the
following—

(a) order the person to give the document to the tribunal;
(b) examine the document;

(c) appoint an independent inquirer to examine the document and
report to the tribunal on the document’ s relevance to the review.

(6) If the document is given to the tribunal under subsection (5)(a), the
tribunal must deal with the document in a way that ensures it is not
disclosed to anyone el se other than an independent inquirer appointed under
subsection (5)(c).

(7) Anindependent inquirer appointed under subsection (5)(c)—

(8 may examine the document; and

(b) must not disclose the document’s contents to anyone el se except
the tribunal.

(8 The tribunal may act on the report of an independent inquirer
appointed by it.
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(9) If a person gives a document to the tribunal under subsection (5)(a)
and the tribunal ordersthat the person does not have to give the document to
the tribunal, the tribunal must return the document to the person.

Parties access to documents

77.(1) This section applies to documents in the tribunal’ s possession for
areview.

(2) Theregistrar must allow the parties to the review to inspect and make
copies of the documents.

(3) For subsection (2), the registrar must give the parties reasonable
access to the documents during normal business hours.

(4) This section does not apply to documents in the tribunal’ s possession
for deciding an application under section 76(2).

(5) Also, this section is subject to a confidentiality order about the
documents.

When copies of documents may be given

78. If, under this Act, a person is required to give a document to the
tribunal, the tribunal may allow the person to give it acopy of the document
instead of the original.

Division 6—Preliminary conferences

Preliminary conferences

79.(1) The president, registrar or tribunal may require the parties to a
review to attend 1 or more preliminary conferences before the tribunal.

(2) At a preliminary conference, the tribunal may do 1 or more of the
following—

() decideissues about representation under section 66 or 68;11

11 Section 66 (Representation of parties other than children) or 68 (Separate
representation of children)
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(b) identify and clarify the issuesin dispute;
(c) identify the questions of fact and law to be decided by the tribunal;
(d) identify information to be given to the tribunal by the parties,

(e) give the parties information about the tribunal’s practice and
procedures;

(f) refer the partiesto alternative dispute resolution;
(g) givedirections and make orders about the conduct of the review.

(3) The procedure for apreliminary conference is at the discretion of the
tribunal.

(4) Without limiting subsection (3), at a preliminary conference the
tribunal may meet with a party separately—

(@) if it considers doing so may avoid the escalation of conflict
between the parties; or

(b) if the party isachild and the tribunal considers doing so isin the
child’s best interests having regard to the child’'s views and
wishes.

Single member may constitute tribunal for preliminary conference

80.(1) Thissection appliesif thetribunal constituted for areview consists
of 3 members and the parties to the review have been required to attend a
preliminary conference.

(2) The president or presiding member may direct that, for the
preliminary conference, the tribunal may be constituted by a stated single
constituting member.

Registrar must give parties notice of preliminary conference

81.(1) The registrar must give notice of a preliminary conference to the
parties.

(2) The notice must state the matters that may be dealt with at the
preliminary conference.
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(3) The period of the notice must be reasonable having regard to the
matters that may be dealt with at the preliminary conference.

Division 7—Alternative dispute resolution

Purpose of alternative dispute resolution
82. The purpose of aternative dispute resolution (* ADR”) is—

() toidentify and reduce the issues in dispute between the partiesto a
review; and

(b) to promote settlement of the issuesin dispute.

Referral to ADR

83.(1) At any stage of a review, the tribunal may refer the parties to
ADR.

(2) The tribunal may give directions and make orders about the conduct
of ADR.

Appointment of facilitators
84.(1) This section appliesif the partiesto areview are referred to ADR.
(2) Theregistrar must appoint afacilitator to conduct ADR.

(3) If the facilitator is likely to have contact with a child, the person
appointed must have professional experience in communicating and
working with children.

Facilitator s must disclose certain interests

85.(1) This section applies if a facilitator appointed to conduct ADR
becomes aware the facilitator has an interest, financial or otherwise, that
could conflict with the proper performance of the facilitator’ s functions for
the ADR (the“ conflict”).

(2) Thefacilitator must disclose the issue giving rise to the conflict to the
president, registrar and partiesto the review.
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(3) After making the disclosure, the facilitator may disqualify himself or
herself.

(4) Thefacilitator may conduct the ADR only with the agreement of the
president and the parties.

Procedure at ADR

86. Subject to any directions given or orders made by the tribunal, the
way the ADR is conducted is at the discretion of the facilitator.

Example of tribunal direction—

To help a person to participate in ADR, the tribunal may direct that the person be
allowed to use the services of alingual interpreter.

Evidencefrom ADR inadmissible

87.(1) Evidence of anything said or done in the course of ADR is
inadmissible in any proceeding, except—

(@ if al parties participating in ADR agree to the admission of the
evidence; or

(b) a proceeding relating to an act or omission about which a
disclosure has been made under section 838(2)(b).

(2) In this section, “proceeding” is not limited by the meaning of the
term in the dictionary in schedule 2.

Facilitator sto maintain secrecy

88.(1) The facilitator must not disclose information about a matter
coming to the facilitator’ s knowledge during ADR, unlessthe facilitator has
areasonable excuse.

Maximum penalty—2100 penalty units or 2 years imprisonment.
(2) It isareasonable excuse to disclose information if—

(@) the disclosure is made with the agreement of all the parties who
took part inthe ADR; or

(b) thefacilitator reasonably considers the disclosure is necessary to
prevent, or minimise the risk of, harm to a child, injury to a
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s91

person or damage to property; or
(c) thedisclosure is made under section 89.

Facilitators reports
89. Thefacilitator must report to the tribunal on the following—
(@ whether ADR happened,;
(b) if ADR happened—
(i) when ADR took place; and
(it) who participated in ADR; and
(i) the outcome of ADR.

Settlement of review at ADR

90.(1) This section appliesif the parties reach a settlement of the matters

in dispute during ADR.

(2) The settlement must be written down, signed by the parties and filed

with the registrar.

(3) Without conducting ahearing or any further hearing, the tribunal may

decide the review in terms of the settlement if the tribunal—

(@) considersthe terms of the settlement are in the best interests of the

child, if any, about whom the reviewabl e decision was made; and

(b) could otherwise give a decision in those terms under this or

another Act.

Division 8—Children as witnesses etc.

Children must not be compelled to give evidence

91.(1) A child must not be compelled to give evidence in a proceeding.

(2) Before a child gives evidence in a proceeding, the tribunal must

satisfy itself that the child iswilling to give the evidence.
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Child’sright to expressviewsto tribunal

92.(1) This section applies if areviewable decision is about a child and
the decision is being reviewed by the tribunal.

(2) Whether or not the child is a party to the review or appears as a
witness before the tribunal, the child has the right to express his or her
viewsto the tribunal about matters relevant to the review.

Children giving evidence or expressing viewsto tribunal

93.(1) This section appliesif achild is giving evidence or expressing the
child’ s views to the tribunal.

(2) Only the following persons may be present while the child gives
evidence or expresses the child’' s views—

(&) the constituting members;
(b) thelawyer, if any, representing the child under section 67,
(c) the separate representative, if any, for the child;

(d) the child’s support person if the child has a support person and
agrees to that person’s presence.

(3) Despite subsection (2), the child may elect to give evidence or express
the child' s views in the presence of the parties and their representatives if the
child—

(@) is12yearsor more; and
(b) isrepresented by alawyer or a separate representative.

Questioning of children

94.(1) A child giving evidence or expressing the child's views in a
proceeding must not be cross-examined.

(2) Also, only the following persons may ask questions of a child giving
evidence or expressing the child’ s views in a proceeding—

(a) the constituting members;
(b) thelawyer, if any, representing the child;
(c) the separate representative, if any, for the child.
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Provisionsfor child-related employment reviews
95.(1) This section appliesif—

(@ a child makes a review application to have a child-related
employment decision reviewed by the tribunal or a person makes
the application on the child' s behalf;12 and

(b) inaproceeding for the review the child electsto give evidence.
(2) Sections 93 and 94 do not apply to the child.

(3) Beforethe child gives evidence, the tribunal must tell the child that he
or she—

(@ may be cross-examined by the tribunal or a party to the
proceeding; and

(b) may, a any time while the cross-examination is continuing,
refuse to be further cross-examined; and

(c) if the child acts under paragraph (b), the review application is
taken to have been withdrawn and the review ceases.

(4) If the child acts under subsection (3)(b), the review application is
taken to have been withdrawn and the review ceases.

Provisions applying if party to review isa child who isa parent of the
child about whom the r eviewable decision was made

96.(1) This section appliesif—

(d) aparty to areview is achild who is a parent of the child about
whom the reviewabl e decision was made; and

(b) inaproceeding for the review the parent elects to give evidence.
(2) Sections 93 and 94 do not apply to the parent.

(3) Before the parent gives evidence, the tribunal must tell the parent that
he or she—

(@ may be cross-examined by the tribunal or a party to the
proceeding; and

12 Section 59 deals with the making of areview application on behalf of a child.
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(b) may, a any time while the cross-examination is continuing,
refuse to be further cross-examined; and

(c) if the parent acts under paragraph (b), this may effect the weight
given by the tribunal to the parent’ s evidence.

Division 9—Witnesses generally

Attendance of witnesses

97.(1) The presiding member may notify a person, other than a child, to
attend at a proceeding before the tribunal—

(d) asawitness; or
(b) to produce the thing stated in the notice.

(2) The notice must be in the approved form and state the time at and
place where the person must attend.

(3 The presiding member may act under subsection (1) on the
member’ s own initiative or on application by a party.

Swearing or affirming witnesses
98. The presiding member at a proceeding—

(@) may require an adult witness at the proceeding to take an oath or
make an affirmation; and

(b) may administer an oath or affirmation to a witness at the
proceeding; and

(c) for participation under section 47(1),13 may make the
arrangements the member considers appropriate in the
circumstances for administering an oath or affirmation to a
witness.

13 Section 47 ( Method of conducting proceedings)
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Allowances for witnesses

99. A witness notified to attend at a proceeding before the tribuna is
entitled to be paid—

(@) thealowances and expenses prescribed under atribunal rule; or

(b) if no alowances and expenses are prescribed, the allowances and
expenses decided by the president.

Witnesses need not be sworn or make affirmations

100. Thetribunal may alow awitness appearing at a proceeding beforeit
to give evidence without being sworn or making an affirmation.

Tribunal may refuseto allow party to call evidence etc.

101.(2) Thetribunal may refuse to alow a party to call evidence about a
matter if the tribuna considers there is sufficient evidence about the matter
before the tribunal.

(2) The tribunal may refuse to alow a party to cross-examine a witness
about a matter if the tribunal considers—

(@) there is sufficient evidence about the matter before the tribunal;
and

(b) the evidence has been sufficiently tested by cross-examination.

Tribunal may examine and cross-examine witnesses

102.(1) The tribunal may examine and cross-examine an adult witness
appearing beforeit.

(2) The tribunal may also examine and cross examine a child who elects
to give evidence under section 95 or 96.14

14 Section 95 (Provisions for child-related employment reviews) or 96 (Provisions
applying if party to review is a child who is a parent of the child about whom the
reviewabl e decision was made)
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Offences by witnesses

103.(1) A person notified under section 97(1) to attend before the tribunal
must not fail, without reasonable excuse—

() toattend asrequired by the notice; or

(b) to continue to attend as required by the tribunal until excused from
further attendance.

Maximum penalty—2100 penalty units.

(2) An adult appearing as a witness before the tribunal must take an oath
or make an affirmation if required to do so by the presiding member.

Maximum penalty—2100 penalty units.

(3) Also, an adult appearing as awitness before the tribunal must not fail,
without reasonable excuse—

(@) to answer a question the adult is required to answer by the
tribunal; or

(b) to produce the thing the person is required to produce by a notice
under section 97(1).

Maximum penalty—2100 penalty units.

(4) It is areasonable excuse to refuse to answer a question or produce a
thing on the ground that answering the question or producing the thing
might tend to incriminate the person.

Separ ate r epresentative must not be called to give evidence

104.(1) A separate representative must not in any proceeding be called to
give evidence, and if called must not give evidence, about acommunication
between the representative and the child for whom the representative was
appointed.

(2) In this section, “proceeding” is not limited by the meaning of the
term in the dictionary in schedule 2.
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Division 10—Other supporting provisions

Confidentiality orders

105.(1) The tribunal may, by order (a“ confidentiality order”), prohibit
or restrict the disclosure to a party to areview of all or some of the evidence
given before the tribunal, or of the whole or part of the contents of a
document given to, or received in evidence by, the tribunal for the review.

(2) Subsection (3) applies for the purpose of the tribunal—
(@) deciding whether to make a confidentiality order; or
(b) giving effect to aconfidentiality order.

(3) The tribuna—

(@) may exclude a party, and any representative of the party, from
part of the review; or

(b) deal with adocument in away that ensuresit is not disclosed to a
party.

(4) The tribunal may make a confidentiality order only if it is satisfied
that if it does not do so—

(@ achildislikely to be harmed; or
(b) the safety of another person islikely to be endangered.

(5) The tribunal may act under subsection (1) on its own initiative or on
application by a party to the review.

(6) A confidentiality order does not act to prohibit or limit the disclosure
of material to a separate representativein areview.

President or tribunal may authorise medical examination of child

106.(1) For a review, the president or the tribunal may, by order,
authorise a medical examination of a child and require a report of the
examination to be filed with the registrar.

(2) The order must state the particular issues the report must address.

(3) The president or tribunal must not make the order unless the president
or tribunal is satisfied—
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(@ themedical information, if any, availableto the tribunal about the
child isinsufficient to allow the tribunal to decide the review; and

(b) thechild sinterestswill be best served by making the order.

(4) In deciding whether the child's interests will be best served by
making the order, the president or tribunal must consider the child’s views
and wishes, if any, and the effect the medical examination may have on the
child having regard to the number and frequency of any previous medical
examinations the child has undergone.

Carrying out medical examinations

107.(1) This section applies if an order under section 106 authorises a
child’s medical examination.

(2) A doctor may medically examine the child.

(3) Subsection (2) applies even though the child’ s parents or guardian has
not consented to the examination.

(4) However, subsection (2) is subject to the rights the child has in
relation to the examination.

(5) For deciding any liability in relation to the carrying out of the
examination, the doctor istaken to have the consent of the child’ s parents or
guardian to the examination.

Tribunal may authorise constituting member sto enter places and
have contact with children

108.(1) Subsection (2) appliesif—

(@) areview is about the suitability of a place or the suitability of
facilities provided or to be provided for a child at aplace; and

(b) thetribunal considersit is necessary for the purpose of the review
for the constituting members or any of them to view the place;
and

(c) thetribunal is satisfied that entry to the place hasbeen, or islikely
to be, refused.

(2) The tribunal may, by order, authorise the constituting members or
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any of them to enter and inspect the place.
(3) Subsection (4) appliesif, for the purpose of areview, the tribunal—

() considers that, having regard to a child’s views and wishes, if
any, itisinthe child’ s best interests for the constituting members,
or any of them, to have contact with a child; and

(b) issatisfied that contact has been, or islikely to be, refused by the
child’s carer, guardian or parent; and

(c) considersthat the appointment of a separate representative for the
child or of anindependent inquirer will not ensure the information
the tribunal is seeking to obtain from the contact is placed before
thetribunal.

(4) The tribunal may, by order, authorise the constituting members, or
any of them, to have contact with the child and, for that purpose, enter a
place where the child is or is reasonably believed to be.

(5) An order under this section must be in writing and state—
(@ the names of the constituting members to whom it relates; and
(b) if the order isabout contact with achild, the child’s name; and

(c) ether that the members, with necessary reasonable help and
force—

(i) may enter and inspect the place; or

(i) may enter the place where the child is or is reasonably
believed to be; and

(d) if the order is about contact with a child, the members—
(i) may search the place for the child; and

(i) may remain in the place for aslong as the members consider
necessary for having contact with the child; and

(e) thehoursof the day or night when the place may be entered; and
(f) thedate, within 14 days after the order is made, the order ends.

(6) An order under this section does not compel a child to have contact
with amember.
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Constituting members may enter place etc.

109. The constituting members may exercise the powers given to the
members under section 108.

Order to enter—procedur e before entry
110.(2) This section appliesto an entry under section 108.

(2) Before entering the place the constituting members acting under the
tribunal’s order must do or make a reasonable attempt to do all the
following—

(8 givean occupier or, if thereisno occupier, the owner, of the place
reasonabl e notice of the entry;

(b) identify themselves to a person present who is an occupier of the
place by producing notices of their appointments or other
documents evidencing their appointments,

(c) givethe person acopy of thetribunal’s order;
(d) tell the person the members are permitted to enter the place;

(e) give the person an opportunity to allow the members immediate
entry to the place without using force.

(3 However, the congtituting members need not comply with
subsection (2) if the members believe, on reasonable grounds, that
immediate entry to the place is required to ensure the effective execution of
the tribunal’ s order is not frustrated.

Contempt of tribunal
111.(2) A person must not, without reasonable excuse—

(8 insult amember, or amember of the tribunal’s staff, at a tribunal
proceeding, or in going to or returning from the proceeding; or

(b) deliberately interrupt a tribunal proceeding, or otherwise
misbehave at atribunal proceeding; or

(c) create, or joinin creating or continuing, a disturbance in or near a
place where atribunal proceeding is being conducted; or
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(d) obstruct a person attending atribunal proceeding; or

(e) obstruct amember in the performance of the member’s functions
or the exercise of the member’s powers; or

(f) contravene a lawful order or direction of the tribunal made or
given under this Act; or

(g) obstruct a person acting under an order made by the tribunal or a
member under this Act; or

(h) do anything that would be contempt of court if the tribunal were a
court of record.

Maximum penalty—2100 penalty units.

(2) A child does does not commit an offence against subsection (1) if the
thing that would otherwise constitute the offence is done by the child in the
course of, or relates in any way to, areview of areviewable decision about
the child.

Tribunal may exclude person for contempt

112.(1) The tribunal may order that a person who contravenes
section 111(1) at a proceeding be excluded from the place where the
proceeding is being conducted.

(2) A member of the tribunal staff, acting under the tribunal’s order,
may, using necessary and reasonable help and force, exclude the person
from the place.

Costs

113.(1) Each party to a review must bear the party’s own costs for the
review.

(2) However, the tribunal may award costs in a proceeding against a
party if, in the special circumstances of the proceeding, the tribunal
considers an award for costsis appropriate.

Example of possible special circumstances—
The proceeding, or a part of the proceeding, has been frivolous or vexatious.

(3) An award of costs under subsection (2) may require a party to pay the
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costs of a separate representative.
(4) The tribunal must not award costs against a child.

(5) If costs are awarded by the tribunal, the amount of the costsis to be
the amount the tribunal considers reasonable.

Recovery of costs

114.(1) This section applies if the tribunal awards costs against a party
under section 113(2).

(2) The amount of the costsis a debt owing by the party to the personin
whose favour the award is made.

PART 5—INQUIRIES BY INDEPENDENT
INQUIRERS

Division 1—Appointment of independent inquirersfor inquiries and
other matters

Appointments

115.(1) Thetribunal may appoint an independent inquirer to inquire into
and report to the tribunal about a matter connected with areview.

(2) If the independent inquirer is likely to have contact with a child, the
person appointed must have professional knowledge of, and experience in
working with, children.

(3) The instrument of appointment must state—
(8 any conditions of the appointment; and

(b) thetime within which the independent inquirer must report to the
tribunal.
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Independent inquirers must disclose certain interests

116.(1) This section applies if an independent inquirer appointed to
inquireinto and report to the tribunal about amatter connected with areview
becomes aware the independent inquirer has an interest, financial or
otherwise, that could conflict with the proper performance of the
independent inquirer’ s functions (the “ conflict”).

(2) The independent inquirer must disclose the issue giving rise to the
conflict to the president and parties to the review.

(3) After making the disclosure, the independent inquirer may disqualify
himself or herself.

(4) The independent inquirer may conduct the inquiry and report about
the matter only with the agreement of the president and the parties.

Functions of independent inquirers

117.(1) The independent inquirer has the functions of inquiring into the
matter for which the inquirer is appointed and reporting the results of the
inquiry to the tribunal .15

(2) For inquiring into the matter, the independent inquirer may seek
information from the parties and other persons.

(3) The independent inquirer may make recommendations in the report.

Independent inquirer’s access to documents

118. The tribunal may, for helping the independent inquirer’s inquiry,
give the inquirer access to any documents given to the tribunal, including
documents to which a confidentiality order relates.

Production of independent inquirer’sinstrument of appointment etc.

119. The independent inquirer may exercise a power in relation to
someone else only if the inquirer first produces, for the other person’s
Inspection—

15 Under section 76(5)(c), an independent inquirer may also be appointed to
examine a document required to be given to the tribunal.
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(@) theinquirer’sinstrument of appointment; and
(b) photographic identification of theinquirer.

Division 2—Powers of independent inquirers

Definition for div 2
120. In thisdivision—
“authorised member” means—

(@) the president if the president is a lawyer of at least 5 years
standing; or

(b) aconstituting member of the tribunal who is a lawyer of at least
5 years standing.

Authorised member or tribunal may authorise entry of places and
contact with children by independent inquirer
121.(1) Subsection (2) applies if—

(@) the independent inquirer's inquiry is about or includes the
suitability of aplaceor the suitability of facilities provided or to be
provided for a child at a place; and

(b) an authorised member or the tribunal considersit is necessary for
the purpose of the inquiry that the inquirer inspect the place; and

(c) the authorised member or tribunal is satisfied that entry to the
place has been, or islikely to be, refused.

(2) The authorised member or tribunal may, by order, authorise the
independent inquirer to enter and inspect the place.

(3) Subsection (4) appliesif an authorised member or the tribunal—

() considers that, having regard to a child’'s views and wishes, if
any, it isin the child’s best interests for the independent inquirer
to have contact with the child for the independent inquirer’s

Inquiry; and
(b) is satisfied contact has been, or is likely to be, refused by the
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child’s carer, guardian or parent.

(4) The authorised member or tribunal may, by order, authorise the
independent inquirer to have contact with the child and, for that purpose,
enter a place where the child is or is reasonably believed to be.

(5) An order under this section must be in writing and state—
() theindependent inquirer’s name; and
(b) if the order is about contact with achild, the child’s name; and

(c) either that the independent inquirer may, with necessary
reasonable help and force—

(i) enter and inspect the place; or

(i1) enter the place where the child isor is reasonably believed to
be; and

(d) if the order is about contact with a child, the independent
Inquirer—

(i) may search the place for the child; and

(i) may remain in the place for as long as the independent
inquirer considers necessary for having contact with the
child; and

(e) thehours of the day or night when the place may be entered; and
(f) thedate, within 14 days after the order is made, the order ends.

(6) An order under this section does not compel a child to have contact
with the independent inquirer

Independent inquirer may enter place etc.

122. The independent inquirer may exercise the powers given to the
inquirer under section 121.

Order to enter—procedure beforeentry
123.(1) This section appliesto an entry under section 121.

(2) Before entering the place, the independent inquirer must do or make a
reasonable attempt to do all the following—
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(@) giveanoccupier or, if thereisno occupier, the owner, of the place
reasonable notice of the entry;

(b) identify himself or herself to a person present at the place who is
an occupier of the place;

(c) givethe person acopy of the order for the entry;

(d) tell the person the independent inquirer is permitted to enter the
place;

(e) give the person an opportunity to allow the independent inquirer
immediate entry to the place without using force.

(3 However, the independent inquirer need not comply with
subsection (2) if the inquirer believes, on reasonable grounds, that
immediate entry to the place is required to ensure the effective execution of
the authorised member’ s or tribunal’ s order is not frustrated.

(4) This section does not limit section 119.16

Division 3—Reports by independent inquirers

Copies of independent inquirer’sreport to be given to parties

124.(1) This section applies when an independent inquirer gives the
inquirer’ sreport to the tribunal.

(2) Subject to any confidentiality order relating to the report, the registrar
must give a copy of the report to each party to the review in relation to
which the independent inquirer was appointed.

Independent inquirer may be cross-examined about report

125.(1) The parties to the review to which the independent inquirer’s
report relates are entitled to cross-examine the inquirer about the report’s
contents.

(2) However, a question must not be asked and, if asked, must not be

16 Section 119 (Production of independent inquirer's instrument of appointment
etc.)
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answered, under subsection (1) if—
(@) aconfidentiality order isinforcein relation to the report; and

(b) answering the question would result in the order being
contravened.

Tribunal may adopt report

126. For the review to which the independent inquirer’ sreport relates, the
tribunal may adopt any findings, observations or recommendations
contained in the report.

PART 6—ENSURING TRIBUNAL DECISIONS AND
RECOMMENDATIONS ARE GIVEN EFFECT

Application of pt 6

127.(1) This part applies to each decision of the tribunal on a review
application other than a decision to confirm the reviewable decision.

(2) This part aso applies to recommendations made by the tribunal, after
reviewing a reviewable decision, to the chief executive of the government
entity in which the reviewable decision was made about policies, practices
and procedures of the entity relevant to the making of reviewable decisions.

Requeststo chief executives of gover nment entities

128. The president may ask the chief executive of the government entity
in which the reviewable decision was made to notify the president, within a
reasonabl e stated time—

() of the stepstaken to give effect to the tribunal’ s decision; or

(b) of the stepstaken to give effect to the tribunal’ s recommendations
and, if no steps have been taken, the reasons for this.
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What happensif decision not given effect etc.

129.(1) This section applies if the president, after considering the
response of the chief executive of a government entity given under
section 128, is of the opinion that—

(@) thetribunal’s decision has not been given effect; or

(b) no steps have been taken to give effect to the tribuna’s
recommendations or the steps taken are inadequate or
Inappropriate.

(2) The president may report on the matter to the Minister responsible for
the government entity.

(3) The president must attach the following to the report—

(@ if the report is about the tribunal’s decision—copies of the
decision and response;

(b) if the report is about the tribunal’ s recommendations—copies of
the recommendations and response.

PART 7—APPEALS

Who may appeal

130. A party to a review may appeal to the District Court against the
tribunal’s decision on the review under section 38(1),17 but only on a
guestion of law.

When to start an appeal

131.(1) The notice of appeal under the Uniform Civil Procedure
Rules 1999 must be filed with the registrar of the court within 28 days
after—

17 Section 38 (Powers of tribunal on review)
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(@ if the party is given an information notice under section 4318
about the tribuna’s decision—the day the party receives the
notice; or

(b) if paragraph (a) does not apply—the day the party otherwise
becomes aware of the decision.

(2) The court may, at any time, extend the period for filing the notice of

appeal.

Appeal doesnot affect tribunal’s decision

132. Thefiling of a notice of appeal with the registrar of the court does
not affect the tribunal’ s decision, or the carrying out of the decision, unless
the decision is stayed.

Power s of the court on appeal
133. In deciding the appeal, the court may—
(@) confirm, set aside or vary the tribunal’ s decision; or

(b) set aside the decision and return it to the tribuna for
reconsideration in accordance with directions given by the court;
or

(c) make orders, and give directions, the court considers appropriate.

PART 8—MISCELLANEOUS

Government entity may nominate decision maker

134.(1) Thissection appliesif aperson filesareview application with the
registrar.

(2) The government entity in which the reviewable decision was made
may give the registrar a notice nominating an officer or employee of the

18 Section 43 (Registrar must give information notice to parties)
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entity, or the holder for the time being of an office in the entity, as the
decision maker for the review.

Obstruction of independent inquirer

135. A person must not obstruct an independent inquirer in the exercise
of apower under this Act, unless the person has a reasonable excuse.

Maximum penalty—2100 penalty units.

False or misleading statements

136.(1) A person must not state anything to the tribunal, or an
independent inquirer appointed under this Act, the person knowsis false or
misleading in amaterial particular.

Maximum penalty—2100 penalty units.

(2) In aproceeding for an offence against subsection (1), it is enough for
a charge to state the statement was, without specifying which, ‘false or
misleading’.

False or misleading documents

137.(1) A person must not give to the tribunal, or an independent inquirer
appointed under this Act, a document containing information the person
knowsisfase or miseading in amateria particular.

Maximum penalty—2100 penalty units.

(2) Subsection (1) does not apply to a person if the person, when giving
the document—

(@) tells the tribunal or independent inquirer, to the best of the
person’s ability, how it isfalse or misleading; and

(b) if the person has, or can reasonably obtain, the correct
information, gives the correct information.

(3) In aproceeding for an offence against subsection (1), it is enough for
a charge to state the document was, without specifying which, ‘false or
misleading’.
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Giving documentsto children

138.(1) Thissection appliesif, under this Act, the tribunal givesawritten
decision, direction, notice or order to achild.

(2) The tribunal must cause the terms and effects of the document to be
explained to the child.

(3) However the terms and effects of the document need only be
explained to the extent that is reasonably practicable in the circumstances
having regard to the child’ s age or ability to understand the terms and effects
of the document.

(4) Failure to comply with subsection (2) does not affect—
(@) thevalidity of the document; or

(b) if thetribunal isrequired, under this Act, to give the document to
the child, the tribunal’ s compliance with the requirement to give
the document.

(5) In this section—
“tribunal” includes amember and the registrar.

Giving documentsto certain persons
139.(1) This section appliesif—

(@ under this Act, the tribunal gives a written decision, direction,
notice or order to a person; and

(b) thetribunal isaware that the person is blind, apparently illiterate or
does not understand English.

(2) The tribunal must do everything reasonably possible to communicate
the information in the document to the person.

Example—

If a person does not understand English, the tribuna may arrange for the
document to be translated into a language the person understands.

(3) Failure to comply with subsection (2) does not affect—
(@) thevalidity of the document; or
(b) if thetribunal isrequired, under this Act, to give the document to
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the person, the tribunal’ s compliance with the requirement to give
the document.

(4) In this section—

“tribunal” includes amember and the registrar.

Return of documents
140.(1) This section applies if—

(@) aperson produces a document or other thing to the tribunal for a
review; and

(b) thereview hasfinished; and
(c) ether—

(i) thetribunal’sdecision on thereview has been appealed to the
Didtrict Court and the appeal has been finalised; or

(ii) 35 days have elapsed since the tribunal’s decision on the
review was made and the decision has not been appealed to
the District Court.

(2) Theregistrar must return the document or other thing to the person.

Certain information not to be published
141.(1) A person must not publish—

(@ information given in evidence or otherwise in aproceeding before
the tribunal; or

(b) information that islikely to identify a person who—
(i) appears asawitness before the tribunal in a proceeding; or
(if) isaparty to the proceeding; or
(iif) ismentioned, or otherwiseinvolved, in the proceeding.
Maximum penalty—
(@) for acorporation—21 000 penalty units; or
(b) for an individual—2100 penalty units or 2 years imprisonment.
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